F7 ltt. 36 


FEDERAL TRADE COMMISSION 
z DECISIONS - 


Vv 


FINDINGS, ORDERS, AND STIPULATIONS 


DECEMBER 1, 1939, TO MAY 31, 1940 


/ / . > 
/ j > ff KL ’ ) 
( CA me Bo js (¢ t 


PUBLISHED BY THE COMMISSION 


VOLUME 30 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1941 


For sale by the Superintendent of Documents, Washington, D.C. - - - - - Price $3.00 (Buckram) 


MEMBERS OF THE FEDERAL TRADE COMMISSION AS OF 
MAY 31, 1940 


EwIn L. Davis, Chairman. 
Took oath of office May 26, 1933, and August 31, 1939.* 
GARLAND S. FERGUSON. 
Took oath of office November 14, 1927, January 9, 1928.° September 26, 
1934,’ and February 9, 1935.° 
CHARLES H. MArcH. 
Took oath of office February 1, 1929, and August 27, 1935.7 
Wit11Am A. AYRES. 
Took oath of office August 23, 1934. Appointment for second term con- 
firmed May 8, 1940. 
RoBeErRT E. FREER. 
Took oath of office August 26, 1935. Appointment for second term con- 
firmed January 28, 1939. 
Otis B. JoHNSON, Secretary. 
Took oath of office August 7, 1922. 


1 Second term. 
2 Recess appointment. 
8 Third term. 


II 


CHT 


EP errere 


5 DOAGSF 


ACKNOWLEDGMENT 


This volume has been prepared and edited by Richard S. Ely, of 
the Commission’s staff. 
III 


aged tae 
as 


https://archive.org/details/us-federal-trade-commission-deci 


q ! 
: im 


CONTENTS 


Page 
Members of the Commission=2.. 2.2) --.2.2-5.2..=_.. = eo II 
Flablerot:cases reported] = se see 2 SESS FOP ae! Abe Se, 2 anions vil 
wable of stipulations reported =s-- 2. - <5 5222222 sess 22a e ee XV 
Table of cases in which petitions for review of the orders of the Commis- 
sion have been filed in the circuit courts of appeals____.._____________- XXVII 
Mablezot.court-casess:V Ole: 1—S0 2a a2 225 ss seeee senses sa TOGO 
Cases in which cease and desist orders have been entered_______________ 1 
Cases in which closing, discontinuing, dismissing, or vacating orders have 
DECREED LETC Clee ees oe ee ate Mes Se SP een ee 1383 
Stipulations: 
Genera aes me Sete ee RAPP. Days pe Sg Sook soaks 1395 
False, misleading, and fraudulent advertising___.____.____________- 1547 
Decisions of the courts in cases instituted against or by the Commission._ 1613 
Alle=Rhumeskemedy .Co-Ines et ale= = seen oe. ys ee 1613 
HiducasorssAssociavion ~inessetgal 252-2 =. a2 Se ee eee 1614 
Millinery, Creators4 Guild; Ine), etalo 22 22= 2 22 ee eee eee 1619 
SweerchComOfeAmeriCa sine 8 assets a ee ee ae eee 1625 
Webb-CrawiorndsComeuinla pee eee ae se aes Se ee ee 1630 
invermattoualeArtaG oneuvaleess =. see = ae ae ee eee ee 1635 
PRomsen-iKin gre, Conwlne, set al weeee es 2 oon ee eee 1642 
Minericanenie dsscediCoretral =a ms soca. ea eee a ae 1648 
Bermva Cede COs CLEA seem te mers nN amare = See See er Ae een ee 1649 
Bunce spbLOvners eine eee eee oe eens 2 eas eae eee ene 1650 
Hducators Association, Inc.; et al. (rehearing)_2-2_-2:—. 2. .---.---= 1658 
limibedk&@orporationvetrales 988). ese ne ese ese eee ses 1659 
Mon onuoaltl Co. = =e eS Pe fae ayers ee Se ee Se 1666 
IAC CLV ES Alt h C Omar ee ee ae ee are Ree ee ee ee a 1667 
iD) VED @aldwelloeln cies se a4 ee 95 ee ek ee eee 1670 
Americana @ ollegerepiall= <= ae ee ee oe ee Pe ee 1674 
INGatoniall SiG Go. ee ee eee eee 1675 
Gentunve MetalcraitiC orp sess esta ae ee ee a ee 1676 
wee sOan diva ©0 meas BB e se eee eee eae ae ssa 1682 
Amencane\Vieqicimal Products, Ince-ret alla 2262522 2-2) 2 ee ee 1683 
Restraining and injunctive orders of the courts under Section 13_______- 1687 
(Rhee hapmanshHealthpbroducts Cometalss= 2", =. sass. 2 sone = 1687 
RTOS TERS CRVLCICAILC On ClCH: a= mere ae eke Saas Seema ce eae 1690 
homeen- Kin cud COs mince u) Alem ts eee ae ee eee 1692 
Winsiipe@Corpmcindl setae eee ree sk eee ae eee 1697 
WAS MOTI choles COsetalleee ee see see eo es ee cence anata 1701 
Sreikcony (Chives SU AWE. 2. SSS ee eee ee eee ee eee ee 1705 
Phe onrada, (his ie Wy eore (Cpe ee ene See eee oe eeeee eS 1707 
Mayas CutenatesDrugiComol Charlestonoe es] 95 s=ae=——=—-— = 1710 
Diary sui atoning C Ones 26s hoo fe cee an oo - Swaine ne. 1713 
OmecasVianutacturingsCo.sln Cetra lee mee eee = eee ae 1717 
Hlectrol ysis sAssociatess I NCwel alan es eee see Sees ee == sae eee 1720 
ipiorolceloGuert CO. Sch. Skee sae hee bn sos 4 == OP 


vi FEDERAL TRADE COMMISSION DECISIONS 


Penalty proceedings: Page 
U.S. v. John Petrie, trading as B—X Laboratories, ete__-_--------- 1727 
Us So vi Ke & 8. Sales: Co. etaloc 222-2 ae ee W727 
WAS) va Holst: Publishing’ Coscety ail essere ee ere 1728 
WSS? va-Deran Confectionerys Cossae-2 2 aoe = eee . 1729 
WAS. ve Elmer Candy Corse. o2e ae ee ee 1729 
UsSave Kiimateserut) Manufacturing Cos === === = ee 1730 
Table of commodities: 
Desistorderss-.... oa. eee oe Si ae eee 1731 
Stipulations 2: ..-24.2022-25.522%..22... 02 ee eee 1739 
Index: 
Desist orders_.._.=-- - -ssses 8: ese ee eee 1757 


Stipulations... .-2. 225.2425. 5552 02.5 Se ee eee 1784 


TABLE OF CASES 


{The names in all CAPITALS refer to cases in which orders to cease and desist have been entered by the 
Commission, and which are reported in full in this volume. The names in italics refer to cases in which 
the Commission has entered orders of discontinuance or dismissal, orders closing case, or vacating and 


reopening orders] 
Name 

PCCOREEOUMUCES LIC TCL Glee en een “tess Sethe Ee be tet ooty hee PA ier 
Joho TDG Bo bya EA Da 2 EN OS DO GAS Sd GIN G/L Se Be lee he Ree a eee a ole 
AN GLB DRYER JM MB Bl DRS ook OF Os 5 DM Di Dire Sk lana a Selene FE ee lel eo 
Aldine Dental Stationers (Paul 8S. Hervey doing business as)__-___-_____-- 
AOC HU UN Ge TONS Keel eA ler ee oe eee 
MB RTC AN@ DLS TRUBULLORS wil Coma HA ees oe my eee oe 
AMERICAN LA FRANCE & FOAMITE INDUSTRIES, INC., ET AL. 
ANRC ANSE RODUCTOLCOs el EH bie By iysA Leet ee eee eee 
AMERICAN VENEER PACKAGE ASSOCIATION, INC., ET AL_-_ 
ANESTHETIC LABORATORIES, INC. (formerly Guild Anesthetic 

Ne OPA COLICS) eee ee ee a Se eg pe 
PASINBIET BE USE) Fes CS CE me Cee ee oo ne 
PAUNBIE TT IN GVar © Olea eth ioyt DLA yet ee nage da ee ae ae 
PACS) ECO) HE EEG Gy re Ee TA ne ee et ee ee EO art 


SUI TRAC UR VER GEG Dae AG INCL fect gt Ti relent Sep lpr aie I a ars a 
PAULIN IOV Nm ACV Vee EUAUT) JIN Gre ©) Sgt cy ce 
ARVIL CO., THE (Stafford T. Mitchell, et al. doing business as) - - --- -- 
PACES OFT Cb Lal ZAC Se DIN Cee Ey Dw Ts erent ee ee ee 
ASSOCIATION OF AMERICAN ARTS, INC., THE, ET AL_-_----- 
BBS CG TEL TOU LM Reo CO Ya a cel cyl lec 
B & T SALES CO. (Howard L. Brewer, et al. doing business as) - - ~~~ -_- 
TEVA COLO 9 8 By ol BN Die a my 
TEUAN NE UOUES AW bal BNC os WC a ey i Sy pl ree a 
EVAR VE DiiGe VAIN UA GPUORTNG = COL ING Ss sens ore eee 
EV ON AVE, © FUAUIO) FULL Sm LIN Cseeeeter et se ee 
BENHAM, LELAND F. (doing business as Le Flor Co.)--------------- 
BERKELEY STUDIOS INTERNATIONAL PRESS SERVICE, INC. 

@niternationalebresssservice, Inc!), Ha Al = oe ee 
SMG CCIIMCCRG 0 CEAC | Soe et I ee Soe ee eas 
Blattberg, Manuel (doing business as Monarch Hosiery & Neckwear Co.) - - 
BOSSE URAAS O18 LTC TN LOU U8 Sete ane oe ee a ee ee a ee 
SOT A VICHULIE MES OCG C Ones eee te ee ce ae Cri = 
BRAUDE, BEN (doing business as Sales Stimulators, etc.) _------------ 


BREWER, HOWARD L., ET AL. (doing business as B & T Sales Co.) _- 
BRIGANTI, MICHAEL P., ET AL. (doing business as Premier Color 
Wks; Oi) See oe eee ee ee 


1 Case, with findings, reported in full. 
VIL 


Vill FEDERAL 'TRADE COMMISSION DECISIONS 


Name Page 
BROTHERHOOD OF PAINTERS, DECORATORS & PAPER 

HANGERS ORAM ERT CAs Et VAUD os se a a eee 402 
BIR OSWi Niece Ee AU EU) Vee ae ee ee ee ee ee 785 
BUFORD & OWENS (CODLEGI Bilpes lesen oe eee 525 
TSONGA. AMO WMO CLO) STO HW pa fee ee eB Reece See eae eacese 34 
BURNSED, ROY D. (doing business as Southern Art Stone Co.) ------- 436 
BURREELEBERGER, UNCh ET Adie. 222 == fas 2 ae ee ee aes 1103 
CADILUACsAMOLOR: GAR COs) Eb DeAlieies fee ss see ee eee 34 
CAMIFORNIARICE- INDUSTRY HAA ae ee ee eee eee 831 
GUAIN EAB AS COn wd ONIN: Bie cere a ae ee er 998 
CANDERBUR Ys CAN Dis MAKE RSs DIN Coyne oe ee eee eee 787 
CAPITOLIGEASS: CO: SD AV. ose ape ee rey a 402 
CARLYLE SERVICE, ETC. (C. C. Johnson doing business as)_-------- 626 
CARTER? & CO.,°M. E:, BT VAU2 S22 n oo a Se ae eee ee 224 
CARTER, ANN W. (doing business as Process Engraving Co.) --------- 720 
CHAMPION PRODUCTS CO. (John H. Morgan doing business as), 

BT AT nee oe ec oe Se oe ee ee ee eae 707 
CHAPMAN HATES PR OW CAS © Ore Eres Ear ee As eee ee 1199 
GEUAS THe 6 CO TODA Tee ea ee a pa re 224 
CHE VIRO TBs Mi@ UO Rev. oo Brae AT eae rc 34 
ChicagonWarehouserlirurn bers C 0 meee ee ae ee age ee eee ae 1388 
CIVILIANS PRE RAR AT OR Ye SER VelG Beg lN Co yee eee 258 
C]EING& COs Mics ATs oe te 393 
Colomalsiinterprise:Con InGaan a ae ee 1390 
CommonwealiheMianufackini ge C oral \C =p eee 1387 
COMMON WE ATEN PAU BUGS EWING. C © ae ere ee 731 


CONRAD SCHICKERLING RESEARCH LABORATORY (Conrad 


Schickerling7doimgdOUSiness iis) eset aes te eee 1105 
CONSOLIDATE DEPIN NA CLEC OAT © © x iy Ao eee een 920 
CONSOLIDATED SILVER CO. OF AMERICA (William M. Irvine 

doing business a8)2 tec ee ete ee ele oe ee ee 866 
Continental: Baking Com= Hs. ose Oe oe ee ee 1393 
COOPER, J. W., ET AL. (doing business as Curl-O-Wave Co.)___-__--- 518 
CORNET W RL © UAE DD PB oy EGS ANI ree eee ee 1330 
COTE PRODUCTS CO., ETC. (Western Refining Co., Inc. doing busi- 

MESS'A8) 58 ese BE OS ee a a ee ee 833 
C-0O-T WO FIRE, EQUIPMENTSCO), (ED Ale soe 757 
Gy.R. ANTHONY? COMET” Ali * > ope ee ee 1103 
CRETE SMEG LS oes Se ee 1308 
CURL-O-WAVE CO. (J. W. Cooper, et al. doing business as)___-_-__-_- 518 
CURTICE-BROTHERS(CO. 2 ocep ooee a ee 971 
DARGING "@) CO soe oo ee 739 
Dart: Boats, Ties 2 ee, eg a a pe es Pepe 1388 
DEARBORN SALES CO. (Sam Luber doing business as)_____________ 78 
DERMAGHELL, INC. ET Ali col os ee 1232 
DIESEL ENGINEERS, ASSOCIATED (Roy E. Reed, et al. doing busi- 

NESS. OS).o,- mses See eS, 312 
DIGREGORIO; VUTOo TAN ee ee 348 
Distillers Products Corp. of Kentucky, Inc._._._.___-------------__---- 1389 
DISTRICT COUNCIL NO. 27 (Brotherhood of Painters, Decorators & 

Paper Hangers of America), BT Alk. oe seca eee ee 402 


DUDKIN, HENRY, ET ALS. oe 1016 


TABLE OF CASES 


Name 


ECONOMY MEN S.HAT, COING.,.BTUAL.... 4 A VGa sway 
BetnART. CONRAD ICO tne eeavletid euiah Wirt 2 ey ey rad 
PILEEN-JOY. FASHIONS, INC.,.ET AL.........26 SSN 
er FEATHER QUILT CO. (Herbert S. Erwin, et al. doing business 

BS) eee ee ie eee Ce ee eaten cet ect Td ee, AE PY 
ESQUIRE PRODUCTS (Martin Benjamin Rothman doing business as) _- 
PPeIRBAN KS CAILORING CO. 20. ey VOT Vere 
PASOENATLONIGCAN Dive GO Ant) OOM SIZ LUPIN GOO A fe 
FELT, JAKE (doing business as The Fruit & Produce Exchange), ET AL 
Ree lel NGO ANS. 2. hen cc Ae RI 
ROM ALES OO. ING At. itl es Be TAMI TAS 
MBO RVGLGAR. CO cence sens avet ht Ol Saree: eere fepalteis 
iloral Art CardiCom Inca ens A deol pit) WF RAL TI Ot 
BOD eNO LOR GC Oss EilwA lie fe. ste ae a ee, oe ee oe sae Se 
PeROONSUABORA TORIES, ING oo one oc case tne sdU ie IL 
FREW, WILLIAM A. (doing business as Paradise Products Co. etc.) ___- 
LEWES ER BLD ORD AL eee oe ee eee 
FRUIT & PRODUCE EXCHANGE, THE (Jake Felt doing business as), 


PP LenE SGC es COM NORCO) =e A ee eet eee cee Pett oe 
PR OUTGOING Ali $e spares! 2 Ail) 22) a VI 
Cae NPAT) Lot Li bn R LES iCOR Pers os. coe ene tees 5 ee Ee 
GeNtiRAteMOLORS CORP LA Lic. bd FS VITO. 2 vit 
GHERBEINOAVINC ENG by DiAdie aun siaps 08 Sei Ati 9 33 
GIBBONS, JOSEPH T. (doing business as Washington Laundry)______- 
KeCIRIVCAIN SNA Tw Bide oA Laws =e 2 Poe ceca We AERO SR) Ve 
CoUViD Hie DRO MIO UN Cr) HOMPAIDY 23 Ooh) CE) ee el Oe 
GLAZIERS’ LOCAL UNION NO. 1165 (Brotherhood of Painters, Deco- 

rators & Paper Hangers of America), ET AL____-_--_-_-_------_---- 
GLOBE CLOCK CoO., ETC. (Ben Braude doing business as)_____-_____- 
GLOBE RUMMAGE MART (Louis Goldman doing business as) -_----_- 
GLUBOK, YALE I. (doing business as Reliable Sales Co.)____-_--__---- 
GOGGIN, W. J., et al. (doing business as Shanks Laboratories) - --_----- 
GoldberqpeiViawricerMs, Cdl 2225-22 s25s2sesnenns= ashe teat ate ee 
GOLEDLOT RET OST LIC =a eee ee. ce ARE oR SEIS FE BANS 
COMDNANG COR MARY. «lh MED sAd ite SPAS 27k Ni ee La ae 
GOLDMAN- LOUIS (doing business as Globe Rummage Mart)__-_----- 
Gordons Baking. Coes Sans Baia) Sew iesy SUE tk eked $532. Be 
GORGEOUS HROCKS «UNCSs ily Aljecaa== 25242225 SP See ek pet 
GAVEL ONT CELI Her AveC ORPSN EN CAME AMA [at a2 SUE Se eS. 
Gece CN CO Da nGinGl == = eet. Sek pHa et SU REL OMNIS BS 
GR BEING RaeAcal ah lel oe poeta AT es OPO Se eee Bee 2628 _.J 
GUILD ANESTHETIC LABORATORIES (Anesthetic Laboratories, 

in C9) See e ese eee 2 Bee = at ee n= Soe Se Se Se 
HARMONY CENTRE (Jessie F. Springer doing business as)__--------- 
EEASYAWEAUEY ID IU AUN, KH: SIs A [eS = ee oe ee 2 eek Soe 5222 eee 
HEIFLER & JACKSON (Rose Heifler, et al. doing business as)____----- 
FELL Ti Ne AV ERD) Ey OME TUN GREY, pe EMRE YD on 2 SEIN) hae SES beth Sek Le 
Herchenroeder, Charles E. (doing business as Premium Sales Service) - - - - - 
HERMAN &CO., JOHN C. (John C. Herman, et al., doing business as) - 
PRON SCAR UWOnVes HEeA latee 2022 8 ee 2 ee ee bee SE 
Hervey, Paul S. (doing business as Aldine Dental Stationers) _----------- 


».¢ FEDERAL 'TRADE COMMISSION DECISIONS 


Name 


HEUSNER & SON, H. N_..--2-4. 25.2241 .402 -F £3 St 2 a2 
H. K. PATCH CO. (H. K. Patch doing business as), ET AL____-------- 
HON, HEUSNE RIG SON. 3. S25 eee eer eee eee 
HOSEY, CHARLES R., ET AL-_-------------------+---------------- 
HOWAR DEDA TORING ONGC Omen ee eee 
HYDROSAMCOS THR sh serviced aumagectl sheet eee e eae 
TMPERIAL CAN DY:CO2-25 22282 2.2 ee ee 
INCOME RECORD PUBLISHING CO. (Lewis Weisman doing business 


TNDIAN RIVER MEDICINE: COM. 2-222 2e- eee eee 
INTERNATIONAL PRESS SERVICE, INC. (formerly Berkeley Studios 

International Press Service, Inc.), HeAL= 222222222). eee ee 
IRVINE, WILLIAM M. (doing business as Consolidated Silver Co. of 

Amerita)ico <2 So cunecssense cess ee eee ee 
I, SEKINE GO., INC... 2-2 eescsc5nt ee eee Eee ae 
JACKSON, FRED, ET AL. (doing business as Heifler & Jackson) _---~--- 
JACOBY, DAVID,;ET UAL?) . 3.2 =, ose eae ee ee eee 
JEAN FERRELES INCS 325. ett. See ee 6 ee eee 
JELIKECO.AINGS, JOHN Bia 2a. oe oe ee 
JOBBERS! PRODUCE COR TIN Cy iy sT oe eae eae eee 
JOHN Br CANEPA COc 22. 25. Se. oi cease oe eee 
JOHN C. HERMAN & CO. (John C. Herman, et al., doing business as) _ 
JOHN F.. JELKE‘CO:;,UNC. 222... SS SS eee oe ee 
JOHNSON.& JOHNSON, ET Abi. = 23k eee eee ee 
JOHNSON, C. C. (doing business as Supreme Manufacturing Co., etc.) __ 
Johnson, C. C. (doing business as Supreme Manufacturing Co., ete.)_____ 
JOHNSONsCO!, HOWARD De 22-22 ees = ee eee 
JOHNSON’S LIXOLENE CO.(John C. Johnson doing business as) 
J. W. MARROW MANUFACTURING CO 
KAPDAN T& SON, ENC] MOR RIS HAA eee eee eee aie ee 
KAPLAN, BLANCHE (doing business as Progressive Medical Co., etc.)_ 
KAUFMANN BROS. & BONDY, INC 
KEEN DADS COS AT FE Dic ip oo ees ee 
KIDDE & CO., INC., WALTER, ET AL 
KOLBERGWAS OF HINA Wes-ce & 5 as enn ee 
NESGECTASIV ACER ASD TCE INVER a, EA fe oc 
KRONHEIM & SON, INC., MILTON S., ET AL 
KRUGE RS ESD HEBER Jes BbeANs Sage eo ee eee oe ee 
LADIES AID CO., ETC. (Blanche Kaplan doing business as) 
LADY AES TRER, GT D 222 2c0 2 Tee ee ee ee 
LE FLOR Co. (Leland F. Benham doing business as) 
LENOTR,WOODFINISHING CoO:, INC., ET AL 2.20 ee 
LEVIN, MAX (doing business as Western Novelty Co.) 
LINKMAN & CO., M 


LUBER, SAM (doing business as Dearborn Sales Co.)________________- 
MADAME MARGUERITE TURMEL, INC. (also doing business as 

Madame Marguerite Turmel)-etc.) sc. fc it .- 0) Dee 2 
MANCHESTER CIGAR CO. (John F. Reichard, doing business as) ____ 
Manhattan Hat Co., Inc 


TABLE OF CASES 


Name 
MARVO MANUFACTURING CO., ETC. (C. C. Johnson doing business 
25) eee eee BY AUN wse es Sei 6 oe oem ryare | ers 
MATTIA & BRIGANTI CO., ETC. (Michael P. Briganti, et al. doing 
business es pein SS. tae 2 peat. PVPS oie Sirsa gate 


UGS ee ee eee eee en eA Ee. See, or eta 


McKINLEY-ROOSEVELT COLLEGE OF ARTS AND SCIENCES... 
PePeAUGHE INS WaARDsis CO. BT AL 2.22. 305. oS etd cere Sti 
ie ea ie COS RTA Les Se oe Seb oe se JO - ae 
MENTHO-MULSION, INC. (formerly M. L. Clein & Co.), ET AL___- 
Retr eenrisls AOA NYE CO a 5 es 2 RA Sy ite Syn 


MEYER, MILTON (doing business as Milton Products Co.)___________- 
MEYERS, LOUIS G. (doing business as National Pen Co., ete.) _______- 
MICHIGAN BEAN SHIPPERS ASSOCIATION, ET AL_____-_-_--- 
MIDWHST (PACKAGE ASSOCIATION. ET Agen 2s! ssn 8 


MILTON PRODUCTS CoO. (Milton Meyer doing business as)__________ 
BLON IS KRONHEIME& SON, ING. BETAS Oo tse 2b iousce 
MiSSlOSLe Pia SAE S CO. INC. Bib Al) 2 oo rete yee ete 
Som iA Am eUIN Clee Hye AU peers Se ees a Pes). 4 ee eee 
MITCHELL, STAFFORD T., ET AL. (doing business as The Arvil Co.) 
ieee DM UNE ee CO wa VAT, et ae oe 0 ot Sree TA ee 
RUE NSS WA Niay hc C O98 See We _ tpn py ay eT See PTS At) eee ys 
Monarch Hosiery & Neckwear Co. (Manuel Blattberg doing business as) - - 
MONR OSCE MICADmeCO 8 WaniA ls 3522228 stn 5! £6 36-8 ee 3 
MORGAN, JOHN H. (doing business as Champion Products Co.), ET AL_ 
VEOEEC TING Vi RU EUACY i Way tl CA [yee ee ee ee ee ee 
MORRILL Da HL DS e MudueAd sates ofa fire tas Ty ee 84 ties 
MOR RrsaikcAr ls ANmé& SON UNC: 9 Hee A liste tee = St od. Oe se ees 
NMIGVEALO Ne SAIL ©O lees seen oad 5 Te ert ae: pee Ser sg Gta yeh BES St 
MOTEX CO., THE, ETC. (Western Refining Co., Inc., doing business as) 
M. SEIDEL & SON (Maurice Seidel, et al. doing business as) ---~------ 
National Cottonseed Products Ass’n, et al__..._---_-------------------- 
NATIONAL. EMPLOYEES TRAINING SERVICE (W. R. Young 
BOOMER USITICSS acs) metre ae ee te ee ee ee en ee 
NATIONAL FOAM SYSTEM, TINGS id Al 2 Oey Pare tA ek Ree 
NATIONAL NUMBERING MACHINE COS LING st 2 UEDA Ey 2 
NATIONAL PEN CO., ETC. (Louis G. Mere doing business as) ------ 
NEW. YORK DEESDELINSTITUDLION,-INC:) Bt jAlis2 3. 3-222 2 22-2 
NiSSHIN BAUM EROSADIN DY Hil AL? ooo a oe oe ee ee 
NORTHEASTERN VENEER PACKAGE ASSOCIATION, ET AL_- 
MORES NGS VAIN LD) Yai@O se se ee ry ery ee Pes eo a 
OLDS MOTOR WORKS, YP AT be ha a EE RE et 
Oppenheim, Collins. &:Co3 Ine A6v0 -- 25-2222 -b3---2--+-+---+-------- 
OXOL LABORATORIES, ETC. (William S. McClymonds doing business 


XII FEDERAL ‘TRADE COMMISSION DECISIONS 


Name Page 
Pacific Door & Sash Co_-------------------------------------------- 1388 
PAINTERS, DECORATORS & PAPER HANGERS OF AMERICA, 

BRODHERHOOD OR. Wily Alas 2. ene aa ea eee re 402 
PANGBURN, EVEREDD2K, BW Ale 2222. nes. 222s 1330 
PARADISE PRODUCTS CO., ETC. (William A. Frew doing business as) 747 
Parker-McCrory Manufacturing Co_..-=------------------------------ 1384 
PARNES, INC., SAMUEL R., -ET ALi22: 22.25 2-422--£2225-- 5 ee 1103 
PAT CHePREMEK.C OR Pe EIA liteees oe aoe oe ee ee ee ene = eee 857 
PEERLESS MANUFACTURING CO., ETC. (C. C. Johnson doing 

business:a9)2e=+ Sos = Sees ae ere Se Se ee eee 626 
PHOENIX SALES CO., ETC. (Louis G. Meyers doing business as) - - - - - - 381 
Piel: Brothers: Starch-Co 22 -~=2.-22-'- coe ee So ee 1384 
PITTSBURGH PLATE: GLASS"CO!, Hay Ale ee see eee 402 
PLAZA, INGC., *MISS/JET Ale oct 282 SSS: Se ee ee eee 1103 
PONTIAC MOTOR <C Ox; AME A Lines ee ee ee ere ees 34 
PORTNOY & SONS, INC., V. (doing business as Roosevelt Mercantile 

C0.) 22 222eseeeeck at SOBRE LE ee SE ee. Se ee See 807 


PREMIER COLOR WORKS, ETC. (Michael P. Briganti, et al., doing 


business a8) S25 02-62452-0 45 Ete ae Ee UO SS See 289 
Premium Sales Service (Charles E. Herchenroeder doing business as) - ---- 1387 
PRIME HAT “€O, cENG@ ETA Le oe eee ee ee a ee ee 348 
PROCESS ENGRAVING CO. (Ann W. Carter doing business as) _--_-_- 720 
PROGRESSIVE MEDICAL CO., ETC. (Blanche Kaplan doing busi- 

NESS'aS)'> = =. =e ee ee ae ea ee 989 
PRUDENDIAL SA LES= COR Do soa eee ee eee 1181 
RADIN, ING. THEODORE... 225 toe. oe ee eee eee 1250 
RALSTON? PURINA :CO-- 2-2 ihe ee ee eee 241 
RANSOM ELECTRIC CO. (Ben Ransom doing business as)_________-_- 176 
RATHIBN BROS? EN C2. e222 ee ae Se 554 
RAYSON SERVICE BUREAU (Ray Rennison, et al., doing business as). 1218 
REED ERED We ERAT ao tone. ee See ee 215 
REED, ROY E., et al. (doing business as Diesel Engineers, Associated)... 312 
REICHARD, JOHN F. (doing business as Manchester Cigar Co.)_____-_- 152 
REINKEN, LOUIS, -HDeA is 22222 20 ee eee oe ee 1301 
RELIABLE SALES CO. (Yale I. Glubok doing business as)______-_--__- 87 
RENNISON, RAY, ET AL. (doing business as Rayson Service Bureau). 1218 
RESHARCHSASSOCIAT ES. INC.) Huy Alisa en eee eee 1232 
ROGERS “CAND Y# CO. 23! 5.6 JS as ee ee 791 
ROOSEVELT MERCANTILE CO. (V. Portnoy & Sons, Inc., doing 

business: a8)... - = 2 2uces ce eS A 807 
ROTHMAN, MARTIN BENJAMIN (doing business as Esquire Prod- 

UC ES) Be re ee rere cata em 371 
ROXANNA, CANNING -CO_.J2-.!-4..270). COAT ae 1072 
RYON-GRAIN CO. ETAL. 0) SALE IA eee eee 445 
BAKS.&: CO lS 2egG 0S Sb ute ad SL) SE eee 898 
SALES STIMULATORS, ETC. (Ben Braude doing business a8) 74 29 F 65 
SAMNICK, HARRY,-ET AL... 2 200) Soe ee 1301 
SAMUELERIPARNES INC) ET (ALE S20. pe eee eee 1103 
SAN PAT<VEGETABLE CO., ET AL ....-- 1 ee ee ee 224 
SCHARF, MORRIS, ET- AL... eed ee ee 1016 


SCHICKERLING RESEARCH LABORATORY, CONRAD (Conrad 
Schicketling doing business as) !_.= 220 F1_ 0 ee Oe A 1105 


TABLE OF CASES 


Name 
SCIFO, SAMUEL, ET AL 
SCOTT,.S, 0, BL AL 
Nee oled. Corp aesneus Bale sneelly .T dewol) YEA “TOMI 
SEIDEL & SON, M. (Maurice Seidel, et al., doing business as) 
BLK LN EC ORRIN Oot paral). deewanl ae seeelaud-wolue!) ADIT VAN 
SHANKS LABORATORIES (W. H. Shanks, et al., doing business as) -- 
SMITH, HARRY I., ET AL. (doing business as Universal Studios) -__= 
SMELH HU R BE Rie ieee Sain geen) Sah) Do YIIAYO Ve 
S. M. LABORATORIES CO 
Seer eee ENg das CGA ed ce bee See aan’ Se inal oateedeas 
SNYDER & SONS, W. H. (W. H. Snyder, et al., doing business as) -___- 
SOUTHERN ART STONE CO. (Roy D. Burnsed doing business as) --- 
SOUTHERN PACKAGE ASSOCIATION, INC., ET AL_-----_-_---- 
SOUTHERN VITRIFIED PIPE ASSOCIATION, ET AL__----_---- 
SPENCER, ARTHUR G. (doing business as Lenoir Solvent Co.) ET AL- 
PSPC TUM OOT Denme LIC er ee Say ees he rag a RN eet 
SPRINGER, JESSIE F. (doing business as Harmony Centre) _.___-__-- 
SAN DAR DIBRANDS pg INC) TAI 89) (4 Boe er ito 
STANDARD CONTAINER MANUFACTURERS’ ASSOCIATION, 


DAN DARD) HD UCATIONISOCIBNRY, Wr Ali 2202 0) seen eee 
STE ANIN TSH Red Bo Uegy TN mS feo eae acs alee pene tee pn re 
STEEL OFFICE FURNITURE INSTITUTE, THE, ET AL______-- 
SH VIN S O.NGECORP ae Wits Al, eee. eso ete seeceacene 
DPW eA tua OA Re -G iA Soe COss HileA TS op eee eee ee ee Mee 
SLO INTHE EO Srp LIN Cen fp eee ee eee ak ee ae ea oe 
SUPREME MANUFACTURING CO., ETC. (C. C. Johnson doing 

SIM ECSS. 5) eee eee pe eee ee EEN ee or ee a Ie cis a ye enn a ee 
Supreme Manufacturing Co., etc. (C. C. Johnson doing business as) -----_- 
SPE aL om OO) ae O) Bea VBR CAM LIN Cee eee cn een eee ate eee eee 
ROPE IS COs ICs, ASB SESS SS eS ee Se ee ee 
se PNG HR OC Kootr lN Corb A Lamas 2 ones pe a ee 
CTT CRON ETIECOLUS LCS De Cl) C2 = eee ee ee ee ee 
mnt OD Or Mm rVA LD) MNee UNC eee eee ae ee eee eee 
THOMAS QUILT FACTORIES (Chester L. Thomas doing business as) - 
TRIBBETT, ALBERT L., ET AL. (doing business as B & T Sales Co.) - 
TURMEL, INC., MADAME MARGUERITE (also doing business as 

Macdames larg UeriteweUrmiel, CLC.) ame ae a ee see ee See 
WEN DEOAIND yaCOrrlNG ehh Aliis set. Saas eae ee oe eee 
UNITED ADVERDISING COMPANIES, INC. HT Ali= 222-2222 
LE LUCUMLO SELLE Se hOCUCLSEO Ol Dee tte = oe re eee 
VINEE DES LAr HhSeb USINEBSS CAR DUCOl. HD ALE=22---.2---222-- 
UNIVER AEC ORIYA Gig © Orem UN Cee pees eee ee ee eae ae 
NVR OAleCh HOLT CORP me HateA [ie ute. 2 sees eee eee 
INVADE UO LO Sm TN Cre BilatA ene soe oe ae eee eee ee ee 
INGIMEER IV UAU NAM LU NW AUIN Cramton tone nae See SA eee ae 
WALDRON? IPEYOIDO CAS i. TNC eee: ae ees Sia RNS a Sines eae 
Ve IO NIOR MUIN Dink GA Riv INdw COM LN ©la hl VA Lele es Sees eee 
WEAUNMRV ACLU CKO Oe) ere ern 2 Sono es oe omen 
V. PORTNOY & SONS, INC. (doing business as Roosevelt Mercantile 

COs) 2 sinc cess ASA SS et ee ee ee 
WAITS) GOING) GOs VG Wee 6S es eee eee 
Perel Dime O SINC, it Aloo 2-3. 2-.--6-25---25--- 


q 


XIV FEDERAL 'TRADE COMMISSION DECISIONS 


Name 


WARDELL PIANO CO. (Clayton L. Wardell doing business as) ------ 
WARD We Bio RTe ADS so. 6 2 UES ete eee eee ere 
WASHINGTON LAUNDRY (Joseph T. Gibbons doing business as) --- 
WHGER, sLOUISW ER PSAl Se. 21655. bee pees Be 
WEISMAN, LEWIS (doing business as Income Record Publishing Co.), 


WESTERN NOVELTY CoO. (Max Levin doing business as)--.-------- 
WESTERN REFINING CO., INC. (doing business as The Motex Co., 

ClC)) Bae setae so Sone oS eon ek oe ee ee ee ee 
WESTERN RESEARCH LABORATORIES, ETC. GWiliet: S. McCly- 

monds: doing business as): faa sc: see tS eee ee eee 
WH MAZE COs. BE re ees TS eee ee ee ee eee 
W. H. SNYDER & SONS (W. H. Snyder et al., doing business as) _____ 
WS) WAGNER'S SONS: COse3 2 2p seceigeel wba ey eee ee eer 
VWARDLEY OF LONDON INC 322 = eee 
YOUNG, W. R. (doing business as National Employees Training Service) _ 
JA XINCON Gp 121K ONDNOLO AUS (OKO, AMEND, IOMR IM ee 
ZO-AK ICO INCS42 A. eaett BE Ae a eee ee 


TABLE OF STIPULATIONS 


[Page references having to do with that class of false, misleading, and fraudulent advertising matters dealt 
with through the Commission’s radio and periodical division are in italics] 


Name Page 
EeonenontLoure Milla sGos~s a $52 es eh SS 2 SSS ih Reee sa DAE soy) & 1458 
pranam @ St aus Ines ss ewes eee koe Bs ee -aaife yap) Deolhy: 1529 
INOSOLENGUM To Co: she == ss e585 sess Set ae IS 4 O ISS Ns Overs 1594 
SORUerYyeOL eH A Wallan sMiUsiCs se) ey okt er ee eee eB 1600 
NC eR pMment- CO meee ane t e ReS  B A EE Ps SOOO! 1576 
Ace-Heat Oil Burner Div., Metallic Manufacturing Co., etc., et al________ 1468 
MemeratTteA SSOCiA biO N= ss eee tS ABE NERA) Y GEUEYEL LOU od 1398 
ACE BATMACH (CO 45s eee ne See aah Gee SEL ie 1) AS 1467 
MmiexnaradesMarkof-sales" Corps = sees “Uls Sauer | 18 Fo anv el Sle 1533 
ERIOCON ROOMS T5aN LO. Se es eee TE POON es sets sds FP 1446 
PLC @ On inGs s- 5.(O2R-Chemical- Co.) 2525-5 Ss Fe 1526 
Auliedsbetroleuin= COrpes aes Se on ede re SR sea se iS 1476 
OnZG O- blissaviedical CoS earls UO Mth! AMON | 18 FD cE Beryl = 1581 
miter Irving in, eb als ( hquity-tHosiery” Mills).22 oss 5 es 1479 
COME LOCUICTS Os OL Ce Mee ete Ne re at ee SEED EINE Fo Dee I 1446 
AulericanwA utomavic Devices-Cols=) Mia suse as PUNE eM 1441 
eaericanelectricalcoales-Co.InG@ss— Ss9s2 55.25 655 sis 1424 
PMTIETICAI LAN USCAPe OCHOOls* == a nae Sanne See 2A OD Pes Se 1548 
erericanel oy al. Products: CO= =e see same ae Cys ore ee hots A EIS 1506 
mrmerican so taAnGard: COLp a= 22" s ss 25 asses eS 75 RS iis Be ee 1486 
PinrericansLelevision- a Rado Cos 22 unas Se COG ie SEES aed 7 FS a Pe 1518 
Anchor ViaAnuractiring CO. eb hers == 2 555555 t. 20). 3) eto wane 1452 
Amiconas Macy etrale(Ieo-7Assin' & Co.) ooa=2 Seats ies ta fe ee BOREL E= 1526 
PANTO RAED AT GO FULT Cae ed see Me A SS SS oe ee aR BED TIED 1574 
ATdenaulithe Ceci he) eCrardsCOs)S5th ies 2 Oe SESS Sy eee 1456 
ParTiaT deste WiCllleO Orr LNG Sea es Sa as aS aS SEE TD Me SE RD 1612 
METOWRSEAING Din Ging COr,netC es = ee ee Se ee ee Eee are Raley 
INS COUMN lds ae apy eee a aot ee Sah MEN SUE Ea 1427 
ENepotiay Ate LOPe bs TS eT ne ee coe ee Le ae 1526 
IAT bAN CAN Cye CO tsa ann ae nen Seth dt PEED NI SSE dh BIRD 1405 
AtasmWVOOdeEreservative: CO; INGeewy e552 522 es sss 52 Ua eet 1487 
AMICOMAtI CeScalinee Vault. © Ose esses 4S eae 2S ON AR 1445 
PAGED NETLOr ck CO Mepeteged o er ree ee ee Ret es a SE tS. ESO 1504 
al aSsae lis b Ors COL CA ate at hse np ee Le SR) 1608 
Barash, Charles (Louisville Novelty House) ----.---------------------- 1519 
Barnard, William G., et al. (Natural Foods Institute) _____.__---------- 1556 
PaLtonel Va mulacturings © Osh Cae ees es es aa ee A ERS 1555 
TRAPPE VEER AYE Cys CEE Nr aa a a I a a aI 1466 
Bastiane brothers! © 0 ees sean aa we Dara eee oe PL 1455 
atlovOoreekeDiatetlCEOUp Dilys © 0s a ee eee eee ioe 1604 
Tey a Gre DENTS se ie a a Ee 1477 
etumiGn Vill sel came bral ae tes ees pene es en es ae eS IN eee 1490 


XVI FEDERAL TRADE COMMISSION DECISIONS 


Name Page 
Belfast Manufacturing Co., Inc. __---------------------------------- 1478 
Bergman, Emil (Dagmar Plant Industries) __-------------------------- 1443 
Berman, Reuben (Arrow Seam Binding Co., ete.) ---------------------- alan ie 
Berry, Ernest A. (Sunflower Hatchery, etc.) - ------------------------- 1552 
Best & Co., Inc. 25... @YSUEL 2 Seas a aa eS - 5 ee 1411 
Biggin, Raymond F. (Physical Culture Studio) _----------------------- 1550. 
Bilski, Herman M., et al_..._-.---=---------+---=---+---------=------ 1497 
Binker, Sanford W. (Superior Sales Co., etc.) ...-.------------=s------ 1470 
BioVegetin Products, Inc. (V. M. Products) ---------------------- 1581, 1582 
Blair Jr, Ce A. (Parmeo) Chemicals) = see eee === ee 1578 
IB enle an OC EEK W ll see ees ase oe eee See see oen Set cede Hee 1426 
Bliss’ Medical Co; Alonzo | O2e 62252 eee. eae ee ee eee 1581 
Blossom Products Corp:, et alow 225) soe en eee ee ee 1527 
Bluebird Studios; ete... = 2-2-2 8 a oe eee ee eee 1537 
Bodie-Hoover Petroleum) Corp == sae ee 1444 
Bonomo, Publications, Joeea le sae sees aan eee ee ee eee 1587 
By Ontra Co, Inc. (Regeie’s Hosiery, Mills)==2 =e === === == === See 1523 
Book Match: Co., .ete..<2-5----2 5222 secs senna oe 1459 
Borenstein, David, et al. (Roebling Fur Shop) -_-_----------===-------- 1441 
Boren, Wilbur O. (Service Extension Institute) _._...__-_-------.-------- 1432 
Bowers; Inc., Everett-Luo. ..-5=25-- 45-5 eee ee eS eee 1589 
Bowey's; Inc: =. 22-5 5.2" = 22 = ee eee ee ee re 1595 
Boyer; Theresa He, etal. (Dated Cream) Co.) 222 22-2 2 sane eee 1513 
Braun Club, The... 22225-5255 Sa ee ee eee 1583 
Bray, Ann, et al. (Dated Cream C0.) S22 3 kth eee eee 1513 
Brockenridae, Harold(€) (Quality ChemicaliCo)) 2a 23 saa a= eee 1580 
Briaretaft; Ines. 222 osc n ae Seas sane once ee ee eee 1510 
Brigham: Oil) Burner Con ete; ety ales ee 1468 
Brock, John Davis (Specialty, Optical Co., etc.)_ = = 325 ee eee ee 1421 
Brockman & Schloss; Inez - 2.22) 25: 322232525 2 ee eee 1482 
Bronsther, Henry, et al. (The Anchor Manufacturing Co.)_____________- 1452 
Brooks Clothing Cov,sIne:) Tédiss 22 an ee ee ae ee 1522 
Buhach Producing &sManutacturin gs Co sea eee anes eee 1600 
Burns sschoollotsCartooming yh aye sae oe 1540 
California Luggage & Leather Coat Co., Inc__._.-.__-2____1____1__--a 1431 
Cambridge Handkerchief Works, Incessssea saa. = een gen 1451 
Carity, David) etrale (United Hosiery. Mills) sae. sete ean 1410 
Camiegie-Illinois Steel’ Corp. 2. 5-3 oe 1517 
G@aroline Hosiery Mills. 2. 25-5. 245. -2cneten ee 1515 
Carter, Charles KE. (Atlenta Candy-Co.).....-..-.-- 2...) ee 1405 
Cassell Products; Ine. 122.3 ee 1508 
Central-Organization, Inc. 2..25..-.5.-....--.. So eee eee 1412 
Century: Hosiery Mills, Ines... ..-=.---4---55- Soe see 1423 
Cet. Woodling Chemical) Works--2-- 2, .-- 52) 1597 
Chas. Dallas Reach Co.2_... 0. 2 -vesuae sae eee eee 1597 
Charles: E. Hires-Co., The. 29¢attive latest Ieee. eee ee 1587 
Charles Wicenstowski-. ...0- 22-5 4520. <0. s eee ee eee 1414 
Chattanooga Medicine Co., The. —_.-__... 555.4). ae eee 1549 
Chicago Match Co.,ete_.. 2 no ee ee er 1459 
Chief Two Moon-Herb Cou. _-2.2.. 225 1 1602 
Ciba Pharmaceutical Products, In¢_.__.-5._0. == 52-600. oe 1426 


TABLE OF STIPULATIONS XVII 


Name Page 
LET ge en EE ah ec db ag ne ga me POs 1510 
Clickner, Leon T., et al. (Watertown Mattress Co.)____________________ 1436 
CUO SUPTEMIe ele eae ta ees wee Se rs BS oe Sel opty al) wes perdi BY 1550 
Coast-to-Coast Stores (Central Organization, Inc.)____-_______________ 1412 
Cohen, Emanuel, et al. (National Academic Cap & Gown Co.)__________ 1473 
Conon, amuelu(S2Ce Sales! Co.)= eee pee oh ma byeett WY EE te bebe te Je 1599 
renee O04 PNGr ts 8222 Ss S555. cet eee tewate Sete BY. 3) = EE 1548 
Colonial umber Specialties, Inc.2 5 == - 2 of See ata Be abe sct 1511 
WonkeysCo-. Lhe Ge Wu Ss 22 222s Sel teeth en af on thew 1s TE dey etel be 1547 
@onsolidated| Theatre Supply Corp. - £502 e228 29220 et ee ee 1428 
CraexeOOrp see eae ea = aay ILE Sa ease Aes oe Ls ee athe Jorn 1535 
CrowneWebbing Goves 2223 =< ah yeees = ood Jo SF Sean le oO nae YT eer ob 1405 
@mrlischhauser: Ines. .2=¢=5= 9 oioe2 2 s528) kate 2 Seley SN 94 detec 1457 
Curis Owen, Huller:Gorp.7 ebial ff ety tee Be Oe ees Pre 85 1466 
PAP naree Ang: NOuUstlles ete eee es ose mans See Meee tek 8 oR ty 1443 
Maimtyeroogs Manuliacturers; lnc a et ase tie 3 ce PE EE Bae ei cert 2 1515 
Dairy PASSOCIA LION COMING 2 = ty ae Se oh SSS epee. SNE dere ped ore 1576 
Darlings) Uiiple: Co seers am she cope = SS t oe 28a Pe 2 St eee Jows de 1534 
cece Creat, Om ves ae eee ed EN nye hereto ayn PE re ie Lapeer 1513 
[57 Val, 18 bead BULING OR CoN OL ep nee ee ES Se RL, Oa, Seep 1426 
Wengalelvesearchr OO (2. Se. See SR ote ey ne Oy <8 Gee Aye 1461 
Dershowitz, Samuel, et al. (Equity Hosiery Mills)___-_____-___________ 1479 
Diagraph-Bradley Stencil Machine Corp._______--_--___--__.-22222252 1500 
Dicke valves iter Om a= eae ee ee eas a toe ee ew ha se at 1595 
Disinlers’ Products Corp, of Kentucky, Ines == 22=- 22222 9S = ae 1445 
Drechiawc Omer Aarrys CtC a Se2 m2) SR Ase ae Dees A be 2 oY Rg eiten Sieve AE 1537 
Bonanell yee Commne Seen eke nr ee Seen) eas eet sate seins 1560 
ricer OsieryaVillis:s ices ys 5 ee es ee ee os 2S yeh = OE Sapte that 4 1479 
Dare James d> (Dickey Hye Water Co,) =f 5") 2n584 sseaee- n2d- 2 EE 2 1695 
Papier enci Com nC es === ===" an an a= See ts Se ea we Ae ey Sebel ASP Pe 1497 
PELEGe lia Wwe ULINe, CO mene ene = Ss =e tae we Smee oe eee Ss 2 ceed eft Fe 1496 
Bice oasteMishecrics wiNC sss == =e) asa Sie oe emis Fee os ee este e 1464 
Eastern Isles Importing Co., Inc. (Futura Fashions)_______.__-_-.---_= 1403 
BekarouVanutac cure Conmine:, ViClOrs sss ss sn = 22. See eerie 1483 
adic mee rial douperion weed Mills)i = sam ans someene Sal hy Seale 1561 
et orbpestdr sons biano, Con Inc=e. -* 2's 8. 2) Fe nte 7k Set Eee 1521 
Porm Old erel ale=se ene eee ee eee ee aes 1507 
eieebe ate CO ee = = ns Ay eet e Hates etre TAS eee Fae eed 1436 
mmbassveLlandkerchiet1©O:. 1 Nc== == === sem. =- ae See ese a Se 1451 
TOT, dg dl BANCO eM 0 es ere ee i ME a ns ee A el 1494 
bmeenpnisceA LUmMinumM: CO=== == ssa == san SaaS SS ee alee eee 1542 
id, Oy ADSM a7 ALOIS ok C0) a a eter ene ee eee = = 1450 
Bcitalles tim bro1derya Cowl cee: sees Sere: Sah eet es Se sete saa 1543 
Meine tlosieny. Mills sere ee ee ae ee oe ae 1479 
scirelionien(blymolthe Losiery, ctC:) oases sa 2 = = es eee 1576 
sine] bya LObAccol Com ls Ouest sas ase ee eee eaee eee oe 1450 
ANSE Lie eOmet alee et seen een eee ee esa ee fee ae 1558 
nance Ute ial (Donnelly, Co) Ee sa= a aetna ata aes ese 1560 
Rene tim mes O WSLS a LTC oer eee ee ee Nee er er ie 1589 
xehanoepou Dishing COn=9e sos sae a an names ae eesEe. 1663 
pays vianucachuring WO., le. W. Ho 5 22 oooh a cee Lele 1411 
iRalicrevub per. @onOteA KTOD US LNCr sees ee See a eS, 2 Mee 1503 
IP, Ge IK, Writ Qs aw ee eS ee re re Me aL el eg 1524 


260605™—41—vol. 30——_2 


XVIII FEDERAL 'TRADE COMMISSION DECISIONS 


Name Page 
Rarmco: Chemicals 4.45542 2322 sssses4s05s5ss5See6e=a=sseese-se oo 1573 
BWA. SalamyCo. Ines. 2. 32422 Sas ee Oe 1457 
Ee Bs WashburnsCandys Corps sss so — es ae ee eee eee 1525 
Hederalelnstrumen ti © orp sens see hes ee ee ee eee eee 1447 
Felder Brothers, Ines. 222 9s See ee ee ee 1492 
Feldman, David, et al. (Charles Wicenstowski) ------------------------ 1414 
Fernandez, V. G. (Wonder Laboratory) -__--------------=-=---==+-=5=5 1601 
Ficken, Carll; (Noble Refining: Co.)-..2225----2it =e Let Sens eee 1523 
Finkel, Abram R. (Keystone Shower Door Co.) ----------------------- 1398 
Fish Co., Frank E. Davis (The Colbey Co.) 2222 22222 Sasa es Sree 1548 
Foes King- Lamp! Co'ssss6 245255 35254655552 S22 oe eee ee 1413 
Hotbes dé Sons) Piano) Co:wine., Hig Sa aaa oe ee ee 1521 
Fore, Gladys. (The Success Club, ete.) 22.2. 222s22-252222=2024 eee 1550 
Foster, Edna (American Royal Products Co.)_------.----------------- 1506 
Franco‘Co., Ss. 226 See ses 2oen sas ee ee ee ee 1455 
Prank 1. Davis Hishi.Co. (Phe: Colbey, Co) eee seas oe eee ae 1548 
Eran kin: kemitbing: Mills in cea ers a aa ee nee 1437 
BrantzjbHome Bakers) ¢t@s 2 235525-465 S35 SesSS soso 1512 
Freed, Israel (Kamazin Manufacturing Co.)_-_=--2-------=-===s2 1 5 oe 1579 
Friedman, JM, et al.c-2 222 see a eee 1475 
Hredman, Morton) J. @lraders) Sysdicate= 3) ees se eee ee 1514 
Frostilla:Co;, Inc, The..-=- 2,22 Se ee ee ee ee 1562 
Futura: Fashions. =. 222225 22326 552555 a es FO ee 1403 
Gafco, ness 2225 4 a3 asec cba eee eee 1417 
GeE: Conkey Co:, Thes--sei tes Oe 2 ee ee eee oe 1547 
Gemal Handkerchief Coss2.2- =. Job ese ee J eo eS 1464 
Generale Plectric: Co: Phen s = -s ass ee ee eee 1578 
General: HandkerchiefjiCo., Incis ee ee 1464 
Generale Mills} Inca(Sperry) Hlours@ os) ne ee ee 1566 
George A. Morhard..Co2t 32.323 Ss 1435 
George’ J Kelly; Ines ee eee 1438 
George, - Walter: W 22. ose doe ee eee ee 1550 
Gis Hess; Inés a ee Se ee es eee 1399 
Gimbel- Brothers, Inez 2.45.-4.225-— Ce ee Sore 1544 
Gladys) Hores(@her Success: Clips ets mye en ae ee te 1550 
Glenwood, Drug Co:) te soo sess DEE 2 a eee 1601 
GSE, Morris: Corp... Pies ee pa es 1424 
Globe American Corp. (Makomb Steel Products Co.)__________________ 1419 
Goldberg & Van-Praag. sos seca cce a I 1452 
Goodman, Maurice, A-n(Brestox Gos) oe 1485 
Gorton Cigar & Candy. Co... ce se cere I I 1502 
Graletti Coc. 2565250 0 ce boo see ee eee 1480 
Greenspan, Charles A. (Standard Auto Seat Cover Co.)_______________- 1408 
Grogin Co., M. Bisa s wos fe sc eer ee 1536 
Gruen Watch. Cosetocinocssc sack I ee 1438 
Hagey, J.D. (Plast-O-Dent Co.) 22 Se 1568 
Hain, Pure’ Food: Cosseko oe ee ee ee 1565 
Hall-Hardware Go o2eso ce ete eect re, 1482 
Hamm. & Son, Ss He sce Sie hee et pec 1434 
H.& L. Conversionsi..2 6. sees a cee ee 1590 
Harry Doehla Co., ete cecuesee Sbeun cca c tL ee ee 1537 
Hartmann, Leonard J. iccc. noe ce we 1609 


TABLE OF STIPULATIONS XIX 


Name Page 
srempoy eirving (Linen Mart, ete.) occ oec2odcece > tel ye) ioe 1530 
Heller, Jack S., et al. (Nahm Photogravure Co.)______________________- 1435 
Promo ation oto td eee. cose wean eee oe util Oo. nie) aka 1480 
Peer SRI CO Oe aoe Lee RIO! on sIBUUA Mel) le do. Clad. 1560 
Hershberger, Ralph A. (The National School of Cartooning) ____________ 1401 
Hershner, J. E.. (Exchange Publishing Co.) _._-..-__-_ 2-0-2222 Lalli le 1563 
Hertclh Coron wAt= sale 2. os ot ee OED A) a 8) OT eee 1540 
EVGA a EL ATTit Gomera tee eee 8 ee ce: Uintol) alasatend 15938 
Rene Ge Coe Lee AE es ee aD ee Ed a) A ites. 1399 
Euenlondelechnicalkinstitute snes. oes2-54-4555-25552. 2+ Se 1415 
bli BeR MO Ome ae n har Gash ees foe See oo ere A SO a 1587 
EeeICOTACh), Comune 5 eemtaney Aen TE ge ee Re 1567 
Robor Medicine: C022 tesce se ans oe oe a ee a pe ipiode. i Ain: 1607 
lode Gas CandyaGo = ein 6 eee we Pe aad ee 1502 
Hotmansbredenck.(Maxiné.Co,)asssses 2-fonh on. -2 97-220) eee 1589 
Volta darseln Cae pe te eee io 28 ey ee) ee Fades 1521 
HoltandeManutacturine Coy.ct.alee—.2 2525522 oe ae ee 1443 
Eipinesnrien dw) he yeteete oe pee ae ke a oe Se he oe ee eS 1471 
oko hast specialtiess né-s=..<. =. 5. 1) Sonia) ela sore 1592 
Otero psWCO es). ae we. tee One Sa HOT Jill mite dey are. 1588 
EFOMISLON, BE eVect. ale ln dele Conversions) --+2s22-sc-25-58es eeeLS 1590 
BewaArdeWioodwardic,. Come awes pe Le. ta) olay) fa ca ee 1518 
mdeins) Bish Co teens tae eS) cee cl eT 2a) wie a ae. 1395 
Husney, Abraham, et.al. (Sutton & Husney)_......-_2.- 222-22 - aL 1486 
oman? Zaslavewl nes .et alee use S26 0h! Ba peta) ot pes 1532 
Prenerialehing;© O.0l NG tes Soe es a ee oS ee a 1527 
imiperial@iinceries Store, ete ew DOI nee seni. )) te te 8 bbe es 1530 
Hams Sperdensd@; COS 7222 2 - ae Le ep A ot a) ont 1568 
nea LuceioncahneticnAbility, ete... =.2. 21222 RUNG ANE ieee l eariet Be 1418 
HatceEn svclonals Dress CO. eee eo ea Soe ee ee 1491 
lodsisegManutacturine Co. Ines...8 <2 .eee A Sie FP ei) Dna le 1571 
Tired ee pee GLENNA 1a) A ae eet ee Sen Se NT nr sn We, SO 1452 
eR SMPA SSI Tip Che OMSEE nee Sei rs So eee Stee | Se oy reel 1526 
eS HV ROTI COMM Tt Cw 9 ke A ae ye ay ry 1477 
Isserson, Albert (Nu-Life Cleaner Manufacturing Co.)______-------_--- 1400 
Iise@e: TOVREA Clee Gir. Ss 2 sae iy i a eee aie ie ey nn eter eee eS Beas 1601 
Jacobstein, Archie, et al. (Louisville Novelty Manufacturing Co.)_______- 1509 
Jamaicap Milling, @o. aa ee & eee ee oa See 3 Ee) ees 1453 
amesyoa vie. COs 1,522 Ses See eneT A mies Sorte yt S parr hs BY 1477 
JevMikaAt €) O MME tee. Sis ot 2 nee SMS TROP Se 2 Stipe ness 1407 
MCE DOnOMOs LU DHCAONS 225 255 saan sane ase oe eos aes Sete ee 1587 
aOUMpA MEleriClh Come tae. 2e) 552. oie ee, peep EE) Bile). ob 1540 
ORO MEW. el WOO CLO OT pies ase a I Sk ee tke tee Oh TS 1449 
Jonnson, Milton, etal, (Erail’s End Poultry Farm) -_-.-..--322-295522 2 1396 
aneseNcverpisincwA cencyawU rich @ ees as 225-2 o 525 eee emer Sale 1596 
HonesPEIlMOLOLPATCHLSUp PO, Ones see se Oe ee eens states = ae eee TS 1578 
Juliertos: Mane lenseroducts, Cost {ae 2 to,2 2 ee 2 BROT dk) Tuer ue 1489 
jaw aOneal | ChemicalkiC@oseise. Seeeires Pensa) sere eo) eee ae 1485 
Kadis, Abraham, et al. (National Academic Cap & Gown Co.)_-_------- 1473 
Kahne, Harry (Kahnetic Mentalism Institute, etc.)_._.__.__-_----------- 1418 
KManneticn Mentalismibnstittite;ebess=s = 2-----— 5224-5 -=2 4 S8 eth ee 1418 
Keine Doman @No-sutchp Mion Co.)i a= assesses ee eee see 1655 


KWeaisersbakine.Come Ce ee sss an eek nee ae? seis fi bye Pe tt Sees 


XX FEDERAL 'TRADE COMMISSION DECISIONS 


Name Page 
Kalamazoo. Canvas Boat Coma. ae ea ee eee ee 1418 
KWamazim Manutacturing Con...) a.) sees senor 1579 
iKeamthreezes@ emai calla ome tC me es tees ate ee 1413 
Kasen, Abe D., et al. (Ascot Mills) _-.------------------------------- 1427 
LG es el Oly lewd Gey neha SSE ee Sono ae B eae iS Sao se eise tee ooo 1476 
Kaufman, Max (Caroline Hosiery Mills)_-_.----.-+-----+-2=---------- 1515 
Kaye, James. R, (The Lo-Well:Co.).. =~ -2<-2.---cecsenes5 4 eee game 1437 
KECBWiholesalevOp tical Coss cts sees eae es ee ae ee 1421 
Welter, Joseph AU (By &K. Yarn Co.) 2 loa senc-ae nace c= = see eee 1524 
Welly Imei George: Ws a a ee 1438 
Keystoness lower oon C0 mes = eee eee 1398 
IK@vES Vstems, .ClCs.0- == == see sen aaa See a 1409 
Kirkwood laboratories) [ice ee are ee ee 1572 
Ketika ten: &:. Conse 252. 2 oe ee re ee ee 1476 
Klotz Confection’ Co_- = 22. Sse soece ne sco ee eee eee 1499 
Knickerbocker Mextile: Corps) s5 see soe ee ee 1491 
Kiochs, Co,, PheowA. 223522252 conan oo oe ee Se ee eee 1406 
Korach. Co.. He 2. 58 tae. oon cee we ee eee ee 1567 
Kramer, Elarny, et aly (Metropolis! @o)) eases ss a5 =o == ee ee eee 1415 
Kresge Department Stores, Inc. (The Palais Royal) _-__-_-____-_--__---- 1559 
Kress &- Owen: Co. =. 2 eee 2 a ie i eee 15651 
Krieg, Ei. Gs, et.al. (Gralett Co.) 22 oa ee re ee eee 1480 
Kroger Grocery; «Baking Cos ihe ssa ee ee ee 1549 
Kru:Gon' Co., The, et alc... 22.222 ee Se ee ee eee 1558 
Wain Warren, lH. (Jamaica Millamgy Co, )= ees eee 1453 
Landon) Schools). <5. 5s.3e 52522. 422 ee 1408 
Lawson, Fayette H., et al. (Chicago Match Co., ete.)__...._._-_.-__-== 1459 
EneBs Allens @o:, Inch (O) R. ChemicalliCo)) 2222 s= ee ee 1526 
Meitner) Charles(Crown Webbing Co.) 2522-2 = eee 1405 
beskovar,. Mrs. Greta Jin 3 2 55 oe ee eee 1899 
Levitt, Martin A. (The William A: Reed Co.) 222 9__o22 soe 1558 
Memy:&50ns, SgMioe 22 22 2 ese ns oe 1478 
Bevy,coidney, etal. (Ascot Mills)= 22.2 22 1427 
Levy a Wolf etals i. = 22 25 2S no eee eee 1497 
Iicourie Sponge:Co., Ine 2 .s5- 258a 551s eee eel 7 ee ye 1482 
Wienotite Coss es oe seas Se ee ee 1492 
Mikley, Luggage\Cot yikes oblate YO aig ee ereee 0 eae 1449 
Lilly ProductsiCo.,. [ness 2 3 ee es 1498 
Lincoln, R. Thomas, et al. (Volume Sales Promotion Co.)_____________- 1525 
Lindsey, Belmont (The National Social Club)_____.___________________ 1605 
Ihitien Mart;ete's= 2.2 oso. se ne ee be 1530 
Hofquist< John Hs (Darling Dimple Coe. sae oe en 1534 
Logan, M.,-et al. (H. & Li. Conversions)_........ 252... 1) pe 1590 
Londen: House, Lid... _..<.laeac) ysgol fee ee te ee 1465 
Louisville Novelty House:.2-. 0 02. ee ener 1519 
Louisville Novelty Manufacturing Co__.-._._ 30. Baneue ere Geen 1509 
Loveman, Alfred (Kantfreeze Chemical Co., ete.)______________________ 1413 
Lovingood, Alvin (National Apartment House & Hotel Schools, ete.) ____- 1430 
Lo-Well Co., Theei si} 2teoll & iP ee ee te ee ee 1437 
Lueas, Jack, et al. (United Studios)sielWewe saeleeeen pees ene 1407 
Luxuray,Inc., et ali._-=-22-.. Lo se 1490 
Macfadden Book Co., Inc....--..---ss._ oe ee 1586 


TABLE OF STIPULATIONS XXI 


Name Page 
Macksoudslmporting Colss-2=.-- te A eu Wedel fae" 1448 
Dame lsonscement COs. eres oe eee eee eke ae ates a US 1505 
maexorm protec ler roducts-CO 2.8 cine ne pec ee ee cette te tenn ie? BI 1419 
Maltz, M. (Wonder-Tone Laboratories) _.______.._.__.-______________ 1571 
Mamaryebrouners sin Cieea=6 eaeaee oe eeee ee eee Se 1446 
Manteldshandkerchieh Co. 6. in-ear Om POW 1460 
Manbattangsoa pCO. NCs ese count eee eee nk se ie) ee 1574 
Manclentroducts:Co-.Juliette- =. — oo eee ee ree eee eee ED ee 1489 
Mariiimer Milling. Cory In@s ik cone tee eee 1580 
Plate wlliarrya( Onpelenry=onirti Co. Seen ee ce ot Se 1560 
WarnaeVaid=Manutacturing.Cos--- == 21sec eee cee ee ee ne 1467 
Martin,.J. Kendley (Standard Milling Co.)............._28!_2U0 se, 1585 
MCLEE Ce SLUCIOS = eee ee eo oe ee ee eee nee ft ee 1439 
Marvane LaAboravory, NC... = -<= = (ee Viaeon s otiea | eT ast Ate 1607 
Miaiiers Contd. Henrys cee eee ee eee ee cameo eee ae Se 1480 
Visine pC 0) nem Se oe ere AD OS PS MUN 3 1589 
IESE GLO alt. CO mie kee Bee re ee Cee ee ete, aE 1536 
MioATcEter Eilel COs," Leos aon etc e eee ee Jee Se 1566 
Rico linme Laboratories: =. eet ae eee ee ee ee el SI 1610 
McSherry, Jr., J. J., et al. (The Sta-Wel Belt Co.)__._-_-. 22222222 e- 1549 
Medical Tea Co. of California, Inc., et al___________ Wa FSG: 2A. BIDET 1611 
Meseumoamuel etal. Chocblingh ur ShOp)i.2=. 25-2 eee 1441 
MeralicgManutacinings CoO ebeal een pee Sere eee 2 1468 
DEA 5 19.0) Eg Oa er Ee ee BU 1415 
Michaels Walliam (The: Paty Publishing’ Col sase Se4)_J219_8. 32 sue 1560 
ulead ra raat Cro irre RSP Dee es ee ee ee ee ee aes... 6 ae 1420 
Pein O=1t Cam ale sa Omer ee oe ee ee ese A a Se 1454 
Mara clesDiry ms naAver Corp. Chal. 2-2 Soe Pee, Be ee et 1475 
Selb Thoeyevope mnavie Cray Bev eae ee ee ae ee eee eee 8 oa 1533 
Mion ket wd saCA CM CeATr ASSOCIATION) neato er SD Ee 1398 
MBOIE GA =CATLOOTNOC NO Ole ee eee ee eee SS 1396 
Moore, Eleanor (Academy of Hawaiian Music)_------------------=_--- 1600 
MMGTCORE Y= PLOGUCES CO mL NG see paia eee ot eae 1606 
Mapa aay TERA letivin’ C/cy aie a eyes aS a ee et Be an tk Se) 1440 
led leomslaven ral Olay SC fare gegen JU Se SS ee ee eet 1435 
“Bi OTmE Ooh oye a WAY 20a C00) bye a ee ee ere eee Be Oar ie ee 1424 
WTAE WORD OUALOTICS elt Gite ae ek ere Ee, Ee SS 1608 
Muenchow, Edward (Moon Gag-Cartoon School)__---_---_------------- 1396 
RIS CRS ee aie a hee ae re nen Mee BE A DES 1572 
Wi sLiCElaboratories Il Cae ae an eee ee ee mec a = ae ee 1594 
INMeEZ wathon, da (COln AN Clee ca SS Oe mes et SEES MCRL E ok Base 1460 
IN@hMp nO LOPTANIIT CHO Ore eee ere se ee ee. SO SL See 1438 
Ne Sea TPS Pt Oho dM nem Se SS ee as ere ey 5 eee a 1591 
Nereinvilloul Oller ill aise eee se etree 2 rea ee SE EE ee 1513 
INationaleAcademic.@apieaGown.CO2.o. 5... - Sa Seen ot Slee Ss 1473 
National Apartment House & Hotel Schools, ete_.__-_-___------------- 1430 
Naonala@reditpmiatingshULealnetClese so eeeee- o-oo Seer oe eS 1409 
INStionalsschoolkOf.CarlooOning . lunes ee. == ee ees tel eens SISter 1401 
Neationalasocial Club wl heseeetas et eo ae eee A Ms es 2 1605 
Naturaleboodselistitltessee sen eae eae a oese a= Soest SRE. et 1656 
Nesiman «501 4Quality.ink.& Carbon Co.)..2--._..-.4-i9ebi2 ert. .o- 1431 
Nestlesne Mir ©. Onc meee ses at ees Sete rere Ie oe eee tse * 1606 


Mews liglands Products, lUG tere ane cew enema ee 22eOLE SL 1598 


XXII FEDERAL 'TRADE COMMISSION DECISIONS 


Name Page 
New York Handkerchief Manufacturing Co____----------------------- 1495 
IN@ Gs Slater: Corph2ee se fen a oo ae ee ee eee 1425 
Noble Refining Coz... 242.-.-- 2-2. n25--5525---eo ee eee 1523 — 
INowStiteh) Migs Coz 22 eae. 8 ee = eee eee Se a 1555 
Nusbnamel: COnDs see. eee ee oe eee 1501 
Nusluite: Cleaners Manufacturing: Con sme = ee ae ee ee 1400 
WNitrm= O= Oth ©. mo, u ki l1e rere ae ee ee 1609 
Oyobineyny OG, IbAphys Ie oe oe eee epee ee ee eooe a seme SaoncSe scare 1452 
OdosRo=sNoiGor, lncs eel he Sees ae ae ee! 1570 
OmHenry Shirt Cones a oe ee 1560 
Ohio Truss: CojiThes 22526 22554 soak eerie = os oS SS eee eee 1436 
Old Dutch: Mills Ine... 22-2 = 3a ead Se ee ee 1542 
OnealuChemiesli@oi.).. Wes. - 2225. 5-5 ee ee oe ee eee ee eee 1485 
Ontra Co:, Inc:, B. (Reggie’s Hosiery Mills) 2222522225553 = ss Seen eae 1523 
O#Rs Chemical: Co*.e is be See oe Se ee ee 1526 
Orland Walhame (Hot Drops. Co: aes ee es. =! ee ee 1588 
Oskamp)Nolting: Cos... 22> 252.220 os= 5 ee eee eee 1456 
Ouellette, Norris (Power Battery Co.) =. ose see 1532 
Owen-Fields* Inc¢.,. et:alj2222 5 ee ee ee ee ee 1466 
Packer's. TarSoap, Inc-22_ -={53-8 Sth See eae a Bs ee ee 1570 
Page, Melvin E. (Dental Research Co.) o_ =. _224_ ieee es) ee 3 eee 1461 
Paidar-Co., Hmil:J... 22252 6. 23 See eee Se eee Se ee eee 1494 
Palais: Royal [hes 22s. 22 22-2 soee= Senos ae oe se ree 1559 
Parry Peter;setjal 52 se a aon Re Se oe eee ee ne 1468 
Pstterson, LB etal (Ace Hquipment) Cosas a 5 eee ene eee 1576 
Paty: Co. Lhe: 2:2 252: one a ee 1439 
Paty Publishing Co.,\ Che. 26 2s ae sae oe a ee ree 1560 
Berry-Hield| Lire & Rubber Coretiali =: 2) a= ae ae ee 1497 
Pevener, Leos 25 ee So oe ee ee ee 1512 
Rhysical Culture:Studio= 22.22 S207 5 5 epee ee ee re pep 1550 
Pierce, :Ine.,:Robertid 26 22 o52esn526e6 oe Benes eee ee eee 1410 
Pioneer: Publications; incs2 22-25 Sess ee ee ee eee 1595 
Plast-O-Dent Co. - Secdsa Seeds peek so en ae oe 1568 
Plymouth. Hosiery;\ete+.2.2. 3-5-2 eee 1875 
Power. Battery Co= 5-222 2 ieon Sas Se ee ee ee 1532 
Precision Instrument Co.,ete..--- 3-505 1434 
Premier: Laboratories, Ineo .22-2..5-6 <a see ee 1472 
Presto. Cos 284. 225-2c oan 3 Sh eee ee EE ee 1485 
Princeton Knitting Mills). 2. 2 soe. eee ee 1474 
Printwell.Co,,. The.223.0 sco eso eee a et eee 1442 
Pritchard & Thompson Advertising Agency, Inc________________________ 1559 
Professional Laboratories; [nes 2_ loc 5c eter 1468 
Purcell & Col, InGce so cee 1481 
Paro Co. ;:Ine., The to 28 5 a ecg 1547 
Quaker State Oil Refining Corp__....0..<.08-qge4)_ 6 ee0e ete bee dee 1588 
Quality Chemical Cou. 23. 22 ei esa ig ee Ae 1580 
Quality Ink & Carbon \@o. 2.2.22) 2 ee ee oe ee 1431 
Raye Burns.School.of Cartooning... 0.22 Sa0e Seeeee ee a ee 1540 
Rayon. Corp- of America,/et also... see eee en eet 1527 
Reach Co;,.Chag. Dallasco- 22 =, eee eevee ebeetb 1597 
Reed Co., The: William A__..-...-1..ocl Gewese ne ee ee ee 1558 
Reeder, Arthur J., et al.. (Min-Ro-Lac Sales Co,)__-.___. 4). 4. basd ea. 1454 


Reggie’s Hosiery Mills 205-6. , e Oo Sree bed Basten! 1523 


TABLE OF STIPULATIONS XXIII 


Name Page 
Reich, Herman J., et al. (Magic Iron Cement Co.) ___-..---__-_________ 1505 
ere MleCuniC@ Vii es COs ssaee ee en. ae eee preg nee. FE 1583 
Render, A. W., et al. (Magic Iron Cement Co.).._____..--.2_--2--2__- 1505 
Hibbonsseamiubindings: CoO.-ctO. 2.26 = eee a Pe ee si l4 
ichanrds #MleCtrO-NenCOlO Oks ne ce ee oe ee oe 1852 
Iris Teaniiqnays INES bos a ee ne rere 9 1490 
PBMC EAOATRETAMSNOD 6 oc se ee Se Py at ee 1537 
ENOCH we LICE CO rt LCM Be seas Fee en Ons le el ee co vee ge 1410 
iiochester sD Ubon COM sos Mee sk Re Nee 9 1414 
EaereDlin ge Ur SNOD Sees eae seh ee ee a a Lee Pe 1441 
ake tree CLumView WV AIAN S) eee ee ee ee oe Se 1572 
Rosen, M. Joseph (Manfield Handerkerchief Co.)__.___________________ 1460 
RoaLhenberp Go oChlossi Cigar. COM Pee eee on re 1503 
Rachepalczmane: Col, Ince ees see cee | BEA) Sy yn ee 1519 
Rovalsitanutacturing Com. «mre Wy leemer eset en ee 1472 
Ob DOneErOCd ucts, OMS Cee at aoe eo ce ae 1414 
iwainswouis (Princeton, Knitting: Mills):=2- 2-022 ee ee ee 1474 
haciveremlcanoriG: et aliesesmie Les 628 ee eh 1509 
RIAA HE ESO DCTS AN 1 COE eee Oe ere en ee ee ae Oe 1495 
Sa Pity (Ges, Uhivees Ae. eS ee ee ee oe eee eee. eet 1457 
ara pDsoOne Vl Cdicineh COM Eee ae oo ee a ee ee Se oe 1568 
panmtelswiioneleiis (Solvosol: Co.) eee sae aps. a eee 1534 
HanioAlioto & Sons; ete2- 22. Loose. 2 Se ee SRO ee ea, ee 1446 
Sehblien, Benjamin, etal. (Metropolis Co.)_~._---_=-2-4---22-2.--2--- 1415 
Schlossman, David R. (Clark’s Cancellation Shoes) _-_________-___----- 1423 
Schultz, Ralph D., et al. (Min-Ro-Lac Sales Co.)__--___-_-_-___------- 1454 
BebulezmuTgicallnstrument,Co. 2. oN ee 1484 
Bobweizerelccm=s: wuewm ns. Se ie ee ee Se A FE 1582 
Bomwers@hanles se. fies See ss Pee oS 8 ee 1539 
SehiwiviTeelvOoberteda (ochwelzer. | ee) 92.2222 2-567 1582 
PIG Ce ERA ELUIDe MTOM C= te ee a ee ee ee 1569 
Seip leapt y Ole Ie te SS Se ES ee ee en eee, ae See 1444 
Si, OE SEU Cis ee Sn ee ene, Seen eee 1599 
SATS, TOE es Ae Clo. Te ea Se ee ee eee 1426, 1475 
Seton aredst vet al. (Gralett, Co.) 2 = ew te ee ee beeen 1480 
S. BM ron Or Ii ee eS a ee ee ee 1420 
Somijomgy Uoveth (Op tase Le Se ee ee a eee 1591 
SHORTT 1B Da lc ae eg ee es es ee 1564 
Seuuicer <lenslOmeINstiiUlel = seems. = ae one oo eae ae eee nee oe 1432 
Saye Ome OSicL veils = LNCs= ta eee ae ee ee 1476 
SL Tiheiivet- Cibo ak oe ee ee ee ee eee. See ve 1455 
SHoeikarin Ate (Grey. Unites Tis ee N= Aas es Me ee eee eee ee 1477 
Siel One acks OO. tel Alseeance =. 220s ne ene ea eee ee oe 1443 
Shepard, Dorothy, et al. (The Sta-Wel Belt Co.)___-_------------------ 1849 
SemL ETAT CCE SON aren ree ee ee ee ee eee 1434 
Silberman wiconnrccaW allenstein, INC] === eee oe oes e ses ee 1422 
Singerman, Bernard (Raye Burns School of Cartooning)_.-------------- 1540 
Sivertson, Sigvart (The Morco By-Products Co.)_--------------------- 1606 
Scullermoamn(lakleyalupgare CO))=aa 6. sana ae eee ee eee ee 1449 
SivP Se OLY aks INE MCR et Sn Se ee eee 1425 
SmiieAndrews Meyeual (United. StUdi0s)==-2225-5==2=-=—5----- a2 oS. 1407 
St INL, Ibevar @s Slim. 24 =e saa a a ee aa 1478 

1534 


XXIV FEDERAL 'TRADE COMMISSION DECISIONS 


Name Page 
Southern Greeting Card Co___-_-.252255_-------=--2---+--=2--------- 1538 
SouthwestermeDistillede@Products, (nC ss a= = ee a ee 1425 
Specialty Optical Co., ete...__--------------------------+----------=- 1421° 
Sperryatlour! COs. =.24 +2 eso =>-s 5-28 Senne ee eee oe 1566 
Spiegel, -Inc-2 22. .--.-52-222--2e- eee et See 2 1539 
SEattOrclaes lis tiim oa © 0 eee ete ea ar 1487 
StandardeAutonsea ty ©o vier © Omea= meme ea tes eee ee ee 1408 
StandardeMillinss@O==== ===" === 2 == === =e = eee ne See ee 1585 
Standardelvefininga@ ors ln Cece trol me ere 1509 
Sia GEIB (Clon. OU es aia OSS orma= Sereno do She rSRESenSae 1549 
Sterne bro thers =a ee eee ae 1535 
Stonestreet, A. C.,,e¢ al. (Sampson Medicitre’ Co.) == Y= == aes ee 1563 
Sutccessi@lubyelhe; eteat= == 22 saa = = ae aes ae ee oe 1560 
Sunflower Matchery,1etCsa. asses ee ee ee eee eee 1552 
Sunshiney@lub; Lhe; etc: 2s2-2e22S-- so. = eee ee see eee eee 1650 
Superiorabce cei sie we ye ees aye ere re ee ae ee 1561 
Superior OpticaliCo:, ete= 22-22 2=s2ees see = eeeer Se ae ee een 1421 
Superior SalesiGow etese sase eee ee eee eee oe arene 1470 
Sutton? &#Husney. 22 sa 222e oes he eee ee ee ne ee ee een eee 1486 
Dalamines Corp ses see oe See oe oe eae er Oe eee 1397 
Mate. Cont HicH- ee Sires =e Sass Sey ea ee eee ae eee ee 1436 
MavellaxSales:Co.wretch2 22s: he See ee ee ee ee ee ee 1434 
MedeBrooks:Clothine*@o ln cess = =a casas a eee eee ne ee 1522 
MeichlautHarnys(LextilemLaboratories) eee ae ae a ee 1520 
Textile-Eaboratories ss: 2a" see poe Se ee ey ae eee ee 1520 
TheosAskKochs Coz 5252s h! Sa Ua, SU, ee ara a Span ee Ree nena 1406 
Thomas Hosierys Manutacturine( Cons] === ss = a ees eee nee 1404 
Phiompsony tHarryehweh ale e(wWildeD rugs Cos) ee eee 1569 
Thompson, Henry, et al. (Volume Sales Promotion Co.)_______________- 1525 
Rhorpy de Olivera(RubbersProducts) Cos) see =a ee 1414 
Three: Rivers*FurtTannerys: 222225225022 5228 soe ee 1402 
Albritt; Buy erssofe Americas 2.2.92 222 eo eee es oe ee 1400 
Tischhausery-Inci-Casccase lh se sot ose eee 1457 
Tomback, Harry (Tomil Research Laboratories)_-_-__.________________ 1558 
Homil Research. diaboratories: = 2222 22a 2 seen man ae Se eae tees eee een te 1558 
TYomlinson:Cor3We PS s= 3252552520 oo era nee ee eee 1465 
Traders oynditates 2 *255 255" 322s es Peek Se a ee ee 1514 
Trails Mind: Poultry: Warm 2 >s2s2s222ee 252 52 52 28 == ee 1396 
womb ly.C Speen = eee o. Site rt has ee ee eee 1578 
Ulric. Ca Jones Advertising Agetey.: 2=s res aes sees se ee eee 1696 
United Hactories Hines 225 e eS ae oa Sn ee ee 1505 
United Hosiery Mills__________ oe Se oe Sea Sa oe ae 1410 
United PublishineiCo. etcase aaa ses Sas = a= een ee eee 1471 
Uiet-Name-Plate:Co.; eterc 222 oe a ee eee 1442 
United Studios {26 Sates sso a oar rat ea eee a ee eee 1407 
Vadseo ‘Sales:Corp2s 2 ss 52a 505522 = 8457S see ee a ee 1565 
Vande Mark Advertising;"Inc., et alo 0-2 oe eee 1507 
Van Praag, Murray, et al. (Goldberg & Van Praag)_____-______________ 1452 
Van Sant, Dugdale.&Co.sincesnes Sse shea ne tS eee eee 1599 
Variety Foods, Inc______ 3 TSS CS Se ee ee ee eee 1473 
Verard.Co.,;'Thes. - 2222-22222 ee eee 1456 
Ver Halen Publications. 22. 282 582 eae ee eae eee ee 1422 


TABLE OF STIPULATIONS XXV 


Name Page 
Wy WRG, TER yO WG Fee So i pa ek ae 1581, 1582 
Wolumetoalesstromotion Congas s ese. see eee te ee 1525 
NVinlikem ave bes CleO-P ax) meet Sete ee ee eee A he es 1510 
HY cabal oneal: Oey (Cory aya Syn oe ele Se ee el ee Pe ee ee 1525 
Wiaterburvelack,Cosminceet aleest fe eee eae boy 0). Pe Ves 1443 
Miaterntawne Mattress Go: ¢o8 Se ee eek? Ee Shi Wo Ar Sree ei ey ea 1436 
Wictli@ormine CATING. S peee= acest! eee pein ke Gee oe we 1612 
ivelhorton Manufacturing. Ince 2245.26 ee a ee ee 1493 
SEI MOOULOOr Det OLIN Ce sae nes eee ee Sete Se) a) ee eee Sm 8 1449 
SRC HECEIPIVUL Se LTC ee een een ee ee Oe Sc n Cet oe 1496 
RVeEPE OTM linsOni Gomes meee een ee ee ee ae ee oo oe 1465 
Wertmekaprys Manutacturine Go: In¢2 o-oo ae ee ee eee 1411 
Whinrey, Medora, et al. (The Kru-Gon Co.) et al__________-_______-=- 1558 
Wicenstowski, Charles, et al. (Charles Wicenstowski)_________________- 1414 
Nivoderms\VCanitacturing }C.Ose te sees cen een ee ee Dee es 1494 
VINTIMG| LDU Gr) = ellneey  upe San ee ota ore alent ed taping clea Plier pees em san 1569 
Wallens, Maurice (U.S: Name-Plate Co., etc): 2-2-2... 22 a ke 1442 
MalinmeACEecuL Ore Lice eee et eee Se yee ne te Ole ee 1558 
Satie say eee eee ee ee ee See ee eee 1572 
MMMsOneDros etait arlardware; CO... =- 0 220 - ae eee cece eee a 1610 
Winans, Pauline 8. (Kalamazoo Canvas Boat Co.)__________-___-_-_--- 1418 
Wise, Otto (Medical Tea Co. of California), et al.________.--_.-----_--- 1611 
Mole miackmegmala Ace mQuipmenti C0.) 2) 2. e222 = 2-2 ee ee ene 1576 
BR verincEELonUCls en C seme ae ners mene eee ee ema oa 1588 
UN pbs Were Ly) Sea 0 is a a eal ag Ee pe ann og eae 1601 
onder loner laboratories sare ee Se eee nee eee ee 1571 
aVoonlingn Chenicals Vy Orken ©. Ween. Sie nae see pos ee eee eee 1597 
RVOOUssManuitachuring Cty Utd =a. tase eo. oe eee se eee ee 1541 
‘Weewniods Unmea ym se( Ohne eee. ee ee ae ee ee eee ee 1548 
SOC ECC O tL LON ATC Seana ete eee Nel nee ans 1518 
Worlds Dispensary Medical Association------=--_. 8 1554 
Wamkoops Dorsey, H. (Key systems, etC,)------=----== = ---222-- =o 1409 
“sien de Cy, lO, Cipillieses a petal ace arr te ae nk ee eet ye 1532 
AS LTR Ace © OPA mre eet ee oer ee eee Some 1504 
OMICEM EOC CORL@ OLD ete tee ne ee ee eee eae ea eas 1584 


TTC TRC OMe LTt Coen Ne ieee eee ae ee ee ee Bee eae 1460 


0 ae ameeescemt er: ate os euply 
a ys URE Ba 5 eo en, | + ards a 
od : ae - a eS a 

ee : i Be ai ee _ 
=Bio- Df. ea, 


ai. 


eae ss — ge Se ncirerteige, Oye aera $- . 
“REBT ne eS ao averest See 

ie « Beast hie cee dma Som ao ele Sees 
‘ RORS a= -~ aah etal 
SE Sis gn ee ? 
aaa a ; Jade (ut ate a wet “ag id 
<a | ry ae aa. 3 “tila moter & Saws it) Ady 15. = 
~ AS oe satel, “ete 


We \ 


=>... a Le | aa 


2 s — i he inl baalt %, 


ay i gta eat ny te) 
rm “ e -_s “ — Ta :3 ae ty mas 


\ 
wal ) ‘ = aay enere. mk J 
Vis 7 %: 7 
2 Sch eer e ae 


at lv - apres : peas wea 


ning ms sae rey 


TABLE OF CASES IN WHICH PETITIONS FOR REVIEW OF 
ORDERS OF THE COMMISSION HAVE BEEN FILED IN THE 
UNITED STATES CIRCUIT COURTS OF APPEALS FROM 
DECEMBER 1, 1939, TO MAY 31, 1940, INCLUSIVE 


Name Vol. Page 
PAC HVE SS COR DAY CRUN Cle Senn eee en en eee 29 10438 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on December 5, 1939. 
CLOMED ES, JEN CSE cI OME be Ait ee ie ee ee ec et eee ee Pere ad ans 29 1116 
Petition for review filed in Circuit Court of Appeals for the 
Third Circuit on December 8, 1939. 
PANY EEE Yan Alec Ck SRE BA eo ks The. et MEE, 29 1132 
Petition for review filed in Circuit Court of Appeals for the 
Fourth Circuit on December 12, 1939. Commission’s order 
affirmed, after modification, March 25, 1940. 
IM ORROIN SS AL Le CO sae Be eet 5 55 oy eo She A ee 29 1128 
Petition for review filed in Circuit Court of Appeals for the 
Seventh Circuit on December 14, 1939. Petition dismissed 
March 18, 1940. 
HORDE LORMCO” UL eA Lee] sees she ee 2 eae eee 30 49 
Petition for review filed in Circuit Court of Appeals for the 
Sixth Circuit on January 11, 1940. 
Gunn hA te MOTORS "CORP MET AL. 122.552 eee 30 34 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on January 15, 1940. Commission’s order af- 
firmed August 12, 1940. 114 F. (2d) 33. 
2B RUM GAS VGA T= C Ose TIN Ose ee ees Jo Boe ee 29 1403 
Petition for review filed in Circuit Court of Appeals for the 
Sixth Circuit on January 17, 1940. 
eA Hy Yan He OND) ONS MLINIG Jeane) a 322 <2 hee ee 30 156 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on February 15, 1940. Petition withdrawn 
September 13, 1940. 
CHUMUBISTD, TON MEA Meh ION RCe ot ab We ee ee ee 30 328 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on February 27, 1940. 
MENTHO-MULSION, INC. (formerly M. L. Clein & Co.), ET 
IN Gs 2 = Se ee ee ee ee ae ee ee 30 893 
Petition for review filed in Circuit Court of Appeals for the 
Fifth Circuit on March 19, 1940. 
TPEIOIMUANS) COMUNIDAD IBY CINOI WAS) cies oes. 2 seed eco ae ee ee 30 510 
Petition for review filed in Circuit Court of Appeals for the 
Tenth Circuit on April 3, 1940. Commission’s order affirmed 
and compliance directed December 14, 1940. 
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STANDARD CONTAINER MANUFACTURERS ASS’N, INC., 


ENA ne ee nT 
Petition for review filed in Circuit Court of Appeals for the 


Fifth Circuit on May 2, 1940. 
AMERICAN VENEER PACKAGE ASO’N, INC., ET AL_---.- 
Petition for review filed in Circuit Court of Appeals for the 


Second Circuit by The Stevenson Corp. and Stevenson, Jordon 
& Harrison on May 9, 1940. 


30 


30 
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577 


665 
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{Abbreviations: S. C.=U. 8. Supreme Court; C. C. A.=Circuit Court of Appeals; 8. C. of D. C.=Supreme 
Court of the District of Columbia (changed on June 25, 1936 to District Court of the U. 8. for the District 
of Columbia, and identified by abbreviation D. C. of D. C.); C. A. of (or for) D. C.=U.S. Court of Ap- 
peals for the District of Columbia (prior to June 7, 1934, Court of Appeals of the District of Columbia); 
D. C.=District Court. Hyphenated numbers refer to volume and page of the F. T. C. Reports, the 
number preceding the hyphen denoting the volume, the numbers following referring to the page] 


Advances PamnthCOnee. 2 sen eee (C. C. A.) ‘Memoranda,’ 20- 
739. 
Allcomar tumberGo. etalts se. 3 ee oe (C. C. A.) 16-657, 17-669; 


56 F. (2d) 774; 64 F. (2d) 618;291 U.S. _— (S. C.) 18-669. 
67; (54S. Ct. 315). 


Alle-Rhume Remedy Co., Ine. et al_________- (C. C. A.) 30-1613. 
Miuminum Co. of America. 2.2 2222.02/"~ (Cn CMA) 5-520) 7-615: 
284 Fed. 401; 299 Fed. 361. 
Amber=-lta.(Ward J. Miller)=_--...--2_.-22-- (C. C. A.) 21-1223. 
Are Mclean agsonetigio sass. =a)" Seo ere (C. C. A.) 22-1149, 26-1501. 
84 F. (2d) 910; 94 F. (2d) 802. 
American Army and Navy Stores, Inc_____-_- (C. A. for D. C.) 23-1392. 
AMVericamMiC@andyi@ Os ae ee see (C. C. A.) 27-1683. 
97 F. (2d) 1001. 
Eumerican@olere.es al 92 a= 4 ean en ess 5e* (C. C. A.) 30-1674. 
American Field Seed Co. et al_______-------- (C. C. A.) 30-1648. 
American Medicinal Products, Inc. et al_____- (D. C.) 30-1683. 
AUN ETI CATON AC OM oe ae (C. C. A.) 18-607. 
38 F. (2d) 547, 
American lobaccoCole=- =a en oo (DIC) po pos a (San. ef —Doo: 


283 Fed. 999; 264 U.S. 298; (44 S. Ct. (C) C.A.)) 9-653; - (8. C.) 
336); 9 F. (2d) 570; 274 U. S. 543 (47 11-668. 
S. Ct. 663). 
America’s Medicine, etc. (Harry 8. Benham)-_- (D. C. )29-1629. 
Antisepto Products Co., etc. (Edward L. Jen- (D. C.) 29-1637. 
kins et al.) 
Acdelles| ncestlelen sae sew ee 2 ee ee (C. C. A.) 28-1894. 
101 F. (2d) 718. 


1 Interlinear citations are to the reports of the National Reporter System and to the official United States 
Supreme Court Reports in those cases in which the proceeding, or proceedings, as the case may be, have 
been therereported. Such cases do not include the decisions of the Supreme Court of the District of Colum- 
bia, nor, in all cases, some of the other proceedings set forth in the above table, and described or reported in 
the Commission’s Decisions and the Commission publications entitled ‘Statutes and Decisions—1914— 
1929,” and “Statutes and Decisions—1930-1938,”’ which also include cases here involved, for their respective 
periods. 

Said publications also include Clayton Act cases bearing on those sections of said Act administered by 
the Commission during the aforesaid period, but in which Commission was not a party. “‘S. & D.” refers 
to earlier publication, reference to later being ‘1938 S. & D.”. For “Memorandum of Court Action on 
Miscellaneous Interlocutory Motions’? during the period covered by the second compilation, namely, 
1930-1938, see said compilation at page 485 et seq. 

2 For interlocutory order of lower court, see ‘‘Memoranda,”’ 28-1966=or 1938 S. & D. 487. 
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Arkansas Wholesale Grocers Ass’n-_---------- (C. C. A.) 11-646. 
18 F. (2d) 866. 
Ipaaneyive! COs; Uhh, Go MS 5 ae sec eeseceness (C. C. A.) 21-1202, 22-1155. 
78 F. (24) 707: 84 F. (2d) 973. 
ATMmOUnQu C085" 2 ee ee See ee (CHCA PAs) oMemaranday 20- 
745. 
Army and Navy Trading Co__-------------- (C. A. of D. C.) 24-1601. 
88 F. (2d) 776. 
‘Arnold Stones Coss sees eee eee ere (C. C. A.) 15-606. 


49 F. (2d) 1017. 
Aronberg, Earl (Positive Products Co., etc.)-. (D. C.) 29-1634. 


Arrow-Hart & Hegeman Electric Co_-_-__---- (C. C. A.) 17-658, 6838; (S. C.) 
63 F. (2d) 108; 65 F. (2d) 336; 291 U.S. 18-691. 
587 (54S. Ct. 532). 
‘Artloom!Corprsees es: aoc a ae eae see ee (C. C. A.) 18-680. 
69 F. (2d) 36. 


Artloom Corp. v. National Better Business (D. C.), footnote, 15-597. 
Bureau et al. 
48 F. (2d) 897. 


Atlantic & Pacific Tea Co., The Great____---- (C. C. A.) 29-1591. 
106 F. (2d) 667. 
Avery Salt; Cogse see oa. a eee ee (C. C. A.) 30-1667. 
Aviation. Instituteof U.S, AL, Incl_o2 2 =e (C. A. of D. C.) 21-1219. 
Aver eelarrreteeulbb arcs lin C:0 sss ene see (C. C. A.) 10-754. 
15 F. (2d) 274. 
IBalimeseP a ile See eee gee Soe ae ER ee (C. @. A.) 11S 717; 
23 F. (2d) 615. 
BaltimorenGraing © o.ne ti al esere ere (D. C.) 5-578; (S. C.) 8-632. 
284 Fed. 886; 267 U.S. 586 (45 S. Ct. 461). 
Baltimore Paint & Color Works, Ince_______-_- (C. C. A.) 14-675. 


41 F. (2d) 474. 
Barager-Webster Co 
95 F. (2d) 1000. 


Ss ee See ee ea (C. C. A.) 26-1495. 


Basieubroducts:Co= = =a =e ee (D. C.) 3-542. 
260 Fed. 472. 
Battle Creek Appliance Co., Ltd____-________ (C. C. A.) 21-1220. 
Bayuk Cigars nics =a eee ee (C. C. A.) 14-679 (footnote), 708; 


28-1958; 29-1574. 


Bear Mill Manufacturing Co., Inc___________ (C. C. A.) 27-1685. 


98 F. (2d) 67. 
Beech=Nuite bac kanes © 0.5 estes sree (C. C. A.) 2-556; (S. C.) 4-583. 
264 Fed. 885; 257 U.S. 441 (42 8. Ct. 150). x 
Belmont Lanorateree! 1b ce ete ear es er (C. C. A.) 28-1941. 
103 F. (2d) 538. 
Beses&: Sons): Inc:; John2e2 aus 24s a Sa a (C. C. A.) 7-612. 
299 Fed. 468. 
Benham, Harry S. (America’s Medicine, etc.). (D. C.) 29-1629. 
Benham, Leland F. (The Zelle Co.)___.______ (D. C.) 29-1631. 
Berkey & Gay Furniture Co., et al___-_______ (C. C. A.) 14-679. 


42 F. (2d) 427. 


3 Interlocutory order. See also S. & D. 721. 

4 For interlocutory order, see ‘‘Memoranda,”’ 28-1965= or 1938 S. & D. 485. 

5 For interlocutory matter, see ‘‘Memoranda,’’ 28-1968 or 1938 S. & D. 489. 

6 For interlocutory order, see ‘‘Memoranda,”’ 20-744 or S. & D. 720. 

’ For order of Circuit Court of Appeals on mandate, see ‘““Memoranda,”’ 20-741 or S. & D. 189. 
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Berryysced+@onetialt eesr) 882. Ot te ta site (C. C. A.) 30-1649. 
109 F. (2d) 1012. 
Bethlehem: Steel, Cows seer 13 28) tn te el (DE GC.)ai(SmG. rofeD? Ca foot- 
note, 3-543, 
PaddlesPurchasing Co. etral- 2... .__..-... (C. C. A.) 26-1511. 


96 F. (2d) 687. 
Block, Sol., et al. (Rittenhouse Candy Co.)__-_ (C. C. A.) 26-1497, 
Blumenthal, Sidney, et al. (Rittenhouse Candy (C. C. A.) 26-1497. 
Co.). 


BonitaiCo.,wuheget al’? io 2 ee (C. C. A.) 22-1149. 
84 F. (2d) 910. 
BOUryoIs,s ne: mey alae 7? A 0) eS 8 (C. C. A.) 27-1706. 
BrACheaa SONS ie ee, ee ee ee (GC C,. A.) 29-1577. 
BTAGICYy. 7 AMesnl +e y sh PY Aw oe (C C, A.) 12-739. 
31 F. (2d) 569. 
mreakstone;joamuels: 47 f~ 23-6) 8 (C. C. A.) ‘“Memoranda,”’ 20-745. 
Brecht Candy, Cows e-nes tigen wy (C. C. A.) 25-1701. 
92 F. (2d) 1002. 
BLOW cp liale yeep £20 Os eral ble te te (C. C. A.) 28-1894. 
101 F. (2d) 718. 
SBrowm Hencer& Wire-Co-223_ 222 _ 449 ee tLe (C. C. A.) 17-680. 
64 F. (2d) 934. 
Bunverbrovnerse ines 2 f <23 7 ee (C, C. A.) 28-1959; 30-1650. 
104 F. (2d) 996; 110 F. (2d) 412. 
ButierickiGonet alt: tse) Os. Saaetin st _- (S. C. of D. C.) footnote, 3-542, 
4 F. (2d) 910. (C. C. A.) 8-602. 
Butterick Publishing Co. et al____-_________- (C. C. A.) 23-1384. 


85 F. (2d) 522. 
B-X Laboratories and Purity Products Co. (D. C.) 29-1643; 30-1727. 
(John Petrie), U.S. v. 


maldwellwinesel reed. eee ee oe oe (C. C. A.) 80-1670. 
111 F. (2d) 889. 
California Lumbermen’s Council et al________ (C. C. A.) 28-1954; 29-1568. 
103 F. (2d) 304; 104 F. (2d) 855. . 
@alttormia Ricesindustry. 123. 285-8 we (C., C. A.) 28-1912. 
102 F. (2d) 716. 
GanhelaeOil Com Mie ew ete te (C. C, A.) 4-542. 
274 Fed. 571. 
Crrimteraae (OR fe hs ts (me pl Sea Se 5 a ee ee (C. C. A.) footnote 11-677. 
19 F. (2d) 823. 
Canterbury Candy Makers, Inc_-__---------- (C. C. A.) 28-1894. 
101 F. (2d) 718. 
WaponewWater|Coretial 4 Jo_9) 292 _ 25 eas 22 (C. C. A.) 29-1611. 
107 F. (2d) 516. 
Cardinal Co., The (Charles L. Klapp) -------- (D. C.) 29-1639. 
Carey Mig-Co philips etrale s9s9 esate st 28 (C. C. A.) 12-726. 
29 F. (2d) 49. 
(Cosehiie by Mh shies) 8 al Sos Se eee (C. C. A.) 18-612. 
38 F. (2d) 790. 
WenturyaMetaleraft, Corp2__-=--22-4------—- (C. C. A.) 30-1676. 


112 F. (2d) 443. 


8 Interlocutory order. See S. & D. 722. 
9 For interlocutory order, see “‘Memoranda,”’ 20-748 or S. & D. 716. 
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Chamber of Commerce of Minneapolis et al.!0.. (C. C. A.) 4-604, 10-687. 
280 Fed. 45; 13 F. (2d) 673. 


Chapman Health Products Co., The, et al... (D. C.) 30-1687. 
CharlessNe= Miller Cosas Set ae a nee (C. C. A.) 27-1678. 
97 F. (2d) 563. 
Chase & Sanborn (Moir, foo: etrals) pee (C. C. A.) 10-674. 
12). (2d)322: 
Chase Cand ya@ ones ste nae ee ee (C. C. A.) 26-1499. 
97 F. (2d) 1002. 
ChicagovPortrait Comes seas) oe aes =e ene (C. C. A.) 8-597. 
4 F. (2d) 759. 
@hicago) Sillk-Cotes= sae ee ee a eee eee (C. C. A.) 25-1692. 
90 F. (2d) 689. 
Civil Service Training Bureau, Inc_.--------- (C. C. A.) 21-1197. 
79 F. (2d) 118. 
Claireshurnace: Comet alizses aes ae eee (S. C. of D. C.), footnotes, 3-543, 
285 Fed. 936; 274 U.S. 160 (4758. Ct. 553). 4-539; (C. A. of D. C.) 5-584; 
(S. C.) 11-655. 
Consolidated Book Publishers, Inc.¥_______-- (C. C. A.) 15-637. 


53 F. (2d) 942. 
Cordes, J. V., et al. (Martha Beasley Asso- (D. C.) 29-1621. 
ciates). 
Cosneri@andy: Come 520 oo se ee eee (C. C. A.) 25-1708. 
92 F. (2d) 1002. 
Counter Freezer Manufacturers, National (S. C. of D. C.) 22-1137. 
Association of, et al. 


COS tS eae eee Sec ny ee ee (C. C. A.), “Memoranda,” 20- 
739. 
Crancer, sb An, chialt=- 355 5b 2 te) Stee (C. C. A.), footnote, 20-722. 
CreameoiawiheateCovseene ser 2 = eee ee (C. C. A.) 10-724. 
14 F. (2d) 40. 
CubberleyUaSvex rela. 222 ee eee (S. C. of D. C.), footnote, 18-663. 
Curtisspublishines@ ons=s2 a=) oa. = ee (C. C. A.) 38-579; (S. C.) 5-599. 
270 Fed. 881; 260 U.S. 568. 
Deran Confectionery Co., U. S. v__-.-------- (D. C.) 30-1729. 
DietzeGums Cone tral sa eee eee (C. C. A.) 29-1557. 
104 F. (2d) 999. 
Dodson yin G etc ea eee ee (C. C. A.) 20-737. ‘ 
Dollari@omeRhew Obert a eee (C. C. A.), footnote, 16-684; — 
“Memoranda,”’ 20-739. 
Douglas Fir Exploitation & Export Co______- (S. C. of D. C.), footnote, 3-539; 
““Memoranda,”’ 20-741. * 
Douglass Candy Co., ete. (Ira W. Minter et (C. C. A.) 28-1885. hd 
al.}. = 
102 F. (2d) 69. 4 


Dubinoff, Louis (Famous Pure Silk Hosiery (C. C. A.) 27-1673.” 
Co.). 
Eastman Kodak Cor etialo-= -2.- 2-22-2522 e- (C. C. A.) 9-642; (S. C.) 11-669. 
7 F. (2d) 994; 274 U.S. 619 (47S. Ct. 688). 


10 For interlocutory order, see ‘‘Memoranda,’’ 20-744 or S. & D. 719. 

" For interlocutory order, see ‘‘Memoranda,’”’ 20-744 or S. & D. 718. 

12 For final decree of Supreme Court of the District of Columbia, see footnote, 3-542 et seq., S. & D. 190. 
18 For interlocutory order, see ‘‘Memoranda,’’ 28-1966 or 1938 S. & D. 485. 

14 For interlocutory order, see “‘Memoranda,”’ 20-744, or S. & D. 720. 


TABLE OF ‘COURT CASES IN VOLUMES 1-3 
Edison-Bell Co., Inc. et al___.___._________- (D. 
Educators Association, Inc., et al___________ (C. 

108 F. (2d) 470; 110 F. (2d) 72. 
HidwanwGi vari COual nGwas aa Senn eames eee (C. 
Hepes TACOLGc DONS aes ee Se (C. 


Electric Bond & Share Co. (Smith, A. E., et al.)_ (D. 
34 F. (2d) 323; 1 F. Supp. 247. 


Electrolysis Associates, Inc., et al ___________ (D. 

HMlectros hhermali@ous 5 2o8 eo C. 
91 F. (2d) 477. 

HimerCandysCow Ue Seven meee ne ee eens (D. 

HileNMOcoLG@igami Com se Se-wR ee es (C. 
107 F. (2d) 429. 

Englander Spring Bed Co., Inc_____________- (D. 

PV ansuhursGOwen alee so ee oe (Cc: 
88 F. (2d) 1008. 

Ramyfoou broducts COs= = 22.5252 2-- 52-2255 (C. 


80 F. (2d) 684; 94 F. (2d) 844. 
F. A. Martoccio Co. (Hollywood Candy Co.)___ (C. 
87 F. (2d) 561. 
Famous Pure Silk Hosiery Co. (Louis Du- (C. 
binoff) . 


bonetiosles| Cor inc: .et.ala=. 9) 25a (C. 
100 F. (2d) 358. 

Miterchman GnuConednesiN-. ste 8s ee (C. 
37 F. (2d) 59. 

Bhynnedceiimmrich, Coes fees lees foe (C, 
52 F. (2d) 836. 

HoxahiimeCorporations= 2-222. 5252 2-555.5 (C. 
296 Fed. 353. 

rut, Growers, xpress; Ine- 2222 or a2 2 =. = (C. 
274 Fed. 205; 261 U.S. 629 (428. Ct. 518). 

Garment Mfrs. Assn., Inc., et.al_------_-_-= (S. 

rere e Wier etc Om Se ee eee (C. 
90 F. (2d) 1007. 

Glade: CandyaC oee a Sn. eee a en (C. 
106 F. (2d) 962. 

ChOOG = Ta Cle Os ee ee ee eee a ea a (C. 
45 F. (2d) 70. 

Goodyear Tire & Rubber Co____------------ (C. 


0, INCLUSIVE XXXITI 


C.), ““Memoranda,”’ 28-1969. 
C. A.) 30-1614; 30-1658. 


C. A.) 20-740. 
C. A.) 29-1577. 
C.) 13-563, 17-637. 


C.) 30-1720. 
C. A.) 25-1695. 


C.) 30-1729. 
C. A.) 29-1616. 


C.), ‘‘Memoranda,”’ 28-1969. 
C. A.) 24-1600. 


C. A.) 21-1224, 26-1507. 

C. A.) 24-1608. 

C. A.) 27-1673. 

C. A.) 27-1702; 28-1955. 

C. A.) 13-602. 

C. A.) 15-625. 

C. A.) 7-589. 

C. A.) 3-628; footnote, 6-559. 


C. of D. C.); footnote, 18-663. 
C. A.) 24-1625. 


C. A.) 29-1584. 
C, A.) 14-695. 


C. A.) 25-1707, (8. C.) 26- 


92 F. (2d) 677; 304 U. S. 257 (58 S. Ct. 1521, (CFC: A) 28-1899. 


863); 101 F. (2d) 620. 


GrandsRapidssvarnish ©o,10lee ss 22 2- = 2 se-—— (C. C. A.) 13-580. 
41 F. (2d) 996. 
rat zctinle seem a es en eee (C. C. A.) 1-571, 2-545; (S. C.) 
258 Fed. 314; 253 U.S. 421 (408. Ct. 572). 2-564. 
Great Atlantic & Pacific Tea Co., The__------- (C. C. A.) 29-1591. 
106 F. (2d) 667. 
Guarantee Veterinary Co. et al___------------ (C. C. A.) 5-567. 
285 Fed. 853. 
Gulf Refining Co. et al. (Sinclair Refining Co. (C.C. A.) 4-552; (S. C.) 6-587. 


et al.) 
276 Fed. 686; 261 U.S. 463 (438. Ct. 450). 


15 For interlocutory matter, see “Memoranda,” 28-1954 or 1938 S.& D. 485. 


16 For interlocutory order, see ‘‘Memoranda,” 20-746, or S, & D. 724. 
260605™—41—-vol. 30-3 


XXXIV FEDERAL TRADE COMMISSION DECISIONS 


Elall a vaimessl} st) sea eee eee (C. C, A.) 20-740. 
67 F. (2d) 993. 
Hamilton-Brown Shoe Co., U.S. v_------------ (D. C.); footnote, 26-1495. 
Hammond el umber © ome ieee ere (C. C. A.); footnote, 16-684; 
“Memoranda,’’ 20-739. 
Hammondsonyden&C ou eee ss = == ae a= (D. C.) 5-578; (S. C.) 8-632. 
284 Fed. 886; 267 U.S. 586 (4558. Ct. 461). 
Harriet Hubbardyaier,plinC eye ssa oe ere (C. C. A.) 10-754. 
15 F. (2d) 274. 
Hartman Wholesale Drug Co., Inc., et al_ ----- (D. C.) 27-1693. 
Hay mesics. Cor, Lineage Us ulm epee tere eee (C. C. A.) 29-1578. 
105 F. (2d) 988. 
Helen Ard elle win Caa = = sere aye een eee (C. C. A.) 28-1894, 
101 F. (2d) 718. 
lege aloamhite tes Se oe oe eee eee (C. C. A.) 8-628. 
4 F. (2d) 632. 
Heusmerccy 5 Om pall Neer eae eee ser (C. C. A.) 29-1580. 
106 F. (2d) 596. 
Euill SB 1068 52 nee = egal eee (C. C. A.) 10-653. 
9 F. (2d) 481. 
Hireseburner Glass! Come sees =e ae (C. C. A.) 21-1207. 
81 F. (2d) 362. 
Hoboken White Lead & Color Works, Inc___- (C. C. A.) 14-711, 18-663. 
67 Hen(2d)r5olk 
Hofman Hngineenin gs Cogs seas ne (C. C. A.) 21-1221. 
Hollowaryacc. Corwen eae tier eee es (C. C. A.) 22-1149. 


84 F. (2d) 910. 
Hollywood Candy Co. (F. A. Martoccio Co.)_. (C. C. A.) 24-1608. 
87 F. (2d) 561. 


Holst Publishing Co. et-al., U.S. v__.__--.-- (D. C.) 30-1728. 

Eig hesmalin cae Eiee Gop itt is glee (C. A. of D. C.) 17-660, 20-734 
G3ebea(2d)E362: 

Hurst, Sone LD iCers se 2 ee See ee (D. C.) 3-565. 
268 Fed. 874. 


Ice Cream Manufacturers, International Asso- (S. C. of D. C.) 22-1137. 
ciation of, et al. 
Illinois Lumber & Material Dealers Ass’n, Ine. (C. C. A.) 27-1682. 
97 F. (2d) 1005. 


imperiali@ ainda © ome (C. C. A.) 28-1894. 
101 F. (2d) 718. 

Indiana Quartered Oak Co... -=-_ 2... (C. C. A.) 12-721, 16-683. 
26 F. (2d) 340; 58 F. (2d) 182. 

Inecto; nes 8s— ees Cees ae eee eee Se (C. C. A.) 18-705, 20-722. 
70 F. (2d) 370. 

International Art Co. et als_._.-____.-_____- (C. C. A.) 30-1685. 


109 F. (2d) 398. 
International Association of Ice Cream Manu- (S. C. of D. C.) 22-1137. 
facturers, et al. 
Internationals hoe. or) aaa aaa eee COE Os FA) MIRSBws. (CRON 
29 F. (2d) 518; 280 U.S. 291 (508. Ct. 89). 13-598. 


\7 For interlocutory order, see ‘‘Memoranda,’’ 28-1968 or 1938 S. & D. 489. 
1s For certain prior interlocutory proceedings, see also “Memoranda,’’ 28-1967 or 1988 S. & D. 488. 
19 For interlocutory order, see ‘‘Memoranda,”’ 20-745 or 8S. & D. 722. 


TABLE OF ‘COURT CASES IN VOLUMES 1-3 0, INCLUSIVE XXXV 


TronizedeY east: Cove = 2p se ey. (C. C. A.) 20-737. 
Jenkins, Edward L., et al. (Antisepto Products (D. CG.) 29-1637. 
Co., etc.). 


Johnson Candy Co., Walter H______--______ (C. C. A.) 21-1195. 
78 F. (2d) 717. 
soness Core (0GS iy Cas as ee ee (D. C.) 5-578; (S. C.) 8-632. 
284 Fed. 886; 267 U.8.586 (45 S. Ct. 461). 
Nustineblaynest® Comings. saree oe tee (C. C. A.) 29-1578. 
105 F. (2d) 988. 
Muvemtleshoe Coss 2. ga5) ee (C. C. A.) 6-594. 
289 Fed. 57. 
Kerdcrswoales Co. et: als, U.S. 0... (D. C.) 30-1727. 


Kaplan, Blanche (Progressive Medical Co., (D. C.) 30-1690. 
etc.) 


Ka yeeAb Dotti ae one ee ee (C. C. A.) 13-575. 
35 F. (2d) 160. 
Kelle yard anes peewee ee TS eee (C. C. A.) 24-1617. 
87 F. (2d) 1004. 
Keppelidé: Bros ine. .Ry Be # yh... 2 re (C. C. A.) 17-651; (S. C.) 18-684. 
63 F. (2d) 81; 291 U.S. 304 (54S. Ct. 423). 
Kminney=Rome Coes. 2.4 Fs se (C. C. A.) 4-546. 
275 Fed. 665. 
Marke & Co Jaseis-, et al. 20 es (C. C. A.) 16-671. 
59 F. (2d) 179. 
Karsehmann, Hardwood. Coss.. ..5-=- =... (C. C. A.); footnote, 16-684; 
“Memoranda,’”’ 20-739. 
Klapp, Charles L. (The Cardinal Co.)_-_____- (D. C.) 29-1639. 
Klesner, Alfred (Shade Shop, etc.) (C. A. of D. C.) 9-650, (S. C.) 


6G He (2d) 701; 274.U. S. 145 (47 8. Ct. 557); 11-661; (C., A..-of D.-=C,) 
25 F. (2d) 524; 280 U.S. 19 (508. Ct.1). 12-717; (S. C.) 13-581. 


Klimate-Pruf Manufacturing Co., U. 8. v_____ (D. C.) 30-1730. 
ECO nigra COME I ROW o tae ee ee (C3, C2 AL) 11732 
23 F. (2d) 41. 
ncaa Mayers! @o.. lnes=- =. 222d 552. (C. C. A.) 27-1675. 
97 F. (2d) 365. 
Leader Novelty Candy Co., Inc___---------- (C. C. A. —25-1701. 
92 F. (2d)1002. 
ariel mig. ORs a es oy. ss -- (C.-C. A.) 11-635, 21-1228. 
16 F. (2d) 1019. 
We eu@ Orn GCOre es Hye © east ays ese so SS (C. C. A.) “Memoranda,” 20-722. 
ee, U.1S. on (Sherwimet al, caU. S.)------_-- (D. C.) (C. C. A.); footnote, 


290 Fed. 517; 297 Fed. 704 (affirmed 268 6-559. 
U. 8. 369; 45 8. Ct. 517). 
Leisenring, Edwin L., et al. (U. S. Drug & (D. C.) 30-1701. 
Sales Co., etc.). 


iLeiare ay Cos ls eae eae ee (C. C. A.) 4-595. 
277 Fed. 657. 

iLipamcel Dynbveey Pht 2 ee ee ee ee eee (D. C.) 28-1951. 

Bichthouseshuss © OfSme-e - => ps-5------ = (C. C. A.) 18-587. 


35 F. (2d) 163. 


20 For interlocutory order, see “‘Memoranda,” 20-745 or S. & D. 723. 
21 For interlocutory order, see ‘‘Memoranda,”’ 20-745 or S. & D. 721. 
22 For interlocutory order, see ‘‘ Memoranda,” 20-744 or S. & D. 721. 


XXXVI FEDERAL 'TRADE COMMISSION DECISIONS 


TOOSeaWalespS1sc uit © Omen ane = (C. C. A.) 7-608. 
299 Fed. 733. 
orillardsCo., b=. Meek ate ee oe eee (D. C.) 5-558, (S. C.) 7-599. 
283 Fed. 999; 264 U.S. 298 (448. Ct. 336). 
Macfadden Publications, Inc.**_.__---------- (C. A. of D. C.) 13-605. 
37 F. (2d) 822. 
Miaiselutradinos bos ti lin¢ ammeter (C. C. A.) 20-725, 21-1212, 
77 F. (2d) 246, 79 F. (2d) 127, 84 F. (2d) 23-1381. 
768. 
Maisonshiche arena eee eae ae eee ee (D. C.) footnote, 18-663. 


Maloney Oil & Mfg. Co. (Sinclair Refining Co. (C. C. A.) 4-552; (S. C.) 6-587. 
et al.). 
276 Fed. 686; 261 U.S. 463 (43 S. Ct. 450). 


Marchrofelime:@andies slic === === eae (C. C. A.) 29-1557. 
104 F. (2d) 999. 
IMG INGE (COs can coecosnceesemasses (C. C. A.) 15-613. 


50 F. (2d) 641. 
Martha Beasley Associates (J. V. Cordes et al.)_ (D. C.) 29-1621. 
Martoccio Co., F. A. (Hollywood Candy Co.)__ (C. C. A.) 24-1608. 
87 F. (2d) 561. 


Masland Duraleather Co., et al___.-_____-____ (C. C. A.) 138-567. 
34 F. (2d) 733. 
Matyersi Core lncer linac © aoe ae ee (C. C. A.) 27-1675. 
97 F. (2d) 365. 
MaynardiCoals©oetess eer oe eee (S..C. of D. C.) 3-555, 6-575; 
22 hea (2d) esis (C. A. of D. C.) 11-698. 
MENS Cute IRS IDSs COn 36 sen sooece aoe (D. C.) 30-1718. 
May’s Cut Rate Drug Co. of Charleston_-____ (D. C.) 30-1710. 
IMiciheaneda Ole Ae te ba) = ae = eee es (C. C. A.) 22-1149; 26-1501. 
84 F. (2d) 910; 94 F. (2d) 802. 
Meénnenv ©0125 Sarees ts ee eres 2 ee eee (C. C. A.) 6-579. 
288 Fed. 774. 
MyGvel \WWese INGUIN, Mite. see ee cee eee nee (C. C. A.) 25-1688. 
90 F. (2d) 723. 
Wu bilvere Oley, Clings Whe 4 3) eee totes soaee (C. C. A.) 27-1678. 
97 F. (2d) 563. 
Miller; Ward J. (Amber-Ita)=-2-22.---_____- (C. C. A.) 21-1228. 
Millers National Federation, et al.__________ (S. C. of D. C.) 10-739 (C. A. of 
23 F. (2d) 968; 47 F. (2d) 428. D. C.) 11-705 (S. C. of D. C.) 
14-675 (footnote); (C. A. of 
D. C.) 14-712. 
Millinery Creators’ Guild, Inc., et al_________ (C. C. A.) 30-1619. 
109 F. (2d) 175. 
Mills Novelty Co. et al., U. 8. ex rel_________ (S. C. of D. C.) 22-1137. 


Minneapolis, Chamber of Commerce, of, et al.28 (C. C. A.) 4-604, 10-687. 
280 Fed. 45; 13 F. (2d) 678. 


Minter) Brothers, cte_-2-.¢ =. 25 eee (C. C. A.) 28-1885. 
102 F. (2d) 69. 
Mishawaka Woolen Mfg. Co_______________- (C. C. A., 8. C.) 5-557. 


283 Fed. 1022; 260 U.S. 748 (48 S. Ct. 247). 


* For order of the Supreme Court of the District of Columbia, denying petition for writ of mandamus, etc., 
see “Memoranda,” 20-742 or S. & D. 704. 


** For order of the Supreme Court of the District of Columbia on mandate from Court of Appeals of the 
District of Columbia, see “Memoranda,” 20-742 or 8. & D., footnote, 650. 

4 For interlocutory order, see “Memoranda,” 20-743 or S. & D. 715. 

%6 For interlocutory order, see ‘‘Memoranda,”’ 20-744 or S. & D. 719. 


TABLE OF COURT CASES IN VOLUMES 1-3 0, INCLUSIVE XXXVII 


M.-J« Hollowayyé Co., et ali 3:........-..- (C. C. A.) 22-1149. 
84 F. (2d) 910. 

Moir, John, et al. (Chase & Sanborn) 27_______ (C. C. A.) 10-674. 
125h. (2d). 22: 

Morrissey & Co., Chas. T., ete______________ (C. C. A.) 14-716. 
47 F. (2d) 101. 

Morton: Salti Comsateet 2) ey Or (C. C. A.) 30-1666. 


National Association of Counter Freezer (S. C. of D. C.) 22-1137. 
Manufacturers et al. 


National Biscuith©o.8i 229. 9. feelers (C. C, A.) 7-603; (D. C.) 24-1618. 
299 Fed. 733; 18 F. Supp. 667. 

National Biscuit Co;,,U.S. v2. .-.-.---==--- (D. C.) 27-1697. 
25 F. Supp. 329. 

NationaleCandys© 0st ee ne ae (C. C. A.) 29-1557. 
104 F. (2d) 999. 

National Harness Mfrs. Assn_______________- (C. C. A.) 4-589, 3-570. 


261 Fed. 170; 268 Fed. 705. 
National Kream Co., Inc., and National (C. C. A.) 27-1681. 
Foods, Inc. 


National Optical Stores Co., et al___-________ (D. C.). “Memoranda” 28-1970. 
Nationa lioilveriCose Be 7) PP. (C. C. A.) 24-1627; 28-1957; 
88 F. (2d) 425. 30-1675. 
iNew Jersey Asbestos.\Co% hi. 2..-.2--+s- (C. C. A.) 2-553. 
264 Fed. 509. 
Non-Plate Engraving Co.?9_____-__._______-- (C. C. A.) 15-597. 


49 F. (2d) 766. 
Norden Ship Supply Co., Inc. et al (Winslow (C. C. A.) 4-578. 


et al.). 
277 Fed. 206. 
Nortuam, Warren Corpi2f's 29) 9 =. (C. C. A.) 16-687. 
59 F. (2d) 196. 
Nulomoline; Co. see es 5 Fee 2. Felipe 3 _ (C. C. A.), footnote, 3-542; 
254 Fed. 988. “Memoranda,’”’ 20-740. 
Oberlin, Robert C. (Research Products Co.)__ (D. C.) 29-1626. 
OhioveatheniCos) tase BE ore oe 2 ee (C. C. A.) 4-699. 
45 F. (2d) 39. 
Oliver: Brothersqine et ally 292-2 (C. C, A.) 28-1926. 
102 F. (2d) 763. 
Omega Manufacturing Co., Inc. et al___----- (D. C.) 30-1717. 
Oppenheim, Oberndorf & Co. (Sealpax Co.)#!_ (C. C. A.) 9-629. 
5 F, (2d) 574. 
Osternmoorid: Co:eine. 2 Staee © 2s Soe (C. C. A.) 11-642. 
16 F. (2d) 962. 
OstlenCan Gye COs= ees eae aa ae eee en (C. C. A.) 29-1584. 
106 F, (2d) 962. 
OznientmO eset ea sae ee te (C. C. A.) 22-1135. 
Pacific States Paper Trade Assn. et al___----- (C. C. A.) 8-608; (S. C.) 11-636; 


4 F, (2d) 457; 273 U.S. 52 (478, Ct. 255); (C. C. A.) 24-1631. 
88 F. (2d) 1009. 


17 For interlocutory order, see ““Memoranda,”’ 20-744 or 8. & D. 718. 
2 For interlocutory order, see ‘‘Memoranda,”’ 20-743 or 8. & D. 716. 
20 For interlocutory order, see “‘Memoranda,”’ 28-1965 or 1938 S. & D. 485. 
30 For interlocutory order, see ‘‘Memoranda,”’ 20-745 or S. & D. 724, 
31 For interlocutory order, see “Memoranda,” 20-743 or S. & D. 717. 
32 For interlocutory order, see ‘‘Memoranda,” 20-744 or 8. & D. 720. 


XXXVI FEDERAL 'TRADE COMMISSION DECISIONS 


Paramount Famous-Lasky Corp.*?----------- (C. C. A.) 16-660. 
57 F. (2d) 152. 
Pearsall) Butters Coma Bass2o) wee gee eee (C. C. A.) 6-605. 


292 Fed. 720. 
Petrie, John (B-X Laboratories and Purity (D. C.) 29-1643; 30-1727. 


Products Co.), U.S. v. 


Philipw@arey, Mics Covetal festa eee eee (C. C. A.) 12-726. 
29 F, (2d) 49. 
Pittsburgh Cut Rate Drug Co 22222222 ----= (D. C.) 30-1707. 
Positive Products Co., etc. (Earl Aronberg)_-- (D. C.) 29-1634. 
Rowesbumber: Come hos 1 == es eee meee (C. C. A.), footnote, 16-684; 
“Memoranda,” 20-739. 
Procter: d, Gamble: Covet) alas sssen = eee (C. C. A.) 10-661. 


11 F. (2d) 47% 
Progressive Medical Co., etc. (Blanche Kap- (D. C.) 30-1690. 
lan). 


Pure Silk Hosiery Mills, Inc___.__.---_-_-_-- (C. C, A.) 8-595. 
3 F. (2d) 105. 
QBRa Se Musici Con sees = ee eee ee (C. C. A.) 10-683. 
12 F. (2d) 730. 
Queen Anne'Candy Go} et'al-221_...._.___.- (C. C, A.) 22-1149, 
84 F. (2d) 910. 
Raladam Cottage: Gre Si ee ce (C. C. A.) 14-688; (S. C.) 15-598. 


42 F. (2d) 430; 51 F. (2d) 587; 283 U. S. 643 
(51-S. Ct. 587). 


Ravamnondeycost—C lar ka © omen ee (C. C. A.) 4-625; (S. C.) 7-594. 
280 Fed. 529; 263 U.S. 565 (44S. Ct. 162). 

RealsProducts: Corp) et: alas 2) =e (C. C. A.) 25-1685. 
90 F. (2d) 617. 

Republic ron) Gesteels Con seae eee eae (D.. C.). GC. cofs DF C)F=foot- 


note, 3-543. 
Research Products Co. (Robert C. Oberlin)... (D. C.) 29-1626. 


Ritholz#BenjamineD etialee =] 2 eee (C. C. A.) 222281459 (DAC. of 
105 F. (2d) 937. D. C.) 27-1696; (C. A. of 
D. C.) 29-1569. 
Rittenhouse Candy Co. (Sol Block et al.)_____ (C. C. A.) 26-1497. 
Rogers: @andyeC ones teat wet ee eee (C. C. A.) 28-1894. 


101 F. (2d) 718. 
Ron-Al Medicine Co., Dr., ete. (Irving (D. C.) 29-1624. 
Sofronski). 


Royal Baking’ Powder Cos’ soe ea ee (C. C. A.) 4-614; (8. C. of D. C.) 
281 Fed. 744; 32 F. (2d) 966. 11=677, 701;,(C; A.1of DC.) 
12-740. 


33 For interlocutory order, see ‘‘Memoranda,’’ 28-1967 or 1938 S. & D. 487. 

34 For interlocutory order, see ‘‘Memoranda,”’ 20-743 or S. & D. 716. 

35 For interlocutory order, see ‘‘Memoranda,’’ 20-744 or S. & D. 719. 

36 For interlocutory order of lower court see ‘‘Memoranda,”’ 28-1966 or 19388 S. & D. 486. 

37 For interlocutory order in proceeding terminating in decision in 281 Fed. 744 (4-614), see ‘“Memoranda,” 
20-743 or S. & D. 715. 

For memorandum of decision of the Supreme Court of the District of Columbia, declining to grant a 
supersedeas to operate as an injunction against Commission, pending appeal, and final decree dismissing 
plaintiff’s bill on Nov. 15, 1927, see ‘“Memoranda,”’ 20-742 or S. & D. 651. 

For order of Supreme Court of the District of Columbia on May 17, 1929, denying company’s petition for 
writ of mandamus to require certain action of Commission re certain affidavits and motions, see ‘“Memo- 
randa,’’ 20-742 or S. & D. 703, 704. 


TABLE OF COURT CASES IN VOLUMES 1-3 0, INCLUSIVE XXXIX 


Royal Milling: Covetial efoto. 28. (C. C. A.) 16-679; (S. C.) 17-664. 
58 F. (2d) 581; 288 U. S. 212 (53 S. Ct. 
335). 
Ryan Candy Co. (Southern Premium Manu- (C. C. A.) 22-1143. 
facturing Co., ete.). 
83 F. (2d) 1008. 


Bavaze Candy Golleet OA 5) eee (C. C. A.) 25-1705. 
92 F. (2d) 1003. 
meaeisiand ThreadsGos Incss22)_.. ..5..J. f. (C. C. A.) 11-705. 


22 F. (2d) 1019. 
Sealpax Co. (Oppenheim, Oberndorf & Co.)39__ (C. C. A.) 9-629. 


5 F. (2d) 574. 

Sears hocbucks& Gon +f ae! bh es se (C. C. A.) 1-562, 2-536. 
258 Fed 307. 

mekov Corp. et alLaee fair t.) CO 2 bbsGhes (D. C.) 30-1705. 


Shade Shop, etc., Alfred Klesner doing busi- 
ness under name of, see Klesner, Alfred. 


mnakespeare Conia Gir hfe dd yobs so censuses (C. C. A.) 15-609. 
50 F. (2d) 758. 

phetheld Silver’ Col) Ince 27. \)_. -08eie_.L sf (C. C. A.) 27-1689. 
98 F. (2d) 676. 


Sherwin et al. v. U. S. (Lee, U.S. v.)__-.--_=- Ws Cee (CIAC2E A.) sEfootnote, 
290 Fed. 517; 297 Fed. 704 (affirmed, 268 6-559. : 
U.S. 369); 45 S: Ct. 517). 


Shupe-Williams Candy*@o.24 ==. =. (C. C. A.) 29-1584. 
106 F. (2d) 962. 
Sifers Confection Co. (H. I. Sifers, ete.)______ (C. C. A.) 22-1147. 
84 F. (2d) 999. 
Sivicra OCs Mebe Me eee Soe ee eee apse (C. C. A.) 6-559, 608. 
289 Fed. 985; 292 Fed. 752. 
Binclair Renning.@orr—we 29 -2tP OF ee (C. C. A.) 4-552; (S. C.) 6-587. 


276 Fed. 686; 261 U.S. 463 (48 S. Ct. 450). 
Smith, A. E., et al., and Electric Bond and (D. C.) 13-563, 17-637. 
Share Co. 
34 F. (2d) 323; 1 F. Supp. 247. 
Sofronski, Irving (Dr. Ron-Al Medicine Co., (D.C.) 29-1624. 
etc.). 
Southern Hardware Jobbers Assn______-_---- (Go Gr A.) 6=5976 
290 Fed. 773. 
Southern Premium Manufacturing Co., ete. (C.C. A.) 22-1148. 
(Ryan Candy Co.). 
83 F. (2d) 1008. 


Sowles; Mio H 2 aeene $027 lo sas oases (D. C.) ““Memoranda”’ 20-740. 
Standard Education Society__.__---_--<----- (C. C. A.) 102751; 24-1591; 
14 F. (2d) 974; 86 F. (2d) 692; 302 U.S. (SiG, yee 25=107 Lome (ClICs AX) 
112 (58S. Ct. 118) ; 97 F. (2d) 513. 26-1524; (C. C. A.), 27-1680. 
Standard Oil Co. of New Jersey et al_-------- (C. C. A.) 5-542, 6-587. 
282 Fed. 81; 261 U.S. 463 (43 S. Ct. 450). 
Standard Olli ConsomiNew Yorkss.— 22s eee (C. C. A.) 3-622. 
273 Fed. 478. 
Shamus Cinch Cte. 545-22. 52S. SseeSeeee (C. C. A.) 28-1951. 


102 F. (2d) 1015. 


38 For interlocutory order of lower court, see ‘“Memoranda,”’ 28-1966 or 1938 S. & D. 486. 
39 For interlocutory order, see ‘‘Memoranda,’”’ 20-743 or S. & D. 717. 


XL FEDERAL 'TRADE COMMISSION DECISIONS 


Sweet: Cand yACote een eee ese ace eee (C. C. A.) 30-1682. 
112 F. (2d) 168. 

Sweets @onorAmenica ln Ce ssa (C. C. A.) 30-1625. 
109 F. (2d) 296. 

Swiltrec: Come ee eens eee ee eee (C. C. A.) 8-616; (S. C.) 11-629. 
8 F. (2d) 595; 272 U.S. 554 (478. Ct. 175). 

MTemplerAnthracite:CoallC ons—se === === (C. C. A.) 15-616. 
51 F. (2d) 656. 

Texas Co. (Standard Oil Co. of N. Y.)------- (C. C. A.) 3-622. 
273 Fed. 478. 

Thatcher Mite Comes: soko sae = eee (C. C. A.) 9-631; (S. C.) 11-629. 
5 F. (2d) 615; 272 U.S. 554 (47 S. Ct. 175). 

Thomsen-King & Co., Inc., et al____---------- (C. C. A.) 30-1642; (D. C.) 30- 
109 F. (2d) 516. 1692. 

Thyrole Products Co. (I. Ralph Weinstock)_-._ (D. C.) 30-1722. 

Toledo Pipe-Threading Machine Co.*_______- (C. C. A.) 9-652, 10-664. 
6 F. (2d) 876; 11 F. (2d) 337. 

United! Corporationietiala==s=2 esses a sene (C. C. A.) 30-1659, 


110 F. (2d) 473. 
U.S. Drug & Sales Co., ete. (Edwin L. Leisen- (D. C.) 30-1701. 
ring et al.) 


UnSxexrelyCubberleyesste) = sees eee (S. C. of D. C.) footnote 18-663. 
U.S. ex rel. Mills Novelty Co. et al____-_____- (S. C. of D. C.) 22-1137. 
U.S. v. Deran Confectionery Co__--___-_-__- (D. C.) 30-1729. 
UeeSmeeb lmers Candia Com meee (D. C.) 30-1729. 
U. S. ». Hamilton-Brown Shoe Co___________ (D. C.); footnote, 26-1495. 
Us Save HolstebublishineCometia l= ae (D. C.) 30-1728. 
U. 8. ». John Petrie (B-X Laboratories and (D. C.) 29-1643; 30-1727. 
Purity Products Co.). 
1, ShOs I, Wess SHICHI CO. Cut oe ee (D. C.) 30-1727. 
U.S. v. Klimate-Pruf Manufacturing Co_____ (D. C.) 30-1730. 
UNSsomNationalUBiscuiti@ ose ere (D. C.) 27-1697. 
25 F. Supp. 329. 
UitahSldahoySu ears © o mess eres een enee ome (C. C. A.) 11-692. 
22 Ben (2d)el225 
Viscose, Covet: al sek Rie oe a (D. C.) “Memoranda” 28-1970. 
Mivanidoursln cess \epemete> o€ Or ae 2 ee ae (C. C. A.) 15-631. 
54 F. (2d) 273. 
Walker’s New River Mining Co_____________ (C. C. A.) 21-1218. 
79 F. (2d) 457. 
Wealtacesahies etl sities mentee sate eres a Cae so (C. C. A.) 20-713. 
US 1, (Pedy 788% 
Ward BakinelC omaasetas® PES ee (C. C. A.) 2-550. 
264 Fed. 330. 
WeeBCaldwellsaincs. DT -== ses an ane anne (C. C. A.) 30-1670. 


111 F. (2d) 889. 
Webb-Crawford Co. et al 
109 F. (2d) 268. 
Weinstock, I. Ralph (Thyrole Products Co.)__ (D. C.) 30-1722. 
Western Chemicals, Inc. et al___.___________ (D. C.) 28-1939. 


A Ske 8 eS eA ee (C. C. A.) 30-1630. 


40 For interlocutory order, see ‘‘Memoranda,”’ 20-743 or S. & D. 717. 
“| For interlocutory order, see ‘‘Memoranda,’’ 28-1968 or 1938 S. & D. 490. 


TABLE OF COURT CASES IN VOLUMES 1-30, INCLUSIVE XLI 


Westerng Meat Gon. same ose ee See oie a (C. C. A.) 8-589, 623; (S. C.) 
1 F. (2d) 95; 4 F. (2d) 223; 272 U. S. 554 11-629; (C. C. A.) 18-559. 
(47 8. Ct. 175); 33 F. (2d) 824. 


Western Sugar Refinery Co. et al___________- (C. C. A.) 4-557. 
275 Fed. 725. 

Wholesale Grocers’ Assn. of El] Paso et al____- (C. C. A.) 4-595. 
277 Fed. 657. 

Winships@©orp set alaaee seen ees eee (D. C.) 30-1697. 

Wandlowget alisene. Soo Se ea eee (C. C. A.) 4-578. 
277 Fed. 206. 

AVinsted tH Osiery? C02 eee eee ee. S (C. C. A.) 3-618; (S. C.) 4-610. 
272 Fed. 957; 258 U.S. 483 (42 S. Ct. 184). 

Winstonaco. Jonn C8225 28. ee ee (C. C. A.) 8-625. 
3 F. (2d) 961. 

eile ie. Rinne. ANT CRIS IN Villas (CECH AD 112602! 
22) hea(20) 22: 

Zelle Co., The (Leland F. Benham) _________- (D. C.) 29-1631. 

mneclers@or, Georges on Sean See oe (C. C. A.) 24-1625. 


90 F. (2d) 1007. 


42 For interlocutory order, see ‘‘Memoranda,”’ 20-742 or S. & D. 715. 
43 For interlocutory order, see ‘‘Memoranda,’’ 20-743 or S. & D. 716. 


— chy Wes a =. - IT 


jax «Sedat. OR 


a ee 3) < Sa ie CMe tl, Oe 


wr) oe 


Aes = SE Tw bk sa! eG | tt por 


4 


Nee) CA. LY 1D3 


: “al Le HS 


a 


BR (i Ne arate ak 


—_—_ 
ae (eb elds EAR ean 
3 ta. 3 doe Lh 
EB (Lt ok hed) _ 
eupyit - A * re 
hen | ea) d 
Phe he OS Ae 
i} 
= war. m Ha ehanbeessiites Meese 
g > M ShnartigehS eon 7% 
. , ° oe Vent : 
ie pene y al \ 
Re mae, i, ak 
Sag me ' 
ea % mA 
Tae 
= * — 
= = : 7) LD SFR on 
ont ys. oS 
ae) SF RE 
so : : b 5 ; = : . rs : 
4 ic tiny ea 
tie a <7 . 
= a v4 lnricie at — 
a 
“% i. Aa} 1S tig. 
3; ; ee 
at DIR : 
=. 
~S 


J = 
—" 
; ara 
, 
= ot: 
D> re & 
_ ae te 
: 9 4 
" 
- fs 


FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, DECEMBER 1, 1939, TO MAY 81, 1940 


InN THE MATTER OF 


STAFFORD T. MITCHELL, JANET M. MITCHELL, AND OTIS 
S. MITCHELL, DOING BUSINESS AS THE ARVIL COM- 
PANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3472. Complaint, July 7, 1938—Decision, Dec. 6, 1939 


Where three individuals engaged in compounding two hair preparations, and in 
distributing and selling same to purchasers at various points in other States, 
in substantial competition with others also engaged in sale and distribution 
of similar preparations or other products designed and intended for similar 
usage, in commerce among the various States and in the District of Co- 
lumbia; in advertising their said preparations in publications of general 
circulation, and in bulletins and other advertising folders distributed to 
members of the purchasing public situated in various States— 
Represented that their product “Arvil”’ restored or replaced pigment in 
the hair shaft, and that use thereof caused hair to asSume a natural or 
youthful color, and that graying hair was an indication that hair or 
scalp was not in normal health, facts being said ‘“Arvil”’ did not restore 
or replace pigment as above set forth, but acted as a dye to color surface 
of hair, color of which is dependent upon pigment deposited in shaft thereof 
and which was not restored-or replaced as aforesaid by use of such prepara- 
tion, and graying hair was not indication that hair or scalp was not in 
normal health ; 

(b) Represented that it was the consensus of scientific opinion that dandruff 
is caused by a germ, and represented that said “Arvil’” was effective as 
antiseptic or astringent, applied to hair or scalp, and that it and their 
“Dawn Shampoo” preparation would permanently relieve dandruff or itching 
scalp and constituted effective treatments therefor and cures or remedies 
for baldness and for falling hair and cause or causes of such condition, 
facts being cause of dandruff is not definitely known, and it is not con- 
sensus of scientific opinion that it is caused by germ, as above set forth, 
and said preparations would not permanently relieve said condition or 
itching scalp, and did not constitute cure or remedy or effective treatment 
for former, or for baldness or cause or causes of falling hair; and 

(c) Represented that application of said ‘“Arvil” to skin was always safe, facts 
being such application was not safe under all conditions, but use of said 
product, by virtue of lead acetate therein contained, might be injurious when 
so applied, and particularly where there was any injury, trauma, abrasion, 
or inflammatory or eczematous condition of the scalp, and, continued over a 
period of time, might result in lead poisoning: 


(a 


~~ 


1 


2 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 30. FT. C: 


With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that said representations were true, and 
into purchase of substantial volume of said products because of such belief, 
and with effect of thereby unfairly diverting trade to them from those also 
engaged in sale and distribution in commerce of similar preparations or other 
products designed and intended for similar usage, and who truthfully adver- 


tise the same: 
Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice of the public and competitors and constituted unfair methods 
of competition. 


Before Mr. William C. Reeves, Mr. Charles F. Diggs, and Mr. Web- 
ster Ballinger, trial examiners. 
Mr. Merle P. Lyon, Mr. George Foulkes, and Mr. Donovan Divet 


for the Commission. 
Mr. Otis S. Mitchell, in behalf of himself and other respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Stafford T. Mitchell, 
Janet L. Mitchell, and Otis S. Mitchell, individuals, trading as The 
Arvil Co., hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondents, Stafford T. Mitchell, Janet L. Mitchell, 
and Otis S. Mitchell, are individuals, trading under the name and style 
of The Arvil Co., with their office and place of business located at 
1700 Wilson Avenue, Chicago, Ill. Respondents are now, and for 
more than 1 year last past have been, engaged in the business of com- 
pounding, distributing, and selling in commerce, as herein set out, 
hair preparations designated “Arvil” and “Dawn Shampoo.” 

Par. 2. Said respondents being engaged in business as aforesaid, 
cause said products when sold to be transported from their place of 
business in Chicago, Ill., to purchasers thereof located at various 
points in States of the United States other than the State from which 
said shipments are made. Respondents now maintain a course of 
trade and commerce in said products distributed and sold by them, 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
are now, and have been, in substantial competition with other indi- 
viduals, corporations, and firms likewise engaged in the business of 
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selling and distributing similar preparations, or other preparations 
or products designed and intended for similar usage, in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 4. In the course and operation of their business and for the 
purpose of inducing individuals to purchase their line of products, 
respondents made, published, or caused to be published, in adver- 
tismg folders and other literature, the following statements and 
representations: 


You can, by the knowledge at hand, do much that will safely help you to 
retain the charm and vital appearance of youth. 

So we conclude that this missing pigment or color must be replaced, either 
by the hair itself or some outside agency, for until this is done the hair will 
look gray in color, 

The graying of the hair is a distinct sign that the hair and scalp is not in 
a normal, youthful health. 

It has been accepted that dandruff is caused by a germ. A germ that must 
be eliminated before permanent relief from the dangers of the disease and the 
annoyance of the itching scalp that goes with it usually can be attained. You 
have probably noticed that for a limited time after a shampoo that your hair 
seems free from dandruff scales—but they appear later. This indicates that 
more than mere washing is necessary to effect any permanent good. 

Both Stitson and Solis-Cohen agree that when the hair is falling out badly 
or baldness has already appeared that a specially prepared dilute solution of 
Tincture of Cantharides is often used to stimulate the scalp and thus encourage 
hair growth. 

It provides lac sulphur for the treatment of dandruff Tincture of Cantharides 
to promote hair vigor, Plumbi Acetas as an astringent, antiseptic and protective 
element and glycerine as a lubricant and carrying agent to spread the prepara- 
tion over the whole scalp and hair evenly. Its manner of application is by 
massage. AND—IT BRINGS TO GRAY HAIR A YOUTHFUL, NATURAL 
COLOR. 

And the youthful color that will come to your hair, so natural to look upon, 
will be a reward to you I know. 

Dawn Shampoo is a delightful product that cleans the hair and scalp thor- 
oughly and healthfully. By itself it is a real hair health aid, used with 
ARVIL, each helps the other on your hair. 

Offer No. 1—1 bottle ARVIL and 
1 bottle Shampoo FREE. 


In all of its advertising literature respondents represent through 
statements and representations herein set out, and through statements 
of similar import and effect that: 

(a) The application of Arvil to the skin is always “safe.” 

(6) Arvil replaces missing pigment in the hair shaft proper. 

(ce) Greying hair is a sign that the hair and scalp are not in nor- 
mal health. 
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(d) It is the consensus of scientific opinion that dandruff is caused 
by a germ. 

(ce) Both “Arvil” and “Dawn Shampoo” will give “permanent” 
relief from dandruff or itching scalp and that both or either of 
respondents’ products are a competent treatment for dandruff. 

(f) Both products, or either of them, are competent treatments or 
effective remedies for conditions responsible for hair falling out, and 
will encourage hair growth, promote hair vigor and are effective 
remedies for baldness. 

(g) Arvil has an antiseptic effect on the hair and scalp. 

(h) Arvil causes hair to assume a “natural” and “youthful” color. 

(2) The ingredient Plumbi Acetas in Arvil acts as an astringent, 
antiseptic, or protective element, and is present in the preparation be- 
cause of these properties and not because of its dyeing effect on the 
hair. 

Par. 5. The aforesaid representations by respondents with respect 
to the therapeutic properties of their products, and the results 
obtained from the use thereof, are exaggerated, false, misleading, 
and untrue. In truth and in fact respondents’ preparation “Arvil” 
is not safe to use in all cases, because it contains lead acetate, 
which is in some cases dangerous to use on the skin. Arvil 
does not replace pigment in the hair shaft proper, but as a dye it 
colors the surface of the hair. Graying hair is not a sign that the 
hair and scalp are not in normal health. Gray hair appears with age, 
and in many cases, on scalps that are in normal health. It is not the 
consensus of scientific opinion that dandruff is caused by a germ. 
Respondents’ product will not give permanent relief from dandruff 
or itching scalp, or cause dandruff scales to disappear after treat- 
ment is discontinued. Said products are not competent treatments 
for dandruff or baldness, and they are not an effective remedy for con- 
ditions responsible for falling hair. Arvil does not have an anti- 
septic effect on the hair and scalp and will not cause hair to assume a 
“natural” or “youthful” color. Plumbi Acetas, the Latin words for 
lead acetate, does not act as an astringent, antiseptic, or protective 
element when applied to the scalp or hair, but acts as a dye leading 
to the formation of dark lead compounds on the hair, and, as set 
forth above, may, in some cases, cause lead poisoning. 

Par. 6. Each and all of the false and misleading statements 
made by respondents as hereinabove set forth in their advertising 
folders and other literature, in offering for sale and selling their 
products, had, and now has, a tendency and capacity to mislead 
and deceive a substantial portion of the purchasing public into the 
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erroneous belief that all of said representations are true, and into the 
purchase of a substantial volume of respondents’ products on account 
of such beliefs. As a result, trade is unfairly diverted to respondents 
from individuals, firms, and corporations likewise engaged in the 
business of selling similar preparations, or other preparations or pro- 
ducts designed or intended for similar usage, and who truthfully 
advertise their products. As a consequence thereof substantial 
injury has been done and is now being done by respondents to compe- 
tition in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice of the public and to respondents’ 
competitors, and constitute unfair methods of commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 7, 1938, issued, and on July 
11, 1938, served its complaint in this proceeding upon the respondents 
Stafford T. Mitchell, Janet M. Mitchell, and Otis S. Mitchell, indi- 
viduals trading as The Arvil Co., charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint (respondents not 
having filed answer), testimony, and other evidences in support of the 
allegations of said complaint were introduced by Merle P. Lyon, Esq. 
and George Foulkes, Esq., attorneys for the Commission, and in 
opposition to the allegations of the complaint by Otis S. Mitchell, 
attorney per se and for the remaining respondents, before William C. 
Reeves, Charles F. Diggs, and Webster Ballinger, examiners of the 
Commission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter the proceeding regularly came on for final 
hearing before the Commission on said complaint, testimony, and 
other evidence, brief in support of the complaint (respondents not 
having filed brief and oral argument not having been requested) ; 
and the Commission having duly considered the matter and being 
now fully advised in the premises finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 
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Paracrarn 1. Respondents, Stafford T. Mitchell, Janet M. Mitchell, 
and Otis S. Mitchell, are individuals trading under the name and 
style of The Arvil Co., with their office and place of business located 
at 1700 Wilson Avenue, Chicago, Ill. Respondents are now, and for 
more than 1 year prior to the issuance of the complaint herein were 
engaged in the business of compounding, distributing, and selling 
hair preparations designated “Arvil” and “Dawn Shampoo.” 

Par. 2. Respondents being engaged in business as aforesaid cause 
said products, when sold, to be transported from their place of busi- 
ness in Chicago, IIl., to purchasers thereof located at various points in 
States of the United States other than the State from which said ship- 
ments are made. Respondents maintain, and at all times mentioned 
herein have maintained, a course of trade in commerce in said 
products, distributed and sold by them between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents are 
now, and have been, in substantial competition with other individuals, 
and with corporations and firms also engaged in the business of selling 
and distributing similar preparations, or other preparations or prod- 
ucts designed and intended for similar usage, in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and operation of their business and for the 
purpose of inducing the purchase of their said products, respondents 
caused various statements and representations relative to said prod- 
ucts to be inserted in advertisements in publications having a general 
circulation and in bulletins and other advertising folders distributed 
to members of the purchasing public situated in various States of the 
United States. Among and typical of said statements and repre- 
sentations are the following: 

You can, by the knowledge at hand, do much that will safely help you to 
retain the charm and vital appearance of youth. 

So we conclude that this missing pigment or color must be replaced, either 


by the hair itself or some outside agency, for until this is done the hair will 
look gray in color. 

The graying of the hair is a distinct sign that the hair and scalp is not in a 
normal, youthful health. 

It has been accepted that dandruff is caused by a germ. A germ that must 
be eliminated before permanent relief from the dangers of the disease and the 
annoyance of the itching scalp that goes with it usually can be attained. You 
have probably noticed that for a limited time after a shampoo that your hair 
seems free from dandruff scales—but they appear later. This indicates that 
more than mere washing is necessary to effect any permanent good. 
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Both Stitson and Solis-Cohen agree that when the hair is falling out badly 
or baldness has already appeared that a specially prepared dilute solution of 
Tincture of Cantharides is often used to stimulate the scalp and thus encourage 
hair growth. 

It provides lac sulphur for the treatment of dandruff Tincture of Cantharides 
to promote hair vigor, Plumbi Acetas as an astringent, antiseptic and pro- 
tective element and glycerine as a lubricant and carrying agent to spread the 
preparation over the whole scalp and hair evenly. Its manner of application 
is by massage. AND—IT BRINGS TO GRAY HAIR A YOUTHFUL, 
NATURAL COLOR. 

And the youthful color that will come to your hair, so natural to look upon, 
will be a reward to you I know. 

Dawn Shampoo is a delightful product that cleans the hair and scalp thor- 
oughly and healthfully. By itself it is a real hair health aid, used with 
ARVIL, each helps the other on your hair. 

Offer No. 1—1 bottle ARVIL and 
1 bottle Shampoo FREE. 

Through the use of the aforesaid statements and representations 
and others of similar import or meaning not herein set out, the 
respondents represent directly or by implication that: 

(a) The application of Arvil to the skin is always “safe.” 

(6) Arvil replaces missing pigment in the hair shaft proper. 

(c) Greying hair is a sign that the hair and scalp are not in 
normal health. 

(dz) It is the consensus of scientific opinion that dandruff is caused 
by a germ. 

(e) Both “Arvil” and “Dawn Shampoo” will give “permanent” 
relief from dandruff or itching scalp and that both or either of 
respondents’ products are a competent treatment for dandruff. 

(7) Both products, or either of them, are competent treatments or 
effective remedies for conditions responsible for hair falling out, and 
will encourage hair growth, promote hair vigor and are effective 
remedies for baldness. 

(g) Arvil has an antiseptic effect on the hair and scalp. 

(h) Arvil causes hair to assume a “natural” and “youthful” color. 

(2) The ingredient Plumbi Acetas in Arvil acts as an astringent, 
antiseptic or protective element, and is present in the preparation 
because of these properties and not because of its dyeing effect on 
the hair. 

Par. 5. The aforesaid statements and representations by respond- 
ents with respect to the therapeutic properties of said products and 
the results obtained from the use thereof are exaggerated, false, 
and misleading. In truth and in fact, respondents’ preparation 
“Arvil” is not safe for application to the skin in all cases. Said 
preparation: contains lead acetate in an amount which may be in- 
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jurious when applied to the skin, particularly if there is any injury, 
trauma, abrasion, or inflammatory or eczematous condition of the 
scalp. The use of said preparation over a period of time may 
result in lead poisoning. The use of said preparation “Arvil” does 
not restore or replace pigment in the hair shaft but acts as a dye to 
color the surface of the hair. The color of the hair is dependent upon 
the pigment deposited in the hair shaft and the pigment of the hair 
is not restored or replaced by the use of “Arvil.” 

Graying hair is not an indication that the hair or scalp is not 
in normal health. The graying of the hair of aged persons is a natural 
process. Premature graying of the hair is not a physiological process 
and the cause thereof is not definitely known. Graying hair appears 
with age and in many cases on scalps that are in normal health. It is 
not) the consensus of scientific opinion that dandruff is caused by a 
germ. Dandruff results from the scaling of the superficial layers of 
the epidermis of the scalp which is constantly being replaced by new 
growing cells from underneath which process to a certain extent is 
normal. The cause of dandruff is not definitely known. 

There are two types of dandruff, to wit: The dry and the wet or 
oily types. Dry dandruff exists where there is an atrophied condi- 
tion; wet dandruff exists where there is an inflammatory condition 
of the skin. A drug or combination of drugs which may be helpful 
in the dry type of dandruff may be harmful when used in the treat- 
ment of the wet type of dandruff and vice versa. The principal con- 
stituents of “Arvil” are sulphur, cantharides, and lead acetate. Sul- 
phur is a mild germicide and a mild skin irritant. The quantity of 
sulphur in said preparation is insufficient to be of any substantial 
therapeutic value. Cantharides is a skin irritant and the use there- 
of may, in some cases, improve the circulation in the scalp. The 
preparation “Arvil” does not have an appreciable antiseptic or astrin- 
gent effect when applied to the hair or scalp, 

The use of neither one nor both of said preparations will permanently 
relieve dandruff or itching scalp, or is a cure or remedy or an effective 
treatment for dandruff, or is a cure or remedy or an effective treat- 
ment for baldness or for the cause or causes of falling hair. The most 
common form of baldness is the ordinary ideopathic or premature form, 
the cause of which is not known. There are various pathological 
causes of baldness and falling hair, such as ringworm and eczema of 
the scalp and various constitutional diseases. The preparation Arvil 
is essentially a hair dye. The effectiveness of the preparation Arvil 
in dyeing the hair is due to the plumbi acetas (lead acetate) con- 
tained therein, which combines with the sulphur to form a lead sul- 
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phide. Lead acetate is seldom prescribed in the treatment of scalp 
diseases because the use thereof may result in lead poisoning. 

Par. 6. The complaint in this proceeding incorrectly referred to 
respondent Janet M. Mitchell as Janet L. Mitchell. The complaint 
was duly served on respondent Janet M. Mitchell and the respondents 
herein stipulated and agreed, at a hearing duly called and held in this 
proceeding that respondent Janet M. Mitchell is the individual re- 
ferred to in the complaint as respondent Janet L. Mitchell and the 
respondents further stipulated and agreed that the record herein show 
the true name of said respondent, to wit: Janet M. Mitchell. The 
Commission, therefore, finds that for all purposes in this proceeding, 
respondent Janet M. Mitchell and Janet L. Mitchell is one and the 
same person. 

Par. 7. Each and all of the false and misleading statements and 
representations made by respondents as hereinabove set forth had, 
and now has, the tendency and capacity to, and does, and did, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that said representations are and were 
true, and into the purchase of a substantial volume of respondents’ 
products because of such erroneous and mistaken belief. As a result, 
trade is now, and has been, unfairly diverted to respondents from 
individuals, firms, and corporations also engaged in the business of 
selling and distributing in commerce among and between the various 
States of the United States similar preparations, or other prepara- 
tions or products designed or intended for similar usage, and who 
truthfully advertise their products. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice of the public and to respondents’ competitors, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission (the respondents not 
having filed answer), testimony and other evidence taken before Wil- 
liam C. Reeves, Charles F. Diggs, and Webster Ballinger, examiners 
of the Commission, theretofore duly designated by it, in support of 
the allegations of said complaint and in opposition thereto, brief in 
support of the allegations of the complaint (respondents not having 
filed a brief and oral argument not having been requested), and the 
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Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That respondents, Stafford T. Mitchell, Janet M. 
Mitchell, and Otis S. Mitchell, individually, and trading as The Arvil 
Co. or trading under any other name or names, their representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, or distribution of 
their hair preparations designated as “Arvil” and “Dawn Shampoo,” 
or any other preparation composed of substantially similar ingredi- 
ents, or possessing substantially similar properties whether sold under 
those names or any other name or names in commerce, as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Representing that “Arvil” restores or replaces pigment in the 
hair shaft or that the use thereof causes the hair to assume a natural 
or youthful color or that said product produces color by any means 
other than dyeing the hair shaft. 

2. Representing that graying hair is an indication that the hair or 
scalp is not in normal health. 

3. Representing that it is the consensus of scientific opinion that 
dandruff is caused by a germ. 

4. Representing that “Arvil” is effective as an antiseptic or as- 
tringent when applied to the hair or scalp. 

5. Representing that either “Arvil” or “Dawn Shampoo,” or both 
of said products, will permanently relieve dandruff or itching scalp 
or that either, or both of said products is an effective treatment for 
dandruff. 

6. Representing that either “Arvil” or “Dawn Shampoo,” or both 
of said products, is a cure or remedy for baldness or is a cure or rem- 
edy or an effective treatment for falling hair or the cause or causes 
thereof. 

7. Representing, through failure to reveal that the use of “Arvil” 
on the skin is not wholly safe, particularly if there is any injury, 
abrasion or inflammatory or eczematous condition thereon, or 
cough any other means or device or in any other manner, that 

Arvil contains no harmful or dangerous drugs, or that the use of 
said preparation will have no ill effects upon the human body. 

It is further ordered, 'That respondents shall within 60 days after 
the service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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INTERNATIONAL PRESS SERVICE, INC. (FORMERLY 
BERKELEY STUDIOS INTERNATIONAL PRESS SERV- 
ICE, INC.), AND FRED FRIEWALD 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3618. Complaint, Oct. 1, 1938—Decision, Dec. 6, 1939 


Where a corporation engaged, as International Press Service, Inc., in sale in 
commerce among the various States of photographs of members of the 
public, posed, taken, developed, and finished by it and its agents and repre- 
sentatives, and an individual who was and had been president and treasurer 
thereof since its incorporation and had been participant in organization 
thereof and was one of its three stockholders and in direction and control 
of its sales activities and policies as below set forth, and who acted as 
photographer in its business and in the development, etc., of photographs 
taken by its agents and representatives of members of the public contacted 
by such agents and representatives; and as aforesaid engaged, in sub- 
stantial competition with others similarly engaged in sale and distribution 
in commerce of photographs of members of the public, posed, taken, 
developed, and finished by such competitors; 

In soliciting, through their ‘booker’ or salesman, members of the public, usually 
selected from among those who had received publicity in newspapers or 
other publications and who, by reason of their business, professional, or 
other activities, were of news interest— 

Represented to such persons, contacted usually by phone, that salesman or 
solicitor was a representative of Berkeley Studios, International Press 
Service, or of International Press Service, or of the Press Service or the 
International, and advised prospect thus approached that a photograph 
was desired for the press library of such corporation, and solicited appoint- 
ment, without expense to one solicited, to permit making of photograph of 
such person for filing in such press library for release to any newspaper 
or other news publication which might call upon them for the furnishing 
of such a photograph, and advised inquiring prospect as to cost to him of 
one or more of the photographs thus taken on completion thereof, and 
invited person thus contacted, and to whom in due course they sent proofs, 
to “kindly approve one for press release and return it to our representative 
who will call * * *,’ and sought, at said time and irrespective of making 
of inquiries by prospects thus approached, to sell to said persons quantities 
of the finished photographs thus taken ; 

Notwithstanding fact corporation in question had no direct connection with any 
newspaper publication in the United States or in other countries, did not 
advertise its services to newspapers, had as its principal purpose the 
obtaining of the opportunity to photograph members of public and sell to 
said members such photographs, and purpose was not, primarily, to offer or 
cause to_be published photographs solicited, as was case with the news 
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services, such as International News Service or Associated Press, and they 
had no interest in and took no steps to cause publication of photographs 
taken by them; 

With result that through use of words “press service” and word “International,” 
they created false impression in minds of members of public, thus ap- 
proached, that such members were being interviewed by a representative 
of a regular press or news photo service organization or by International 
News Photos or International News Service, and that they were being asked 
for permission to have their photographs taken for publication in regular 
course of the services rendered by said organizations in connection with 
some present or future news item, and caused belief on part of such 
members that purchase of a photograph or photographs, if made, was only 
incidental to seller’s occupation, and that such purchase, if it could then 
be made, would perhaps be more favorable and convenient to purchaser, 
and secured thereby initial contact, and usually overcame normal sales 
resistance on part of prospective purchasers, met with by competitors, and 
placed with purchasers instead of seller, and members of public solicited, 
initiative, and such members were deceived into erroneous and mistaken 
belief aforesaid and into purchase of pictures from them as and from a 
regular press or news photo service organization and International News 
Photos, and trade was thereby diverted unfairly to them from their com- 
petitors who do not falsely represent identity, nature or character of their 
respective businesses: 

Held, That such acts and practices, and each of them, were all to the injury 
and prejudice of the public and competitors, and constituted unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
therein. 


Before Mr. Edward EF. Reardon, trial examiner. 


Mr. Jay L. Jackson and Mr. John M. Russell for the Commission. 
Mr. Morton M. Lewis, of Boston, Mass., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Berkeley Studios 
International Press Service, Inc., a corporation, and Fred Friedwald, 
an individual, hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapn 1. The respondent, Berkeley Studios International 
Press Service, Inc., is a corporation organized, existing, and doing 
business under the laws of the State of Massachusetts and having its 
office and principal place of business at 36 Newbury Street in the city 
of Boston, State of Massachusetts. Respondent, Fred Friedwald is 
an individual having his office and principal place of business at 36 
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Newbury Street in the city of Boston, State of Massachusetts, and is 
president and treasurer of said corporation and directs and controls 
the sales activities and policies of said corporation with respect to 
the acts and practices herein set forth, 

Par. 2. The respondents are now, and have been, for more than two 
years last past engaged in the business of photographing persons, and 
in the sale and distribution of said photographs. Respondents sell 
said photographs to members of the purchasing public situated in 
various States of the United States and in the District of Columbia 
and cause the said photographs, when sold by them, to be transported 
from their aforesaid place of business in the State of Massachusetts to 
the purchasers thereof at their respective points of location in various 
States of the United States, other than the State of Massachusetts, 
and in the District of Columbia. Respondents maintain, and at all 
times mentioned herein have maintained, a course of trade in com- 
merce in said photographs among and between the various States of 
the United States and in the District of Columbia. 

Par. 3. Respondents are engaged in substantial competition in com- 
merce among and between the various States of the United States and 
in the District of Columbia, with other corporations and individuals, 
and with partnerships and firms taking, selling, and distributing pho- 
tographs. Among such competitors in said commerce are many who 
do not in any manner misrepresent the identity, nature, and character 
of their business, and who do not make any other false statements in 
connection with the sale and distribution of their said photographs. 

Par. 4. International News Service is a company existing and 
doing business for many years last past in the State of New York as 
a news gathering organization, with its principal place of business 
located at 235 East Forty-fifth Street in the city of New York, 
State of New York, and having branch offices in the various States 
of the United States and in many foreign countries. An associate 
company, International News Photos, cooperates with the Interna- 
tional News Service throughout the United States and in foreign 
countries by taking pictures of many of the persons who are the 
subjects of its news items which, with said pictures, it furnishes to 
the newspapers in the United States and foreign countries. The 
International News Service has a valuable good will and _ prestige 
because of the interest In and accuracy of its news and is well and 
favorably known to the reading public throughout the United 
States. 

Par. 5. In the course and conduct of their said business, and for the 
purpose of inducing the purchase of their photographs, respondents 
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have caused false and misleading statements and representations with 
respect to the identity, nature, and character of their business to 
be disseminated in commerce, as defined in the Federal Trade Com- 
mission Act. Respondents or their agents call on members of the 
purchasing public, situated in various States of the United States 
and in the District of Columbia, who have prior thereto received 
publicity in newspapers or other publications, and represent to such 
persons: That they are from the International Press Service or Press 
Service and that they desire a recent photograph of the person for the 
press or for publication therein; that they are representatives of the 
International, which desires a recent photograph of such person 
to be used with an article for an early edition or for its press library ; 
and otherwise, directly or by implication, represent that they are 
representatives of the aforesaid International News Service, its asso- 
ciate, International News Photos, or one of the recognized news or 
photographic news services, desiring to procure the photograph of 
such person for the purpose of publishing the same. 

By means of the use of such statements and representations, dis- 
seminated as aforesaid, the respondents or their agents procure per- 
mission from such persons to take their photographs. Respondents 
or their agents cause photographs of such persons to be taken, and 
thereafter request such persons to select and approve one of the 
negatives, which respondents or their agents represent is to be re- 
leased to the press. After such selection is made by the prospective 
purchaser, respondents, or their agents attempt to sell, and sell, to 
such persons quantities of the finished photographs at prices greatly 
in excess of those prices at which photographs of a similar kind 
and quality are customarily and ordinarily sold by competitors of 
the respondents. 

Par. 6. The aforesaid statements and representations used and dis- 
seminated by the respondents in the manner above described are de- 
ceptive, false, misleading, and untrue. In truth and in fact, respondent 
corporation is not a news or press photographic agency. Neither 
the respondents nor their agents or representatives have any connec- 
tion, direct or indirect, with any newspaper or other publication. The 
respondents do not take the photographs of the aforesaid members of 
the purchasing public for the purpose of distributing such photo- 
graphs to newspapers or for the press library of the corporate re- 
spondent. The respondents take such photographs for the purpose of 
selling the same to such members of the purchasing public at exorbi- 
tant prices. The said corporate respondent receives very few, if any, 
calls for any of its said photographs from newspapers or other publica- 
tions, and it does not have or maintain a press library. The re- 
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spondents have no connection, direct or indirect, with the International 
News Service or International News Photos. 

Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations with respect to the 
identity, nature, and character of the business of the corporate re- 
spondent has had, and now has, the capacity and tendency to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such false statements and 
representations are true, and into the belief that the respondents or 
their agents represent the International News Service, International 
News Photos, or one of the recognized news or photographic news 
services, and causes a substantial portion of the purchasing public, 
because of said erroneous and mistaken belief, to purchase substantial 
quantities of respondents’ photographs. 

As a result, trade has been diverted unfairly to the respondents from 
their competitors in said commerce who truthfully advertise the iden- 
tity, character, and nature of their business as described in paragraph 
3. In consequence thereof, injury has been, and is now being, done 
by respondents to competition in commerce among and between the 
various States of the United States, and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 1, 1938, issued its com- 
plaint in this proceeding and caused it to be served on the respond- 
ents International Press Service, Inc., a corporation (formerly 
Berkeley Studios International Press Service, Inc., a corporation), 
and Fred Friewald (referred to in said complaint as Fred Friedwald) , 
an individual, charging the respondents with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 

The respondents filed a joint answer to the complaint on October 8, 
1938. Thereafter, testimony and other evidence in support of the 
complaint was introduced by Jay L. Jackson, attorney for the Com- 
mission, and in opposition to the allegations of the complaint by 
Morton M. Lewis, attorney for the respondents, before Edward E. 
Reardon, an examiner of the Commission theretofore duly desig- 
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nated by it. The testimony and other evidence introduced was duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis- 
sion on the complaint, the answer of the respondents, the testimony 
and other evidence, brief in support of the complaint, and brief of 
respondents in opposition thereto, and upon oral arguments of John 
M. Russell, counsel for the Commission, and Morton M. Lewis, coun- 
sel for the respondents, and the Commission having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent International Press Service, Inc. is 
a corporation organized, existing, and doing business under the laws 
of the State of Massachusetts since its incorporation in 1934. Its 
name was changed to Berkeley Studios International Press Service, 
Inc. in about 1935. Thereafter on or about December 28, 1937, its 
name. was changed back to International Press Service, Inc. Its 
office and principal place of business is at 86 Newberry Street, Boston, 
Mass. 

The respondent Fred Friewald is and has been president and treas- 
urer of the respondent International Press Service, Inc. since its 
incorporation. He participated in the organization of the corporate 
respondent and he holds a stock interest therein and is one of its 
only three stockholders. He directs and controls the sales activities 
and policies of said corporation with respect to the acts and prac- 
tices herein set forth. His office and principal place of business is 
located at 86 Newberry Street in the city of Boston, Mass. The com- 
plaint herein incorrectly referred to respondent Fred Friewald as 
Fred Friedwald. Said complaint was duly served on respondent 
Fred Friewald. Respondent Fred Friewald and the Fred Fried- 
wald referred to in the complaint herein are, for all purposes in this 
proceeding, one and the same person. 

Par. 2. The respondent International Press Service, Inc., during 
various times since in or about the year 1934, has been engaged in 
the business of the sale in commerce among and between the various 
States of the United States of photographs of members of the public 
that were posed, taken, developed and finished by the corporate 
respondent, its agents, and representatives, as hereinafter set forth. 

In the course and conduct of their aforesaid business, respondents, 
during the times mentioned herein, caused said photographs, when 
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sold by them, to be transported from their aforesaid place of busi- 
ness in the State of Massachusetts to the purchasers thereof at their 
respective points of location in various States of the United States 
other than the State of Massachusetts. 

Par. 3. The respondents in the business of the sale and distribu- 
tion, as aforesaid, of photographs of individuals, posed, taken, devel- 
oped, and finished by respondents, are and have been, during the 
times above mentioned, in substantial competition with other indi- 
viduals, firms, and corporations who are and have been engaged in 
the business of the sale and distribution in commerce among and 
between various States of the United States of photographs of mem- 
bers of the public which were posed, taken, developed, and finished 
by such competitors. 

Among such competitors are many who do not in any manner mis- 
represent the identity, nature, and character of their business, and 
who do not make any other false statements in connection with the 
sale and distribution of their said photographs. 

Par. 4. There is in the United States, among other news services, 
a well-known news service designated the International News Serv- 
ice, which is and has been for a number of years past, engaged in 
supplying news items to newspapers and other publications in the 
various States of the United States. It is a recognized news agency, 
such as the Associated Press. 

International News Service does not take photographs or pictures 
but in connection with its news service, it is, and has been, its regular 
practice to secure from the International News Photos copies of pictures 
or photographs, on its own account and at the request of newspapers 
and publications. 

Par. 5. The International News Photos is a subsidiary corporation 
of King Features Syndicate. Its business is the distribution of news 
photos, and the sale of photographs to newspapers both by free sale and 
under contracts in which it agrees to supply photographs to a paper for 
a certain period of time and for a certain price. It has representatives 
throughout the United States and elsewhere in the world. 

The International News Photos does not take posed pictures. The 
pictures it takes are action pictures. 

Par. 6. The metropolitan newspapers, such as the Boston Herald, 
the Boston Globe, and the Boston Traveler, of Boston, Mass., each, 
keeps a library of files of pictures, containing photographs of individ- 
uals to the number of several hundred thousands, which each obtains 
and has obtained from a variety of sources, including its own staff pho- 
tographers, the Associated Press, International News Photos, and occa- 
sionally from local photographers, and including such pictures as the 
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newspaper’s own reporters may take in the course of getting the day’s 
news. 

Par. 7. The corporate respondent, International Press Service, Inc., 
has a library of files in which it has about 12,000 photographs, 97 ie 
cent of which are photographs of residents of Boston, Mass. 

The corporate respondent has no direct connection with any news- 
paper publication in the United States and no direct connection with 
any newspaper or other publication in other countries. It does not ad- 
vertise, and it has not advertised, its services to newspapers, but the 
corporate respondent has, however, on occasions serviced newspapers, 
including The Boston Herald and The Boston Traveler, with photo- 
graphs from respondent’s library or photographs, and photographs 
of individuals taken by the corporate respondent have been published in 
the Boston Daily Globe. 

The corporate respondent has also, on occasion, supplied glossy prints, 
or proofs of photographs, from its library files to the subjects of the 
photographs for publication in newspapers. 

Par. 8. The sale of photographs taken by the corporate respondent 
has been mostly to the subjects of the photographs. About 30 percent 
of the persons photographed by the corporate respondent, and whose 
consent to be photographed has been obtained upon the solicitation of 
respondent’s representatives, as hereinafter described, purchase from 
the corporate respondent from one to a dozen photographs. The cor- 
porate respondent did a gross business of $9,000, approximately, in 
the sale of photographs in 1938. 

Par. 9. The price charged by respondents for photographs bought 
by a subject whose photograph has been taken by their photographer 
varies as to quality, size, etc. The top price is, and has been, $5 a 
print, or $60 per dozen, but respondents sell more of their photo- 
graphs for which their price is $30 per dozen or $2.50 a print, than 
they sell of the higher priced photographs. 

The prices of the finished photographs taken by the respondents 
are approximately the same as the prices at which photographs of 
a similar kind and quality are customarily sold by competitors of 
the respondents. 

Par. 10. Respondent Friewald, the president and treasurer of the 
corporate respondent, acts in the business of the corporate respondent 
as a photographer and in the developing, finishing, and dark room 
work in the completion of the photographs taken by the corporate 
respondent’s agents and representatives of members of the public 
contacted by them. The corporate respondent also employs a 
“booker,” a saleman whose duties are to make appointments with 
members of the public to have their photographs taken. 
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Par. 11. The corporate respondent’s “booker,” or salesman, is 
one Herbert Pusick, who is one of the three stockholders of the 
corporate respondent. As a booker, he has charge of the sales and 
solicitations of appointments with members of the public for the 
taking of their photographs by the corporate respondent. 

In the course of the respondents’ business, their employee Pusick, 
or other employee acting as a solicitor, usually contacts members of 
the public by telephone to request the privilege of taking a photograph 
of the member of the public so approached. In contacting members of 
the public, the respondents select such persons from among those who 
have received publicity in newspapers or other publications, and those 
who by reason of their business, professional or other activities are 
of news interest. Having contacted a member of the public on the 
telephone, the respondents’ employee, in the usual course of his pro- 
cedure, states that he is a representative of Berkeley Studios, Inter- 
national Press Service, or that he is a representative of the International 
Press Service, and sometimes states that he is a representative of the 
Press Service, or the International, and inquires whether the person 
he has telephoned has a recent photograph, stating that such a photo- 
graph is desired for the press library of the corporate respondent. The 
member of the public telephoned is solicited to make an appointment 
for the taking of his photograph by the photographer of the respond- 
ents, which, it is stated, is to be without expense to the person solicited 
and to be for the purpose of being filed in the corporate respondent’s 
press library to be released to any newspaper or other news publica- 
tion who may call upon the respondents to furnish such a photograph- 

After an appointment has been made for the taking of the 
photograph, the person solicited is told that within 2 or 3 days 
several proofs of the photograph will be submitted to him for the 
purpose of having his approval of one of the proofs. Usually at 
this stage of the transaction, or at its beginning, the person solicited 
asks the respondents’ representative if he may purchase one or more 
of the photographs if he is pleased with them when the proofs have 
been submitted to him. Thereupon, the respondents’ agent states 
the prices at which the completed photographs may be obtained in 
quantities of one or more, and some sales result from this procedure. 
Respondents have a card they enclose with the proofs which states 
“enclosed are proofs of the negatives for which you recently posed. 
Will you kindly approve one for press release and return it to our 
representative who will call within the next few days.” Respond- 
ents’ representative, when he calls, endeavors to sell prospects 
quantities of the finished photographs, even when prospect has not 
inquired concerning same. Respondent Fred Friewald testified that 
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the respondents when they call upon prospects “have about the same 
approach as one to another.” 

Par. 12. Members of the public generally, especially those mem- 
bers of the public who are subject to being solicited by the respond- 
ents’ agents, are familiar with the fact that there are newspaper 
services whose sole activities consist of supplying items of news to 
newspapers and other news publications, and many of the public 
know of such associations as the Associated Press and the Interna- 
tional News Service as such news gathering organizations, and that 
in the course of their supplying news items to the news publishers, it 
is their custom to deliver photographs of persons and places along 
with the news items furnished to news publications. 

Members of the public know or have the impression that the ob- 
taining and publishing of photographs by such news service organi- 
zations are incidental matters in connection with their news 
gathering activities. 

On the other hand, the obtaining of the opportunity to photograph 
members of the public, and to sell such photographs to them, is the 
principal purpose and result of the aforesaid acts and practices of 
respondents. The respondents have no interest in and take no steps 
to cause the publication of photographs taken by them, while on the 
other hand, whenever a photograph is solicited by the news services, 
such as the International News Service or the Associated Press, the 
purpose is primarily to offer or cause the photographs in question to 
be published. 

In soliciting members of the public to make appointments for the 
taking of their photographs, the respondents, by the use of the words 
“press service” and by the use of the word “International,” which 
words are a part of the corporate name of the corporate respondent, 
create the false impression in the minds of the members of the public 
so approached that they are being interviewed by the representative 
of a regular press or news photos service organization, or by the 
International News Photos or International News Service, and that 
they are being asked for permission to take their photographs for 
publication in the regular course of the services rendered by such 
organizations in connection with some present or future news item. 

By such solicitation the members of the public so approached are 
caused to believe that a purchase of a photograph or photographs, 
if made, is only incidental to the seller’s occupation, and that a pur- 
chase of a photograph or photographs, if it can be then made, will 
be perhaps more favorable and convenient to the purchaser. 

By such means, and by such false impression created, the respond- 
ents, through their agents and representatives, secure the initial con- 
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tact and overcome the normal sales resistance on the part of prospec- 
tive purchasers, which is met with by competitors in the taking and 
selling of photographs to members of the public and the initiative, 
a most influential element in the purchase and sale transaction of the 
photogfaphs is usually thus, by the false impression created, placed 
with the purchasers, the members of the public solicited by the 
respondents, instead of remaining with the seller, the corporate 
respondent. 

Par. 13. The use by the respondents of the aforesaid false and mis- 
leading statements and representations has the capacity and tendency 
to, and does, and did, mislead and deceive members of the purchasing 
public into the erroneous and mistaken belief that the corporate 
respondent is and was a regular press or news photos service organi- 
zation or is and was the International News Photos and into the 
purchase of pictures from respondents because of such erroneous and 
mistaken belief. In consequence thereof trade has been diverted 
unfairly to the respondents from their said competitors who do not 
falsely represent the identity, nature or character of their respective 
businesses. 

CONCLUSION 


The aforesaid acts and practices of the respondents, and each of 
them, are all to the injury and prejudice of the public and of respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
mission upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before Edward E. Reardon, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein and oral arguments by John M. Russell, 
counsel for the Commission, and by Morton M. Lewis, counsel for 
the respondents, and the Commission having made its findings as to 
the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent International Press Service, Inc., 
a corporation, its officers, representatives, agents, and employees, and 
respondent Fred Friewald, his representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of photographs in com- 
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merce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

Representing through the use of the term “International Press 
Service,” or any part thereof, or any other term of similar import 
or meaning, in any corporate or trade name, or in any other manner 
or through any other means or device, that respondents, or either of 
them, form a part of, or have any connection with, the International 
News Service or International News Photos; or that respondents, or 
either of them, operate a press photographic service, or have any 
connection therewith, unless and until respondents, or such respond- 
ent, are, or is, regularly engaged in the business of selling a substan- 
tial percentage of the photographs taken by respondents, or such 
respondent, to the press for publication. 

It is further ordered, That the respondents shall within 60 days 
after service on them of this order file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
they have complied with this order. 
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W. R. YOUNG, DOING BUSINESS AS NATIONAL 
EMPLOYEES TRAINING SERVICE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3331. Complaint, Feb. 10, 1938—Decision, Dec. 7, 1939 


Where an individual engaged, as National Employees Training Service, in sale 


— 


(a 


(b) 


(c) 


(d) 


and distribution of correspondence course lessons for persons expecting to 
take civil service examinations to qualify for appointment to positions in 
the United States classified civil service, and, as thus engaged, in selling his 
said courses and lessons to purchasers in other States, in active competition 
with others also engaged in sale of courses of instruction of same general 
nature in commerce among the several States— 
Represented, directly or through agents, that he and his said agents were 
employed by the United States Government and represented the United 
States Civil Service Commission, and set forth on postal cards, containing 
various statements with respect to available Government positions and also 
words “Government positions $105 to $175 per month,” and inyiting inquiry 
on the attached prepaid reply card, but without advising recipient that he 
was in business of selling courses of instruction, trade name, National Em- 
ployees Training Service, facts being neither he nor any of his agents were 
in the employ of the United States Government and in no way represented 
the United States Civil Service Commission ; 
Represented that his business had been in existence for many years and 
was an old established one, and that prospective students solicited would 
have to enroll immediately in order to get within the quota of Government 
positions alloted to said individual, and which was practically filled, facts 
being his business had not been in existence for many years, but only for a 
period of a few years, no such quota had been allotted for the benefit of any 
of the persons who might purchase courses of instruction which he sold, and 
he did not confine his soliciting to students of high scholastic standing, but 
solicited all persons who were willing to subscribe to the course; 
Represented that jobs with the United States Government would be secured 
for the students taking the course of instruction offered by him, or that the 
money paid for such courses would be refunded, facts being he could guar- 
antee no positions to any person completing his course, and, with few excep- 
tions, did not refund price of tuition after being unable to secure a position 
for any student who had completed same; and 
Represented that he was able to get advance information concerning exam- 
inations to be conducted by the Civil Service Commission, and that students 
who had completed his courses had preference over other applicants for posi- 
tions in the classified civil service, facts being he could in no way influence or 
control such appointments, persons who completed his courses had no pref- 
erence over others and he could be of no assistance to prospective appointees 
to such positions except by instructing them so that they might be better 
prepared to take the necessary examination to have their names placed upon 
260605™—41—-vol. 30— 
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the eligibility roll, and he had, as aforesaid indicated, no advance informa- 
tion concerning examinations to be held by such commission, except such 
information as was given to public at large ; 

With the result that persons were misled through said cards and caused to 
believe that he was in some way connected with the United States Govern- 
ment, and with capacity and tendency to confuse, mislead, and deceive 
members of the public through practices aforesaid, and induce them to 
purchase his said courses in the erroneous belief that he in some way con- 
trolled appointments to positions in said classified civil service, and was in 
seme way connected with the Civil Service Commission aforesaid, and with 
the result that patronage was diverted unfairly to him from schools con- 
ducted by competitors who did not make same or similar claims or repre- 
sentations concerning their said schools or the courses of instruction which 
they sold: 

Held, That such claims and representations, under the circumstances set forth, 
were all to the injury of the public and competitors, and constituted unfair 
methods of competition. 

Before Mr. William C. Reeves, trial examiner. 
Mr. Harry D. Michael and Mr. William L. Pencke for the 


Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An ‘Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that W. R. 
Young, an individual, doing business under the name and style of 
National Employees Training Service, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent, W. R. Young, an individual, doing busi- 
ness under the name and style of National Employees Training Serv- 
ice, is now, and has been for more than 1 year last past, engaged in 
the sale and distribution in commerce between and among the various 
States of the United States, of courses of study and instruction in- 
tended for preparing students thereof for examinations for certain 
civil service positions under the United States Government, which 
said courses of study and instruction are pursued by correspondence 
through the medium of the United States mail. The office and prin- 
cipal place of business of said respondent in the conduct of said 
business is and has been located at 456 Book Tower Building, 1250 
Washington Boulevard, Detroit, Mich. Said respondent, in the 
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course and conduct of said business, during the time aforesaid, caused 
and does now cause, his said courses of study and instruction to be 
transported from his said place of business in Michigan to, into, and 
through States of the United States other than Michigan to the 
various purchasers thereof in such other States. 

Par. 2. During the time above mentioned other individuals, firms, 
and corporations in various States of the United States have been 
and are engaged in the sale and distribution in commerce between 
and among the various States of the United States and in the District 
of Columbia of courses of study and instruction intended for pre- 
paring students thereof for examinations for civil service positions 
under the United States Government and also of courses of study and 
instruction in other lines, all of which are pursued by correspondence. 
Said respondent has been, during the time aforesaid, in substantial 
competition in commerce between and among the various States of 
the United States in the sale of his said courses of study and instruction 
with such other individuals, firms, and corporations. 

Par. 3. Said respondent, directly or through representatives and 
agents designated and appointed by him, has made many misrepre- 
sentations to prospective students in soliciting the sale of and in selling 
said courses of study and instruction, among which are the following: 

1. That the sales representative soliciting students for said courses 
was in the employ of or otherwise represented or was connected with 
the United States Government. 

2. That respondent in conducting his business as aforesaid was an 
agency of or representative of or connected with the United States 
Government, or the United States Civil Service Commission. 

3. That the business of respondent was an old established business or 
that it had been in existence for many years. 

4. That the prospective students solicited would have to enroll for 
instruction immediately in order to come within a definite quota, and 
that the quota was practically filled. 

5. That a Government job was guaranteed to the student taking the 
course offered and if not obtained, money paid would be refunded. 

6. That the school conducted by respondent had means of securing 
advance information concerning examinations held by the United 
States Civil Service Commission. 

7. That respondent’s students received preference over cther candi- 
dates in securing appointments to Government positions. 

8. That only a limited number of students was to be enrolled in a 
certain locality. 
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9. That the prospect solicited had been selected to take the training 
offered because of high standing in the community or because of su- 
perior education or because of other special qualifications. 

10. That jobs were offered or that students taking the courses were 
placed in government positions by respondent school. 

11. That a large number of respondent’s former students had been 
placed in or had secured Government positions. 

12. That personal help would be given to students taking the courses 
offered. 

13. That the student solicited would be trained for a specific, desig- 
nated Government position or appointment. 

14. That prospective students solicited for said courses and whose 
contracts and payments were accepted, but who were not qualified 
by prior education or were not physically or otherwise qualified for 
Government positions for which training was offered, were properly 
qualified in such respects. 

15. That the nature, character or extent of courses offered was other 
than that given. 

The use by respondent of the word “National” in the name under 
which said business has been conducted, when used in connection with 
the sale of correspondence courses intended for preparing students 
thereof for positions in the classified civil service under the United 
States Government with other misrepresentations of Government 
connection by salesmen, as aforesaid, is misleading in that it serves 
to create an erroneous impression of Government connection and 
encourages misrepresentations by salesmen as aforesaid. 

The term “National Employees” in the name of said school is also 
misleading in that it tends to create the erroneous impression that 
said school is an organization composed of employees of the National 
Government or that it is an official institution for training persons 
selected for appointment to Government positions. 

In truth and in fact, neither respondent, nor the school conducted 
by him, nor anyone connected with said school, had any connection 
whatever with the United States Government or with the United 
States Civil Service Commission. Respondent’s school is not an old 
established one but is a comparatively new institution. Respondent 
cannot and does not guarantee Government appointments, nor do 
students of such school receive any preference in appointments to 
Government positions. Neither respondent nor anyone connected 
with said school had any advance knowledge in regard to examina- 
tions conducted by the United States Civil Service Commission. 
Refunds are not made as a general thing if Government jobs are not 
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obtained. Prospective students solicited or accepted for training 

were not limited by a definite quota or otherwise and were not spe- 

cially selected but all available prospects were solicited and accepted. 

Respondent had no Government job to offer and could not place his 

students in Government jobs. Comparatively few, if any, of respond- 

ent’s former students have been placed in or have secured Government 

positions. No personal help was given students taking respondent’s 

courses but all instruction was by correspondence. All of respondent’s 
instruction was general in character and was not for any specific or 

designated Government position or appointment. 

Par. 4. Respondent, in the sale of his said courses of study and 
instruction as aforesaid, through use of a so-called “Refund Agree- 
ment” as well as by direct representations of salesmen, has represented 
to students and prospective students that money paid for instruction 
will be refunded in the event Government positions are not obtained. 
The “Refund Agreement” used by respondent, as aforesaid, read as 
follows: 


REFUND AGREEMENT 


It is understood that I am to be trained for each Civil Service Examination 
covered by this contract until I have received a passing grade. Then, if I fail 
to receive an appointment during the period my name remains on the Government 
eligible list, I am upon written application to receive a refund of the entire 
amount paid for this training. 
The implication of said agreement is that civil service examinations 
for which respondent’s students prepare will be held within a reason- 
able time after such students have completed their courses and that 
Government appointments will be available within a reasonable time. 
In truth and in fact said agreements are, for all practical purposes, 
meaningless and inoperative in a large majority of cases and are 
misleading for the reason that at certain times and in regard to 
certain examinations for which respondent has offered courses, no 
examinations are held for long periods of time and as to certain local 
examinations none is likely to be held in the locality where respond- 
ent’s students are located. Moreover, even if an examination should 
be held and a student’s name placed on an eligible list, the chances 
of appointment are and have been remote or, if an appointment is 
eventually made, it is usually only after a long waiting period due to 
the fact that in many of the classifications used in making appoint- 
ments to the classified civil service and in regard to which respondent 
offers instruction, great numbers of eligibles are and have been avail- 
able for comparatively few appointments. 
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Par. 5. The use by respondent of the foregoing practices and repre- 
sentations and others similar thereto, in offering for sale and selling 
his courses of study and instruction, as herein set out, has had, and 
now has, the tendency and capacity to and does in fact mislead pur- 
chasers and prospective purchasers thereof into the erroneous and 
mistaken belief that such representations as set out in paragraphs 3 
and 4 hereof are true, and induces them to purchase such courses of 
study and instruction on account thereof. Thereby trade is unfairly 
diverted to respondent from competitors engaged in the sale in com- 
merce between and among the various States of the United States 
and in the District of Columbia of correspondence courses intended 
for preparing students thereof for civil service examinations as well 
as from those so engaged in such sale in other lines of study. 

There are among the competitors of respondent those who, in the 
sale of their respective courses of study and instruction, do not sim- 
ilarly or in any manner misrepresent the same or matters pertaining 
thereto. As a result of respondent’s said practices as herein set forth, 
substantial injury has been and is now being done by respondent to 
competition in commerce between and among the various States of 
the United States. 

Par. 6. The above acts and things done by respondent are all to 
the injury and prejudice of the public and of competitors of respond- 
ent, and constitute unfair methods of competition in interstate com- 
merce within the intent and meaning of section 5 of an act of Congress 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 
26, 1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 10, 1938, issued its com- 
plaint in this proceeding and caused same to be served upon the re- 
spondent W. R. Young, an individual doing business under the name 
and style of National Employees Training Service, charging him 
with the use of unfair methods of competition in commerce in viola- 
tion of said act. No answer to said complaint was filed by said re- 
spondent and thereafter testimony and other evidence was introduced 
in support of the allegations of said complaint at Detroit, Mich., on 
July 5, 1938, and at Columbus, Ohio, on July 7, 1988, by Harry D. 
Michael, counsel for the Commission, before William C. Reeves, an 
examiner for the Commission theretofore duly designated by it, which 
testimony was reduced to writing and filed in the office of the Com- 
mission together with numerous pieces of documentary evidence re- 
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ceived as exhibits. No testimony or other evidence was tendered by 
or on behalf of the respondent. Thereafter said proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the testimony taken and evidence received and the brief of 
counsel for the Commission in support of the complaint. No brief 
was filed by or on behalf of respondent and no request was made 
by him for permission to present oral argument, and the Commission 
having duly considered the matter and being now fully advised in the - 
premises finds that this proceeding is in the public interest and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, W. R. Young, is an individual and 
for a number of years carried on business at Detroit, Mich., under the 
name and style of National Employees Training Service, during which 
time he was engaged in the business of the sale and distribution of 
courses of home study instruction conducted by correspondence and 
intended for use in the instruction of persons who expected to take 
examinations to be conducted by the Civil Service Commission of the 
United States for the purpose of creating registers of eligibles for ap- 
pointment to positions in several of the branches of the classified civil 
service of the United States. The courses of instruction sold by re- 
spondent were divided into lessons and were in printed form and were 
sent by the United States mail by respondent from his place of business 
in Detroit in the State of Michigan through and into other States of 
the United States to the respective purchasers thereof. In the conduct 
of his said business, respondent was in active competition with various 
partnerships and corporations and other persons also engaged in the 
sale of courses of instruction of the same general nature as those sold 
by respondent, in commerce among several of the States of the United 
States. 

Par. 2. Respondent, in the course of his business as described in par- 
agraph 1 hereof, in offering for sale and selling courses of instruction, 
either directly or through agents appointed by him, has made numer- 
ous statements and representations concerning such courses of instruc- 
tion and the benefits to be derived from same, among which were 
statements and representations to the effect that respondent and his 
said agents were employed by the United States Government and rep- 
resented the United States Civil Service Commission ; that the business 
conducted by respondent was an old established business and had been 
in existence for many years; that prospective students solicited would 
have to enroll immediately in order to get within the quota of Govern- 
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ment positions allotted to respondent, which quota was practically 
filled; that jobs with the United States Government would be secured 
for the students taking the courses of instruction offered by respondent 
or that the money paid for such courses would be refunded by respond- 
ent; that respondent was able to get advance information concerning 
examinations to be conducted by the United States Civil Service Com- 
mission; that students who completed the courses of instruction sold 
by respondent had preference over other applicants for positions in 
the classified civil service of the United States. Other statements and 
representations of similar import were made by respondent and his 
agents concerning said courses of instruction. 

Par. 3. As a means of contacting prospective purchasers of the 
courses of instruction offered for sale by him, respondent mailed to 
humerous unnamed box holders on rural free delivery routes in vari- 
ous States of the United States, postal cards which had printed 
thereon numerous statements among which were statements to the 
effect that due to death, retirement, and normal Government expan- 
sion many thousands of Government positions are opened for the 
trained man or woman each year; that American citizens of good 
health and character could qualify for Government positions and the 
request was made that the attached reply card be mailed for free sam- 
ples of actual questions given in recent civil service examinations, but 
said cards contained no mention of the fact that respondent was in the 
business of selling courses of instruction. Attached to each of these 
cards was a business reply card which could be detached and mailed 
under the provisions of the United States Postal Laws and Regula- 
tions and was addressed to the National Employees Training Service, 
the trade name under which respondent carried on business. Each 
of these cards had printed thereon the request that it be detached 
and mailed. Also there was printed on each of said reply cards the 
following: 

Government positions $105 to $175 per montb- 


Also the statement that no postage stamp was necessary and that 
the postage would be paid by the addressee. Respondent also caused 
like cards to be distributed by the Western Union Messenger Service 
from house to house in various cities of the United States. The evi- 
dence shows, and the Commission finds, that many persons who 
received these cards and detached the return portion and mailed same 
to respondent were influenced in so doing by the fact that the cards 
could be sent by mail without attaching a postage stamp thereto and 
the name of the addressee printed thereon, “National Employees 
Training Service,” caused them to believe that sepandeni was in some 
way connected with the United States Government. 
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Par. 4. The statements and representations made by respondent, 
either directly or by his agents, concerning the courses of instruction 
offered for sale and sold by him, and the benefits to be derived there- 
from, as set out in paragraph 2 hereof, were false, misleading, and 
deceptive in that neither the respondent nor any of his agents was an 
employee of the United States Government; none of them in any 
way represented the Civil Service Commission of the United States; 
no quota of positions in the classified civil service of the United States 
had been allotted to respondent for the benefit of any of the persons 
who might purchase the courses of instruction sold by respondent; 
respondent could in no way influence or control appointments to posi- 
tions in the classified civil service of the United States, and the per- 
sons who completed the courses of instruction sold by respondent had 
no preference over other applicants for said positions; respondent 
could be of no assistance to prospective appointees to such positions 
except by instructing them so that they might be better prepared to 
take the necessary examinations to have their names placed upon the 
eligibility rolls, and respondent had no advance information concern- 
ing examinations to be held by the Civil Service Commission of the 
United States except such information as was given to the public at 
large. Respondent could guarantee no positions to any person com- 
pleting his course of study. With few exceptions, respondent did not 
refund the price of tuition after being unable to secure a position for 
any student who had completed the course of instruction. Respon- 
dent’s school is not an old established institution but had been in ex- 
istence only for a period of a few years. The respondent did not 
confine his soliciting to students of high scholastic standing but so- 
licited all persons who were willing to subscribe to the course, without 
making any discrimination with respect to their scholastic attain- 
ments. Such claims and representations have and have had the ca- 
pacity and tendency to confuse, mislead and deceive members of the 
public and to induce them to purchase the courses of instruction sold 
by respondent in the erroneous belief that respondent in some way 
controlled appointments to positions in the classified civil service of 
the United States and was in some way connected with the Civil 
Service Commission of the United States, and as a result, patronage 
has been diverted unfairly to respondent from schools conducted by 
competitors, which competitors have not made the same or similar 
claims and representations concerning the schools conducted by them 
or the courses of instruction sold by them. 
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The claims and representations made by the respondent as herein- 
before set out are all to the injury of the public and to competitors 
of respondent, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the provisions of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other evi- 
dence taken before William C. Reeves, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of 
said complaint, brief filed on behalf of the Commission, and the 
Commission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That W. R. Young, an individual, doing business 
under the name and style of National Employees Training Service, 
his representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, and distribution in commerce, as commerce is defined in the 
Federal Trade Commission Act, of courses of home study instruction 
designed for the preparation for civil service examinations, do forth- 
with cease and desist from representing: 

1. Through the use of the word “National” or any similar word or 
words in the trade name, advertising literature, or in any other manner, 
that he has any connection with or is an agency of the United States 
Government or the United States Civil Service Commission. 

2. That his business has been in existence for many years. 

3. That the enrollment of students is limited by a definite quota, or 
that only a small number of students are accepted in any given ter- 
ritory, or that only persons with high scholastic attainments are ac- 
cepted by respondent as prospective students for said course of 
instruction. 

4. That civil service positions in the United States Government 
are guaranteed to students who have completed respondent’s course 
of instruction. <a 

5. That the price of tuition will be refunded if respondent fails to 
secure positions for students who have completed the course of in- 
struction unless and until such refunds are in fact made in accordance 
with respondent’s agreement. 
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6. That respondent has any advance information with respect to 
available positions in the civil service, which information cannot be 
secured from the United States Civil Service Commission, or that 
respondent has any additional or confidential information with respect 
to such positions which is not available to the public. 

7. That respondent has any control of positions available in the civil 
service or that respondent’s students are preferred by the United 
States Civil Service Commission over other students who have not 
taken respondent’s course of instruction. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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GENERAL MOTORS CORPORATION, CHEVROLET MOTOR 
COMPANY, OLDS MOTOR WORKS, PONTIAC MOTOR 
COMPANY, BUICK MOTOR COMPANY, CADILLAC MOTOR 
CAR COMPANY, AND GENERAL MOTORS ACCEPTANCE 
CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3001. Complaint, Nov. 30, 1936—Decision, Dec. 8, 1939 


Where a corporation engaged in manufacture of a line of motor vehicles and in 
sale thereof, under various brand names, to public through a number of 
corporate subsidiaries and, after said subsidiaries’ dissolution, through sell- 
ing subsidiary, and a second concern which it organized to furnish credit to 
dealers in its said cars and to purchasers at retail buying same from dealer 
on a deferred payment or credit base, and which concern it entirely owned 
and controlled— 

Featured, or caused to be featured, in numerous and extended advertisements of 
various kinds and in descriptions therein of their new “6%” plan, as pub- 
lished, directly and through said corporate subsidiaries and through neon 
lights, mats, and sample advertisements made available to their dealers for 
use in local advertising, symbol “6%,” and so featured same in most of said 
advertising or advertisements, and in most of which there was not set forth 
extended explanation found in initial announcement of plan, that attention 
of purchaser was immediately drawn to said symbol or term and impression 
gained that there was meant 6 percent simple interest per annum, computed 
on declining balance as reduced by monthly payments; 

Facts being that under method employed of applying charge of one-half of 1 
percent per month for period of contract to initial unpaid balance and 
dividing by number of months involved sum of said balance and figure 
secured as aforesaid to derive monthly payment of customer, latter paid at 
rate in excess of 11 percent simple interest on amounts owed on transaction, 
as reduced by contract’s monthly payments; 

With effect of causing trade to be unfairly diverted to said corporation and, prior 
to their dissolution, to its various said subsidiaries, and to said concern, from 
competitors who did not in any manner misrepresent cost of credit charge 
for purchasing motor vehicles on installment or deferred payment plan in 
offer for sale or sale of their said products; to the substantial injury of 
eompetitors in commerce among the various States and in the District of 
Columbia: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors, and constituted unfair methods of competition. 


Before Mr. Edward E. Reardon, trial examiner. 
Mr. James M. Hammond for the Commission. 
Mr. John Thomas Smith, of New York City, for respondents. 
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Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that General 
Motors Corporation, Chevrolet Motor Co., Olds Motor Works, Pontiac 
Motor Co., Buick Motor Co., Cadillac Motor Co., and General Motors 
Acceptance Corporation, hereinafter referred to as respondents, have 
been and are using unfair methods of competition in commerce, as 
“commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacraPH 1. Respondent, General Motors Corporation, is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, and having its principal place 
of business at Detroit, in the State of Michigan. 

The respondents, Chevrolet Motor Co., Olds Motor Works, Pontiac 
Motor Co., Buick Motor Co., and Cadillac Motor Co. are all corpora- 
tions respectively, organized, existing, and doing business under and 
by virtue of the laws of the State of Michigan, with their principal 
place of business at Detroit, in said State. 

Respondent, General Motors Acceptance Corporation is a corpo- 
ration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, having its principal place of 
business located in the city of New York, in said State. 

Par. 2. Respondent, General Motors Corporation, for several years 
last past has been engaged in the business of manufacturing motor 
vehicles. Said manufacturing business is conducted through its sev- 
eral operating divisions producing Chevrolet, Oldsmobile, Pontiac, 
Buick, Cadillac, and LaSalle motorcars. The products thus manu- 
factured are sold and shipped by the said General Motors Corporation 
either directly, or through its wholly owned respondent subsidiary 
selling corporations, to wit: Chevrolet Motor Co., Olds Motor Works, 
Pontiac Motor Co., Buick Motor Co., and Cadillac Motor Co. These 
said motor vehicles, when so sold, are transported from the State or 
States in which they are manufactured to the purchasers thereof lo- 
cated in a State or States other than the State in which such ship- 
ment or shipments originate. Said products also are extensively sold 
and shipped to various foreign countries. 

The said respondent, General Motors Corporation, also owns the 
respondent, General Motors Acceptance Corporation, which was 
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organized by the said respondent, General Motors Corporation, to 
provide a time-payment plan offered exclusively by dealers in General 
Motors products. The officers and directors of respondent, General 
Motors Corporation, are in some instances officers and directors of the 
respondent subsidiary selling corporations, and also of the respondent, 
General Motors Acceptance Corporation. 

In the course and conduct of business, the respondents have been, 
and are in competition with other corporations, individuals, firms, 
and partnerships likewise engaged in similar businesses involving 
the offering for sale, the sale and distribution of motor vehicles in 
commerce among and between the various States of the United States 
and with foreign countries. 

Par. 3. In the course and conduct of business as described in para- 
graph 2 hereof, the respondent, General Motors Corporation, acting 
concertedly and in combination and cooperation with each of its 
respondent subsidiary selling corporations, and with respondent, 
General Motors Acceptance Corporation, devised, worked out, effectu- 
ated, adopted, and used a plan or method of financing the purchase 
of motor vehicles on a deferred or time payment plan, in connection 
with the offering for sale and the sale of motor vehicles in commerce 
among and between the various States of the United States and with 
foreign countries. The said respondent, General Motors Corpora- 
tion, and its said respondent subsidiary selling corporations, and 
their authorized dealers, and the said respondent, General Motors 
Acceptance Corporation, acting concertedly and in cooperation each 
with the other, caused advertising matter to be distributed, or circu- 
lated between and among the various States of the United States, 
and also internationally, and through the media of newspapers, maga- 
zines, trade journals, circulars, posters, and other printed matter. 
In such advertising, said plan or method of financing was repre- 
sented, designated, and referred to as a “6% Plan” and “New GMAC 
6% Time Payment Plan.” 

Par. 4. In truth and in fact, the aforementioned plan or method 
of financing the purchase of motor vehicles is not properly, truth- 
fully, or accurately referred to in the advertising as represented in the 
preceding paragraph in that it tends to convey and conveys to pur- 
chasers and prospective purchasers of motor vehicles that said plan 
or method is a 6 percent simple interest plan of financing, whereas 
it actually refers to a plan of financing involving a 6 percent interest 
charge on the full amount of the account originally financed from 
the date it begins to run to the date the account is closed, regardless 
of the fact that the account is divided into, and amortized gradually 
and regularly by, monthly payments of equal amounts. For that 
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reason, the said plan or method actually is a financing plan which 
involves the payment of interest at a rate much in excess of, or sub- 
stantially 100 percent greater than the “6%” feature in the aforesaid 
advertising. 

Par. 5. The advertising matter as represented in paragraph 3 
has the capacity and tendency to mislead and deceive, and does mis- 
lead and deceive a substantial part of the purchasing public into 
the erroneous belief that the said finance plan or method as above set 
forth contemplates a simple interest charge at the rate of 6 percent 
per annum upon the deferred and unpaid balances of the purchase 
price of motor vehicles and tends to and causes such purchasing 
public to buy motor vehicles in that belief. The interest rate of said 
finance plan or method actually amounts to almost 12 percent. 

Par. 6. The acts and practices of the several respondents, as herein 
set out, including the use of such advertising, as above set forth, 
have the capacity and tendency to, and do, serve to cause trade to be 
unfairly diverted to respondent, General Motors Corporation, its 
respondent subsidiary companies and authorized dealers, and to the 
respondent, General Motors Acceptance Corporation, and its affiliated 
companies, from competitors who do not adopt or use equivalent 
methods of advertising in the offering for sale or sale of motor ve- 
hicles. As a result thereof, substantial injury has been and is now 
being done by each and all of the respondents to competition in com- 
merce among and between the various States of the United States. 

Par. 7. The aforementioned methods, acts, and practices of respond- 
ents are all to the prejudice of the public and respondents’ competitors 
as hereinabove alleged. Said methods, acts, and practices constitute 
unfair methods of competition in commerce within the intent and 
meaning of section 5 of an act of Congress, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Frnpings As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission issued a complaint on November 30, 
1936, against the respondents in this proceeding, General Motors Cor- 
poration, Chevrolet Motor Co., Olds Motor Works, Pontiac Motor 
Co., Buick Motor Co., Cadillac Motor Car Co., and General Motors 
Acceptance Corporation, and caused the complaint to be served upon 
the respondents, charging them with the use of unfair methods of 
competition in commerce in violation of the provisions of the Federal 
Trade Commission Act. 
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The respondents, General Motors Corporation, Chevrolet Motor 
Co., Olds Motor Works, Pontiac Motor Co., Buick Motor Co., and 
Cadillac Motor Car Co., filed their joint answer to the complaint on 
December 23, 1936. 

The respondent, General Motors Acceptance Corporation, filed its 
separate answer to the complaint on December 28, 1936. 

Thereafter, testimony and other evidence in support of the allega- 
tions of the complaint were introduced by James M. EH::nmond, at- 
torney for the Commission, before Edward E. Reardon, theretofore 
duly designated an examiner of the Commission. At the conclusion 
of the taking of testimony and other evidence in support of the alle- 
gations of the complaint, the respondents, by their attorney John 
Thomas Smith, represented by Anthony J. Russo of counsel, rested 
the case without the introduction of testimony or evidence in 
opposition to the allegations of the complaint. 

The testimony and other evidence introduced were duly recorded 
and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing be- 
fore the Commission upon the complaint; the joint answer of the 
respondents, General Motors Corporation, Chevrolet Motor Co., Olds 
Motor Works, Pontiac Motor Co., Buick Motor Co., and Cadillac 
Motor Car Co.; the separate answer of respondent, General Motors 
Acceptauce Corporation; the testimony and other evidence; brief in 
support of the complaint and brief of respondents in opposition 
thereto; and, the Commission having duly considered the matter, 
and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent, General Motors Corporation (here- 
inafter referred to as General Motors) was organized pursuant to 
the laws of the State of Delaware in 1916. 

At all times since its incorporation it has been engaged in the 
manufacture and sale of motor vehicles. Its products are sold under 
the names and are commonly referred to as Chevrolets, Oldsmobiles, 
Pontiacs, Buicks, Cadillacs, and various and sundry other names. 
Its extended interests are administered through the medium of a 
number of subsidiaries by which means it promotes its various activi- 
ties involving the sale of its cars, accessories, and parts to the pur- 
chasing public and the financing of credit transactions pertaining to 
those sales, Its principal office and place of business is at Detroit, 
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Mich., in which State its principal factories also have their situs. 
It operates other factories and a considerable number of assembly 
plants in various other States. Its products are shipped from the 
State of Michigan and from its assembly plants to points throughout 
the United States and into the District of Columbia, for sale to the 
purchasing and consuming public through subsidiary Rorperataams 
organized for that purpose. 

Par. 2. The respondent, Chevrolet Motor Co. (hereinafter re-— 
ferred to as the Chevrolet Co.) was incorporated under the laws of 
New Jersey prior to 1916. The respondents, Olds Motor Works 
(hereinafter referred to as the Olds Co.), the Pontiac Motor Co. 
(hereinafter referred to as the Pontiac Co.), the Buick Motor Co. 
(hereinafter referred to as the Buick Co.), and the Cadillac Motor 
Car Co. (hereinafter referred to as the Cadillac Co.), were each in- 
corporated under the laws of Michigan prior to 1920, except the 
Pontiac Co., which was organized as a Michigan corporation prior 
to 1933. The principal place of business of all five of these com- 
panies was, prior to their dissolution at Detroit, Mich. 

All of the capital stock of these five subsidiaries prior to their 
dissolution, except the necessary qualifying shares held in the names 
of individuals, was owned by General Motors. The functions of these 
five sebardinniecn’ in the General Motors organization for a long time 
prior to the issuance of the complaint herein and up to the time of 
their dissolution consisted solely in marketing the cars manufactured 
by General Motors. 

Par. 3. At about the time of the issuance of the complaint herein, 
the Chevrolet, Pontiac, Olds, Buick, and Cadillac companies were dis- 
solved and their assets transferred to General Motors. All of their 
functions were immediately assumed by a single corporation newly 
organized for that purpose known as the General Motors Sales Cor- 
poration. The new company was incorporated in 1936, pursuant to 
the laws of the State of Delaware and is a wholly owned subsidiary 
of General Motors with its principal office and place of business in the 
General Motors Building, Detroit, Mich. It is now, and has been since 
its organization, engaged in selling substantially all of the cars man- 
ufactured by General Motors for domestic consumption. It exercises 
within the General Motors organization all of the functions of the now 
dissolved Chevrolet, Pontiac, Olds, Buick, and Cadillac companies. 
At all times since it commenced operating it has exercised the same 
duties as the pre-existing Chevrolet, Pontiac, Olds, Buick, and Cadillac 
companies to whose functions it succeeded in the General Motors 
organization. 
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Par. 4. The respondent, General Motors Acceptance Corporation 
(hereinafter referred to as GMAC), was incorporated in 1919 in the 
State of New York. It is entirely owned and controlled by General 
Motors and was organized by that company for the purpose of fur- 
nishing credit to dealers when purchasing cars from General Motors or 
its subsidiaries, and to retail purchasers when cars are bought by them 
on a deferred payment or credit basis. 

Its credit facilities are made available to retail purchasers by fur- 
nishing a ready means whereby the retail dealer may dispose of the 
installment contracts given him by retail purchasers. By this process 
the retail purchaser may contract to buy a car manufactured by 
General Motors on a deferred-payment basis. The dealer in turn is at 
liberty to assign this contract to GMAC, if acceptable to that company, 
and receives the approximate value therefor, whereupon GMAC col- 
lects the monthly installments from the retail purchaser as they be- 
come due. GMAC functions exclusively in connection with sales 
negotiated by authorized dealers in cars manufactured by General 
Motors except as to used cars of other makes taken by those dealers 
in trade. 

Par. 5. At all times since 1934 General Motors has manufactured all 
of its cars regardless of the type or brand name under which they are 
commonly sold. Immediately following their manufacture these cars 
were sold to the Chevrolet, Olds, Pontiac, Buick, and Cadillac com- 
panies up to the time of their dissolution as above stated. These com- 
panies functioned only as selling agencies and, except for the small 
percentage of cars sold by them at their own retail stores, or sold by 
General Motors itself, as hereinafter described, disposed of the entire 
General Motors production of cars to authorized retail dealers in 
General Motors’ cars, of whom there are several thousand located in 
all parts of the United States. The retail dealers in turn sold these 
cars to the public, being aided in that respect by the entire General 
Motors corps of subsidiaries named as respondents herein and the 
General Motors Sales Corporation following its organization. 

Since dissolution of the Chevrolet, Olds, Pontiac, Buick, and Cad- 
illac companies in the fall of 1936, the General Motors Sales Cor- 
poration has taken title to substantially all cars manufactured by 
General Motors for domestic distribution and disposed of them to 
the public through the medium of its authorized dealers in the same 
manner as the dissolved subsidiaries carried out their functions in 
this respect prior to their dissolution. The names of the dissolved 
corporations were continued as division names in the new selling 
company, such as Chevrolet division, General Motors Sales Cor- 
poration. The retail stores formerly maintained by the dissolved 
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companies continued to be and still are operated by the General 
Motors Sales Corporation. 

Par. 6. All of the respondents named in this proceeding, including 
the five dissolved selling subsidiaries, at the time of the institution 
of this proceeding and for a long time prior thereto, were in compe- 
tition with other companies likewise engaged in the sale of motor 
vehicles in commerce among and between the various States of the 
United States and in the District of Columbia. The General Motor 
Sales Corporation has been likewise engaged in competition in said 
commerce since it took over the functions of the five dissolved selling 
subsidiaries as above described. 

Par. 7. Prior to their dissolution the Chevrolet, Pontiac, Buick, 
and Cadillac companies maintained several retail stores wherein cars 
manufactured by General Motors were sold direct to the public. 
Two of these stores were maintained by the Chevrolet Co. in Mich- 
igan. The Cadillac Co. maintained retail stores in New York, Michi- 
gan, and Illinois, which sold both Cadillac and LaSalle cars. The 
Buick Co. and the Pontiac Co. both maintained retail stores in Mich- 
-igan. All of the balance of the cars manufactured by General 
Motors, except a few sold by General Motors itself, passed through 
the hands of its selling subsidiaries direct to the public through the 
medium of the authorized dealers in General Motors products. 
General Motors does not deal with these dealers direct, but through 
its selling subsidiaries. 

The relationship between the dealer and the selling subsidiary of 
General Motors with whom he dealt was and is established by con- 
tract which was subject to cancellation on short notice. ‘These con- 
tracts outline generally the way in which the dealer shall conduct 
his business and the manner in which he may purchase and sell the 
type of car in which he deals. Respondents furnished, or made 
available to the dealers, the necessary forms for keeping their ac- 
counts, making reports, purchasing and selling cars and computing 
the charges under the “6%” plan hereinafter described. 

‘General Motors Sales Corporation now sells, and prior to its organi- 
zation the five dissolved companies sold, the cars manufactured by 
General Motors either to the dealer for cash or on credit arranged 
through General Motors Acceptance Corporation. The dealer in turn 
sold to the retail purchaser for cash or on credit. In the latter case 
a conditional sales contract, chattel mortgage, or similar credit device, 
was executed by the retail purchaser, depending upon the law of the 
State in which the transaction occurred, providing for the discharge 
of the debt in monthly payments, usually over a period of 12, 18, or 
24 months. — 
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Par. 8. The control of General Motors over its subsidiaries, to wit, 
Chevrolet, Olds, Pontiac, Buick, Cadillac, GMAC, and General Motors 
Sales Corporation, was and is complete, both through stock control 
and through the medium of an interlocking directorate. Directors 
and officers of General Motors were likewise officers and directors of 
each of these subsidiaries. 

Par. 9. In the fall of 1935 the respondent General Motors, through 
its various subsidiaries, announced a plan of financing the purchase of 
the several brands of motor vehicles manufactured and distributed by 
it, as aforesaid, on a deferred or installment payment plan which was 
referred to and described as the “6%” or “Six Per Cent” plan. This 
plan was first advertised by General Motors through its subsidiary 
GMAC in an advertisement which appeared in newspapers of wide 
and general circulation on October 2, 1935. The initial advertisement 
was as follows: 

GMAC 


GENERAL MOTORS ACCEPTANCE CORPORATION 


REDUCES TIME PAYMENT COSTS ON NEW CARS 


With a new 6% Plan 


SIMPLE AS A, B, C 


A—TAKE YOUR UNPAID BALANCE 
B—ADD COST OF INSURANCE 
C’—MULTIPLY BY 6%—12 months’ plan 


(One-half of one percent per month for periods more 
or less than 12 months) 


That’s your whole financing cost. No extras. No 
service fees. No other charges. 


GMAC announces today a new, economical way to buy any new General Motors 
car from General Motors dealers all over the United States. 

It’s the plan you’ve been waiting for—a plan you can understand at a glance. 
It is far simpler and more economical than any other automobile time payment 
arrangement you’ve ever tried. 

Actually as\simple as A, B, C—this new plan provides for convenient time pay- 
ments of the unpaid balance on your car—including cost of insurance and a 
financing cost of 6%. This represents a considerable reduction in the cost of 
financing car purchases. It is not 6% interest, but simply a convenient multi- 
plier anyone can use and understand. Nothing is added in the way of so- 


1In some States a small legal documentary fee is required. 
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called service or carrying charges. There are no extras. Simply a straight for- 
ward, easy-to-understand transaction. 

This simple step brings the world’s finest cars within reach of thousands who 
have long needed new cars. When you buy a new Cadillac or Buick, Chevrolet 
or Pontiac, Oldsmobile or LaSalle, on this new plan, you actually save money! 

And finally—buyers under this new plan receive an insurance policy in the 
General Exchange Insurance Corporation which protects them against Fire, 
' Theft, and Accidental Damage to their cars. 

(Block here asking owners to make comparison with other finance plans.) 


OFFERED ONLY BY DEALERS IN 


CHEVROLET CARS & TRUCKS—PONTIAC—OLDSMOBILE— 
BUICK—LaSALLE—CADILLAC 


* * * * * % * 
Following the appearance of this advertising matter many similar 
advertisements were published both by GMAC and by the other five 
selling subsidiaries of respondent, to wit, the Chevrolet, Pontiac, Olds, 
Buick, and Cadillac companies. Some of them gave an extended 
explanation of the “6%” plan, such as is given in the advertisement 
quoted in full above, but most of them did not and confined them- 
selves to a short reference to the “6%” plan. Typical references to 
the “6%” plan in these advertisements are as follows: 
Chevrolet: 


Compare Chevrolet’s low delivered prices and the new, greatly reduced GMAC 
6% Time Payment Plan. 


Pontiac: 


All Pontiac cars can be bought on GMAC’s new 6% Plan which greatly re- 
duces the cost of buying on time. 


Olds: 


New 6% GMAC Time Payment Plan. 
Buick: 


The new GMAC 6% TIME PAYMENT PLAN not only simplifies financing 
but actually cuts the cost of buying a car on time. 


LaSalle: 

Available on GMAC’s new 6% Time Payment Plan. 
Cadillac: 

Available on GMAC’s new 6% time payments. 


In addition to these advertisements, the “6%” plan was highly 
publicized by the use of billboards and window posters. In many of 
these advertisements the symbol “6%” was featured in a size far 
greater than most of the other lettering in the advertisement. All of 
these advertisements were paid for by GMAC or the other selling 
subsidiaries of General Motors as indicated herein, entirely from their 
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own funds or from a fund known as the “dealers’ fund,” which was 
collected and controlled by the selling subsidiaries. Money for the 
“dealers’ fund” was raised by billing the dealers a specified amount 
in the invoice pertaining to each car sold to them. This charge was 
in turn passed along to the retail purchaser by the dealer. Neon 
signs featuring the term “6%” were also made available by said 
subsidiaries to dealers as were mats and sample advertisements for 
use in inserting advertisements in local newspapers, magazines, or 
circulars, at the dealer’s expense. 

The function and purpose of all this advertising, including that 
published by GMAC, was to promote and further the sale to the 
purchasing public of new cars manufactured by General Motors. 

Par. 10. The announcement and use of the “6%” plan by General 
Motors gave that company such an advantage over competitive 
motorcar manufacturers that all of its principal competitors promptly 
announced similar plans for financing the sale of new cars on a 
deferred-payment basis, and by the middle of January 1936, all of 
these competitors had announced similar “6%” financing plans. 
Complaints were issued by the Commission against all of these man- 
ufacturers. The names of the principal respondents and the docket 
numbers of these cases are as follows: 


Docket 3000—Nash Motors Co. 

Docket 3002—Chrysler Corporation, et al. 

Docket 80083—Graham-Paige Motors Corporation, et al. 
Docket 8004—Hudson Motor Car Co., et al. 

Docket 3005—Ford Motor Co., et al. 

Docket 3006—Reo Motor Car Co. 

Docket 3007—Packard Motor Car Co. 


The complaints in these cases were substantially similar to the 
complaint in the instant proceeding. AJl of these respondents, with 
the exception of the Ford Motor Co., chose to stipulate the facts 
and agreed to cease and desist from the acts and practices alleged in 
these complaints. These agreements were executed at various dates 
during the spring and summer of 1936. These companies were 
forced to adopt the “6%” plan to promote the sale of motor vehicles 
because of the competitive disadvantage at which they were placed in 
view of the prior adoption and advertisement of such plan by General 
Motors and its subsidiaries. 

Par. 11. The respondent General Motors and its subsidiaries dis- 
continued advertising the “6%” plan during the spring or summer of 
1936. The General Motors Sales Corporation never published a “6%” 
plan advertisement although General Motors through its subsidiaries 
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has placed in the hands of its dealers the requisite contract forms, tab- 
ulations, and data necessary to compute the “6%” plan, which plan is 
still used by the respondent General Motors and its subsidiaries 
although not publicly advertised by them. 

Par. 12. In most of the “6%” advertising sponsored by the re- 
spondents herein, the term “6%” was featured in such a way that the 
attention of the purchaser or prospective purchaser was immediately 
drawn to it. The testimony of the members of the public who were 
called to explain the impression they gained from these advertise- 
ments shows, and the Commission finds, that when the term “6%” 
is used in connection with monthly payments, it is understood to 
mean 6 percent simple interest per annum computed on the declining 
balance as reduced by said monthly payments. 

As actually carried out in practice by the respondent General 
Motors and its subsidiaries the “6%” plan was computed by multi- 
plying the unpaid balance on the car purchased by 6 percent in 
cases where the balance was to be paid in monthly installments over 
a period of 1 year. If for a shorter or longer period, the charge 
was one-half of 1 percent per month, so that for a period of 18 
months the multiplier was 9 percent and for 24 months it was 12 per- 
cent. The sum thus obtained by this computation was then added 
to the original unpaid balance of the purchase price of the car and 
the total divided by the number of months over which the contract 
extended, for the purpose of obtaining the amount of each monthly 
installment. By this means there was no reduction of the amount 
charged under the “6%” plan to correspond with the diminution of 
the original unpaid balance by the monthly installments paid by the 
retail purchaser. The purchaser paid 6 percent, 9 percent, or 12 
percent as the case might be, on the total amount originally owed 
which resulted in a charge of approximately 1114 percent simple 
interest per annum on an original balance as reduced by monthly 
payments instead of 6 percent interest as was generally implied. 
An example showing the difference in the amount paid by the pur- 
chaser under the 6 percent-plan and the amount that would have 
been paid at 6 percent simple interest per annum computed on the 
declining balance as reduced by the monthly installment payments 
made is as follows: 

On an original unpaid balance of $400 amortized in equal monthly 
installments over a period of 18 months, the total charge for financing 
under the 6-percent plan was $36, which amounts to 11.8684 percent 
simple interest per annum. If the $400 balance were amortized in 
a like manner in equal monthly installments over 18 months, the charge 
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for this credit computed at the rate of 6 percent interest per annum 
on the declining balance as reduced by the monthly payments would 
amount to a total of only $19 or $17 less than that charged under 
the “6%” plan. Other computations show that on an original bal- 
ance of $300 paid in monthly installments over 1 year the “6%” plan 
charge was at the rate of 11.0769 percent interest per annum; on a 24- 
month debt of $600 the charge was equivalent to 11.52 percent interest. 

The advertisements published by GMAC all furthered the sale of 
cars manufactured by General Motors. It was financially interested 
in promoting these sales. It was a subsidiary of General Motors and 
dealt exclusively with General Motors dealers. The record shows 
that during 1936 alone, it purchased 710,924 installment contracts 
covering new cars sold by General Motors dealers and that the unpaid 
balance on these contracts averaged $550 each. This business repre- 
sented between 65 percent and 70 percent of all time-payment con- 
tracts on new cars negotiated by General Motors retail dealers dur- 
ing that year. Although GMAC was organized primarily as a 
finance company, to furnish credit to dealers and retail purchasers 
of General Motors cars, its activities in promoting the sales of General 
Motors cars, at retail as herein found, places it in the same category 
as the other sales subsidiaries of General Motors and it has and 
does promote the sale of such motor vehicles through such adver- 
tising matter. Other companies engaged in automobile financing 
of a general nature found a considerable reduction in business fol- 
lowing the announcement of respondents’ “6%” plan. 

Par. 18. There was, and is, a regular flow of commerce in said 
motor vehicles from the factories of the respondent General Motors 
in the State of Michigan to the retail purchasers thereof in other 
States, through retail dealers and, prior to their dissolution, through 
the Chevrolet, Pontiac, Olds, Buick, and Cadillac companies, and 
subsequently through their successor, General Motors Sales Corpora- 
tion and this movement of motor vehicles manufactured by General 
Motors from the factories maintained by it in the State of Michigan, 
to said retail purchasers in other States was furthered, aided and 
assisted by the acts and practices of the respondent GMAC. General 
Motors and its subsidiaries, including GMAC, aided and assisted in 
the promotion and sale of motor vehicles by retail dealers through 
the medium of said “6%” or “six per cent” plan of financing deferred 
or installment payments on new motor vehicles and the advertisement 
and use of this plan by General Motors and its subsidiaries, including 
GMAG, increased the retail sale of new motor vehicles manufactured 
by General Motors to the benefit of it and its subsidiaries. 
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Par. 14. The advertisements of the respondents herein as outlined 
in paragraph 9 hereof have the capacity and tendency to mislead 
and deceive, and have misled and deceived, a substantial part of 
the purchasing public into the erroneous and mistaken belief that 
the said “6%” or “six per cent” finance plan, as above set forth, 
contemplates a simple interest charge of 6 percent per annum upon 
the deferred and unpaid balance of the purchase price of the motor 
vehicles sold by the respondents, and tends to cause, and has caused, 
such purchasing public to buy motor vehicles manufactured by Gen- 
eral Motors because of that erroneous and mistaken belief, when in 
truth and in fact the total of the credit charge, computed in accord- 
ance with said “6%” or “six per cent” plan, amounts to approximately 
1114 per cent simple interest per annum upon the deferred and 
unpaid balance, as diminished by the installment payments made, of 
the price of the motor vehicles sold to the purchasing public. 

Par. 15. The acts and practices of the several respondents herein 
had the capacity and tendency to and did, cause trade to be unfairly 
diverted to respondents General Motors, GMAC, and, prior to their 
dissolution, to the Chevrolet, Pontiac, Olds, Buick, and Cadillac 
companies, from competitors who did not, and who (including those 
stipulating to cease and desist) do not, in any manner misrepresent 
the cost of the credit charge for purchasing motor vehicles on the 
installment or deferred-payment plan in the offering for sale or sale 
of motor vehicles. As a result thereof, substantial injury has been 
done by the respondents to competitors in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondent General Motors 
Corporation and its subsidiary, the respondent General Motors Ac- 
ceptance Corporation, and prior to their dissolution, the respondents 
Chevrolet Motor Co., Olds Motor Works, Pontiac Motor Co., Buick 
Motor Co., and Cadillac Motor Car Co., were and are all to the 
prejudice and injury of the public and of competitors of said re- 
spondents, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the joint answer of re- 
spondents, General Motors Corporation, Chevrolet Motor Co., Olds 
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Motor Works, Pontiac Motor Co., Buick Motor Co., and Cadillac Mo- 
tor Car Co., ml the separate answer of the Goneed Motors Accep- 
tance Gero ien testimony and other evidence taken before Ed- 
ward E. Reardon, an examiner of the Commission theretofore duly 
designated by it in support of the allegations of said complaint, and 
in opposition thereto, briefs, filed herein by James M. Hammond, 
counsel for the Commission, and by John Thomas Smith, represented 
by Anthony J. Russo, of counsel, attorneys for the respondents, and 
the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent General Motors Corporation, 
directly or through its subsidiary, General Motors Sales Corporation, 
or any other subsidiary, and respondent General Motors Acceptance ~ 
Corporation, their respective officers, representatives, agents, and em- 
ployees, in connection with the offering for sale, sale, and distribu- 
tion of motor vehicles or any other products in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 

1. Using the words “six per cent” or the figure and symbol “6%” 
or any other words, figures or symbols indicating percentage, in con- 
nection with the cost of, or the additional charge for, the use of a 
deferred or installment payment plan of purchasing motor vehicles 
or any other product, when the amount of such cost or charge col- 
lected from, or to be paid by, the purchaser of a motor vehicle or any 
other product under such plan is in excess of simple interest at the 
rate of 6 percent per annum, or at the rate indicated by such words, 
figures, or symbols, calculated on the basis of the unpaid balance due 
as diminished after crediting installments as paid; 

2. Acting concertedly or in cooperation with any company, firm, or 
individual, or with any of their agents or dealers, in a way calculated 
to further the sale of motor vehicles or any other product through 
use of the methods referred to in paragraph 1 of this order. 

lt is further ordered, That the complaint be, and the same hereby 
is, dismissed as to the respondents Chevrolet Motor Co., Olds Motor 
Works, Pontiac Motor Co., Buick Motor Co., and Cadillac Motor Car 
Co., in view of the dissolution of these corporations since the institu- 
tion of this proceeding. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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FORD MOTOR COMPANY AND UNIVERSAL CREDIT 
CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLA1ION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3005. Complaint, Dec. 1, 1986—Decision, Dec. 8, 1939 


Where a corporation engaged, as one of largest producers and with wide 
influence, in manufacture of all types of automobiles, including trucks, and 
in transportation and sale of its said products and parts from its place of 
business and assembly plants at various points in the United States to 
several thousand retail dealer outlets throughout the United States; 

Acting concertedly and in cooperation with a concern which it originally or- 
ganized and incorporated to furnish credit to its dealers and retail pur- 
chasers, and which concern confined its business entirely to financing 
Sale of cars, accessories, and parts made by said corporation and sold to 
its dealers and to financing retail sales of said corporation’s cars by 
dealers to public, excepting only such used cars of other makes as were 
taken in trade by dealers, and which simultaneously published advertise- 
ments similar to those hereinbelow set forth, and following the announce- 
ment and adoption of similar plans by various competitors of such corpora- 
tion— 

Announced, through press release and in newspaper advertisements, its “$25-A- 
MONTH TIME PAYMENTS AND A NEW UCC 6% FINANCE PLAN,” 
and referred thereto in many other advertisements, some of which, like 
original announcement, contained explanatory data with reference to 
working of plan in question, and others of which merely referred to so- 
called “6%” plan in some such way as “new UCC 6% finance plan” and 
“6% Plan of Financing. Total cost of credit is only 44% monthly on original 
unpaid balance and insurance. (6% for 12 months) ;” 

Facts being plan in question, under which there was added to the original 
unpaid balance charge amounting to one-half of 1 percent a month for the 
number of months provided for payment thereof in particular contract, and 
sum thus arrived at, together with insurance coverage, was divided by 
said number of months to arrive at amount of customer’s monthly pay- 
ment, did not result in charge of 6 percent simple interest on amount owed 
under contract by customer as reduced from month to month by pay- 
ments made, but amounted to approximately 1114 percent simple interest 
per annum on indebtedness as provided by customer’s contract ; 

With effect of misleading and deceiving substantial part of purchasing public 
into erroneous belief that said finance plan or method, as above set forth 
contemplated a simple interest charge at the rate of six percent per annum 
upon the deferred and unpaid balance of the purchase price of motor 
vehicles, and of causing such public to buy said products from it through 
its authorized dealers and agents because of such belief, and of causing trade 
to be unfairly diverted to it and to its authorized dealers from competitors 
who did not in any manner misrepresent the cost of the credit charge for 
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purchasing motor vehicles on installment or deferred payment plan in 
offer or sale thereof; to the substantial injury of competitors in com- 
merce among the various States and in the District of Columbia: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce. 

Before Mr. Edward E. Reardon, trial examiner. 

Mr. James M. Hammond for the Commission. 

Bodman, Longley, Bogle, Middleton & Farley, of Detroit, Mich., 
for Ford Motor Co. 

Davies, Richberg, Beebe, Busick & Richardson, of Washington, 

D. ©. and Mr. Phillip W. Haberman, of New York City, for Uni- 

versal Credit Corp. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Ford 
Motor Co. and Universal Credit Corporation, hereinafter named and 
referred to as respondents, have been and are using unfair methods of 
competition in commerce, as “commerce” is defined in said act of 
Congress, and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent, Ford Motor Co., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Delaware, with its principal place of business located 
at Dearborn, in the State of Michigan. It is now, and for a number 
of years last past has been engaged in the business of manufacturing 
motor vehicles and in the sale and transportation thereof in com- 
merce between and among various States of the United States, in 
Canada, and in other foreign countries. It causes and has caused 
said motor vehicles, when sold, to be shipped from its place of busi- 
ness in the State of Michigan to purchasers thereof located in dif- 
ferent parts of the United States, in Canada, and in other foreign 
countries. 

Universal Credit Corporation is a corporation, organized, existing, 
and doing business under and by virtue of the laws of the State of 
Delaware, with its principal place of business located in the city of 
Detroit, in the State of Michigan. It is now, and for some time past, 
haz been concertedly and cooperatively engaged with the said re- 
spondent, Ford Motor Co., in the offering for sale and sale of motor 
vehicles manufactured by the said respondent, Ford Motor Co., in 
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commerce between and among the various States of the United States 
and with foreign countries. 

In the course and conduct of their business, respondents, Ford 
Motor Co., and Universal Credit Corporation, have been at all times 
herein referred to in competition with other corporations, individ- 
uals, firms, and partnerships likewise engaged in similar businesses 
involving the sale and distribution of motor vehicles in commerce 
as hereinabove set out. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, the respondents, Ford Motor Co. and Uni- 
versal Credit Corporation, acting concertedly and in cooperation each 
with the other, and with the authorized dealers of the said respond- 
ent, Ford Motor Co., devised, worked out, effectuated, adopted, and 
used in connection with the offering for sale and sale of motor 
vehicles manufactured by the said respondent, Ford Motor Co., in 
commerce as herein set out, a plan or method of financing the pur- 
chase of such vehicles on a deferred- or time-payment plan. The 
said respondent, Ford Motor Co., its authorized dealers, and the 
said respondent, Universal Credit Corporation, acting concertedly 
and in cooperation each with the other, caused advertising matter 
to be distributed or circulated, between and among the various States 
of the United States and also internationally, through the media of 
newspapers, trade journals, circulars, posters, and other printed 
matter. In such advertising, said plan or method of financing was 
variously represented, designated, and referred to as follows: 

With the usual low down-payment, $25 a month buys any type of new Ford 
ear. Financing at % of 1% a month, or 6% for 12 months. You receive 
insurance at conference rates. Complete fire and theft insurance—and $50 
deductible collision, and protection against accidental physical damage to 
your car. The Universal Credit Company offers exclusively the Authorized 
Ford Finance Plan. 

$25 a month buys any model 1936 Ford V-8. Usual low down-payment. 14% 
per month, or 6% per year, includes insurance. Ask any Ford dealer about 
the Universal Credit Company $25-a-month $% Finance Plans. 

$25 a month with the usual low down-payment, buys any new Ford V-8 car 
on new U. C. C. %% per month finance plans. 

Ask about the $25-a-month and 14% per month Finance Plans of the Uni- 


versal Credit Company. 
Ask your Ford dealer about the new $25-a-month and U. C. C. 6% finance 


plan. 

Par. 3. In truth and in fact, the aforementioned plan or method 
of financing the purchase of motor vehicles is not properly, truth- 
fully, or accurately referred to in the advertising matter as set forth 
in the preceding paragraph, in that it tends to convey and conveys 
to purchasers and prospective purchasers of motor vehicles the 
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impression and belief that said plan or method is a 6 percent simple 
interest plan of financing, whereas it actually refers to a plan of 
financing involving a 6 percent interest charge on the full amount of 
of the account originally financed from the date it begins to run to 
the date the account is closed, regardless of the fact that the account 
is divided into, and amortized gradually and regularly by, monthly 
payments of equal amounts. For that reason, the said plan or 
method actually is a financing plan which involves the payment of 
interest at a rate much in excess of, or substantially 100 percent 
greater than, the “6%” feature in the aforesaid advertising. 

Par. 4. The representations contained in the advertising matter 
as set forth in paragraph 2 have the capacity and tendency to mis- 
lead and deceive, and do mislead and deceive a substantial part 


of the purchasing public into the erroneous belief that the said finance ~ 


plan or method as above set forth contemplates a simple-interest 
charge at the rate of 6 percent per annum upon the deferred and 
unpaid balances of the purchase price of motor vehicles and tends 
to and causes such purchasing public to buy motor vehicles from 
respondents and their duly authorized agents in that belief. The 
interest rate of said finance plan or method actually amounts to 
almost 12 percent. 

Par. 5. The acts and practices of the respondents as herein set 
out, including the use of such advertising, as above set forth, have 
a capacity and tendency to, and do serve to cause trade to be unfairly 
diverted to respondent, Ford Motor Co., and its authorized dealers 
and to the respondent, Universal Credit Corporation, and its affil- 
iated companies, from competitors who do not adopt or use equiv- 
alent methods of advertising in the offering for sale or sale of motor 
vehicles. As a result thereof, substantial injury has been, and is 
now being, done by each and all of the respondents to competition in 
commerce among and between the various States of the United States. 

Par. 6. The aforementioned methods, acts, and practices of re- 
:pondents are all to the prejudice of the public and respondents’ 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of section 5 of an act of Congress, entitled 
“An Act to create a Federal Trade Commission to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finprn¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission issued a complaint on December 1, 
1936, against the respondents in this proceeding, the Ford Motor Co. 
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and the Universal Credit Corporation and caused the complaint to 
be served upon the respondents, charging them with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of the Federal Trade Commission Act. 

After the service of the complaint, and after the filing of a sep- 
arate answer thereto by the respective respondents, and before the 
taking of testimony in support of the complaint, as to the Ford 
Motor Co., the Commission on April 9, 1987, approved a stipulation 
as to the facts, and agreement to cease and desist, executed by the 
respondent Universal Credit Corporation. Thereafter and on the 
5th day of May 1937, the Commission issued an order dismissing the 
complaint, as to that respondent. 

The respondent, Ford Motor Co., on January 10, 1938, filed a 
motion to dismiss the complaint, as to it, and the motion was denied 
by the Commission by an order issued on January 11, 1988. 

Thereafter, testimony and other evidence in support of the allega- 
tions of the complaint, as to the respondent, the Ford Motor Co., 
were introduced by James M. Hammond, attorney for the Commis- 
sion, before Edward E. Reardon, an examiner of the Commission 
theretofore duly designated by the Commission. 

At the conclusion of the introduction of testimony and evidence in 
support of the allegations of the complaint, the respondent, the Ford 
Motor Co., by its attorneys, Bodman, Longley, Bogle, Middleton & 
Farley, rested the case without the introduction of testimony or 
other evidence on the part of the Ford Motor Co. in opposition to 
the allegations of the complaint. 

The testimony and other evidence introduced were duly recorded 
and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission upon the complaint; the answer of the 
respondent, the Ford Motor Co.; the testimony and other evidence; 
brief in support of the complaint and brief of respondent, the Ford 
Motor Co., in opposition thereto; and, upon oral arguments of 
counsel for the Commission and counsel for the respondent, the Ford 


1 Such order was as follows: 

This matter coming on to be heard by the Commission and it appearing that the re- 
spondent Universal Credit Corporation has entered into a stipulation [See 24 F. T. C. 1399] 
whereby it agreed to cease and desist from separately, concertedly, cooperatively, or other- 
wise using any advertising matter or furnishing to authorized dealers or distributors any 
advertising matter in which the expression ‘6%” is used, without equally prominent use, 
fn direct conjunction therewith, of explanatory language which makes it clear that the said 
6 percent does not refer to or indicate 6 percent per annum, simple interest, and the 
Commission having duly considered the same, and being now fully advised in the premises ; 

It is ordered, That the complaint herein be, and the same hereby is, dismissed as to the 
respondent Universal Credit Corporation. 
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Motor Co.; and, the Commission having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Ford Motor Co., is a corporation 
organized and existing pursuant to the laws of the State of Delaware, 
having its principal office and place of business at Dearborn, Mich., 
at which point it engages in the business of manufacturing all types 
of automobiles, including trucks. Its products are shipped from its 
place of business, and from the assembly plants hereinafter referred 
to located at various points in the United States, to the purchasers 
thereof located in the various States of the United States and in 
the District of Columbia. ‘To assist in carrying out the distribution 
of its products it maintains a number of assembly plants at points 
located in States other than the State of Michigan. Parts manu- 
factured at the principal factory in Michigan are shipped to these 
assembly plants and there assembled into completed automobiles, 
including trucks, which are in turn shipped to purchasers or prospec- 
tive purchasers in zones covering various States within shipping 
radius of said assembly plants. 

The respondent, Ford Motor Co., is one of the largest producers 
of automobiles in the United States and has wide influence in the 
automobile manufacturing industry as a whole. During the calendar 
year 1935 it sold 1,065,000 automobiles in the United States includ- 
ing cars and trucks, 963,000 in 1936, and 975,000 in 1937. 

Par. 2. There are other corporations in the United States which 
are also engaged in the manufacture of automobiles in competition 
with respondent Ford Motor Co. and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. Some of these com- 
petitors are as follows: 

Chrysler Corporation, a Delaware corporation, having factories in 
‘he State of Michigan and other places. This corporation manufac- 
tures the Chrysler, DeSoto, Dodge, and Plymouth cars; 

Nash-Kelvinator Corporation, having its factory and principal 
place of business at Kenosha, Wis. ; 


Graham-Paige Motors Corporation, having its principal place of 
business at Detroit, Mich. ; 
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Hudson Motor Car Co., having its office and principal place of 
business located at Detroit, Mich. ; 

Reo Motor Car Co., having its office and principal place of busi- 
ness at Lansing, Mich.; 

Packard Motor Car Co., having its office and principal place of 
business at Detroit, Mich. 

All of these companies are now and have been for a long time 
last past engaged in the manufacture and sale of all types of auto- 
mobiles in competition with respondent Ford Motor Co. Cars 
manufactured by these companies are shipped from their factories 
in the State of Michigan and elsewhere, to all parts of the United 
States for sale to the purchasing public. 

In order to facilitate the sale of its cars to the purchasing public 
the respondent, Ford Motor Co., maintains several thousand retail 
dealer outlets throughout the United States. The relationship be- 
tween the Ford Motor Co. and these dealers is established by con-° 
tract. The manufacturer agrees to sell and the dealers agree to buy 
Ford cars at prices fixed by the manufacturer. The dealers agree 
to maintain places of business of a definite kind and nature and 
agree to sell the cars in the manner specified by the manufacturer. 
They purchase their cars from the Ford Motor Co. either for cash, 
sight draft, or through the Universal Credit Corporation on a credit 
basis. The dealers agree to take retail orders for new cars on a 
epecified order blank and in other ways to operate their dealerships 
in the manner outlined in their contracts. 

The respondent, Ford Motor Co., does not sell cars direct to the 
public. All of its products are sold to its dealers, who in turn deal 
with the public. The title passes first to the dealer, then to the retail 
purchaser from the dealer. The Ford Motor Co., however, aids, 
assists, and promotes the sale of its automobiles by the dealers 
through wide and extensive advertising in newspapers, magazines, 
billboards, and in other ways. 

Par. 3. The Universal Credit Corporation is a corporation organ- 
ized and existing pursuant to the laws of the State of Delaware 
with its principal office and place of business in Detroit, Mich. It 
was originally incorporated and organized in 1928 by the Ford Motor 
Xo. for the purpose of furnishing credit to its dealers and retail 
purchasers. In May 1933, the entire stock of the Universal Credit 
Corporation was sold by the Ford Motor Co. to the Commercial 
Investment Trust Co., of New York. 
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The business of the Universal Credit Corporation is confined en- 
tirely to financing the sale of cars, accessories and parts manufac- 
tured by the Ford Motor Co. and sold to Ford dealers and to the 
financing of retail sales of Ford cars by Ford dealers to the public, 
with the exception that in instances where a Ford dealer in the sale 
of new Ford cars takes a used car of another make in trade, the 
Universal Credit Corporation will finance the sale by the dealer of 
said cars of such other make. These dealer retail purchase contracts 
are entered into between the retail buyer and the dealer. Pursuant 
to the provisions of these contracts the retail buyer makes a down 
payment either in cash or by trading in a used car, or both, thus 
leaving an unpaid balance which the purchaser agrees to pay over 
a period extending, usually, for 12, 18, or 24 months. 

The Universal Credit Corporation pursuant to its arrangement 
with the Ford Motor Co. will, if the dealer desires, and the same is 
acceptable, purchase this installment contract from the dealer and 
collect the payments from the retail purchaser. 

Par. 4. The Ford Motor Co. sells its cars only at wholesale to 
dealers. In some instances the sales of its cars are made direct to 
the dealer on a cash and delivery basis, the payment for the cars 
being made by the dealer direct to the Ford Motor Co. at time of 
delivery. 

In instances other than through cash sales to dealers the Ford 
Motor Co. receives payment for the cars sold to dealers through 
transactions such as bill of sale and trust receipt, conditional sale 
contract, lease, or chattel mortgage depending upon the State in 
which the dealer is located. Through the medium of these credit 
transactions the Ford Motor Co. transfers its interest and title in 
the cars sold dealers on a credit basis to the Universal Credit Cor- 
poration, receives cash therefor and the dealer thereafter deals direct 
with that company in making payment for the cars. The bulk of 
the cars manufactured by the Ford Motor Co. is sold to dealers in 
this manner. 

Par. 5. What is commonly known to the public and to the auto- 
mobile industry as the “six percent plan” of financing the retail 
sale of automobiles was first featured by the General Motors Cor- 
poration through its wholly owned subsidiary, the General Motors 
Acceptance Corporation, by the publication of advertisements on 
October 21, 1935, reading as follows: 
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GENERAL MOTORS ACCEPTANCE CORPORATION 
REDUCES TIME PAYMENT COSTS ON NEW CARS 


With a new 6% plan 


SIMPLE AS A, B, © 


A—TAKE YOUR UNPAID BALANCE 
B—ADD COST OF INSURANCE 
C*—MULTIPLY BY 6%—12 months’ plan. 


(One-half of one percent per month for periods more 
or less than 12 months) 


That’s your whole financing cost. No extras. No 
service fees. No other charges. 


GMAC announces today a new, economical way to buy any new General Motors 
car from General Motors dealers all over the United States. 

It’s the plan you’ve been waiting for—a plan you can understand at a glance. 
It is far simpler and more economical than any other automobiles time pay- 
ment arrangement you've ever tried. 

Actually as simple as A, B, C—this new plan provides for convenient time 
payments of the unpaid balance on your car—including cost of insurance and 
a financing cost of 6%. This represents a considerable reduction in the cost 
of financing car purchases. It is not 6% interest, but simply a convenient 
multiplier anyone can use and understand. Nothing is added in the way of 
so-called service or carrying charges, There are no extras. Simply a straight 
forward, easy-to-understand transaction. 

This simple step brings the world’s finest cars within reach of thousands 
who have long needed new cars. When you buy a new Cadillac or Buick, Chevro- 
let or Pontiac, Oldsmobile or LaSalle, on this new plan, you actually save 
money ! 

And finally—buyers under this new plan receive an insurance policy in the 
General Exchange Insurance Corporation which protects them against Fire, 
Theft and Accidental Damage to their cars. 

(Block here asking owners to make comparison with other finance plan.) 


OFFERED ONLY BY DEALERS IN 


CHEVROLET CARS & TRUCKS—PONTIAC—OLDSMOBILE—BUICK— 
LaSALLE—CADILLAC 


Thereafter the General Motors Corporation through its subsidiaries 
published many thousands of advertisements featuring the “6%” 
plan. Some with the explanation as given above and others merely 
referred to a “6%” plan, without any explanation whatsoever. 


1~In some States a small legal documentary fee is required. 
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In order to meet the selling advantage gained by the General 
Motors Corporation as a result of this hen publicized scheme of 
financing new car purchases, all other leading automobile manu- 
facturing concerns promptly announced similar plans. All of these 
advertisements featured a “6%” plan computed approximately in the 
same manner as that described by the General Motors Corporation in 
the advertising as quoted above. 

The first competitor to publish a similar plan was the Chrysler 
Corporation whose advertisements first appeared on November 10, 
1935, to be followed in rapid succession by similar advertisements by 
the Nash Motors Co., Reo Motor Car Co., Hudson Motor Car Co., 
Graham-Paige Motors Corporation, Ford Motor Co., and Packard 
Motor Car Co. In order of appearance of these “6%” plan advertise- 
ments the respondent Ford Motor Co., was next to last with its first ad- 
vertisement appearing on January 5, 1936, to be followed by the 
Packard Motor Car Co. on January 11, 1936. All of these adver- 
tisements appeared in newspapers of wide and general circulation. 

All of these so-called “6%” plans featured in an outstanding 
manner the symbol “6%” or the words “Six Percent” and were com- 
puted in the same manner as that described hereinafter for the 
respondent, Ford Motor Company. 

Par. 6. Following the appearance of the “6%” plan advertise- 
ments, certain independent finance companies engaged primarily in 
the financing of retail sales of automobiles, were obliged to abandon 
their pre-existing methods of computing their charges in order to 
meet the competitive disadvantage to which they were put by the 
publication and operation of these “6%” plans. Prior to that time 
their charges and the charges of all automobile finance companies 
were slightly higher than those put into effect by the introduction 
of the “6%” plan. These pre-existing finance plans were predicated 
upon a flat charge for a specified credit over a definite period. 

Par. 7. On January 2, 1936, the Ford Motor Co. announced the 
adoption of a “6%” plan in a press release of that date, followed 
on January 5, 1936, by the issuance of a full page advertisement in 
Sunday newspapers throughout the country reading as follows: 

FORD 
ANNOUNCES $25-A-MONTH 
TIME PAYMENTS 

AND A 

NEW UCC 6% FINANCE PLAN 

Any New Ford V-8 Car 
Can Now Be Purchased for $25 a Month 
with Usual Low Down-Payment 
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This $25-a-month time payment plar surance, you pay $24 for the year of 
enables you to buy a New Ford V-8 credit; if the balance is $200 you pay 
car through your Ford dealer on new $12. Your credit cost for one year is 
low monthly terms. the original unpaid balance multiplied 


After the usual low down-payment by 6 percent. 
is made, $25 a month is all you have | UCC plans provide you with insur- 
to pay for any type of new ear, in- ance protection at regular conference 
cluding insurance and financing. rates. You have not only fire and 

Your cost for this extension of theft insurance, but $50 deductible col- 
credit is only one-half of 1 percent a lision, and protection against other ac- 
month on your original unpaid bal- Cidental physical damage to your car. 
ance and insurance. This plan reduces The Universal Credit Company has 
financing charges for twelye months to Made these plans available through 
6 percent. For example, if you owe a Ford dealers in the United States. 
balance of $400 for your car and in- 


FORD MOTOR COMPANY 


Many other similar advertisements were published by Ford Motor 
Co. Some of these advertisements contained the explanatory data 
set forth in the advertisement quoted above, others merely referred 
to the “6%” plan in this manner: 


Ask your Ford dealers about the new $25-a-month new UCC 6% finance plan. 


6% Plan of Financing. Total cost of credit is only 4% monthly on original 
unpaid balance and insurance. (6% for 12 mouths) 

The advertisements quoted above were all paid for in their entirety 
by the Ford Motor Co. Many similar advertisements were inserted 
and paid for by the Ford Motor Co. from a fund collected and con- 
trolled by it called the “Local or Dealers’ Fund.” This fund was 
created by collecting from the local dealers a fixed charge for adver- 
tising on each car sold by them. It was charged the dealer on the 
invoice to him; he in turn passed it on to the public. They were 
substantially the same as those quoted above. The advertisement 
of the “6%” plan was entirely discontinued by the Ford Motor Co. 
about the middle of 1936. 

Par. 8. Simultaneous with the appearance of the advertisements 
of the Ford Motor Co. as above outlined, similar advertisements were 
published by the Universal Credit Corporation entirely at its own 
expense. These advertisements were substantially the same as the 
Ford Motor Co.’s advertisements quoted above. All of the Universal 
Credit Co.’s advertisements referred to and promoted the sale of Ford 
cars and were designed to further the sale of these cars. 

Par. 9. The Ford Motor Co. and the Universal Credit Corporation 
were acting concertedly and in cooperation each with the other in 
the publication and operation of the “6%” plan for the purpose 
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of furthering the sale of motor vehicles manufactured by the Ford 
Motor Co. 

Par. 10. Approximately simultaneous with the issuance of the 
complaint in this case, similar complaints were issued by the Com- 
mission against all the other larger automobile manufacturing com- 
panies in the United States. The docket number and the name of 
the principal respondent in each of these cases are as follows: 


Docket 3000—Nash Motors Company ; 

“ — 3001—General Motors Corp., et al.; 
3002—Chrysler Corporation, et al.; 
“ — 3008—Graham-Paige Motors Corp., et al. 
“ — 3004—Hudson Motor Car Company, et al. 
“ — 3006—Reo Motor Car Company ; 
“ — 3007—Packard Motor Car Company. 


All of these cases, except those pertaining to the General Motors 
Corporation and the respondent Ford Motor Co., were disposed of 
by the Commission by accepting from the respondents stipulations 
as to the facts and agreements to cease and desist from the practices 
with which they were charged in these complaints. All of these 
agreements are substantially the same in context. The following 
statement, quoted from Comm. Ex. 75, pertaining to the Packard 
Motor Car Co. is exemplary: 


oe wwe 


Certain purchasers and prospective purchasers did interpret and understand 
that the advertising of said finance plan or method as above set forth did con- 
template a Simple interest charge at 6% per annum upon the deferred and 
unpaid balance of the purchase price of motor vehicles, and this did cause 
such members of the purchasing public to buy motor vehicles in that belief. 

For competitive reasons the type of advertising above quoted was discon- 
tinued before the issuance of the complaint herein. 

The respondent hereby stipulates and agrees, To cease and desist from sep- 
arately, concertedly, cooperatively, or otherwise using any advertising matter 
or furnishing to authorized dealers or distributors any advertising matter in 
which the expression “6%” is used without equally prominent use, in direct 
conjunction therewith, of explanatory language which makes it clear that the 
said 6% does not refer to or indicate 6% per annum simple interest. 

And it is further stipulated and agreed, That the respondent will not at any 
time use or employ any advertising which, regardless of lack of any deceptive 
intent, may reasonably be construed as indicating that the additional cost of 
purchasing on time payments is only 6% or any other percent simple interest 
per annum on unpaid balances of the purchase price of motor vehicles, if such 
is not the fact. 


Par. 11. The Universal Credit Corporation, co-respondent with 
Ford Motor Co. in this proceeding, entered into a similar stipulation 
and agreement to cease and desist on April 9, 1987, and thereafter on 
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May 5, 1937, the case was dismissed as to that company. This stip- 
ulation and agreement contains provisions substantially the same as 
that quoted hereinabove in reference to the agreements with the 
other companies. 

All of the concerns which executed these agreements to cease and 
desist have carried the same into effect. The testimony establishes, 
and the Commission finds, that in the event the respondent herein, 
Ford Motor Co., should again commence the advertisement of a 
“6%” plan, in the manner hereinabove described, it would result in 
placing the companies who have heretofore agreed to cease and desist 
from this practice at a competitive disadvantage in the industry. 

Par. 12. The manner in which the “6%” plan was computed in 
actual practice is exemplified by the following example deduced from 
the testimony and exhibits introduced in this case. Assume a time 
payment purchase and sale transaction of a new Ford car under the 
6-per cent plan as advertised by the Ford Motor Co. between a member 
of the public and an authorized Ford dealer, in which the cash deliv- 
ered price of the new car is $643 and the purchaser is credited with a 
payment of $243 in cash, or with the trade-in value of a used car 
received by the dealer as a down payment in a like sum. This leaves 
an unpaid balance of $400 on the purchase price of the car. 

To the above unpaid balance, which the purchaser must pay over 
a period of months, assume there is added a charge for insurance 
coverage for the same period. This insurance is not sold by the Ford 
Motor Co. but is arranged for by the dealer to protect the car until 
paid for by the purchaser. If the retail buyer furnishes his own 
insurance, which he is at liberty to do, the cost of such insurance 
would not enter into the computation of the 6-percent plan. Where 
the amount for insurance coverage in the above transaction is $15, 

-and the premium is paid by the dealer, the total amount to be paid 

by the retail purchaser to the retail dealer in deferred payments is, 
therefore, $415. Where this amount is paid in accordance with the 
so-called “6%” plan (one-half of 1 percent per month) in 18 con- 
secutive monthly payments of substantially $25 each, the charge of 
one-half of 1 percent a month for 18 months, or 9 percent of the 
sum of $415, amounts to $37.85. This sum added to the original 
balance of $415 makes a total sum of $452.35 which must be paid by 
the purchaser to obtain title to the car. 

Tf this same transaction with an unpaid balance of $415 were paid 
in a like manner at $25 per month over a period of 18 months, on a 
straight 6 percent simple interest per annum basis, computed on the 
declining balance as reduced by the monthly installments, the total 
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interest charge would only amount to $19.34, or $18.01 less than the 
charge made pursuant to respondent’s “6%” plan. Comparative 
tables, prepared by an expert accountant, in evidence in this case, 
indicate that the credit charge under respondent’s “6%” plan 
amounted to approximately 1114 percent simple interest per annum. 

The 6 percent plans of the competitors of the Ford Motor Co. 
were all computed in the manner described above. The average 
member of the public construed the “6%” plan, as advertised by the 
Ford Motor Co., to mean six per cent simple interest per annum 
of the unpaid balance remaining after the deduction of each succes- 
sive monthly payment. The “6%” plan of the respondent Ford 
Motor Co. or that of its competitors was not computed at the rate of 
6 percent simple interest per annum on the unpaid balance as reduced 
by the monthly payments of retail purchasers. 

Par. 13. There is a regular flow of commerce from Dearborn, 
Mich., in the cars manufactured by Ford Motor Co., through said 
retail dealers, to the retail purchasers thereof, located in the various 
states of the United States and in the District of Columbia. 

The Ford Motor Co. aided and assisted the promotion and sale of 
its cars by said dealers through the medium of the said “6%” or 
“six per cent” plan of financing deferred or installment payments on 
new cars, and the advertisement of this plan by the Ford Motor Co. 
individually and in cooperation with its dealers and Universal Credit 
Corporation, as hereinabove described, increased the retail sale of 
cars so manufactured by the Ford Motor Co., to its benefit. 

Par. 14. The representations contained in the advertising matter 
of the respondent Ford Motor Co., as set forth in paragraph 7 hereof, 
have the capacity and tendency to mislead and deceive, and do mis- 
lead and deceive, a substantial part of the purchasing public into the 
erroneous belief that the said finance plan or method as above set 
forth contemplates a simple interest charge at the rate of 6 percent 
per annum upon the deferred and unpaid balance of the purchase 
price of motor vehicles and tends to cause, and has caused, such pur- 
chasing public to buy motor vehicles from the respondent Ford Motor 
Co., through its authorized dealers and agents, because of this er- 
roneous and mistaken belief, when in truth and in fact the total of 
the credit charge, computed in accordance with said “6%” or “six per 
cent” plan, amounts to approximately 1114 percent simple interest 
per annum upon the deferred and unpaid balance, as diminished by 
the installment payments made, of the price of the motor vehicles 
sold to the purchasing public. 
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Par. 15. The acts and practices of the respondent Ford Motor Co., 
as herein set out, including the use of the advertising described in 
. paragraph 7 hereof, had the capacity and tendency to, and did serve 
to, cause trade to be unfairly diverted to respondent Ford Motor Co. 
and its authorized dealers from competitors who did not, and who 
(including those stipulating to cease and desist) do not, in any man- 
ner misrepresent the cost of the credit charge for purchasing motor 
vehicles on the installment or deferred-payment plan in the offering 
for sale or sale of motor vehicles. As a result thereof, substantial 
injury has been done by the respondent Ford Motor Co. to competi- 
tors in commerce among and between the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Ford Motor 
Co., as herein found, were all to the prejudice of the public, and of 
competitors of the respondent Ford Motor Co., and constitute an un- 
fair method of competition in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the stipulation as to the 
facts, agreement to cease and desist and dismissal heretofore entered 
herein as to the respondent, Universal Credit Corporation, the answer 
of respondent, Ford Motor Co., the testimony and other evidence 
taken before Edward E. Reardon, an examiner of the Commission, 
theretofore duly designated by it, in support of the allegations of said 
complaint, briefs filed herein and oral arguments by James M. Ham- 
mond, counsel for the Commission, and by Henry C. Bogle, counsel 
for the respondent, Ford Motor Co., and the Commission having made 
its findings as to the facts and its conclusion that said respondent Ford 
Motor Company, has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Ford Motor Co., its officers, rep- 
resentatives, agents, and employees, in connection with the offering for 
sale, sale, and distribution of motor vehicles in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 

1. Using the words “six per cent” or the figure and symbol “6%,” or 
any other words, figures, or symbols indicating percentage, in connec- 
tion with the cost of, or the additional charge for, the use of a deferred 
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or installment payment plan of purchasing motor vehicles, when the 
amount of such cost or charge collected from, or to be paid by, the 
purchaser of a motor vehicle under such plan is in excess of simple 
interest at the rate of 6 percent per annum, or at the rate indicated by 
such words, figures or symbols, calculated on the basis of the unpaid 
balance due as diminished after crediting installments as paid. 

2. Acting concertedly or in cooperation with any company, firm, or 
individual, or with any of its agents or dealers, in a way calculated 
to further the sale of motor vehicles through use of the methods 
referred to in paragraph 1 of this order. 

It is further ordered, That the respondent Ford Motor Co., shall, 
within 60 days after service upon it of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which it has complied with this order. 
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In toe Marrer or 


BEN BRAUDE, TRADING AS SALES STIMULATORS AND 


GLOBE CLOCK COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3873. Complaint, Aug. 18, 1939—Decision, Dec. 9, 1939 


Where an individual engaged in sale and distribution of a sales stimulator 


plan and, in connection therewith, in sale and distribution of tableware, 
electric shavers, clocks, and other merchandise, to purchasers thereof in 
various States other than the State of origin of shipment and in District 
of Columbia, in substantial competition with others engaged in sale and 
distribution of such plans or merchandise as above-described ; 


In selling, through salesmen or distributors, said plan to retail merchants and 


a 


(a 


(db) 


said articles or merchandise to such merchants for distribution to their 
customers as premium merchandise, for sale to customers of such merchants 
at prices represented by said individual, and by such merchants to their 
customers, as substantially lower than ordinary retail value thereof when 
customers had been credited on ecards, supplied to merchant under plan 
and by merchant to customer, with the $5, $10, or $20, or other sum, 
in trade as marked thereon— 

Represented, in periodicals and other publications of general circulation 
among the various States, in furtherance of sale of his said plan and 
merchandise and in order to procure salesmen or distributors to sell 
same, that his salesmen were making up to $32 daily and approximately 
$350 a month in the ordinary course of their business of selling said 
plan and merchandise, through such statements as “Brand new guaran- 
teed business plan * * * Sweeping the country. Inexperienced sales- 
men cleaning up * * *,” “This means that the least you should make 
from an original $4.95 sale is $8.64 for repeat commissions plus $2 original 
commission, or a total of $10.64. Three sales a day should mean total 
earnings of $32 daily for you,’ and “WHAT SALESMEN SAy. Thanks for 
the commission check for $175.86. I know these twice-a-month checks 
are going to grow,” facts being said distributors did not make any such 
sums in the ordinary course of their business of selling his plan and 
other merchandise, but amounts set forth were gross exaggerations of 
earnings made by his said salesmen in the ordinary course of their said 
business; and 

Represented as the customary or regular prices for or values of premiums 
used by him in connection with his said plan, prices, or values which 
were fictitious and substantially exaggerated, through such statements 
as “$2.50 value silverware set for only 59¢,” “Guaranteed time piece, 
$7.50 value,” and statement that jewelers and department store executives 
had valued clock involved “all the way from $25 down to $10,” and 
“Guaranteed. Has the quality, appearance, and performance of any $15 
shaver,” facts being ordinary retail value of the set of premium merchan- 
dise known as “Lady Esther Silverware” was substantially less than $2.50, 
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ag were ordinary retail values of “Globe Pendulum Clock” and dry shaver 
involved substantially less than $7.50 and $15, respectively ; 

With effect of misleading and deceiving substantial number of members of 
purchasing public into erroneous and mistaken belief that such false and 
misleading statements ‘and representations were true, and into purchase 
of substantial quantities of said plan and merchandise by reason thereof, 
and with result that trade in commerce among the various States and 
in the District of Columbia was diverted unfairly to him from his said 
competitors who do not misrepresent to purchasers value of their mer- 
chandise or cost of their plans: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 

Mr. Donovan Divet for the Commission. 
Ryan, Condon & Livingston and Mr. Henry Junge, of Chicago, 

Ill., for respondent. 

CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Ben Braude, an indi- 
vidual trading as Sales Stimulators and as Globe Clock Co., herein- 
after referred to as respondent, has violated the provisions of said 
act and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest hereby issues its com- 
plaint and states its charges in that respect as follows: 

Paracraru 1. The respondent, Ben Braude, is an individual trad- 
ing as Sales Stimulators and as Globe Clock Co. and having his 
office and principal place of business at 337 West, Madison Street, 
in the city of Chicago, State of Illinois. 

Par. 2. Respondent is now, and has been for several years last 
past, engaged in the business of the sale and distribution of a sales 
stimulator plan and in the sale and distribution of tableware, elec- 
tric shavers, clocks, and other merchandise in connection with the 
sale of said sales stimulator plan. Respondent causes said sales stim- 
ulator plan and the aforesaid various items of merchandise, when 
sold by him to be transported from his aforesaid place of business in 
the State of Illinois, or from the State or origin of the shipment 
thereof, to the purchasers thereof at their respective points of loca- 
tion in various States of the United States, other than the State of 
origin of the shipment thereof, and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said sales stimulator plan and the said 
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various items of merchandise in commerce among and between the 
various States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent is now, and has been during all the times mentioned 
herein, in substantial competition in commerce among and between 
the various States of the United States and in the District of Columbia 
with other persons and with firms, corporations, and partnerships, 
some of whom are engaged in the sale and distribution of sales stimu- 
lator plans and others in the sale and distribution of tableware, 
electric shavers, or clocks or all of such merchandise. 

Par. 4. Respondent sells said sales stimulator plan to retail mer- 
chants and sells said tableware, electric shavers, clocks, and other 
merchandise to said retail merchants for distribution to their cus- 
tomers as premium merchandise in connection with the operation of 
said sales stimulator plan. The retail merchants who purchase said 
plan from the respondent, pay $4.95 for advertising and other printed 
matter used in the operation of such plan, which includes cards bear- 
ing figures totaling $5, $10, $20, or other sums. Customers of the 
merchants are credited on such cards with the amounts of their pur- 
chases from the merchant, and when such purchases total the sum of 
the figures on the cards, the customers may purchase the aforesaid 
premium merchandise from the retail merchant at a price or prices 
which respondent represents to the merchants who in turn represent 
to their customers, is substantially lower than the ordinary retail 
value of such merchandise. 

Par. 5. Respondent sells said sales stimulator plan and the various 
items of merchandise to retail merchants by means of distributors 
or salesmen. In the course and conduct of his aforesaid business and 
in furtherance of the sale of said sales plan and merchandise, and 
in order to procure salesmen or distributors to sell said sales plan and 
merchandise, respondent has caused various statements and repre- 
sentations relative to said sales plan and to the earnings of respond- 
ent’s salesmen or distributors to be inserted in periodicals and other 
publications having a general circulation among and between various 
States of the United States. Among and typical of such representa- 
tions are the following: 

Brand new guaranteed business plan for gasoline stations. Sweeping the 
country. Inexperienced salesmen cleaning up. Big sales outfit free. Stimu- 
lators, 337 W. Madison St., Chicago. 

This means that the least you should make from an original $4.95 sale is 
$8.64 for repeat commissions plus $2 original commission, or a total of $10.64. 
Three sales a day should mean total earnings of $32 daily for you. 

WHAT SALESMEN SAY—Thanks for the commission check for $175.86. I 
know these twice-a-month checks are going to grow. 
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In various other of said advertisements the names of businesses 
other than gasoline stations are inserted. 

In the course and conduct of his aforesaid business, the respond- 
ent has caused various other statements and representations relative 
to said sales plan and merchandise to be inserted in periodicals and 
other publications having a general circulation among and between 
various States of the United States and in circulars and other bulle- 
tins disseminated to members of the public situated in various States 
of the United States. Among and typical of the statements and 
representations relative to the premium merchandise known as “Lady 
Esther Silverware,” and concerning that part of said sales plan under 
which said tableware is distributed, are the following: 


Here is the most sensationally successful sales stimulator plan we have ever 
created and which actually puts $5 into the cash register of any retailer at a 
total cost to him of only 1¢. 

The merchant pays only $4.95 for the complete campaign. And here’s the best 
part. He gets his money back when he has purchased just a few dozen silverware 
sets. 

Sales Stimulators guarantees to refund to the dealer the Entire Cost of this 
advertising campaign, less the resale value of the silverware sets furnished, as 
soon as a total of 8 dozen silverware sets has been purchased by the dealer. 

$2.50 value silverware set for only 59¢. 


Among and typical of the statements and representations relative to 
the premium merchandise designated as Globe Pendulum Clock, and 
concerning that part of said sales plan under which said clocks are 
distributed, are the following: 


Guaranteed time piece. $7.50 value. 

The Globe Pendulum Clock is the combined product of the most talented artists, 
engineers and Skilled craftsmen. It’s new. It’s different. It’s sensational. 

There is no clock even remotely resembling it in all the world. The nearest 
thing to it is a French clock that retails at from $125 upwards. 

What do you think a clock like this would sell for? I asked this question 
of several jewelers and department store executives. The estimates ran all the 
way from $25 down to $10. 

Under our plan, the retailer offers his customers an opportunity to secure a 
Globe Pendulum Clock for only $1.99 after purchasing $5 worth of merchandise. 
As the retailer pays only $2 for the clock the actual cost of the plan to him is just 
1¢ for each $5 worth of business. 

Retail value $7.50. 

Sales Stimulators agrees to refund to the dealer the Entire Cost of the adver- 
tising campaign, less the resale value of the Globe Pendulum Clock furnished, as 
soon as a total of 4 dozen clocks has been purchased. 


Among and typical of the statements and representations relative to 
the electric dry shaver which is distributed as premium merchandise 


SALES STIMULATORS, ETC. 69 
65 Complaint 


and concerning that part of said sales plan under which said electric 
dry shaver is distributed, are the following: 

Guaranteed. Has the quality, appearance, and performance of any $15 
shaver. 

Sales Stimulators guarantees to refund to the dealer the Entire Cost of this 
advertising campaign Jess the resale value of the electric dry shaver furnished, 
as soon as a total of three dozen electric dry shavers has been purchased by the 
dealer. 

Par. 6. Through the use of the aforesaid statements and repre- 
sentations and others of similar import or meaning not herein set 
out, the respondent has represented directly or by implication, that 
respondent’s salesmen or distributors make up to $32 daily and ap- 
proximately $350 a month in the ordinary course of their business of 
selling said sales plan and merchandise, that said sales plan costs the 
retail merchant only 1 cent for each $5 worth of business which the 
merchant receives from his customers under such plan, that the re- 
spondent refunds to the retail merchant the purchase price of said sales 
plan, less the value of the two initial sets of silverware, when the mer- 
chant has purchased just a few dozen silverware sets, that the afore- 
said set of Lady Esther silverware has an ordinary retail value of 
$2.50, that the aforesaid Globe pendulum clock has an ordinary retail 
value of from $7.50 to $25, and that the aforesaid electric dry shaver 
has an ordinary retail value of $15. 

Par. 7. The aforesaid statements and representations by the re- 
spondent are false and misleading. In truth and in fact the respond- 
ent’s salesmen or distributors do not make up to $32 a day or $350 
monthly in the ordinary course of their business of selling said sales 
plan and other merchandise. Such amounts are gross exaggerations 
of the earnings made by said salesmen or distributors in the ordinary 
course of their business of selling said sales plan and merchandise. 
The cost of said sales plan to the retail merchant is in excess of 1 cent 
for each $5 worth of business received by the merchant from his cus- 
tomers under such plan. The said 1 cent represents the difference be- 
tween the cost of the various items of merchandise to the merchant 
and the price for which the merchant sells said merchandise to his 
customers. The merchant is required to pay to the respondent $4.95 
for the advertising matter and other literature relative to such plan 
in addition to losing 1 cent on each item of premium merchandise 
which he sells to his customers in connection with such plan. The re- 
spondent does not refund the purchase price of said sales plan, less the 
value of the initial sets of tableware, to the merchant when the mer- 
chant has purchased just a few dozen sets of tableware. In fact the 
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merchant is required to purchase 18 dozen sets of silverware before 
such amount is refunded. 

In truth and in fact the ordinary retail value of the aforesaid set of 
Lady Esther silverware is substantially less than $2.50. The ordinary 
retail value of the aforesaid Globe pendulum clock is substantially 
less than $7.50 and substantially less than $25, and the ordinary retail 
value of the aforesaid electric dry shaver is substantially less than $15- 

Par. 8. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has the capacity and tendency 
to, and does, mislead and deceive a substantial number of members 
of the purchasing public into the erroneous and mistaken belief 
that the aforesaid false and misleading statements and representa- 
tions are true and into the purchase of substantial quantities of re- 
spondent’s said sales stimulator plan and merchandise because of said 
erroneous and mistaken belief. As a direct result thereof, trade in 
commerce among and between the various States of the United 
States and in the District of Columbia has been diverted unfairly 
to the respondent from his said competitors who do not misrepre- 
sent the value of their merchandise, or the cost of their respective 
sales plans, to the purchasers thereof. In consequence thereof, sub- 
stantial injury is being, and has been, done by respondent to compe- 
tition in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on August 18, 1939 issued and on 
August 21, 1939 served its complaint in this proceeding upon re- 
spondent Ben Braude, an individual trading as Sales Stimulators and 
as Globe Clock Co., charging him with the use of unfair methods of 
competition and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer, the Commission by 
order entered herein granted respondent’s motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said complaint except a 
portion of the allegations of paragraph 7 of said complaint, with 
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respect to which no findings are made herein, and waiving all inter- 
vening procedure and further hearing as to said facts, which substitute 
answer was duly filed in the office of the Commission. Thereafter 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and substitute answer and the Com- 
mission having duly considered the matter and being now fully ad- 
vised in the premises finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent, Ben Braude, is an individual trad- 
ing as Sales Stimulators and as Globe Clock Co. and having his office 
and principal place of business at 387 West Madison Street, in the city 
of Chicago, State of Illinois. 

Par. 2. Respondent is now, and has been for several years last past, 
engaged in the business of the sale and distribution of a sales stimu- 
lator plan and in the sale and distribution of tableware, electric 
shavers, clocks, and other merchandise in connection with the sale 
of said sales stimulator plan. Respondent causes said sales stimulator 
plan and the aforesaid various items of merchandise, when sold by 
him to be transported from his aforesaid place of business in the 
State of Illinois, or from the State or origin of the shipment thereof, 
to the purchasers thereof at their respective points of location in 
various States of the United States, other than the State of origin 
of the shipment thereof, and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in said sales stimulator plan and the said various items of 
merchandise in commerce among and between the various States of 
the United States and the District of Columbia. 

Par. 3. In the course and conduct of his aforesaid business, the 
respondent is now, and has been during all the times mentioned 
herein, in substantial competition in commerce among and between 
the various States of the United States and in the District of Columbia 
with other persons and with firms, corporations, and partnerships, 
some of whom are engaged in the sale and distribution of sales stimu- 
lator plans and others in the sale and distribution of tableware, elec- 
tric shavers, or clocks or all of such merchandise. 

Par, 4. Respondent sells said sales stimulator plan to retail mer- 
chants and sells said tableware, electric shavers, clocks, and other 
merchandise to said retail merchants for distribution to their cus- 
tomers as premium merchandise in connection with the operation 
of said sales stimulator plan. The retail merchants who purchase 
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said plan from the respondent, pay respondent $4.95 for adver- 
tising and other printed matter used in the operation of such 
plan, which includes cards bearing figures totalling $5, $10, $20 or 
other sums. Customers of the merchants are credited on such cards 
with the amounts of their purchases from the merchant, and when 
such purchases total the sum of the figures on the cards, the customers 
may purchase the aforesaid premium merchandise from the retail 
merchant at a price or prices which respondent represents to the mer- 
chants who in turn represent to their customers, is substantially lower 
than the ordinary retail value of such merchandise. 

Par. 5. Respondent sells said sales stimulator plan and the various 
items of merchandise to retail merchants by means of distributors or 
salesmen. In the course and conduct of his aforesaid business and 
in furtherance of the sale of said sales plan and merchandise, and in 
order to procure salesmen or distributors to sel] said sales plan and 
merchandise, respondent has caused various statements and repre- 
sentations relative to said sales plan and to the earnings of respond- 
ent’s salesmen or distributors to be inserted in periodicals and other 
publications having a general circulation among and between various 
States of the United States. Among and typical of such representa- 
tions are the following: 

Brand new guaranteed business plan for gasoline stations. Sweeping the 
country. Inexperienced salesmen cleaning up. Big sales outfit free. Stimu- 
lators, 83837 W. Madison St., Chicago. 

This means that the least you should make from an original $4.95 sale is 
$8.64 for repeat commissions plus $2 original commission, or a total of $10.64. 
Three sales a day should mean total earnings of $32 daily for you. 

WHAT SALESMEN SAY—Thanks for the commission check for $175.86. I 
know these twice-a-month checks are going to grow. 

In various other of said advertisements the names of businesses 
other than gasoline stations are inserted. 

In the course and conduct of his aforesaid business, the respond- 
ent has caused various other statements and representations relative 
to said sales plan and merchandise to be inserted in periodicals and 
other publications having a general circulation among and between 
various States of the United States and in circulars and other bul- 
letins disseminated to members of the public situated in various 
States of the United States. Among and typical of the statements 
and representations relative to the premium merchandise known as 
“Lady Esther Silverware,” and concerning that part of said sales 
plan under which said tableware is distributed, are the following: 


$2.50 value silverware set for only 59¢. 
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Among and typical of the statements and representations relative 
to the premium merchandise designated as Globe pendulum clock, 
and concerning that part of said sales plan under which said clocks 
are distributed, are the following: 

Guaranteed time piece. $7.50 value. 

What do you think a clock like this would sell for? I asked this question of 
several jewelers and department store executives. The estimates ran all the 
way from $25 down to $10. 

Retail value $7.50. 

Among and typical of the statements and representations relative 
to the electric dry shaver which is distributed as premium merchan- 
dise and concerning that part of said sales plan under which said 
electric dry shaver is distributed, are the following: 

Guaranteed. Has the quality, appearance, and performance of any $15 
shaver. 

Par. 6. Through the use of the aforesaid statements and represen- 
tations and others of similar import or meaning not herein set out, 
the respondent has represented directly or by implication, that 
respondent’s salesmen or distributors make up to $32 daily and 
approximately $350 a month in the ordinary course of their busi- 
ness of selling said sales plan and merchandise, that the aforesaid set 
of Lady Esther silverware has an ordinary retail value of $2.50, that 
the aforesaid Globe pendulum clock has an ordinary retail value of 
from $7.50 to $25, and that the aforesaid electric dry shaver has an 
ordinary retail value of $15. 

Par. 7. The aforesaid statements and representations by the re- 
spondent are false and misleading. In truth and in fact the re- 
spondent’s salesmen or distributors do not make up to $82 a day or 
$350 monthly in the ordinary course of their business of selling said 
sales plan and other merchandise. Such amounts are gross exag- 
gerations of the earnings made by said salesmen or distributors in 
the ordinary course of their business of selling said sales plan and 
merchandise. 

In truth and in fact the ordinary retail value of the aforesaid set 
of Lady Esther silverware is substantially less than $2.50. The ordi- 
nary retail value of the aforesaid Globe pendulum clock is substan- 
tially less than $7.50 and the ordinary retail value of the aforesaid 
electric dry shaver is substantially less than $15. 

Par. 8. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has the capacity and tendency 
to, and does, mislead and deceive a substantial number of members 
of the purchasing public into the erroneous and mistaken belief that 
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the aforesaid false and misleading statements and representations 
are true and into the purchase of substantial quantities of respond- 
ent’s said sales stimulator plan and merchandise because of said er- 
roneous and mistaken belief. As a direct result thereof, trade in 
commerce among and between the various States of the United States 
and in the District of Columbia has been diverted unfairly to the 
respondent from his said competitors who do not misrepresent the 
value of their merchandise, or the cost of their respective sales plans, 
to the purchasers thereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein set 
forth are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint except a portion of 
the allegations of paragraph 7 of said complaint, with respect to 
which no order is made herein, and states that he waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That respondent Ben Braude, his representatives, 
agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
of any sales stimulator plan, or any merchandise for use in connection 
therewith, in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing any specified sum of money as possible earnings 
or profits of agents, salesmen, representatives, or distributors, which 
is not a true representation of the average net earnings or profits 
consistently made by his active full-time agents, salesmen, represent- 
atives or distributors in the ordinary course of business under normal 
conditions and circumstances. 
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2. Representing any specified sum of money as earnings or profits 
of any specified agent, salesman, representative, or distributor for 
any given period of time which has not in fact been consistently 
earned net by such agent, salesman, representative, or distributor in 
the ordinary course of business under normal conditions and 
circumstances. 

3. Representing as the customary or regular prices or values for 
premiums used by respondent in connection with any sales stimulator 
plan, prices or values which are in fact fictitious and substantially 
in excess of the actual prices or values of such premiums. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon him of this order file with the Commission 
a report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE MATTER OF 


ARABIAN TOILET GOODS COMPANY, INC. 


MODIFIED CEASE AND DESIST ORDER 
Docket 2981. Order, Dec. 16, 1939 


Order, in response to motion, modifying cease and desist order of January 20, 
1988, 26 F. T. C. 441, so as to require respondent, its officers, etc., in connec- 
tion with offer, etc., in interstate commerce or in District of Columbia, of 
cosmetics, to cease and desist from using term “Certified Cosmetics,” and 
from misrepresenting qualities or composition of its said products, or 
Government guarantee, or use thereof as in said order set forth. 

Before Mr. John L. Hornor, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. George J. Crane, of Chicago, Ill., for respondent. 


Moprrrep Orper To CEAsE AND Desist, Erc. 


This matter having been heard by the Federal Trade Commission 
upon the motion of W. T. Kelley, chief counsel for the Federal Trade 
Commission, to modify the order to cease and desist issued in this 
proceeding on January 20, 1938, and it appearing to the Commission 
that the respondent was given proper notice and an opportunity to 
be heard on said motion, and the matter being now properly before 
the Commission for determination and the Commission having con- 
sidered said motion and the record, and being now fully advised 
in the premises. 

It is ordered, That the motion to modify the order to cease and de- 
sist issued herein on January 20, 1938, be, and the same hereby, is, 
granted. 

It is further ordered, That the order to cease and desist issued 
herein on January 20, 1938, be, and the same hereby is, modified so 
as to read as follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before John L. Hornor, an exam- 
iner of the Commission theretofore duly designated by it, in support 
of the allegations of said complaint and in opposition thereto, and 
briefs in support of the complaint and in opposition thereto (no 
oral argument having been requested), and the Commission having 
made its findings as to the facts and its conclusion that said respondent 
has violated the provisions of an act of Congress approved Septem- 
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ber 26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

It is further ordered, That the respondent, Arabian Toilet Goods 
Co., Inc., a corporation, its officers, representatives, agents, and em- 
_ployees, in connection with the offering for sale, sale and distribu- 
tion of cosmetics in interstate commerce or in the District of Columbia. 
do forthwith cease and desist. from: 

1. Using the term “Certified Cosmetics” or any other term of simi- 
lar import or meaning to describe or refer to cosmetic products which 
have not been certified by some governmental or official authority. 

2. Representing that its skin cream now designated as Wrinkle 
Creme, or any other cream containing substantially the same ingredi- 
ents or possessing the same properties, sold under that name or any 
other name 

(a) Will nourish or rejuvenate the skin. 

(6) Will remove wrinkles and lines from the skin. 

(c) Contains turtle oil or is guaranteed by the United States 
Government to contain pure turtle oil. 

3. That turtle oil has been successfully used by the United States 
Government in removing scar tissue and wrinkles from wounded 
soldiers. 

4, That the use of turtle oil has been indorsed or approved by the 
United States Government as a skin food and rejuvenator. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 
SAM LUBER, TRADING AS DEARBORN SALES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3870. Complaint, Aug. 15, 1939—Decision, Dec. 18, 1939 


Where an individual engaged in sale and distribution of radios, coffee sets, 
roasters, and other articles of merchandise, to purchasers in various other 
States and in the District of Columbia; in soliciting and selling and dis- 
tributing his said products— 

Furnished customers and prospective customers with various devices, use of 
which, in connection with sale and distribution of said merchandise to 
purchasing public by method or plan suggested, involved sale and dis- 
tribution thereof to such public by game of chance, gift enterprise, or 
lottery scheme, and distribution to purchasing public of pull cards, to- 
gether with certain literature and instructions, including order blanks, 
depictions of products concerned, and circulars explaining plan in question, 
under which person selecting by chance, from list of 66 feminine names 
displayed on card, name corresponding with that concealed under card’s 
large master seal, received choice of radio, coffee set, roaster, “34 piece 
set Wm. A. Rogers and Chest,” waffle iron, or sandwich toaster tray set, 
and person securing two certain numbers concealed under card’s various 
tabs received fountain pen desk set, and amount paid by customers was 
contingent upon numbers secured under tabs, as above set forth, and 
operator of card was compensated by same choice secured by person 
selecting winning feminine name, as above described; and 

Supplied thereby to, and placed in hands of others, means of conducting 
lotteries in the sale of his said merchandise in accordance with aforesaid 
or similar sales plan, varying only in detail therefrom, and under which 
articles in question were distributed to purchasing public wholly by lot 
or chance, and amount which customer paid was similarly determined, 
and involving game of chance or sale of chance to procure article of 
merchandise at price much less than normal retail price thereof, contrary 
to an established public policy of the United States Government and in 
violation of the criminal laws, and in competition with many who are 
unwilling to adopt and use said or similar or any plan or method in- 
volving game of chance or sale of a chance to win something by chance, 
or any other sales plan or method contrary to public policy, and refrain 
therefrom ; 

With result that many persons were attracted by said plan or method em- 
ployed by such individual in sale and distribution of his merchandise, 
and by element of chance involved therein, and were thereby induced to 
buy and sell his said products in preference to those offered and sold 
by his competitors aforesaid, who do not use such or equivalent sales 
plan or method, and with effect, through use of such game of chance, 
of unfairly diverting substantial trade to him from his competitors afore- 
said, who do not use such or equivalent method or plan: 
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Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 

Before Mr. Miles J. Furnas, trial examiner. 
Mr. D. C. Daniel for the Commission. 
Mr. Jacob J. Chapman, of Chicago, IIL, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Sam Luber, indi- 
vidually and trading as Dearborn Sales Co., has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracraruy 1. Respondent, Sam Luber, is an individual trading 
under the name of Dearborn Sales Co., with his principal office and 
place of business located at 711 South Dearborn Street, Chicago, Il. 
Respondent is now, and for some time last past has been, engaged 
in the sale and distribution of radios, coffee sets, roasters, silverware, 
waflle irons, toaster tray sets, and other articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. Respondent causes and has caused 
said merchandise, when sold, to be transported from his aforesaid 
place of business in Illinois to purchasers thereof at their respective 
points of location in the various States of the United States other 
than the State of Illinois, and in the District of Columbia. There 
is now, and for some time last past has been, a course of trade by 
respondent in said merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of said business, respondent is, and has 
been, in competition with other individuals and with partnerships 
and corporations engaged in the sale and distribution of like or 
similar articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of said business as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of, and 
in selling and distributing his said merchandise, has furnished his 
customers and prospective customers with various devices, the use 
of which in connection with the sale and distribution of said mer- 
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chandise to the purchasing public by the method or plan suggested 
by respondent involves the sale and distribution of said merchandise 
to the purchasing public by means of a game of chance, gift enter- 
prise, or lottery scheme. The sales plan or method adopted and 
used by respondent was and is substantially as follows: 

Respondent distributes and has distributed to the purchasing pub- 
lic devices commonly known as pull cards, together with certain 
literature and instructions, including among other things order 
blanks, illustrations of his said merchandise, and circulars explaining 
respondent’s plan of selling said merchandise and of allotting it as 
premiums or prizes to the operators of said pull cards. One of re- 
spondent’s pull cards bears 66 feminine names with ruled columns 
for writing in the name of the customer opposite the feminine name 
selected. Said pull card has 66 small pull tabs on the face of each 
of which is printed a feminine name which appears elsewhere on said 
pull card. Concealed underneath each said pull tab is a number 
which is disclosed when that tab is pulled or separated from the card. 
The pull card also has a large master seal and concealed within 
the master seal is a feminine name which corresponds to one of the 
feminine names which appear elsewhere on said card. The pull card 
bears legends or instructions as follows: 

Name Under Seal Receives Choice of 
ANY ILLUSTRATED ARTICLE 
Nos. 1 to 29 pay what you draw 
Nos. over 29 pay only 29 
2 Additional Awards 
Nos. 29 and 383 each receive Beautiful Fountain Pen 
Desk Set in Attractive Gift Box. Lifetime Guarantee Pen. 
Write your name opposite name you select 

Additional instructions are printed on an order blank which accom- 
panies said pull card and such instructions are as follows: 


SUGGESTIONS FOR USING SALES CARD 


This Salesbook consists of 66 girls’ names; under each girl’s name is a 
concealed number. This number represents the amount the person selecting 
that particular name is to pay for participating in this opportunity. 

These concealed numbers range from Number 1 upwards but your customers 
pay only 1¢ to 29¢, according to the number disclosed under the name pulled. 
For instance, if customer pulls Number 1, he pays 1¢. If Number 11 is pulled 
he donates 11¢, or if number 32 is pulled he pays only 29¢. NorHINnG HIGHER 
THAN 29¢—29¢ is the maximum cost. (Total $16.95.) 

Be sure to write in person’s name opposite name they have selected on 
opposite page in corresponding place. 

When all names have been pulled and collections made, you then remove 
the large seal and disclose the winner—the person who pulled the correspond- 
ing name is awarded their choice of either the 5-TUBE ELLIS RADIO, CALIENTE 


) 
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COFFEE SET, NESCO ROASTER, 34 PIECE SET WM. A. ROGERS AND CHEST, AUTOMATIC 
TWIN WAFFLE IRON, SANDWICH TOASTER TRAY SET. Numbers 29 and 383 each 
receive Combination Fountain Pen Desk Set with Manufacturers Life-time 
Guarantee. 

AND FOR YOUR EFFORTS YOU RECEIVE YOUR CHOICE OF ANY OF THE ABOVE MEN- 
TIONED ITEMS WITHOUT COST. 


Sales of respondent’s merchandise by means of said pull cards are 


-made in accordance with the above-described legends or instructions. 


Said prizes or premiums are allotted to customers or purchasers in 
accordance with the above legends or instructions. The said articles 
of merchandise are thus distributed to the purchasing public wholly 
by lot or chance and the amount which the customer pays for a 
chance is determined wholly by lot or chance. 

Respondent furnishes and has furnished various pull cards, ac- 
companied by said order blanks, instructions, and other printed 
matter for use in the sales and distribution of his merchandise by 
means of a game of chance, gift enterprise, or lottery scheme. The 
sales plan or method involved in connection with the sale of all of 
said merchandise by means of said pull card is the same as that 
hereinabove described, varying only in detail. 

Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said pull cards use and have used the same in purchasing, 
selling, and distributing respondent’s merchandise in accordance 
with the aforesaid sales plan or method. Respondent thus supplies 
to and places in the hands of others the means of conducting lot- 
teries in the sale of his merchandise in accordance with the sales 
plan or method hereinabove set forth. The use by the respondent 
of said sales plan or method in the sale of his merchandise and the 
sale of said merchandise by and through the use thereof and by the 
aid of said sales plan or method is a practice of a sort which is 
contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora- 
tions who sell or distribute merchandise in competition with the 
respondent as above alleged are unwilling to adopt and use said sales 
plan or method, or any sales plan or method involving a game of 
chance, or the sale of a chance to win something by chance, or any 
other sales plan or method that is contrary to public policy and such 
competitors refrain therefrom. Many persons are attracted by said 
sales plan or method employed by respondent in the sale and dis- 
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tribution of his merchandise and by the element of chance involved 
therein, and have been and are induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or an 
equivalent sales plan or method. The use of said sales plan or 
method by respondent, because of said game of chance, has a tend- 
ency and capacity to, and does, unfairly divert substantial trade to 
respondent from his said competitors who do not use the same or an 
equivalent sales plan or method. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 


mission Act. 
Report, Finpincs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 15, 1939, issued and there- 
after served its complaint in this proceeding upon respondent, Sam 
Luber, individually and trading as Dearborn Sales Co., charging 
him with the use of unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. On November 28, 1939, the respondent 
filed his answer in which answer he admitted all the material allega- 
tions of fact set forth in said complaint and waived all intervening 
procedure and further hearing as to said facts. Thereafter the pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and the answer thereto and the Commission, 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO TITE FACTS 


Paragraph 1. Respondent, Sam Luber, is an individual trading 
under the name of Dearborn Sales Co., with his principal office and 
place of business located at 711 South Dearborn Street, Chicago, III. 
Respondent is now, and for some time last past has been, engaged in 
the sale and distribution of radios, coffee sets, roasters, silverware, 
waffle irons, toaster tray sets, and other articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. Respondent causes and has caused 
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said merchandise, when sold, to be transported from his aforesaid 
place of business in Illinois to purchasers thereof at their respective 
points of location in the various States of the United States other 
than the State of Illinois, and in the District of Columbia. There 
is now, and for some time last past has been, a course of trade by 
respondent in said merchandise in commerce between and among the 
various States of the United States and in the District of Columbia, 
In the course and conduct of said business, respondent is, and has 
been, in competition with other individuals and with partnerships 
and corporations engaged in the sale and distribution of like or simi- 
lar articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of said business as described 
in paragraph 1 hereof, the respondent, in soliciting the sale of, and in 
selling and distributing his said merchandise, has furnished his cus- 
tomers and prospective customers with various devices, the use of 
which in connection with the sale and distribution of said merchandise 
to the purchasing public by the method or plan suggested by re- 
spondent involves the sale and distribution of said merchandise to 
the purchasing public by means of a game of chance, gift enterprise, 
or lottery scheme. The sales plan or method adopted and used by 
respondent was and is substantially as follows: 

Respondent distributes and has distributed to the purchasing public 
devices commonly known as pull cards, together with certain literature 
and instructions, including among other things order blanks, illustra- 
tions of his said merchandise, and circulars explaining respondent’s 
plan of selling said merchandise and of alloting it as premiums or 
prizes to the operators of said pull cards. One of respondent’s pull 
cards bears 66 feminine names with ruled columns for writing in the 
name of the customer opposite the feminine name selected. Said pull 
card has 66 small pull tabs on the face of each of which is printed a 
feminine name which appears elsewhere on said pull card. Concealed 
underneath each said pull tab is a number which is disclosed when 
the tab is pulled or separated from the card. ‘The pull card also has 
a large master seal and concealed within the master seal is a feminine 
name which corresponds to one of the feminine names which appear 
elsewhere on said card. The pull card bears legends or instructions 
as follows: 

Name Under Seal Received Choice of 
ANY ILLUSTRATED ARTICLE 


Nos. 1 to 29 pay what you draw 
Nos. over 29 pay only 29 
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2 Additional Awards 


Nos. 29 and 33 each receive Beautiful Fountain Pen. Desk Set in Attractive Gift 
Box. Lifetime Guarantee Pen. Write your name opposite name you select 
Additional instructions are printed on an order blank which ac- 

companies said pull card and such instructions are as follows: 


SUGGESTIONS FOR USING SALES CARD 


This Salesbook consists of 66 girls’ names; under each girl’s name is a con- 
cealed number. This number represents the amount the person selecting that 
particular name is to pay for participating in this opportunity. 

These concealed numbers range from number 1 upwards but your customers 
pay only 1¢ to 29¢, according to the number disclosed under the names pulled. 
For instance, if customer pulls Number 1, he pays 1¢. If Number 11 is pulled 
he donates 11¢, or if number 32 is pulled he pays only 29¢. NOTHING HIGHER 
THAN 29¢—29¢ is the maximum cost. (Total $16.95.) 

Be sure to write in person’s name opposite name they have selected on 
opposite page in corresponding place. 

When all names have been pulled and collections made, you then remove the 
large seal and disclose the winner—the person who pulled the corresponding 
hame is awarded their choice of either the 5-TUBE ELLIS RADIO, CALIENTE COFFEE 
SET, NESCO ROASTER, 34-PIECE SET WM. A. ROGERS AND CHEST, AUTOMATIC TWIN 
WAFFLE IRON, SANDWICH TOASTER TRAY SET. Numbers 29 and 33 each receive 
Combination Fountain Pen Desk Set with Manufacturers Life-time Guarantee. 


AND FOR YOUR EFFORTS YOU RECEIVE YOUR CHOICE OF ANY OF THE ABOVE MENTIONED 
ITEMS WITHOUT COST 


Sales of respondent’s merchandise by means of said pull cards are 
made in accordance with the above-described legends or instructions. 
Said prizes or premiums are allotted to customers or purchasers in 
accordance with the above legends or instructions. The said articles 
of merchandise are thus distributed to the purchasing public wholly 
by lot or chance and the amount which the customer pays for a chance 
is determined wholly by lot or chance. 

Respondent furnishes and has furnished various pull cards, ac- 
companied by said order blanks, instructions, and other printed mat- 
ter for use in the sales and distribution of his merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. The sale plan 
or method involved in connection with the sale of all of said mer- 
chandise by means of said pull card is the same as that hereinabove 
described, varying only in detail. 

Par. 3. The persons to whom respondent furnishes and has furn- 
ished the said pull cards use and have used the same in purchasing, 
selling, and distributing respondent’s merchandise in accordance with 
the aforesaid sales plan or method. Respondent thus supplies to and 
places in the hands of others the means of conducting lotteries in the 
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sale of his merchandise in accordance with the sales plan or method 
hereinabove described. The use by the respondent of said sales plan 
or method in the sale of his merchandise and the sale of said mer- 
chandise by and through the use thereof and by the aid of said sales 
plan or method is a practice of a sort which is contrary to an estab- 
lished public policy of the Government of the United States and in 
violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora- 
tions who sell or distribute merchandise in competition with the re- 
spondent as above found are unwilling to adopt and use said sales 
plan or method or any sales plan or method involving a game of 
chance or the sale of a chance to win something by chance or any 
other sales plan or method that is contrary to public policy and such 
competitors refrain therefrom. Many persons are attracted by said 
sales plan or method employed by respondent in the sale and distri- 
bution of his merchandise and by the element of chance involved 
therein, and have been, and are, induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for sale and sold by 
said competitors of respondent who do not use the same or an equiva- 
lent sales plan or method. The use of said sales plan or method by 
respondent, because of said game of chance, has a tendency and ca- 
pacity to, and does, unfairly divert pabetential trade to respondent 
from his said competitors who do not use the same or an equivalent 
sales plan or method. 


CONCLUSION 


The aforesaid acts and practices of respondent as hereinabove 
found are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that he waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
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that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Sam Luber, individually and 
trading as Dearborn Sales Co., or trading under any other name or 
names, his representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of radios, coffee sets, roasters, silverware, waffle 
irons, toaster tray sets, or any other merchandise in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Supplying to or placing in the hands of others push or pull cards, 
punchboards, or other lottery devices, so as to enable such persons to 
dispose of or sell any merchandise by the use thereof. 

2. Mailing, shipping, or transporting, to agents or to distributors 
or to members of the public, push or pull cards, punchboards, or other 
lottery devices, so prepared or printed as to enable said persons to 
sell or distribute any merchandise by the use thereof. 

3. Selling, or otherwise disposing of, any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has comphed with this order. 
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In THE MATTER oF 


YALE I. GLUBOK, TRADING AS RELIABLE SALES 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3278. Complaint, Dec. 3, 1937—Decision, Dec. 19, 1939 


Where an individual engaged in sale of various articles of merchandise, includ- 
ing blankets, bedspreads, silk hosiery, and other items and novelties, to 
purchasers in other States— 

Furnished, through the mails and in some instances by door-to-door distribution, 
push cards, circulars descriptive of the several articles and novelties offered 
by him, and order blanks with directions for use ot said cards for sale 
and distribution of his said products under a plan in accordance with 
which, and as a result of solicitation of public, person selecting, from 
number of girls’ names displayed on card, name corresponding with that 
concealed under card’s seal, was given choice of several of the articles of 
merchandise being thus disposed of, and person making sale of chances 
was similarly compensated, and amount paid by members solicited for 
chance was dependent upon particular number concealed by dise selected 
on card, as was, in case of certain cards, receipt of free chances, and under 
which persons other than individual selecting lucky name and operator of 
card, received nothing; and 

Supplied thereby to and placed in the hands of others means by which lotteries 
were conducted in sale of articles and novelties involved and offered, sold, 
and distributed to purchasing public in accordance with aforesaid sales 
plan, under which products in question, ordered and shipped to numerous 
operators thus supplied, were distributed to purchasing public wholly by 
lot or chance, and amount paid therefor by respective customers was sim- 
ilarly wholly determined, and under which there was involved game of 
chance or sale of a chance to procure such articles and novelties at prices 
much lower than normal retail prices therefor, contrary to the established 
public policy of the United States Government, and in competition with 
those who do not sell such articles and novelties through any game of 
chance, gift enterprise, or lottery scheme; 

With result that many purchasers of such products from said individual were 
attracted by element of chance involved in sales method by which they 
were distributed by him, and thereby induced to purchase same from him 
in preference to similar products offered and sold by competitors who did 
not and do not use similar methods, and with result, by reason of such 
preference, that members of public purchased substantial volume of mer- 
chandise and novelties from individual in question and trade was thereby 
diverted unfairly to him from competitors aforesaid : 

Held, That such acts and practices, under the circumstances set forth, were 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 

260605™—41—-vol, 30-9 
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Before Mr. William C. Reeves and Mr. Charles F. Diggs, trial 
examiners. 

Mr. D. C. Daniel and Mr. William L. Pencke for the Commission. 

Mr. Sam A. Kessler, of St. Louis, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Yale I. 
Glubok, individually and trading as Reliable Sales Co., hererinafter 
referred to as respondent, has been and is using unfair methods of 
competition in commerce, as “commerce” is defined in said act, and it 
appearing to the said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapH 1. The respondent is an individual doing business 
under the name and style of Reliable Sales Co., with his principal 
office and place of business located at 5244 Enright Avenue, St. Louis, 
Mo. He is now, and for some time last past has been, engaged in the 
sale and distribution of various articles of merchandise including, 
among others, clocks, lamps, cameras, watches, cooking sets, table- 
ware sets, and zipper bags in commerce between and among the vari- 
ous States of the United States. He causes and has caused such articles 
when sold to be shipped or transported from his place of business 
in the State of Missouri to purchasers thereof in Missouri and in 
other States of the United States at their respective points of loca- 
tion. There is now, and has been for some time last past, a course of 
trade and commerce by said respondent in such merchandise between 
and among the States of the United States. In the course and con- 
duct of said business, respondent is in competition with other indi- 
viduals and with partnerships and corporations engaged in the sale 
and distribution of similar or like articles of merchandise in com- 
merce between and among the various States of the United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said merchandise, has furnished his 
customers and prospective customers with a device commonly called 
a “push-card,” the use of which in connection with the sale and 
delivery to the purchasing public by the method or plan suggested 
by respondent involves the distribution of said articles of merchan- 
dise to the purchasing public by means of a lottery scheme or gift 
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enterprise. The method or sales plan suggested by respondent was 
and is substantially as follows: 

The said push card has a number of partially perforated discs, and 
concealed within each disc is a number. In immediate proximity to 
each disc is a girl’s name. The said push card also has a master seal, 
and concealed within such master seal is a name corresponding to one of 
the names on the card. Purchasers select one of the discs and remove 
the same, disclosing the number thereunder. Persons selecting num- 
bers from 1 to 17 pay in cents the amount of such number, except that 
persons selecting certain specified numbers receive their selection free 
of charge. Purchasers selecting numbers over 17 pay 17 cents. The 
push card bears a legend or legends informing purchasers and prospec- 
tive purchasers of the plan or method by which said push card is oper- 
ated, and by which the articles of merchandise described thereon are to 
be distributed. When all of the discs have been selected and the master 
seal removed, the person who selected the name corresponding to the 
name under the master seal receives one of the specified articles of mer- 
chandise heretofore referred to without further charge, and the person, 
salesman, agent, or representative soliciting sales by means of said card, 
as above described, receives one of the specified articles of merchandise 
without further charge or additional service. The numbers under the 
names are concealed from purchasers and prospective purchasers, and 
they do not know how much they will have to pay for the privilege 
of selecting a particular name or whether the selection will be free of 
charge until the selection has been made and the disc removed. The 
name under the master seal is concealed from purchasers and prospec- 
tive purchasers until all of the discs have been selected. Thus, cus- 
tomers selecting names which do not correspond with the name under 
the master seal receive nothing but the privilege of making a selection 
for the money they pray. The value of the various articles of merchan- 
dise varies, but each of said articles of merchandise has a retail value in 
excess of 17 cents. The person selecting the name corresponding to the 
name under the master seal receives one of the articles of merchandise 
for a price not exceeding 17 cents, which is much less than the normal 
retail price of said article. The purchasing public is thus induced and 
persuaded into purchasing pushes from said card in the hope of select- 
ing a prize-winning name and thus obtaining an article of merchandise 
for a price of 17 cents or less. The said articles of merchandise are 
thus distributed to the purchasing public wholly by lot or chance, and 
the amount which the customer pays for a chance is determined wholly 
by lot or chance. 

Par. 3. The persons to whom respondent furnishes the said push 
cards use the same in purchasing, selling, and distributing respondents 
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merchandise in accordance with the aforesaid sales plan. Respondent 
thus supplies to and places in the hands of others the means of conduct- 
ing lotteries in the sale of his merchandise in accordance with the sales 
plan hereinabove set forth. The use by respondent of said method in 
the sale of his merchandise, and the sale of such merchandise by and 
through the use thereof and by the aid of said method, is a practice of 
the sort which the common law and criminal statutes have long deemed 
contrary to public policy and is contrary to an established public policy 
of the Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
normal retail price thereof. Many persons, firms, and corporations 
who sell or distribute merchandise in competition with respondent, as 
above alleged, are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win 
something by chance or any other method that is contrary to public 
policy, and such competitors refrain therefrom. Many persons are 
attracted by respondent’s said method and by the element of chance 
involved in the sale thereof in the manner above described, and are 
thereby induced to buy and sell respondent’s merchandise in prefer- 
ence to merchandise offered for sale and sold by said competitors of 
respondent who do not use the same or an equivalent method. The use 
of said method by respondent, because of said game of chance, has 
the tendency and capacity to, and does, divert trade and custom to 
respondent from his said competitors who do not use the same or an 
equivalent method. 

Par. 5. In the course and conduct of his said business respondent, 
in the sale of said merchandise, has caused and causes the representa- 
tions to be made to his customers and prospective customers: 

(a) That certain cameras have a retail value of $5; and 

(0) That certain electric ship-model lamps have a retail value of 
$6.50. 

The truth and fact are that said cameras and lamps do not have a 
reasonable retail value or price as represented, but said purported 
retail value or price is grossly exaggerated and purely fictitious. A sub- 
stantial portion of the purchasing public has been, and is, induced to 
purchase said cameras or lamps because of its reliance on said repre- 
sentations. The use by respondent of said representations has the 
capacity and tendency to, and does, mislead and deceive many of re- 
spondent’s customers into the erroneous belief that said cameras and 
lamps have the retail value and price represented. There are many 
competitors of respondent who do not falsely represent the value or 
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price of the merchandise sold by them. The use of said representa- 
tions by the respondent has the tendency and capacity to, and does, 
unfairly divert trade to respondent from his said competitors, all to 
the injury of competition in commerce among and between the various 
States of the United States. 

Par. 6, The aforesaid acts and practices of respondent are all to the 
injury and prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of section 5 of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” 


Report, FINpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 3, 1937, issued its com- 
plaint in this proceeding and caused same to be served upon the 
respondent, Yale I. Glubok, individually and trading as Reliable Sales 
Co., charging him with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of an answer thereto by said re- 
spondent, testimony and other evidence in support of the allegations 
of said complaint were introduced by D. C. Daniel and William L. 
Pencke, attorneys for the Commission, before William C. Reeves and 
Charles F, Diggs, examiners for said Commission, theretofore duly 
designated by it, which testimony was reduced to writing and filed 
in the office of the Commission, together with numerous pieces of 
documentary evidence received as exhibits. No testimony or other 
evidence was introduced or tendered by or on behalf of said respondent. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, the testi- 
mony and other evidence, and briefs in support of the complaint. No 
briefs were filed by or on behalf of respondent and oral argument was 
waived by him, and the Commission having duly considered the matter 
and being now fully advised in the premises finds that this proceeding 
is in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Yale I. Glubok, has carried on 
business under the name and style of Reliable Sales Co., which busi- 
ness has been conducted from his residence at 5244 Enright Avenue, 
in the city of St. Louis, State of Missouri. The business carried on 


92 FEDERAL TRADE COMMISSION DECISIONS 


Findings 30 HSL: 


by respondent consisted of the sale of various articles of merchandise, 
including blankets, bed spreads, silk hose, silverware, clocks, and 
novelties of various kinds. Respondent caused some of the articles 
of merchandise and novelties sold by him to be transported, when 
sold from his said place of business in St. Louis, in the State of 
Missouri, through and into other States of the United States to the 
respective purchasers thereof, and in the course and conduct of his 
said business respondent has been in active competition with various 
partnerships and corporations and other persons also engaged in the 
sale of similar articles of merchandise and novelties in commerce 
among several of the States of the United States. 

Par. 2. Respondent, in the course of his business as set out in 
paragraph 1 hereof, has mailed. from his place of business in St. 
Louis, Mo., to persons in States of the United States other than 
the State of Missouri, cards, sometimes described as push cards. 
Each of these cards was accompanied by a circular descriptive of the 
several articles of merchandise and novelties offered for sale by 
respondent and an order blank which the person addressed was 
requested to use. Distribution of these cards, circulars, and order 
blanks in some instances was made from door to door by the respond- 
ent In person or by a messenger. Directions for the use to be made 
of the cards and order blanks were printed upon the back of each of 
the order blanks. Each of the cards had printed thereon in plain 
view a number of girls’ names and above or below each name was a 
disc which concealed a number. Near the upper right-hand corner 
of each of the cards was a larger disc in the form of a seal, which 
disc concealed a name which was the same as one of the names 
printed elsewhere on the card. Members of the public were to be 
solicited to select one or more of the names on the card and to pay 
the number of cents indicated by the number or numbers concealed 
by the disc or discs above or below each of the names so selected, 
except that with one type of the cards, five of the numbers were free 
and selectors of these numbers paid nothing and selectors of numbers 
higher than 17 paid only 17 cents and with another type of card 
selectors of numbers higher than 10 paid only 10 cents. When all 
names on one of the cards had been selected and collection made of 
the various amounts, the large disc or seal was then opened and 
the name concealed by it was disclosed and the person who had 
selected the name which was concealed by the seal was given his 
choice of several of the articles of merchandise, and the person who 
had sold the chances upon one of the cards also was given his choice 
of such articles but the persons who had selected the other names on 
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the card received nothing. The order blank was then filled out by 
the person who had sold the chances on the card and the articles 
of merchandise selected were indicated thereon and a money order 
for the amount required was inclosed with the order blank and 
mailed to respondent. 

Par. 3. The Commission finds that numerous persons to whom 
respondent furnished push cards, as set out in Paragraph 2 hereof, 
used same in purchasing, selling, and distributing articles of mer- 
chandise and novelties offered for sale by respondent in accordance 
with the sales plan described in said paragraph 2. Respondent in 
this manner supplied to, and placed in the hands of others, the means 
by which lotteries were conducted in the sale of such articles of mer- 
chandise and novelties. The Commission further finds that the arti- 
cles of merchandise and novelties offered for sale and sold by re- 
spondent were distributed to the purchasing public wholly by lot or 
chance, and that the amount which each of the customers paid for a 
chance also was determined wholly by lot or chance; that the sale of 
such articles in such a manner involved a game of chance or the sale 
of a chance to procure such articles of merchandise and novelties at 
prices much lower than the normal retail prices therefor, and that the 
use of said method in the sale and distribution of articles of mer- 
chandise and novelties is a practice of the sort which is contrary to 
the established policy of the Government of the United States. 

Par. 4. There are among the competitors of respondent persons, 
partnerships, and corporations engaged in the sale and distribution 
of articles of merchandise and novelties of the same general nature 
as those sold by respondent and in the same trade territory as that 
reached by respondent in various States of the United States, which 
competitors do not sell such articles of merchandise and novelties by 
means of any game of chance, gift enterprise, or lottery scheme. 
Many purchasers of articles of merchandise or novelties from re- 
spondent were attracted by the element of chance involved in the sales 
method by which such articles of merchandise and novelties were dis- 
tributed by respondent and on that account were induced to purchase 
such articles of merchandise and novelties from respondent in pref- 
erence to similar articles of merchandise and novelties offered for sale 
and sold by competitors of respondent who did not and who do not 
use similar methods, and on account of such preference members of 
the public have purchased a substantial volume of merchandise and 
novelties from respondent with the result that trade has been diverted 
unfairly to respondent from such competitors. 
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The acts and practices of the respondent, as herein set out have 
been, and are, to the prejudice and injury of the public and to com- 
petitors of respondent, and constitute unfair methods of competition 
in commerce within the intent and meaning of the provisions of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before William C. 
Reeves and Charles F. Diggs, examiners of the Commission there- 
tofore duly designated by it, in support of the allegations of said 
complaint (respondent having offered no testimony or other evidence 
in oposition to the allegations of said complaint), brief of counsel 
for the Commission filed herein (respondent having filed no brief 
and oral argument not having been requested), and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Yale I. Glubok, individually 
and trading as Reliable Sales Co. or trading under any other name 
or names, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of blankets, bed spreads, silk hose, 
silverware, clocks or any other merchandise in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Selling or distributing any merchandise so packed and assem- 
bled that sales of such merchandise to the general public are to be 
made or may be made by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to or placing in the hands of others any merchandise, 
together with push or pull cards, punchboards, or any other lottery 
devices which said push or pull cards, punchboards or other lottery 
devices are to be used or may be used in selling or distributing said 
merchandise to the public. 

3. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or any other lottery devices either with assort- 
ments of merchandise or separately, which said push or pull cards, 
punchboards, or other lottery devices are to be used or may be used in 
selling or distributing such merchandise to the public, 
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4. Selling or otherwise distributing any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall within 60 days 
after service upon him of this order file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In tHe Marrer oF 


B & T FLOOR COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3541. Complaint, Aug. 17, 1988—Decision, Dec. 19, 1939 


Where a corporation engaged in sale and distribution of extruded aluminum 
trimmings and metal products for trimming wall and floor covering 
materials; in advertising, under trade-mark ‘“Chromedge,” its said trim- 
mings in circulars, folders, catalogs and stationery circulated generally 
throughout the United States, and through agents sent into various States— 

(a) Represented that it manufactured such trimmings, through use of such 
statements as “manufactured only by,” ete.; and 

(b) Represented that its said trimmings were made of an alloy, one of the 
principal component parts of which was chromium, and that such trim- 
mings, thus made, could be obtained only from it, and that so-called 
“Chromedge” was metal of superior quality, having attributes of chromium, 
and was preferable to extruded aluminum, through such statements as 
“ean be obtained onLy from ourselves or through an authorized distributor. 
Do not accept inferior imitations. * * *” and “* * * manufactured 
from a special white metal alloy in which we have incorporated chromium, 
MASIESIUIN, eo os 

Facts being it did not manufacture metal in question sold by it under trade 
name “Chromedge,” nor manufacture the extruded aluminum alloy trim- 
mings sold by it as aforesaid, so-called “Chromedge” was not a metal of 
superior quality having attributes of chromium, etc., but was in fact an 
extruded aluminum alloy purchased by it from aluminum manufacturer, 
by whom same was also sold to numerous competitors of said corporation 
for trimmings, as aforesaid ; 

With tendency and capacity to mislead and deceive substantial portion of 
purchasing pubiic, and with effect of causing number of such public, many 
of whom prefer to purchase trimmings and metal products made of chro- 
mium because of durability and inherent qualities thereof, and on the 
part of which there has long existed preference for buying direct from 
manufacturer by reason of advantages thus had, as believed, in matter of 
better goods at lower prices, to purchase substantial volume of such trim- 
mings from it, and of thereby causing trade to be diverted unfairly to it 
from its competitors who truthfully advertise and represent their metal 
trimmings, and of whom many sell and distribute such products of same 
general nature without in any way misrepresenting quality thereof or 
nature of material from which made, or that they are manufacturers of 
their products; to prejudice and injury of competitors and public: 

Held, That such acts, practices, statements and representations, under the 
circumstances set forth, were all to the prejudice and injury of the public 
and competitors, and constituted unfair methods of competition in com- 
merce and unfair and deceptive acts and practices therein. 
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Before Mr. William C. Reeves, trial examiner. 

Mr. Merle P. Lyon and Mr. Charles 8. Cox for the Commission. 

Mr. James M. Schooler and Mr. W. S. McDowell, of Columbus, 
Ohio, and Mr. Samuel Schrivener, Jr., of Washington, D. C., for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that B & T Floor Co., 
a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that respect 
as follows: 

ParaGRAPH 1. Respondent, B & T Floor Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Ohio, having its office and principal place of 
business at 135 North Front Street, Columbus, Ohio. 

Par. 2. Respondent is now and for more than 9 months last past 
has been in the business of selling and distributing extruded alumi- 
num alloy trimmings and metal products. Respondent causes said 
products, when sold, to be transported from its place of business in 
Ohio to purchasers thereof located in the various States of the United 
States other than the State of Ohio and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein, has main- 
tained a course of trade in said products sold and distributed by it 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. Respondent, in the course and conduct of its said business, 
at all times herein mentioned has been, and is now, in competition 
with other corporations and with individuals, firms, and partner- 
ships engaged in the advertising, sale, and distribution of extruded 
aluminum alloy trimmings and of metal products similar to those 
of respondent and of other products designed for similar usage in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 4. In the course and conduct of said business, and for the pur- 
pose of inducing the purchase of said products, respondent, by means 
of advertising circulars, folders, catalogs, and stationery circulated 
generally throughout the United States and through its agents sent 
into various States of the United States, has made many representa- 
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tions concerning the character and nature of said products. Among 
such representations made by respondent are the following: 

Curomencr, the brilliant solid white metal for trimming wall and floor cov- 
ering materials, manufactured only by the B & T Floor Company, Columbus, 
Ohio. 

* * * PrEAsp NOTE: All Chromedge items are branded with our trade mark. 
Look for the name “Chromedge” on the flange. If it is not trademarked “chrom- 
edge,” it is not genuine chromedge. Chromedge can be obtained ONLY from 
ourselves or through an authorized distributor. Do not accept inferior imi- 
tations. Insist on genuine Chromedge—so that you will be sure the beauty of 
your installations will endure * * *. 

Merau. Chromedge is not a plated metal. Chromedge is manufactured from 
a special white metal alloy in which we have incorporated chromium, magne- 
sium, silicon, iron, copper, etc. in such a way that it will accept and retain 
a brilliant, lustrous polish. Its ductility is of such a nature that it may be 
easily bent to fit curves and angles. 

All of said statements, together with similar statements appearing 
in respondent’s advertising literature, purport to be descriptive of 
respondent’s products. In all of its advertising literature, by use 
of the trade name “Chromedge” and through other means respondent, 
directly or by inference through the statements and representations 
herein set out, and other statements of similar import and effect, rep- 
resents that it manufactures the metal it sells under the trade name 
“Chromedge”; that “Chromedge” is a metal which is composed of a 
large percentage of chromium; that respondent corporation is the 
only concern from and through whom this material can be purchased ; 
that “Chromedge” is a metal of superior quality having the attributes 
of chromium, and therefore, preferable to extruded aluminum. 

Par. 5. The aforesaid representations made by respondent with 
respect to the nature and quality of its products are grossly exagger- 
ated, false, misleading, and untrue. In truth and in fact, respondent 
does not manufacture the metal it sells under the trade name “Chrom- 
edge.” “Chromedge” is not a metal which is composed of a large 
percentage of chromium. “Chromedge” is not a metal of superior 
quality having the attributes of chromium and is not preferable to 
extruded aluminum. The true facts are that “Chromedge” is an 
extruded aluminum alloy trimming and is composed of approxi- 
mately 98 percent aluminum and less than 1 percent chromium. The 
word “Chromedge” is merely a trade-mark of respondent B & T 
Floor Co. Extruded aluminum alloy trimmings with substantially 
identical component ingredients can be purchased from respondent’s 
competitors who do not use the trade name “Chromedge” to describe 
the same, 

Par. 6. For many years there has existed a preference on the part 
of the purchasing public for buying goods direct from the manufac- 
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turer thereof. This preference results from the belief that manufac- 
turers are able to offer lower prices, better quality and other 
advantages not obtainable elsewhere. There are those of the pur- 
chasing public who prefer to purchase metal products made of 
chromium in preference to those made of extruded aluminum because 
of the durability and inherent qualities of chromium. 

Par. 7. There are among respondent’s competitors many who sell 
and distribute similar products and who do not in any way mis- 
represent the quality and character of their respective products and 
their respective business status. 

Par. 8. Each and all of the false and misleading statements and 
representations made by the respondent in describing its products, 
as hereinabove set out, were, and are, calculated to, and have had, 
and now have, a tendency and capacity to mislead and deceive a 
substantial portion of the purchasing public into the erroneous belief 
that all of said representations are true. On account of this errone- 
ous and mistaken belief, a number of the consuming public have pur- 
chased a substantial volume of respondent’s products, with the result 
that trade has been diverted unfairly to respondent from competitors 
likewise engaged in the business of selling and distributing said 
products, and who truthfully advertise their respective products. 
As a consequence thereof, injury has been done, and is now being 
done, by respondent to competition in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, Frnprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 17, 1988, issued its complaint 
and caused same to be served upon the respondent B & T Floor Co., a 
corporation, charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the is- 
suance of said complaint and the filing of an answer thereto by said 
respondent, William C. Reeves, an examiner for said Commission, was 
designated and appointed to take testimony and to receive evidence in 
said proceeding, and pursuant thereto a hearing was held at Columbus, 
Ohio, on November 10, 1938, at which hearing a stipulation as to cer- 
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tain facts was entered into by and between Merle P. Lyon, counsel for 
the Commission, and James M. Schooler and W. S. McDowell, counsel 
for respondent, which stipulation was read into the record, where- 
upon testimony was taken and evidence received at the instance of 
counsel for the Commission explanatory of and supplementary to said 
stipulation, which stipulation and testimony has been reduced to writ- 
ing and filed in the office of the Commission together with numerous 
pieces of documentary evidence received as exhibits. Thereafter the 
proceeding regularly came on for final hearing before the Commission 
upon said complaint, the answer thereto, the stipulation as to the 
facts and testimony and evidence explanatory of and supplementary 
to said stipulation, and the brief in support of the charges stated in 
the complaint. No brief was filed on behalf of respondent and oral 
argument was waived by counsel for respondent, and the Commission 
having duly considered the matter and being now fully advised in 
the premises finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent B & T Floor Co. is a corporation 
organized under the laws of the State of Ohio with its principal place 
of business in the city of Columbus in said State. Said respondent 
is, and has been for more than a year, engaged in the business of 
selling and distributing extruded aluminum trimmings and metal 
products, for use in trimming wall and floor covering materials. It 
has caused, and now causes, the trimmings sold by it to be trans- 
ported from its place of business at Columbus in the State of Ohio 
through and into various other States of the United States to the 
respective purchasers thereof, and in the course and conduct of its 
said business respondent has been, and is now, in active competition 
with various persons and partnerships and other corporations also 
engaged in the sale of similar materials in commerce between and 
among several of the States of the United States. 

Par. 2. The respondent, in the course and conduct of its business, 
as described in paragraph 1 hereof, adopted and used a trade-mark 
consisting of the word “Chromedge” for the trimmings for wall and 
floor covering materials offered for sale and sold by it. In the course 
and conduct of its said business and for the purpose of inducing the 
purchase of said products, respondent by means of advertising in 
circulars, folders, catalogs, and stationery circulated generally 
throughout the United States, and through its agents sent into vari- 
ous States of the United States has made many representations con- 
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cerning the character and nature of said product, among which were 
the following: 

CHROMEDGE, the brilliant solid white metal for trimming wall and floor cover- 
ing materials, manufactured only by the B & T Floor Company, Columbus, Ohio. 

* * * PLEASE NOTE: All Chromedge items are branded with our trade-mark. 
Look for the name “Chromedge” on the flange. If it is not trade-marked “chrom- 
edge”, it is not genuine chromedge. Chromedge can be obtained ONLY from 
ourselves or through an authorized distributor. Do not accept inferior imita- 
tions. Insist on genuine Chromedge—so that you will be sure the beauty of 
your installations will endure * * ¥#*, 

MeraL. Chromedge is not a plated metal, Chromedge is manufactured from 

a special white metal alloy in which we have incorporated chromium, magnesium, 
silicon, iron, copper, etc. in such a way that it will accept and retain a brilliant, 
lustrous polish. Its ductility is of such a nature that it may be easily bent 
to fit curves and angles. 
The statements and representations contained in said advertising 
matter which respondent caused to be distributed, as stated, purported 
to be descriptive of the trimmings offered for sale and sold by re- 
spondent and by the use of these statements and representations, and 
other statements and representations of like import, together with the 
use of the trade mark “Chromedge,” as stated, respondent represented 
that it manufactured such trimmings and that such trimmings were 
made of an alloy, one of the principal component parts of which was 
chromium; that trimming made of such alloy could be obtained only 
from respondent; that “Chromedge” was a metal of superior quality 
having the attributes of chromium and was preferable to extruded 
aluminum. 

Par. 8. The respondent does not manufacture the metal it sells 
under the trade name “Chromedge” and does not manufacture the 
extruded aluminum alloy trimmings it sells. “Chromedge” is not a 
metal which is composed of a large percentage of chromium but is 
composed of the following ingredients: 


MIASMeSLUTIS Ree eel PEC aes 110%" to 1.40%: 

Dili conees eke Se abe Sarees Se eee _. 45% to 65% of magnesium contents. 
(SLUG COL ee ee ae ee a eee 0.20% to 0.30%. 

lia iibpebiiit ee a 0.20%. 

CHiian, mM Le ee eS 0.05%. 

Other elements, maximum of each____--- 0.03%. 

Aluminum, approximately2—==22-——-=_ == 0.98%. 


The metal sold by respondent under the name “Chromedge” is not a 
metal of superior quality having the attributes of chromium and is not, 
preferable to extruded aluminum, but is, in fact, an extruded aluminum 
alloy. Respondent purchases practically all of its extruded aluminum 
alloy, which it sells under the trade name “Chromedge,” from the 
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Aluminum Co. of America, and said alloy is manufactured by the 
Aluminum Co. of America under a formula 53-S. 

The same alloy is sold by the Aluminum Co. of America to numerous 
competitors of respondent and trimmings for wall and floor covering 
materials made of such alloy are sold by competitors of the respond- 
ent. 

Par. 4. The statements and representations made by the respondent 
in its advertising matter, as aforesaid, concerning its metal trimmings 
for wall and floor covering materials offered for sale and sold by it 
have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public and have caused a number of the 
purchasing public to purchase a substantial volume of such trimmings 
from the respondent, thereby causing trade to be diverted unfairly to 
the respondent from its competitors in commerce between and among 
the various States of the United States, who truthfully advertise and 
represent the metal trimmings offered for sale and sold by them, to 
the injury of such competitors. 

Par. 5. Many of the competitors of respondent sell and distribute 
trimmings for wall and floor covering materials of the same general 
nature as those sold by respondent, which competitors do not in any 
way misrepresent the quality of such trimmings or the nature of the 
material from which they are made, and do not falsely represent that 
they are the manufacturers of products sold by them. Members of 
the public prefer to purchase metal products made of chromium 
because of the durability and inherent qualities of that material. For 
many years there has existed a preference on the part of the purchas- 
ing public for buying goods direct from the manufacturer. This 
preference results from the belief that manufacturers are able to offer 
advantages not obtainable elsewhere, including goods of better quality 
at lower prices. 

Par. 6. Many members of the purchasing public prefer to purchase 
trimmings for wall and floor covering materials made of chromium 
rather than those made of extruded aluminum, and the statements and 
representations made by respondent in its advertising matter, without 
qualification or explanation, concerning the composition and nature of 
the alloy from which the trimmings offered for sale and sold by re- 
spondent were made, as set out in paragraph 2 hereof, constituted 
false and misleading claims, statements and representations and were 
to the prejudice of the public and to competitors of respondent and 
constituted unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of the Federal Trade Commission Act. 
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The acts, practices, statements, and representations of the respond- 
ent, as herein set out, have been and are all to the prejudice and injury 
of the public and to the competitors of respondent and constitute un- 
fair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
provisions of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondent, 
testimony, and other evidence taken before William C. Reeves, an exam- 
iner of the Commission, theretofore duly designated by it, in support 
of the allegations of said complaint and in opposition thereto, brief 
filed herein by Charles S. Cox, counsel for the Commission, no brief hav- 
ing been filed by the respondent and no oral argument having been re- 
quested, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondent B & T Floor Co., a corporation, its 
officers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution of extruded aluminum alloy trimmings and metal prod- 
ucts in interstate commerce, or in the District of Columbia, do forthwith 
cease and desist from representing, directly or indirectly : 

1. By use of the words “manufactured only by,” “manufactured,” 
or any other words of similar import and effect, or in any manner, that 
it is the manufacturer of any such product, unless and until the respond- 
ent actually owns and operates or directly and absolutely controls a 
manufacturing plant or factory wherein the product so represented is 
manufactured by it. 

2. By use of the word “Chromedge” or any other word or words of 
similar import or meaning, or in any other manner, that extruded alumi- 
num alloy metal, or any other metal not composed principally of 
chromium, is chromium. 

3. That respondent’s extruded aluminum alloy metal product desig- 
nated “Chromedge” is anything other than extruded aluminum alloy 
metal, or that it is different in any material respect from the extruded 
aluminum alloys sold by its competitors. 

4, That respondent’s extruded aluminum metal product, now desig- 
nated ‘“Chromedge,” has the attributes of chromium or that it 1s supe- 
rior in quality, and preferable, to extruded aluminum, 
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5. That competitors’ extruded aluminum alloy products are inferior 
to, or imitations of, the extruded aluminum metal products now sold by 
the respondent under the name “Chromedge,” or that respondent’s 
product is secured from sources not available to its competitors. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has complied 
with this order. 
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In tHE MaArter oF 


ZO-AK COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3724. Complaint, Feb. 28, 1939—Decision, Dec. 19, 1939 


Where a corporation engaged in sale and distribution of certain medicinal or 


(a) 


(bd) 


(c) 


pharmaceutical preparations designated as “Zo-Ak Tablets” (blue label) 
or “Zo-Ak for Men,’ and “Zo-Ak Tablets” (orange label) or “Zo-Ak for 
Women,” to wholesale and retail druggists and other purchasers in various 
other States and in the District of Columbia; in advertisements which it 
disseminated concerning its said preparations through the mails and 
through newspapers and periodicals of general circulation and through cir- 
culars and other printed or written matter distributed in commerce, and 
which were intended and likely to induce purchase thereof— 

Represented that its said “Zo-Ak Tablets for Men” constituted a competent 
remedy or treatment for sexual debility and a stimulant for reduced virile 
powers, and was of peculiar value to men in relation to their sex life, 
and would build up health and strength, facts being said preparation 
was not a competent remedy or treatment for aforesaid conditions, nor of 
peculiar value, aS above claimed, but acted only as an irritant, did not 
contain sufficient concentrated vitamins to be beneficial in building up health 
and strength, and did contain dangerous ingredient yohimbine hydrochloride, 
aphrodisiac effect of which cannot be produced by recognized and established 
therapeutic dosage, which was greatly exceeded by recommended dosage 
in preparation in question ; 

Represented that said “Zo-Ak Tablets for Women” constituted a remedy 
or relief for the nervous symptoms due to “change of life” and a cure, 
remedy, or relief for various symptoms of “change of life,” such as hot 
fiushes, dizzy spells, bursting headaches, “nerves,” irritability and crying 
spells, facts being said preparation was not a remedy or relief for such 
symptoms, did not make period in question one of greater ease and comfort, 
and was not a cure or relief for hot flushes, etc., as above set forth, and 
was entirely insufficient to accomplish any of the results claimed therefor 
by it; and 

Failed to reveal to purchasers and prospective purchasers, in false adver- 
tisements disseminated by it, that use of its said preparation for men, 
under conditions prescribed or under such conditions as are customary or 
usual, in some cases caused injury to health and might be injurious, taken 
as aforesaid, and caused irritation and injury to urinary tract, with serious 
nephritis as one of its possible after-effects ; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and of inducing portion of said public, 
because of such belief, to purchase its injurious, drug-containing medicinal 
preparations : 


Held, That such acts and practices were all to the prejudice and injury of the 


public, and constituted unfair and deceptive acts and practices in commerce. 
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Before Mr. Randolph Preston, trial examiner. 
Mr. Merle P. Lyon for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Zo-Ak Co., Inc., 
a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracraru 1. Respondent, Zo-Ak Co., Inc., is a corporation organ- 
ized and doing business under the laws of the State of New York, 
with it office and principal place of business located at 56 West Forty- 
fifth Street, New York, N. Y. Respondent is now, and for more 
than 1 year last past has been, engaged in the business of selling and 
distributing certain medicinal or pharmaceutical preparations desig- 
nated as Zo-Ak Tables (blue label), or Zo-Ak for Men, and Zo-Ak 
Tables (orange label), or Zo-Ak for Women. 

In the course and conduct of its said business, respondent causes 
said preparations, when sold, to be transported from its place of 
business in the State of New York to wholesale and retail druggists 
and other purchasers thereof located in various States of the United 
States other than the State of New York and in the District of Colum- 
bia. Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade and commerce in said preparations 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent has disseminated and is now disseminating, and has caused and 
is now causing the dissemination, of false advertisements concerning 
its said medicinal preparation, by United States mails, by insertion 
in newspapers and periodicals having a general circulation and also 
in circulars and other printed or written matter, all of which are 
distributed in commerce among and between the various States of 
the United States, and by other means in commerce, as commerce 


is defined in the Federal Trade Commission Act, for the purpose | 


of inducing and which are likely to induce, directly or indirectly, 
the purchase of its said medicinal preparations, and has disseminated 
and is now disseminating, and has caused and is now causing, the 
dissemination of false advertisements concerning its said medicinal 
preparations by various means for the purpose of inducing, and 
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which are likely to induce, directly or indirectly, the purchase of its 
said products in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among and typical of the false statements 
and representations contained in said advertisements disseminated 
and caused to be disseminated, as aforesaid, are the following: 


MEN 


Get free booklet about Zo-Ak Tablets—the formula of a well-known New 
York physician created especially for men. Zo-Ak contains quick acting vege- 
table stimulants plus essential vitamin concentrates in adequate amounts to 
build up health and strength. 


ZO-AK A SPECIAL TONIC FOR MEN 


It is the formula of a well-known New York physician created especially for 
men whose virile vigor is temporarily lowered. Zo-Ak contains Quick Action 
Vegetable stimulants plus Adequate amounts of essential vitamin concentrates 
to build up health and strength. 


MEN 


Whose virile power is temporarily below par should try Zo-Ak, the formula 
of a well-known New York physician created especially for men. Zo-Ak contains 
quick acting vegetable ingredients plus adequate amounts of essential vegetable 
concentrates to build up health and strength. Try Zo-Ak faithfully as directed. 
Then if you don’t notice a marked stimulation of virile power your druggist 
will refund your money. 

In many cases however virility is not lost but merely lowered by overwork 
or worry. This is especially noticeable in business men who after a hard day 
at the office come home thoroughly unfit for the marital attentions their wives 
expect. * * * For such men whose virile powers are temporarily reduced, not 
lost, a course of treatment with Zo-Ak Tablets frequently gives the necessary 
boost that assists nature. 

Zo-Ak Tablets are indicated for temporary reduction of virile powers since 
they stimulate the natural functions of important organs. 

Take 2 or 3 Zo-Ak Tablets three times daily one-half hour before meals. For 
best results take Zo-Ak at least a month. * * * The longer you take Zo-Ak 
Tablets the more satisfactory will be the result from their use. However many 
men get quick stimulation after a single bottle. 

Thousands of men whose virile powers have become temporarily reduced or 
weakened (but not totally lost) have found that Zo-Ak Tablets give them the 
stimulation they so much desire. 

Zo-Ak contains two potent quick acting vegetable herb substances which are 
acknowledged by many of the medical profession to be invaluable in stimulat- 
ing the important organs concerned with masculine functions. 

In addition to these stimulants Zo-Ak contains essential vitamin concentrates 
in adequate dosage. These build up health and strength. 

Generally around the age of 40 or 45 most women go through a physiological 
change called the menopause or “change of life.” 

This change is often accompanied by many distressing and miserable symp- 
toms. These are hot flushes, dizzy spells, bursting headaches, “nerves,” irrita- 
pility and crying spells. 
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These symptoms often last for months, often years, but fortunately they may 
be considerably relieved in many cases by the use of hormones and certain 
substances contained in Zo-Ak Tablets for Women (orange box). 

These tablets are also the formula of a prominent New York physician so 
they may be taken with confidence. Zo-Ak Tablets for Women are not a “cure 
all” but a special medicine intended to relieve the nervous symptoms of the 
“change of life’ and make this trying period one of greater ease and comfort. 

Par. 3. Through the use of the statements hereinabove set forth 
and others avflloe thereto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative, or therapeutic 
properties of respondent’s products, -guistag lve has represented, and 
does now represent, directly and indirectly, that its preparation, 
Zo-Ak Tablets for Men, or Zo-Ak Tablets (blue label), is a competent 
remedy, treatment, or stimulant for sexual debility or reduced virile 
powers; that it is of peculiar value to men in relation to their sex 
life and that said preparation will build up health and strength; 
that Zo-Ak Tablets (orange label), or Zo-Ak for Women, 
is a remedy or relief for the nervous symptoms due to “change of 
life” and is a cure, remedy, or relief for various symptoms of “change 
of life,” such as hot flushes, dizzy spells, bursting headaches, 
“nerves,” irritability and crying spells. 

Par. 4. The aforesaid representations and claims used and dis- 
seminated by the respondent as hereinabove described are grossly 
exaggerated, misleading and untrue. In truth and in fact, respond- 
ent’s medicinal preparation, Zo-Ak Tablets (blue label), or Zo-Ak 
for Men, is not a competent remedy, treatment or stimulant for 
sexual debility or reduced virile powers and is not of peculiar value 
to men in relation to their sex life but acts only as an irritant to the 
sexual organs. Furthermore, this preparation does not contain 
sufficient concentrated vitamins to make it beneficial in the building 
up of health and strength. In truth and in fact, Zo-Ak Tablets 
(orange label), or Zo-Ak for Women, is not a remedy or relief for 
the nervous symptoms of the “change of life” and does not make 
this trying period one of greater ease and comfort. Furthermore, 
this preparation is Dee a Cure or relief for hot flushes, dizzy spells, 
bursting headaches, “nerves,” irritability and crying spells, and is 
entir Te insufficient to accomplish any of the results claimed for it by 
the respondent’s directions. 

Par. 5. In addition to the false and misleading statements herein- 
above set forth, the respondent is also engaged in the dissemination 
of false advertisements as aforesaid in that respondent fails to reveal 
to the purchasers and prospective purchasers that the use of its 
medicinal preparation, Zo-Ak Tablets (blue label), or Zo-Ak for 
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Men, under conditions prescribed or under such conditions as are 
customary or usual in some cases cause injury to health. 

Zo-Ak Tablets (blue label), or Zo-Ak for Men, contains the dan- 
gerous ingredient yohimbine hydrochloride. The aphrodisiac effect 
of yohimbine hydrochloride cannot be produced by the recognized 
and established therapeutic dosage. The recommended dosage for 
respondent’s preparation is greatly in excess of the therapeutic dos- 
age. Such tablets taken under the conditions prescribed by respond- 
ent and under the conditions which are customary or usual may be 
injurious to the health of the users thereof and cause irritation and 
injury to the urinary tract and serious nephritis may be one of its 
after-effects. 

Par. 6. The use by the respondent of the foregoing false, deceptive 
and-misleading statements, representations and advertisements dis- 
seminated as aforesaid with respect to said medicinal preparations 
has had, and now has, the capacity and tendency to, and does, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements are true and induces a portion of the 
purchasing public, because of such erroneous and mistaken belief, to 
purchase respondent’s medicinal preparations containing injurious 
drugs. 

Par. 7. The aforesaid acts and practices of respondent are all to 
the prejudice and injury of the public and constitute unfair and de- 
ceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, Frnprnes 4s To THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 28, 1939, issued, and on 
March 1, 1939, served, its complaint in this proceeding upon the 
respondent, Zo-Ak Co., Inc., a corporation, charging it with unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the fil- 
ing of an answer by said respondent, the Commission, by order 
entered herein, granted said respondent’s motion for permission to 
withdraw said answer and to substitute therefor an amended answer 
admitting all the material allegations of fact set forth in said com- 
plaint and waiving all intervening procedure and further hearing as 
to said facts, which substitute answer was duly filed in the office of the 
Commission. Thereafter the proceeding regularly came on for final 
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hearing before the Commission on the said complaint and amended 
answer, and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Zo-Ak Co., Inc., is a corporation or- 
ganized and doing business under the laws of the State of New York, 
with its office and principal place of business located at 56 West 
Forty-fifth Street, New York, N. Y. Respondent is now, and for 
more than 1 year last past has been, engaged in the business of sell- 
ing and distributing certain medicinal or pharmaceutical prepara- 
tions designated as Zo-Ak Tablets (blue label), or Zo-Ak for Men, 
and Zo-Ak Tablets (orange label), or Zo-Ak for Women. 

In the course and conduct of its said business, respondent causes 
said preparations, when sold, to be transported from its place of 
business in the State of New York to wholesale and retail druggists 
and other purchasers thereof located in various States of the United 
States other than the State of New York and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade and commerce in said preparations 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination, of false advertisements con- 
cerning its said medicinal preparations, by United States mails, by 
insertion in newspapers and periodicals having a general circulation 
and also in circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States 
of the United States and by other means in commerce, as commerce 
is defined in the Federal Trade Commission Act, for the purpose 
of inducing and which are likely to induce, directly or indirectly, 
the purchase of its said medicinal preparations and has disseminated 
and is now disseminating, and has caused and is now causing, the 
dissemination of false advertisements concerning its said medicinal 
preparations by various means for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of 
its said products in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among and typical of the false statements 


ZO-AK CO., INC. 111 
105 Findings 


and representations contained in said advertisements disseminated 
and caused to be disseminated, as aforesaid, are the following: 


MEN 


Get free booklet about Zo-Ak Tablets—the formula of a well-known New 
York physician created especially for men. Zo-Ak contains quick acting vege- 
table stimulants plus essential vitamin concentrates in adequate amounts to 
build up health and strength. 


ZO-AK A SPECIAL TONIC FOR MEN 


It is the formula of a well-known New York physician created especially 
for men whose virile vigor is temporarily lowered. Zo-Ak contains Quick 
Action vegetable stimulants plus Adequate amounts of essential vitamin con- 
centrates to build up health and strength. 


MEN 


Whose virile power is temporarily below par should try Zo-Ak, the formula 
of a well-known New York physician created especially for men. Zo-Ak con- 
tains quick acting vegetable ingredients plus adequate amounts of essential 
vegetable concentrates to build up health and strength. Try Zo-Ak faithfully 
as directed. Then if you don’t notice a marked stimulation of virile power 
your druggist will refund your money. 

In many cases however virility is not lost but merely lowered by overwork 
or worry. This is especially noticeable in business men who after a hard 
day at the office come home thoroughly unfit for the marital attentions their 
wives expect. * * * For such men whose virile powers are temporarily 
reduced, not lost, a course of treatment with Zo-Ak Tablets frequently gives 
the necessary boost that assists nature. 

Zo-Ak Tablets are indicated for temporary reduction of virile powers since 
they stimulate the natural functions of important organs. 

Take 2 or 8 Zo-Ak Tablets three times daily one-half hour before meals. 
For best results take Zo-Ak at least a month. * * * The longer you take 
Zo-Ak Tablets the more satisfactory will be the result from their use. However, 
many men get quick stimulation after a single bottle. 

Thousands of men whose virile powers have become temporarily reduced or 
weakened (but not totally lost) have found that Zo-Ak Tablets give them 
the stimulation they so much desire. 

Zo-Ak contains two potent quick acting vegetable herb substances which are 
acknowledged by many of the medical profession to be invaluable in stimulat- 
ing the important organs concerned with masculine functions. 

Jn addition to these stimulants Zo-Ak contains essential vitamin concentrates 
in adequate dosage. These build up health and strength. 

Generally around the age of 40 or 45 most women go through a physiological 
change called the menopause or “change of life.” 

This change is often accompanied by many distressing and miserable symp- 
toms. These are hot flushes, dizzy spells, bursting headaches, “nerves,” 
irritability and crying spells. 

These symptoms often last for months, often years, but fortunately they may 
be considerably relieved in many cases by the use of hormones and certain 
substances contained in Zo-Ak Tablets for Women (orange box). 


112 FEDERAL TRADE COMMISSION DECISIONS 
Findings oO HS Tye! 


These tablets are also the formula of a prominent New York physician so 
they may be taken with confidence. Zo-Ak Tablets for Women are not a “cure 
all” but a special medicine intended to relieve the nervous symptoms of the 
“change of life’ and make this trying period one of greater ease and comfort. 

Par. 3. Through the use of the statements hereinabove set forth 
and others similar thereto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative, or therapeutic 
properties of respondent’s products, respondent has represented, and 
does now represent, directly and indirectly, that its preparation, 
Zo-Ak Tablets for Men, or Zo-Ak Tablets (blue label), is a compe- 
tent remedy or treatment for sexual debility and is a stimulant for 
reduced virile powers; that it is of peculiar value to men in relation 
to their sex life and that said preparation will build up health and 
strength; that Zo-Ak Tablets (orange label), or Zo-Ak for Women, is 
a remedy or relief for the nervous symptoms due to “change of life” 
and is a.cure, remedy, or relief for various symptoms of “change of 
life,” such as hot flushes, dizzy spells, bursting headaches, “nerves,” 
irritability and crying spells. 

Par. 4. The aforesaid representations and claims used and dissem- 
inated by the respondent as hereinabove described are grossly exag- 
gerated, misleading and untrue. In truth and in fact, respondent’s 
medicinal preparation, Zo-Ak Tablets (blue label), or Zo-Ak for Men, 
is not a competent remedy or treatment for sexual debility or a stimu- 
lant for reduced virile powers and is not of peculiar value to men in 
relation to their sex life but acts only as an irritant to the sexual 
organs. Furthermore, this preparation does not contain sufficient 
concentrated vitamins to make it beneficial in the building up of 
health and strength. In truth and in fact, Zo-Ak Tablets (orange 
label), or Zo-Ak for Women, is not a remedy or relief for the nervous 
symptoms of the “change of life” and does not make this trying period 
one of greater ease and comfort. Furthermore, this preparation is 
nol a cure or relief for hot flushes, dizzy spells, bursting headaches, 

nerves,” irritability and crying spells, and is entirely insufficient to 
accomplish any of the results claimed for it by the respondent’s 
directions. 

Par. 5. In addition to the false and misleading statements herein- 
above set, forth, the respondent is also engaged in the dissemination 
of false advertisements as aforesaid in that respondent fails to reveal 
to the purchasers and prospective purchasers that the use of its medic- 
inal preparations, Zo-Ak Tablets (blue label), or Zo-Ak for Men, 
under conditions prescribed or under such conditions as are customary 
or usual in some cases cause injury to health. 
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Zo-Ak Tablets (blue label), or Zo-Ak for Men, contains the dan- 
gerous ingredient yohimbine hydrochloride. The aphrodisiac effect 
of yohimbine hydrochloride cannot be produced by the recognized 
and established therapeutic dosage. The recommended dosage for 
respondent’s preparation is greatly in excess of the therapeutic dos- 
age. Such tablets taken under the conditions prescribed by re- 
spondent and under the conditions which are customary or usual may 
be injurious to the health of the users thereof and cause irritation 
and injury to the urinary tract and serious nephritis may be one of 
its after-effects. 

Par. 6. The use by the respondent of the foregoing false, deceptive 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid with respect to said medicinal preparations 
has had, and now has, the capacity and tendency to, and does, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements are true and induces a portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase respondent’s medicinal preparations containing injurious 
drugs. 

CONCLUSION 


The aforesaid acts and practices of respondent are all to the preju- 
dice and injury of the public and constitute unfair and deceptive acts 
and practices in commerce within the intent and meaning of the Fed- 
eral Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that it 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Zo-Ak Co., Inc., a corporation, 
its officers, agents, and representatives, directly or through any cor 
porate or other device, do forthwith cease and desist from: 

Disseminating, or causing to be disseminated, any advertisement by 
means of the United States mails or in commerce, as commerce is defined 
in the Federal Trade Commission Act, by any means, for the purpose 
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of inducing or which is likely to induce, directly or indirectly, the pur- 
chase of the medicinal or pharmaceutical preparations hereinafter 
described, or disseminating or causing to be disseminated any advertise- 
ment, by any means, for the purpose of inducing or which is likely to 
induce, directly or indirectly, the purchase in commerce, as commerce is 
defined in the Federal Trade Commission Act, of the medicinal prep- 
arations hereinafter described, which advertisement represents, directly 
or by implication, that the medicinal preparation now designated by the 
name Zo-Ak Tablets (blue label) or Zo-Ak for Men, or any other medici- 
nal or pharmaceutical preparation composed of substantially similar 
ingredients or possessing substantially similar therapeutic properties, 
whether sold under those names or any other name or names, is a com- 
petent remedy or treatment for sexual debility or a stimulant for 
reduced virile powers, or that it is of peculiar value to men in relation 
to their sex life, that it will build up health and strength, or that it con- 
tains quick-acting vegetable stimulants plus essential vitamin concen- 
trates in adequate amounts to build up health and strength; or which 
advertisement fails to reveal to purchasers or prospective purchasers 
that the use of said preparation under conditions prescribed or under 
such conditions as are customary or usual may in some cases cause injury 
to health ; or which advertisement represents, directly or by implication, 
that the medicinal preparation now designated by the name Zo-Ak 
Tablets (orange label) or Zo-Ak for Women, or any other medicinal 
or pharmaceutical preparation composed of substantially similar in- 
gredients or possessing substantially similar therapeutic properties, 
whether sold under those names or any other names, is a remedy for, or 
affords relief from, the nervous symptoms due to “change of life,” or 
that it is a cure, remedy or relief for various symptoms of “change of 
life,” such as hot flashes, dizzy spells, bursting headaches, “nerves,” 
irritability, and crying spells. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has complied 
with this order. 
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In THE Marrer oF 


NUTRINE CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936; AND OF SEC. 5 OF AN 
ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3756. Complaint, Apr. 11, 1939—Decision, Dec. 19, 1939 


Where a corporation engaged in manufacture, offer, sale, and distribution of a 
small line of fancy boxed candy to dealers, and of bulk candy, in which it 
specialized, directly to retailers in some 15 States, and for sale of which 
bulk candy of like grade and quality it maintained 4 separate and distinct 
price schedules governing price to be charged in accordance with classifica- 
tion of particular dealer as Hastern Syndicate, National Syndicate, Small 
Syndicate, or Small Retail account, as case might be— 

Discriminated in price through sale of its said candy to purchasers competitively 
engaged with one another in resale thereof at its “HS,” “NS,” “SS,” and “SR” 
prices, in accordance with classification of such customers, governed by no 
standard rule, by its salesmen, and in accordance with permitted action of 
latter in selling to same customer certain items under “NS” or “SS” price 
classifications and rest of items purchased at same time under “SR” list 
price, and thereby sold different competitively engaged purchasers candy 
of like grade, quality, and quantity at varying prices and price differentials 
ranging from a low of $0.0075 per pound to high of $0.04% per pound, 
depending upon brand of candy thus sold and purchased ; 

With result that the effect of such discriminations in prices might be to lessen 
competition between those retailers who purchase from it in one of afore- 
said price classifications and competing retailers who purchase in higher 
price classification, and to injure, destroy, and prevent competition between 
said retailers and to tend to concentrate in most favored retailers, who were 
in direct competition with those less favored, retail sales of its said products, 
and with tendency and capacity to eliminate and destroy bulk candy business 
of latter: 

Held, That such discrimination in price in sale in commerce of bulk candies of 
like grade and quality to purchasers competitive one with the other, absent 
anything in record to justify same, constituted violation of provisions of sec- 
tion 2 (a) of Clayton Act, as amended by Robinson-Patman Act; and 

Where said corporation engaged also, as aforesaid, in manufacture, offer, sale, 
and distribution of its fancy boxed candy to retail dealers in aforesaid 
States, including various assortments thereof which were so packed and 
assembled as to involve use of a lottery scheme when sold and distributed 
to consumer, and were composed of (1) number of 1-pound boxes of candy, 
together with push card for use in sale and distribution of such candy under 
a plan in accordance with which customer and purchaser paid therefor 
varying amount, ranging from 1 cent to 39 cents, as determined by number 
concealed within disk bearing feminine name Selected, or of (2) other 
assortments involving lottery or chance feature similar to afforesaid, and 


varying therefrom in detail only— 
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Sold and distributed such assortments to and through direct and indirect retail 
dealer purchasers thereof, by whom, in accordance with aforesaid or similar 
plans as above described, same were exposed and sold to purchasing public, 
and thereby supplied to and placed in the hands of others means of con- 
ducting lotteries in the sale of its boxed candy, involving sale and distribution 
of such product by means of game of chance, gift enterprise, or lottery 
scheme, and under which, as set forth, fact as to whether purchaser paid 
1 cent or any intervening amount up to 39 cents for pound box containing 
eandy of like grade and quality, was determined solely and wholly by lot 
or chance, contrary to an established public policy of the United States 
Government and in violation of the criminal laws of many States, and in 
competition with (1) many who regard such method of sale and distribution 
of candy as contrary to public policy, as morally bad and encouraging 
gambling, as injurious to the candy industry itself as resulting in mer- 
chandising of candy through a lottery scheme, and as providing retail mer- 
chants with means of violating the public policy and laws of the several 
States, and with (2) many who are unwilling to adopt and use said or 
similar plan or method or any method involving sale of candy by chance 
or lottery in violation of public policy or of criminal statutes; 

With the result that retailers were attracted by its said sales plan and element 
of chance involved therein, and were thereby induced to buy and sell its said 
boxed candy in preference to that offered and sold by competitors who do 
not use same or similar sales method, and trade was thereby diverted to it 
from its competitors aforesaid; to the substantial injury of competition in 
commerce among the various States: 

Held, That such acts and practices, under the circumstances set forth, were al’ 
tc the prejudice and injury of the public and competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. John W. Carter, Jr., for the Commission. 
Hickey & Hall, of Chicago, Il., for respondent. 


CoMPLAINT 
Count 1 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, has violated, 
and is now violating, the provisions of section 2 of the Clayton Act as 
amended by the Robinson-Patman Antidiscrimination Act approved 
J une 19, 1986 (U.S. C., title 15, sec. 13), hereby issues its complaint, 
stating its charges with respect thereto as follows: 

PARAGRAPH 1. The respondent, Nutrine Candy Co., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Illinois, with its principal office and place of business located at 419 
West Erie Street, Chicago, Il. 

Par. 2. Respondent corporation is now and has been since prior to 
June 19, 1936, engaged in the business of manufacturing, offering for 
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sale, selling, and distributing, candy, including a small line of fancy 
candies packed in boxes, but in general specializing in bulk candy as 
more particularly described herein. Respondent sells bulk candy di- 
rect to retail dealers in commerce between and among the States of 
Illinois, Wisconsin, Minnesota, Nebraska, Oklahoma, Arkansas, Ten- 
nessee, Michigan, Iowa, Indiana, Kansas, Missouri, Ohio, Kentucky, 
West Virginia, and western Pennsylvania, and as a result of said sale 
causes said product to be shipped and transported from Chicago, II1., 
to the purchasers thereof who are located in the aforementioned 
States. There is, and has been at all times herein mentioned, a con- 
tinuous current of trade and commerce in said product across State 
lines between respondent’s factory and the purchasers of said product. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent, during the time herein mentioned, has been and is now in 
substantial competition with other corporations, individuals, partner- 
ships, and firms engaged in the business of manufacturing, selling, and 
distributing candy in commerce between and among the various States 
of the United States. 

Purchasers of respondent’s candy in the course of their business in 
reselling respondent’s candy, during the time herein mentioned, have 
been and are now in substantial competition with each other. 

Par. 4. In the course and conduct of its business as aforesaid, since 
June 19, 1936, respondent has been and is now discriminating in price 
between different retailers buying said candy of like grade and quality 

sold by it in interstate commerce by giving and allowing certain of 

said retailers of its product different prices than given or allowed other 
retailers. Said discrimination in price is brought about by the 
following practice pursued by the respondent, to wit: 

Respondent sells its products under four different price lists, which 
price lists are designated by the following letters: 


BS, NS, SS, and SR 


So-called Eastern Syndicate accounts are classified under the letters 
“ES,” National Syndicate accounts are classified under the letters 
“NS.” Small Syndicate accounts are classified under the letters “SS” 
and Small Retail accounts under the letters “SR.” Customers pur- 
chasing on the “SR” price list pay the highest prices, while customers 
purchasing on the other price lists pay lower prices for goods of like 
grade and quality. For the purpose of illustrating the differential 
in price resulting from the four price lists, there is appended hereto 
and made a part of this paragraph a tabulation showing the prices 
at which the various kinds of candy were sold to customers purchasing 
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under the various classifications during the period from July 1 to 
July 5, 1937, inclusive.’ 

Respondent permits its salesmen to classify customers as the sales- 
men see fit and in many instances customers who are small retailers 
are Classified as and sold at the prices specified for sales to syndicate 
accounts. Furthermore, the salesmen frequently sell certain items to 
their customers from the “NS” or “SS” price lists and then the rest 
of the items purchased by the same customer are from the “SR” 
price list. | 

Respondent does not make known to its customers that it sells its 
products at the prices set forth in the various classifications. The 
salesmen are promised commissions of 12 percent on the Small Retail 
accounts, 5 percent on the Small Syndicate accounts, and 2 percent 
on the National Syndiate accounts. 

Par. 5. The general effect of said discrimination in price by the 
respondent set forth above has been and may be substantially (a) to 
lessen competition between those retailers who purchase from respond- 
ents in one of the aforesaid lower-priced classifications and competing 
retailers who purchase in a higher-priced classification; (6) to injure, 
destroy, and prevent competition between the aforesaid retailers; 
and (c) to tend to create a monopoly in the more favored retailers 
who are in direct competition with retailers who are not so favored 
as to receive the benefit of said lower prices, in that a substantial 
amount of business in this line of commerce has been and is being 
diverted to the favored retailers with the cumulative effect of having 
a tendency and capacity to eliminate and destroy the bulk candy busi- 
ness of said small independent retail dealers. 

Par. 6. The foregoing alleged acts and practices of said respondent 
are violations of section 2 (a) of the first section of the said act of 
Congress approved June 19, 1936, entitled “An Act to amend section 
2 of the act entitled ‘An act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,’ approved 
October 15, 1914, as amended (U.S. C., title 15, sec. 13), and for other 

Pp) 
Se Count 2 

Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Nutrine Candy Co., 
a corporation in its own name and right and trading under the name 
and style of Superior Candy Co., hereinafter referred to as re- 
spondent, has violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 


1In the interest of brevity said “Tabulation” or “Table of prices,”’ etc. is not published 
as appendix to complaint as it appears incorporated in findings infra at p. 123. 
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would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

Paracrapu 1. For its charges under this paragraph of this count, 
said Commission relies upon the matters and things set out in para- 
graphs 1 and 2 of count 1 of this complaint to the same extent and 
as though the allegations of said paragraphs 1 and 2 of said count 
1 were set out in full herein, and said paragraphs 1 and 2 of said 
count 1 are incorporated herein by reference and made a part of 
the allegations of this count. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent, during the time herein mentioned, has been and is now in 
substantial competition with other corporations, individuals, partner- 
ships, and firms engaged in the business of manufacturing, selling, 
and distributing candy in commerce between and among the various 
States of the United States. 

Par. 3. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of candy so packed and assembled as to involve the use 
of a lottery scheme when sold and distributed to the consumers thereof. 
One of said assortments is sold and distributed to the purchasing 
public in the following manner: This assortment consists of a num- 
ber of 1-pound boxes of candy together with a device commonly called 
a push card. The card contains a number of partially perforated 
disks with a feminine name printed immediately above each of said 
disks and with the word “push” printed on the face of said disk. 
Concealed within each disk is a number and when a disk is pushed 
or separated from the card the number is disclosed. The numbers 
range from 1 to 39 but are not arranged in numerical sequence. Sales 
are from 1 cent to 39 cents and the person pushing a disk from said 
eard pays in cents the amount of the number disclosed. Each pur- 
chaser is entitled to and receives a box of candy. ‘The push card bears 
legends or instructions as follows: . 

TRY YOUR LUCK 
1¢ to 39¢ 
— EVERYBODY WINS — 
A Full 1 Pound Box 


HOME STYLE 
CHOCOLATE COVERED CHERRIES 


Pay What You Punch 
FROM 1 TO 39¢ NO HIGHER 
EVERY PUNCH WINS. 

1 Pound Box Chocolate Cherries 


11 
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Sales of said boxes of respondent’s candy are made by means of said 
push cards in accordance with the above-described legends or instruc- 
tions. The prices to be paid for said boxes of candy are thus de- 
termined wholly by lot or chance. 

The respondent manufactures, sells, and distributes various assort- 
ments of candy involving a lot or chance feature but,such assortments 
and the method of sale and distribution thereof are similar to the 
one hereinabove described and vary only in detail. 

Par, 4. Retail dealers who purchase respondent’s said assortments 
of candy directly or indirectly expose and sell the same to the pur- 
chasing public in accordance with the aforesaid sales plans. Re- 
spondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of its candy in accordance 
with the sales plans or methods hereinabove set forth. The use by 
respondent of said sales plans or methods in the sale of its candy 
and the sale of said candy by and through the use thereof and by 
the aid of said sales plans or methods is a practice of the sort which 
is contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws of many of the 
States of the United States. 

Par. 5. The sale of candy to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to 
procure a box of candy at a price much less than the normal retail 
price thereof. Many persons, firms, and corporations who sell or 
distribute candy in competition with the respondent as above alleged 
are unwilling to adopt and use said sales plans or methods or any 
methods involving a game of chance or the sale of a chance to win 
something by chance or any other methods that are contrary to 
public policy or in violation of criminal statutes and such competi- 
tors refrain therefrom. Many persons are attracted by said sales 
plans or methods employed by respondent in the sale and distribu- 
tion of its candy and the element of chance involved therein and are 
thereby induced to buy and sell respondent’s candy in preference to 
candy offered for sale and sold by said competitors of respondent 
who do not use the same or equivalent methods. The use of said 
methods by respondent because of said game of chance has a tendency 
and capacity to and does unfairly divert trade to respondent from 
its said competitors who do not use the same or equivalent methods, 
and as a result thereof substantial injury is being, and has been done 
by respondent to competition in commerce between and among the 
various States of the United States. 

Par. 6. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public and 
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of respondent’s competitors and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FINpINGs As To THE Facrs, AND ORDER 


Pursuant to the provisions of an act of Congress, entitled, “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914 
(the Clayton Act), as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936 (title 15, sec. 18) and pursuant to the pro- 
visions of the Federal Trade Commission Act, the Federal Trade 
Commission on the 11th day of April 1939, issued and on April 12, 
1939, served its complaint in this proceeding upon the respondent, 
Nutrine Candy Co., a corporation, charging it, the aforesaid cor- 
poration, in count 1 thereof, with violating the provisions of section 
2 (a) of the Clayton Act, as amended, by the Robinson-Patman 
Antidiscrimination Act approved June 19, 1936 (U.S. C., title 15, 
sec. 13), and in count 2 thereof charging it, the aforesaid Nutrine 
Candy Co., with the use of unfair methods of competition in inter- 
state commerce in violation of the provisions of section 5 of the 
Federal Trade Commission Act (U.S. C., title 15, sec. 45). 

After the issuance and service of the said complaint and the filing 
of respondent’s answer, the Commission, by order entered herein, 
granted respondent’s motion for permission to withdraw said answer 
and to substitute therefor an answer admitting all the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearing, which substitute answer was 
duly filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the complaint aforesaid, the respondent’s 
substitute answer thereto, and the Commission now having duly 
considered the record and being fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 
Count 1 


Paracraru 1. Respondent, Nutrine Candy Co., is a corporation 
organized under the laws of the State of Illinois with its principal 
office and place of business located at 419 West Erie Street, in the 
city of Chicago, State of Illinois. Respondent is now, and for sev- 
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eral years last past has been, engaged in the manufacture of candy 
in the city of Chicago, and in the sale, offering for sale, selling, and 
distribution to dealers of a small line of fancy candies packed in 
boxes, but specializing generally in the sale, offering for sale, selling, 
and distribution of bulk candy direct to retail dealers in the States 
of Wisconsin, Minnesota, Nebraska, Oklahoma, Arkansas, Tennessee, 
Michigan, Iowa, Indiana, Kansas, Missouri, Ohio, Kentucky, West 
Virginia, and western Pennsylvania. It causes said bulk candy, 
when sold, to be shipped or transported from its principal place of 
business in the State of Illinois to purchasers thereof in the State 
of Illinois and in the other States of the United States as herein- 
above named. In so carrying on said business, respondent has been, 
and now is, engaged in active competition with other corporations 
and with partnerships, individuals, and firms engaged in the manu- 
facture of candy and in the sale and distribution thereof in commerce 
between and among the various States of the United States, and the 
purchasers of respondent’s candy in the course of their business in 
reselling same have been for several years last past and are now in 
substantial competition with each other. 

Par. 2. In the course and conduct of its business, as aforesaid, 
respondent has established, and subsequent to June 19, 1936, has 
maintained and now maintains, four separate and distinct price 
schedules on bulk candies of like grade and quality. Upon each 
schedule, so established and maintained, respondent causes to be 
listed under the various brand and trade names all of the bulk candy 
manufactured, sold, handled, and distributed by it, together with 
the price per pound of each brand so listed. The schedules, as afore- 
said, are designated by symbols, to wit: “ES,” “NS,” “SS,” and “SR.” 
Theoretically, all dealers who qualify as Eastern Syndicate accounts 
are so classified and the schedule or price list designated “ES” is 
used in determining what price per pound such dealer must pay for 
the bulk candy so purchased; all dealers who qualify as National 
Syndicate accounts are so classified and the schedule or price list 
designated “NS” is used in determining what price per pound such 
dealer must pay for the bulk candy so purchased; all dealers who 
qualify as Small Syndicate accounts are so classified and the schedule 
or price list designated “SS” is used in determining what price per 
pound such dealer must pay for the bulk candy so purchased, and 
all dealers who qualify as Small Retail accounts are so classified and 
the schedule or price list designated “SR” is used in determining 
what price per pound such dealer must pay for the bulk candy so 
purchased, and the price per pound for its bulk candy of like grade 
and quality varies according to such schedules. Dealers purchasing 
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under the “ES” price list pay the lowest price per pound, while 
dealers purchasing under the “SR” pay the highest price per pound 
for candy of like grade and quality. 

Respondent, during the period July 1 to July 5, 1937, inclusive, 
sold and offered for sale in commerce to purchasers, competitive one 
with the other, its bulk candies of like grade and quality at varying 
differentials, as hereinbelow illustrated: 


Table of prices of Nutrine Candy Co. from July 1 to July 5, 1987, at which sales - 
have been made 


Woolworth-Kresge-Niesner Bros. Percent of 
Maxi- | increase 
8.8. 8S. R. |mumprice} over the - 
E. 8. N.S. differential] minimum 
price 
Butter cream chocolate 
OP 2 Foe se be. feces |e £8 0. 0634|__-----_- 0.061% 0, 07 0. 0874 0, 025 42 
WieeGsDuUt Pon DONS=2.5°. 8 IG. 265 lL toe 0. 1014 11 11 1414 6 39 
Chocolate panned fruit 
SAG are oo ies oes Saw eee oe 11% pe Ud Me eee me | ee wie TE ge eel bee | es | Bes Ear 
Chocolate fruit fudge___-___|________- . 0644 So eae 0814 |-_ aes 02 31 
Circus peanuts-___--.___-- M064 IEA. .09 . 0934 .10% 12% . 0638 98 
Creamed coco dips_-_-_-_-_-- FL015 [per 2. ae 104% . 1134 13 .14% . 0434 42 
Frosty peaks---______- - 0644 .10% tO eee . 0436 67 
Fruit salads_-___--__- F : : .07144 - 0834 . 0834 0244 35 
Giant jelly drops ¢ : 0634 0634 - 0634 . 0075 12% 
Hawaiian cocoanut spar- 
mle Sreren 5358 Sa. - - Yajeeee soe ac iva hs ease Be 1234 14% . 16% 04% 41 
Happy prince milk choco- 

Ey 7h ean as 8 ee tS aad | cee ae 75h 9S = oar ea S974 ee ee ae |e ey ee . 067% 57 
Iced fruit marmalade--_--_|-..------ SUE Us ee eee . 1034 124% 124 - 0334 44 
eed: caramel buds: . <= C23!) 22ic2t.. 1032) aes 1134 . 1344 - 18144 - 0234 26 
Iced maple nut snaks_-__-__|_----_--- LOS ee . 1134 , 138% 134% - 0314 32 
Jelly orange slices_____._.-_|--------. - 06 06 . 0644 . 0614 . 0634 - 0075 124% 
Panama rainbow cubes_-__ a Bs See ee ee ee OOS Zi eee save .12% . 035% 39 
Spiced jelly strings) se ei is . 0614 .07 . 0814 0944 . 03814 52 
SUI DORMS! a8. oo en a . 08 . 08 . 08 . 0934 . 1034 .11% - 037% 48 
‘Pangerine'slices_- +. =0/_12=|212t-2-=2 POGPA IEE 2 lees |e ieee . 0814 . 09% 03 46 
Wanilte trai, fudge... — 4. == . 06% . 06144 .07 FOSUAl eee . 02 31 
Sugar roasted peanuts. ____- JOS )22 2 EEE 8 -10144 PN en B12 SE . 12384 - 0244 21 


Par. 3. Every customer purchasing respondent’s bulk candy is classi- 
tied and placed under one of these price schedules. Respondent itself, 
however, does not classify each customer nor does it have any standard 
rule governing the classification of its customers but permits its sales- 
men to determine and decide the classification within which the par- 
ticular purchaser is placed. This method in many instances has 
resulted, and will continue to result, in the classification of some small 
retailers either as “ES,” “NS,” or “SS” accounts and in sales to such 
retailers under either the “ES,” “NS,” or “SS” price schedules. Re- 
spondent has also permitted its salesmen to sell certain items to one 
customer under the “NS” or “SS” price classification and the rest of 
the items purchased by the same customer at the same time under the 
“SR” price list. This method of selling its products has resulted and 
is resulting in respondent’s selling to different purchasers, competitive 
with each other, candy of like grade, quality, and quantity at varying 
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prices. Said price differentials range from a low of $0.0075 per pound 
to a high of $0.047% per pound, depending upon the brand of candy 
so sold and purchased. 

Par. 4. The difference in price at which respondent sells its bulk 
candies of like grade and quality, as set out in paragraphs 2 and 3 
above, amounts to and are discriminations in price in commerce be- 
tween purchasers of respondent’s bulk candies. 

Par. 5. The Commission finds that the discriminations in prices, 
hereinabove found in paragraphs 2 and 3 as having been made by re- 
spondent, in sale in commerce of its bulk candies of like grade and 
quality to purchasers competitive the one with the other in the resale 
of said candies has been, and may be: 

(a) Substantially to lessen competition between those retailers who 
purchase from respondent in one of the aforesaid price classifications 
and competing retailers who purchase in a higher price classification. 

(6) To injure, destroy, and prevent competition between the 
aforesaid retailers, 

(ec) To tend to concentrate in the more favored retailers who are in 
direct competition with the less-favored retailers the retail sales of its 
products, with the effect of having the tendency and capacity to elimi- 
nate and destroy the bulk candy business of said less-favored retailers. 


CONCLUSION 


Nothing appearing in the record to justify the price discriminations 
hereinabove found, the Commission, therefore, concludes that the re- 
spondent Nutrine Candy Co., has discriminated in price in the sale 
in commerce of its bulk candies of like grade and quality to purchasers 
competitive one with the other, as hereinabove sct out, in violation of 
the provisions of subsection (a) section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S. C., title 15, sec. 18). 


Count 2 


Paracrapy 1. Respondent, Nutrine Candy Co., a corporation doing 
business in the method and manner as aforesaid, and as hereinabove 
more fully set out in the findings as to the facts in paragraphs 1 and 
2 under count 1, also in its own name and right and trading under 
the name and style of Superior Candy Co., with its principal office 
and place of business located at 419 West Erie Street, Chicago, II1., is 
now and has been, subsequent to June 19, 1936, engaged in the manu- 
facturing, offering for sale, selling, and distributing of fancy candy 
packed in boxes. Respondent sells its boxed candy direct to retail 
dealers in commerce between and among the States of Wisconsin, 
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Minnesota, Nebraska, Oklahoma, Arkansas, Tennessee, Michigan, 
Iowa, Indiana, Kansas, Missouri, Ohio, Kentucky, West Virginia, and 
western Pennsylvania. It causes said box candy, when sold, to be 
shipped or transported from its principal place of business in the 
State of Illinois to purchasers thereof in the State of Illinois and in 
the other States of the United States as hereinabove named. In so 
carrying on said business, respondent has been and now is engaged 
in active competition in the sale and distribution of its box candy 
with other corporations and with partnerships, individuals, and firms 
engaged in the manufacture of candy and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of its business of selling and dis- 
tributing fancy candy packed in boxes, as aforesaid, the respondent, 
Nutrine Candy Co., in its own name and right and trading under the 
name and style of Superior Candy Co., since June 19, 1936, has been, 
and is now, selling to dealers various assortments of candy so packed 
and assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumer thereof. 

One of such assortments manufactured, sold, and distributed by 
respondent, consists of a number of 1-pound boxes of candy, together 
with a device commonly known as a push card. The 1-pound boxes 
of candy are distributed to the purchasing public by means of this 
push card and in the following manner: 

The card bears the following legend or instructions: 


TRY YOUR LUCK 
le to 39¢e 
— EVERYBODY WINS — 
A Full 1 Pound Box 
HOME STYLE 
CHOCOLATE COVERED CHERRIES 


Pay What You Punch 
FROM 1 TO 39C NO HIGHER 
EVERY PUNCH WINS 
1 Pound Box Chocolate Cherries 


and contains a number of partially perforated disks with a feminine 
name printed immediately above each disk and the word “push” 
printed on the face of each disk. Concealed from the purchaser 
or prospective purchaser and within each disk is a number ranging 
from 1 to 39 but the numbers are not arranged in numerical sequence. 
When a disk is pushed or separated from the card, the number con- 
cealed, as aforesaid, is for the first time disclosed or exposed and 
the purchaser pushing the disk or separating the disk from the 
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card must pay in cents the amount of the number so disclosed and 
upon such payment receives for the amount so paid a 1-pound box 
of candy. One purchaser may thus be required to pay 89 cents for 
a pound box of respondent’s candy, while another purchaser may be 
required to pay 1 cent or any other intervening amount between 
1 cent and 39 cents for a pound box containing candy of like grade 
and quality. Whether a purchaser is to pay 1 cent or any interven- 
ing amount up to 39 cents for a pound box of candy of like grade 
and quality is determined solely and wholly by lot or chance. The 
other assortments of box candy manufactured, distributed, and sold 
by respondent as aforesaid involve a lottery or chance feature simi- 
lar to the one just above described, varying only in detail. 

Par. 3. Retail dealers purchasing all or any one of respondent’s 
said assortments of box candy, directly or indirectly, expose and 
sell the same to the purchasing public in accordance with the afore- 
said sales plan or one similar thereto but varying in detail. Re- 
spondent thus supplies to and places in the hands of others 
the means of conducting lotteries in the sale of its box candy and 
the use of such plan or methods in the sale of its box candy and the 
sale of said box candy by and through the use thereof and by 
the aid of the aforesaid sales plan or methods similar thereto, 
varying only in detail, is a practice of the sort which is contrary 
to an established public policy of the Government of the United 
States and in violation of the criminal laws of many States of the 
United States. 

Par.4. The sale and distribution of candy by the retailers by 
the method described herein or methods similar thereto, varying 
only in detail, as distributed by respondent, is the sale and distribu- 
tion of candy by means of a game of chance, gift enterprise, or 
lottery scheme. Many competitors regard such method of sale and 
distribution of candy as contrary to public policy; as morally bad 
and encouraging gambling; as injurious to the candy industry itself, 
because it results in the merchandising of candy by means of a 
lottery scheme; and as providing retail merchants with a means 
of violating the public policy and the laws of the several States. 
Many persons, firms and corporations who sell or distribute candy 
in competition with respondent are unwilling to adopt and use the 
same or a similar sales plan or methods or any method involving 
the sale of candy by chance or lottery in violation of public policy 
or in violation of criminal statutes. The retailers are attracted 
by the sales plan of respondent and the element of chance involved 
therein and are thereby induced to buy and sell respondent’s box 
candy in preference to box candy offered for sale by the competitors 
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of respondent who do not use the same or a similar sales method, 
resulting in diverting trade to respondent from its said competitors 
who do not use a similar sales method. As a result thereof, sub- 
stantial injury is being, and has been, done by respondent to compe- 
tition in commerce between and among the various States of the 
United States. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the substituted 
answer filed thereto by the respondent, Nutrine Candy Co., admit- 
ting the material allegations of fact in the complaint to be true, 
and waiving all intervening procedure and further hearing as to the 
said facts, and the Commission having made its findings as to the 
facts and its conclusions, which findings and conclusions are hereby 
made a part hereof, that said respondent has violated the provisions 
of an act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and for other purposes” approved Octo- 
ber 15, 1914, as amended by the Robinson-Patman Act, approved 
June 19, 1936 (title 15, sec. 13) and that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, Nutrine Candy Co., a corporation, 
its officers, directors, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution, and delivery of its bulk 
candy and box candy in interstate commerce do forthwith cease 
and desist from: 

1. The unlawful discrimination in prices found in paragraphs 2 
and 3 of count 1 of the aforesaid findings as to the facts and 
conclusion. 

2. Engaging in any similar discrimination in price in the sales 
of its bulk candy in interstate commerce under substantially like 
circumstances and conditions between purchasers competitively en- 
gaged one with the other in the resale of said candies of like grade 


and quality. 
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3. Selling or distributing candy or any other merchandise so packed 
and assembled that sales of said candy or other merchandise to the 
general public are to be made or may be made by means of a lottery, 
gaming device, or gift enterprise. 

4, Supplying to or placing in the hands of dealers assortments of 
said candy or any other merchandise, together with punchboards, push 
or pull cards, or other lottery devices, which said punchboards, push 
or pull cards, or other lottery devices are to be used or may be used in 
selling or distributing said candy or other merchandise to the general 
public. 

5. Supplying to or placing in the hands of dealers, punchboards, 
push or pull cards, or other lottery devices, either with assortments of 
said candy or other merchandise or separately, which said punch- 
boards, push or pull cards, or other lottery devices are to be used or 
may be used in selling or distributing said candy or other merchandise 
to the general public. 

6. Selling or otherwise disposing of said candy or any other mer- 
chandise by the use of punchboards, push or pull cards, or any other 
device or devices. 

It is further ordered, That the respondent Nutrine Candy Co., a 
corporation, shall within 60 days after service upon it of this order file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease and 
desist hereinabove set forth. 
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Syllabus 


In THE MATTER OF 


JOHN C. JOHNSON, TRADING AS JOHNSON’S LIXOLENE 


COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3887. Complaint, Sept. 9, 1939—Decision, Dec. 19, 1939 


Where an individual engaged in manufacture, sale, and distribution of medici- 


(a) 


(D) 


(¢) 


nal preparation which was recommended by him for treatment of eczema, 
ringworm, athlete’s foot, and other diseases, ailments and conditions of 
skin and scalp, and which consisted, essentially, of solution of salicylic acid 
in diluted mixture of alcohols, together with small amount of boric acid 
and trace of methyl salicylate; in advertisements concerning his said prod- 
uct which he disseminated through the mails, through circulars and other 
printed or written matter distributed in commerce among the various States, 
and through continuities broadcast from radio stations of extrastate audi- 
ence, and through various means, and which were intended and likely to 
induce, directly or indirectly, purchase of his said product— 

Represented that his said product, or “Johnson’s Lixolene,” was a safe skin 
remedy and reliable compound and effective antiseptic and powerful germi- 
cide, and competent, adequate and effective remedy for treatment and cure 
of eczema, athlete’s foot, acne, psoriasis, dandruff, poison ivy, warts, and 
corns; 

Represented that all eczemas and other diseases of the skin are caused by 
parasitic infection, and that proper treatment for relief or cure thereof is 
local application of a mild germicide such as his said product, and that such 
product constituted competent, adequate and effective remedy for diseases 
of scalp, Such as dandruff, seborrhea, and alopecia, and gave complete relief 
for all parasitic infections of skin and scalp; and 

Represented that he was a physician or doctor of medicine and had a rec- 
ognized standing and reputation as a dermatologist and chemist, and was 
properly qualified by education, research, and training to prescribe for 
various diseases of skin and scalp; 


Facts being his said product or “Lixolene” did not have qualities or achieve 


results claimed and represented as above set forth, was neither skin remedy 
nor powerful germicide nor competent, adequate or effective remedy or cure 
for eczema or for various other conditions above set forth, and had no 
therapeutic value in treatment thereof, beyond temporarily relieving, due to 
its mildly antiseptic and counter-irritant properties, itching, all eezemas and 
other skin diseases are not caused by parasitic infection, but eczemas in 
many cases are due to allergic conditions resulting from food contacts, 
plant pollens or other causes, requiring, for proper treatment in many cases, 
complicated procedure of competent physician, he was neither physician or 
doctor of medicine nor possessed of recognized standing or reputation as 
dermatologist or chemist, and facts set fosth by him with reference to cause 
of acne and reproduction of bacteria and functioning thereof in causing skin 
diseases were false; 
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With tendency and capacity, through use of such false and misleading state- 
ments, representations, and advertisements in designating or describing his 
said product and effectiveness in treatment of various diseases, ailments, 
and conditions of the skin and scalp, to mislead substantial portion of 
purchasing public into erroneous and mistaken belief that all of said repre- 
sentations were true, and that his product possessed properties represented 
and would, in truth, accomplish results claimed, and with result, as direct 
consequence of such mistaken and erroneous beliefs induced as aforesaid, 
that number of purchasing public bought substantial volume of his said 


product : 
Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Merle P. Lyon for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that John C. Johnson, 
an individual, trading as Johnson’s Lixolene Co., hereinafter re- 
ferred to as respondent, has violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrary 1. Respondent is an individual trading under the name 
and style of Johnson’s Lixolene Co., with his office and principal place 
of business located at 4028 Hill Crest Drive, San Diego, Calif. Re- 
spondent is now, and for several years last past has been engaged in 
the manufacture, sale, and distribution of a medicinal preparation 
known as ‘Johnson’s Lixolene,” which is recommended by him for 
the treatment of eczema, ringworm, athlete’s foot, psoriasis, acne, 
dandruff, poison ivy, warts, corns, and other diseases, ailments, and 
conditions of the skin and scalp. 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes and has caused his said product “Johnson’s Lixolene,” when 
sold, to be transported from his place of business in San Diego, Calif., 
to purchasers located in States of the United States other than the 
State of origin of such shipments, and in the District of Columbia. 
There is now, and has been during all the times herein mentioned, 
a course of trade in the aforementioned product sold by the.respond- 
ent in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of his said business, the respond- 
ent has disseminated and is now disseminating, and hag caused and 
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is now causing the dissemination of, false advertisements concerning 
his said product, by United States mails, by circulars and other 
printed or written matter, all of which are distributed in commerce 
among and between the various States of the United States, and by 
continuities broadcast from radio stations which have sufficient. power 
to, and do, convey the programs emanating therefrom to listeners 
located in various States of the United States other than the State 
in which said broadcasts originate, and by other means in commerce 
as commerce is defined in the Federal Trade Commission Act, for 
the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of his said product; and has disseminated 
and is now disseminating, and has caused and is now causing the 
dissemination of, false advertisements concerning his said product, 
by various means, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of his said product 
im commerce, as commerce is defined in the Federal Trade Commis- 
sion Act. Among, and typical of the false statements and repre- 
sentations contained in said advertisements, disseminated and caused 
to be disseminated, as aforesaid, are the following: 


Johnson’s Lixolene. The Safe Skin Remedy. 

A Reliable Compound, An Effective Antiseptic, A Powerful Germicide. Used 
Externally for Eczema, Athlete’s Foot, Acne, Ringworm, Psoriasis, Dandruff, 
Poison Ivy, Warts and Corns. 

It is a well established fact that all Eczemas of the skin are caused by 
parasitic infection ‘and the proper treatment is the local application of a Real 
Germicide on the skin where the disorder is present. 

When these parasites get through the epidermis or outer layer of the skin, 
they take up their abode in the tissues where they can get a good supply 
of blood, lay their eggs, and hatch millions in just a short time. 

The cause of Acne is the clogging of the pore or gland by a morbidly 
increased discharge of sebaceous matter on the skin; this hard tallow or 
grease in the gland causes it to become enlarged and inflamed, thus a portal 
is made and an invitation given for the germ to enter and develop the 
dreaded stage of Acne known as Acne Vulgares. Treatment to be desired 
for Acne in any stage is a mild germicide applied locally, which will gently 
peel the epidermis or outer skin and kill the parasite. 

Johnson’s Lixolene has proven to be a marvelous remedy in giving complete 
relief to a great host of young people whose faces were badly marred by the 
ravages of Acne. 

Diseases of the Scalp—As Dandruff, Seborrhea and Alopecia. In recent 
years science has discovered that these disorders are all caused by parasites 
or germs in the skin. Through years of experience as a Dermatologist and 
chemist, we are glad to offer to any who need a real remedy for dandruff, 
Johnson’s Lixolene. 

This radio address is given by Dr. J. C. Johnson, the author of Johnson’s 
Lixolene, “The Safe Skin Remedy,” for the benefit of those who are interested 
in knowing of this new remedy which is offered in the drug stores for the 
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relief of even the most chronic cases of eczemas. This is our third time to 
broadcast over this station, spreading the news about the therapeutic value 
of Lixolene in giving complete relief from the causes of all parasitic infections 
of the skin. 

On account of the distinctive therapeutic value of Johnson’s Lixolene to 
completely relieve all parasitic infections of the skin, we are receiving thousands 
of letters from grateful people who have been cured of all types of skin 
diseases as mentioned in this letter above. 

Par. 4. Through the use of the statements and representations 
hereinabove set forth, and other similar statements not herein set 
out, all of which purport to be descriptive of respondent’s product 
and its effectiveness as a remedy or cure for the various diseases, 
ailments and conditions of the skin hereinbefore set out, the re- 
spondent has falsely represented, directly and by inference and 
implication, among other things: (1) That respondent’s product 
“Johnson’s Lixolene” is a safe skin remedy, a reliable compound, 
an effective antiseptic, a powerful germicide, and a competent, ade- 
quate and effective remedy for the treatment and cure of eczema, 
athlete’s foot, acne, ringworm, psoriasis, dandruff, poison ivy, warts, 
and corns; (2) that all eczemas and other diseases of the skin are 
caused by parasitic infection, and that the proper treatment for the 
relief or cure thereof is the local application of a mild germicide 
such as respondent’s product; (3) that respondent’s product is a 
competent, adequate, and effective remedy or cure for diseases of the 
scalp, such as dandruff, seborrhea, and alopecia; (4) that respond- 
ent’s product gives complete relief for all parasitic infections of the 
skin and scalp; and (5) that respondent is a medical doctor, and 
has a recognized standing and reputation as a dermatologist and 
chemist; and is peculiarly qualified by education, research and train- 
ing to cure or prescribe for the various diseases of the skin and scalp. 

Par. 5. The aforesaid representations, used and disseminated by 
the respondent in the manner above described, are grossly exag- 
gerated, misleading, and untrue, and constitute false advertisements. 
The true facts are that Johnson’s Lixolene does not have any of the 
qualities or achieve any of the results claimed and_ represented 
as hereinbefore described. 

Johnson’s Lixolene consists essentially of a solution of salicylic 
acid in a diluted mixture of alcohols, together with a small amount 
of boric acid and a trace of methyl salicylate. Insofar as their 
action on the skin is concerned, these ingredients are all local ir- 
ritants and mild antiseptics which may have some tendency to dis- 
solve or wash away fat and greasy materials on the skin and produce 
a destruction of the superficial cell layers of the skin. 
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Johnson’s Lixolene is neither a safe skin remedy, a reliable com- 
pound, an effective antiseptic, nor a powerful germicide. The ingre- 
dients contained therein are definitely irritating and are dangerous 
to use except under the direction of a competent physician. John- 
son’s Lixolene is not a competent, adequate or effective remedy or cure 
for eczema, acne, ringworm, psoriasis, dandruff, poison ivy, sebor- 
rhea, or alopecia. All eczemas and other diseases of the skin are not 
caused by parasitic infection, but many eczemas result from contact 
with foods, plant pollens, or other causes. The proper treatment for 
eczemas and other skin ailments is not in all cases the local application 
of a mild germicide, but many cases of eczema, acne, and other 
ailments of the skin must be treated by a complicated procedure 
under the skillful direction of a competent physician. Respondent’s 
product will not give complete relief for all parasitic infections of the 
skin or scalp. Respondent is not a physician or medical doctor and has 
no recognized standing or reputation as a dermatologist or chemist. 
Moreover, respondent’s advertising representations as to the cause of 
acne and eczemas of the skin are unscientific, false, and deceptive. 
Acne is not caused by a parasite, and bacteria do not reproduce by lay- 
ing eggs, or cause skin diseases by hatching millions of germs under the 
skin. 

Par. 6. The use of the aforesaid false and misleading statements, 
representations and advertisements by the respondent in designating 
or describing his said product, Johnson’s Lixolene, and its effective- 
ness in the treatment of the various diseases, ailments, and conditions 
of the skin and scalp, in offering for sale and in selling his said prod- 
uct, had, and now has, a tendency and capacity to mislead a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that all of said representations are true, and that said 
product possesses the properties represented and will in truth accom- 
plish the results claimed. 

Par. 7. As a direct consequence of the mistaken and erroneous 
beliefs induced by the acts and representations of the respondent, as 
hereinabove detailed, a number of the purchasing public has pur- 
chased a substantial volume of respondent’s said product, Johnson’s 
Lixolene. 

Par. 8. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 9, 1939, issued, and 
on October 6, 1939, served its complaint in this prscedene upon re- 
spondent J oe ©. Johnson, an individual trading as Johnson’s 
Lixolene Co., charging him with the use of unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
On October 25, 1939, the respondent filed his answer in which an- 
swer he admitted all of the material allegations of fact set forth 
in said complaint, and waived all intervening procedure and further 
hearing as to said facts. Thereafter the proceeding regularly came 
on for final hearing before the Commission on the said complaint and 
the answer thereto, and the Commission having duly considered the 
matter and being now fully advised in the premises finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent is an individual trading under the name 
and style of Johnson’s Lixolene Co., with his office and principal 
place of business located at 4028 Hill Crest Drive, San Diego, Calif. 
Respondent is now, and for several years last past has been, engaged 
in the manufacture, sale, and distribution of a medicinal preparation 
known as “Johnson’s Lixolene,’ which is recommended by him for 
the treatment of eczema, ringworm, athlete’s foot, psoriasis, acne, 
dandruff, poison ivy, warts, corns, and other diseases, ailments, and 
conditions of the skin and scalp. 

Par. 2, Said respondent, being engaged in business as aforesaid, 
causes and has caused his said product “Johnson’s Lixolene,’ when 
sold, to be transported from his place of business in San Diego, 
Calif., to purchasers located in States of the United States other than 
the State of origin of such shipments, and in the District of Colum- 
bia. There is now and has been during all the times herein men- 
tioned, a course of trade in the aforementioned product sold by the 
respondent in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of his said business, the respond- 
ent has disseminated and is now disseminating, and has caused and is 
now causing the dissemination of, false advertisements concerning his 
said product, by United States ae by circulars and other pried 
or written matter, all of which are disuabured in commerce among 
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and between the various States of the United States, and by continui- 
ties broadcast from radio stations which have sufficient power to, and 
do, convey the programs emanating therefrom to listeners located in 
various States of the United States other than the State in which said 
broadcasts originate, and by other means in commerce, as “commerce” 
is defined in the Fedral Trade Commission Act, for the purpose of in- 
ducing, and which are likely to induce, directly or indirectly, the pur- 
chase of his said product; and has disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination of, false 
advertisements concerning his said product, by various means, for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of his said product in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. Among, 
and typical of the false statements and representations contained in 
said advertisements, disseminated and caused to be disseminated, as 
aforesaid, are the following: 


- Johnson’s Lixolene. The Safe Skin Remedy. 

A Reliable Compound, An Effective Antiseptic, A Powerful Germicide. Used 
Externally for Eczema, Athlete’s Foot, Acne, Ringworm, Psoriasis, Dandruff, 
Poison Ivy, Warts, and Corns. 

It is a well established fact that all Eczemas of the skin are caused by 
parasitic infection and the proper treatment is the local application of a Real 
Germicide on the skin where the disorder is present. 

When these parasites get through the epidermis or outer layer of the skin, 
they take up their abode in the tissues where they can get a good supply of 
blood, lay their eggs, and hatch millions in just a short time. 

The cause of Acne is the clogging of the pore or gland by a morbidly in- 
ereased discharge of sebaceous matter on the skin; this hard tallow or grease 
in the gland causes it to become enlarged and inflamed, thus a portal is made 
and an invitation given for the germ to enter and develop the dreaded stage 
of Acne known as Acne Vulgares. Treatment to be desired for Acne in any 
stage is a mild germicide applied locally, which will gently peel the epidermis 
or outer skin and kill the parasite. 

Johnson’s Lixolene has proyen to be a marvelous remedy in giving complete 
relief to a great host of young people whose faces were badly marred by the 
ravages of Acne. 

Diseases of the Scalp—As Dandruff, Seborrhea, and Alopecia. In recent 
years science has discovered that these disorders are all caused by parasites 
or germs in the skin. Through years of experience as a Dermatoligist and 
chemist, we are glad to offer to any who need a real remedy for dandruff, 
Johnson’s Lixolene. 

This radio address is given by Dr. J. C. Johnson, the author of Johnson’s 
Lixolene, “The Safe Skin Remedy,” for the benefit of those who are interested 
in knowing of this new remedy which is offered in the drug stores for the 
relief of even the most chronic cases of eczemas. This is our third time to 
broadeast over this station, spreading the news about the therapeutic value 
of Lixolene in giving complete relief from the causes of all parasitic infections 
of the skin. 
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On account of the distinctive therapeutic value of Johnson’s Lixolene to 
completely relieve ‘all parasitic infections of the skin, we are receiving thou- 
sands of letters from grateful people who have been cured of all types of 
skin diseases as mentioned in this letter above. 

Par.4. Through the use of the statements and representations 
hereinabove set forth, and other similar statements not herein set 
out, all of which purport to be descriptive of respondent’s product 
and its effectiveness as a remedy or cure for the various diseases, 
ailments, and conditions of the skin hereinabove set out, the respond- 
ent has falsely represented, directly and by inference and implication, 
among other things: (1) That respondent’s product “Johnson’s 
Lixolene” is a safe skin remedy, a reliable compound, an effective 
antiseptic, a powerful germicide, and a competent, adequate, and 
effective remedy for the treatment and cure of eczema, athlete’s foot, 
acne, psoriasis, dandruff, poison ivy, warts, and corns; (2) that all 
eczemas and other diseases of the skin are caused by parasitic infec- 
tion, and that the proper treatment for the relief or cure thereof 
is the local application of a mild germicide such as respondent’s 
product; (3) that respondent’s product is a competent, adequate, 
and effective remedy or cure for diseases of the scalp, such as dan- 
druff, seborrhea, and alopecia; (4) that respondent’s product gives 
complete relief for all parasitic infections of the skin and scalp; and 
(5) that respondent is a medical doctor, and has a recognized stand- 
ing and reputation as a dermatologist and chemist, and is peculiarly 
qualified by education, research and training to cure or prescribe for 
the various diseases of the skin and scalp. 

Par. 5. The aforesaid representations, used and disseminated by 
the respondent in the manner above described, are grossly exagger- 
ated, misleading and untrue, and constitute false advertisements. 
The true facts are that Johnson’s Lixolene does not have any of 
the qualities or achieve any of the results claimed and represented 
as hereinabove described. 

Johnson Lixolene consists essentially of a solution of salicylic 
acid in a diluted mixture of alcohols, together with a small amount 
of boric acid and a trace of methyl salicylate. Insofar as their action 
on the skin is concerned, these ingredients are all local irritants 
and mild antiseptics which may have some tendency to dissolve or 
wash away fat and greasy materials on the skin and produce a 
destruction of the superficial cell layers of the skin. 

Johnson’s Lixolene is neither a skin remedy nor a powerful germi- 
cide. It is not a competent, adequate, or effective remedy or cure for 
eczema, acne, psoriasis, dandruff, poison ivy, seborrhea, or alopecia, 
and it does not have any therapeutic value in the treatment thereof 
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in excess of temporarily relieving the symptom of itching due to its 
mildly antiseptic and counter-irritant properties. All eczemas and 
other diseases of the skin are not caused by parasitic infection, but 
many eczemas of the skin are caused by allergic conditions which may 
result from contact with foods, plant pollens or other causes. The 
proper treatment for eczemas and other skin ailments is not in all cases 
the local application of a mild germicide, but many cases of eczema, 
acne and other ailments of the skin must be treated by a complicated 
procedure under the skillful direction of a competent physician. Re- 
spondent is not a physician or medical doctor and has no recognized 
standing or reputation as a dermatologist or chemist. Respondent’s 
product will not give complete relief for all parasitic infections of the 
skin or scalp. Moreover, respondent’s advertising representations as 
to the cause of acne and eczemas of the skin are unscientific, false, and 
deceptive. Acne is not caused by a parasite, and bacteria do not repro- 
duce by laying eggs, or cause skin diseases by hatching millions of 
germs under the skin. 

Par. 6. The use of the aforesaid false and misleading statements, 
representations, and advertisements by the respondent in designating 
or describing his said product, Johnson’s Lixolene, and its effective- 
ness in the treatment of the various diseases, ailments, and conditions 
of the skin and scalp, in offering for sale and in selling his said prod- 
uct, had, and now has, a tendency and capacity to mislead a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that all of said representations are true, and that said product 
possesses the properties represented and will in truth accomplish the 
results claimed, 

Par. 7. As a direct consequence of the mistaken and erroneous be- 
liefs induced by the acts and representations of the respondent, as 
hereinabove detailed, a number of the purchasing public has pur- 
chased a substantial volume of respondent’s said product, Johnson’s 
Lixolene. 

CONCLUSION 


The aforesaid acts and practices of respondent as herein found, are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer of 
respondent in which answer respondent admits all the material allega- 
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tions of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. 

It is ordered, That the respondent John C. Johnson, an individual 
trading as Johnson’s Lixolene Co., or trading under any other name 
or names, his agents, servants, representatives, and employees, di- 
rectly or through any corporate or other device, do forthwith cease 
and desist from: 

Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase of the medicinal preparation known as 
Johnson’s Lixolene, or any other medicinal preparation composed 
of substantially similar ingredients or possessing substantially simi- 
lar therapeutic properties, whether sold under the same name or 
under any other name or names, or disseminating or causing to be 
disseminated, any advertisement by any means for the purpose of 
inducing, or which is likely to induce, directly or indirectly, the 
purchase in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of said medicinal preparation, which adver- 
tisements represent directly or through implication: 

1. That the use of respondent’s preparation is a remedy or cure 
for eczema, acne, psoriasis, dandruff, poison ivy, seborrhea, or alo- 
pecia, or has any therapeutic value in the treatment thereof in excess 
of temporarily relieving the symptom of itching by reason of its 
mildly antiseptic and counter-irritant properties. 

2. That respondent’s preparation is a germicide. 

3. That all eczemas or other diseases of the skin are caused by para- 
sitic infection. 

4. That the use of respondent’s preparation will give relief for 
all parasitic infections of the skin or scalp. 

5. That the proper treatment for eczema or other skin ailments is, 
in all cases, the local application of a germicide. 

6. That respondent is a physician or medical doctor, or that he 
has any recognized standing or reputation as a dermatologist or 
chemist. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE Marrer oF 


NATIONAL NUMBERING MACHINE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
’ OF SUBSEC, (A) OF SEC, 2 OF AN ACT OF CONGRESS APPROVED OCT. 45, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3889. Complaint, Sept. 12, 1939—Decision, Dec. 19, 1939 


Where a corporation engaged in manufacture of typographic numbering machines 
of five-wheel and six-wheel type for stock, and in sale, offer and distribution 
of such machines to purchasers in commerce among the various States en- 
gaged in substantial competition with each other in resale of said machines, 
and, as engaged as aforesaid in manufacture, sale, ete.. of such machines, in 
active competition with others engaged in manufacture, sale, and distribu- 
tion in commerce of similar products— 

(a) Discriminated in price between dealer purchasers in active competition 
with one another in resale of such machines to same prospective purchasers, 
through selling to certain company 100 machines at net price of $6 per ma- 
chine, while selling, at or about same time, 300 machines of like grade and 
quality at net price of $5 per machine to dealer competitor, by whom sub- 
stantial number of such machines, thus purchased by it. were advertised and 
resold at net price of $7.50 and $8.50 for the five-whecl and six-wheel types, 
respectively ; and 

(b) Discriminated in price through selling for resale its machines of like grade 
and quality in quantities of five or less and at net prices varying from $6 to 
$8 per machine to various other concerns, corporaticus, individuals, firms, 
and partnerships competitive the one with the other; 

With the result that the effect of such discriminations in price made by it as 
aforesaid in sale in commerce of its said typographic numbering machines 
of like grade and quality to purchasers competitive the one with the other, 
had been and might be— 

(1) Substantially to lessen competition with it and with favored 
purchasers ; 

(2) To tend to create a monopoly in it and in said favored purchasers in 
line of commerce in which it and favored customers engaged; and 

(3) To injure, destroy or prevent competition in sale and distribution of 
said typographic numbering machines between it and its competitors, and 
between said favored purchasers of said machines receiving such discrimi- 
natory prices and other less favored competing purchasers of same machines 
not receiving such discriminatory prices: 

Held, That said corporation discriminated in price in sale in commerce of its 
said machines of like grade and quality to purchasers competitive one with 
the other, in violation of provisions of subsection (a) of section 2 of the 
Clayton Act, as amended. 


Mr. John W. Carter, Jr. for the Commission. 
Mr. Irving Fox, of Brooklyn, N. Y., for respondent. 
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The Federal Trade Commission having reason to believe that the 
party respondent named in the caption above and hereinafter more 
particularly described, at various times since June 19, 1936, has: 
violated and is now violating the provisions of subsection (a) of 
section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act, approved June 19, 1936 (U.S. C. title 15, sec. 18), issues its 
complaint stating its charges with respect thereto as follows: 

ParacrarH 1. Respondent, National Numbering Machine Co., Inc., 
is a corporation organized and existing under and by virtue of the 
laws of the State of New York, with its office and place of business 
at 1 Beekman Street, New York, N. Y. Said respondent was incor- 
porated in 1936 and from that time up to June 1938, manufactured 
special made-to-order typographic numbering machines. Thereafter 
respondent commenced the production of typographic numbering 
machines for stock. Respondent sells and distributes such machines 
in commerce between and among the various States of the United 
States causing said machines to be shipped and transported from 
their place of manufacture in New York, N. Y., to purchasers thereof 
located in the various States of the United States. 

Par. 2. For more than 25 years prior to June 1938, typographic 
numbering machines were manufactured, sold, and distributed in 
the United States by 4 producers, all located in New York City. 
Two of such producers sell and distribute their machines at list 
prices of $12 per machine for the 5-wheel type and $14 per machine 
for the 6-wheel type. The other 2 sell and distribute their machines 
at list prices of $13 for the 5-wheel type and $15 for the 6-wheel 
type. All of said machines are sold and distributed to dealers at 
a functional discount of 3314 percent from list price and are sold 
and distributed to users at a discount from list price of 5 percent 
on purchases of 6 to 11 machines, 10 percent on purchases of 12 
to 24 machines, 15 percent on purchases of 25 to 49 machines, and 
20 percent on purchases of 50 machines or more. 

Par. 3. In June 1938, respondent began the manufacture, sale, 
and distribution of stock typographic numbering machines at list 
prices of $13 for the 5-wheel type and $15 for the 6-wheel type per 
machine. Several months after June 1938, however, respondent in 
an effort to compete more effectively with the better-known machines 
of its older and better established competitors reduced its list prices 
thereon to $11 for the 5-wheel type and $18 for the 6-wheel type 
and offered discounts to the trade generally from said list prices 
of 35 percent on purchases of 6 to 12 machines, 40 percent on pur- 
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chases of 12 to 25 machines, 40 percent plus 5 percent on purchases 
of 25 to 100 machines and special discounts on purchases of 100 
machines or more. 

Par. 4. In the course and conduct of its business as aforesaid, re- 
spondent is now and during the time herein mentioned has been in sub- 
stantial competition with other corporations, individuals, partnerships, 
and firms engaged in the business of manufacturing, selling, and dis- 
tributing typographic numbering machines in commerce between and 
among the various States of the United States. 

Par. 5. In the course and conduct of its business as above described, 
respondent has discriminated in price and is now discriminating in 
price between different purchasers buying typographical numbering 
machines of like grade and quality for resale to dealers and users by 
giving and allowing to some of its purchasers of said machines lower 
prices than those given or allowed to other of its purchasers competi- 
tively engaged one with the other in the resale of the said machines to 
dealers and ultimate users within the United States. Respondent, since 
June 1938, sold 300 of said machines of both the 5- and 6-wheel type to 
the Craftsmen Machinery Co. of Boston, Mass., at a net price of $5 per 
machine and at or about the same time has sold 100 machines of like 
grade and quality to the American Wood Type Manufacturing Co. of 
New York City at a net price of $6 per machine, both of which con- 
cerns are dealers in said machines and are in active competition one with 
the other for the resale of said machines to the same prospective pur- 
chasers. The Craftsmen Machinery Co. has advertised and resold a 
substantial number of the machines so purchased at unit prices of $7.50 
for the 5-wheel type and $8.50 for the 6-wheel type. The respondent 
has likewise, since June 1938, sold for resale machines of like grade and 
quality in quantities of 5 or less to various other concerns, corporations, 
individuals, firms, and partnerships at net prices varying from $6 to $8 
per machine. 

Par. 6. The general effect of said discriminations in price made by 
said respondent as above set out has been and may be substantially to 
lessen competition with respondent and with the favored purchasers ; 
to tend to create a monopoly in respondent and in said favored pur- 
chasers in the line of commerce in which said respondent and said 
favored purchasers are engaged ; to injure, destroy, or prevent competi- 
tion in the sale and distribution of said typographic numbering ma- 
chines between respondent and its competitors and between the said 
favored purchasers of said machines receiving such discriminatory 
prices and other less favored competing purchasers of the same 
machines not receiving said discriminatory prices. 
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Par. 7. The foregoing alleged acts of said respondent are in viola- 
tion of section 2 (a) of the Clayton Act, as amended by the Robinson- 
Patman Act, approved June 19, 1936 (U.S. C., title 15, sec. 13). 


Report, Frinprncs as TO THE Facrs, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies and for other purposes,” approved October 15, 1914 (The Clay- 
ton Act), as amended by the Robinson-Patman Act, approved June 
19, 1936 (title 15, sec. 13), the Federal Trade Commission on the 12th 
day of September 1939, issued and thereafter served its complaint 
in this proceeding upon the respondent, National Numbering Machine 
Co., Inc., a corporation, charging it, the aforesaid corporation, with 
violating the previsions of section 2 of the Clayton Act as amended, 
by the Robinson-Patman Anti-discrimination Act approved June 19, 
1936, (U.S. C. title 15, sec. 18). 

After the issuance and service of the said complaint, the said re- 
spondent, National Numbering Machine Co., Inc., by its attorney 
Irvin Fox, filed a request with the Commission seeking an extension 
of time within which to file the answer of respondent. By an order 
entered on the 28th day of October 1939, the Commission extended 
such time from October 3, 1939, to October 30, 1939. On October 4, 
1939, the said respondent, National Numbering Machine Co., Inc., by 
its attorney Irvin Fox, filed its answer admitting all the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearings as to the said facts. 

Thereafter the proceeding regularly came on for final hearing be- 
fore the Commission on the complaint filed and served as aforesaid, 
the motion to extend time for filing answer, the order extending said 
time, the answer of respondent admitting all the material allegations 
of fact in said complaint, the waiver, by the respondent, of all inter- 
vening procedure and further hearing, and the Commission now hay- 
ing duly considered the record and being fully advised in the 
premises, makes this its findings as to the facts and from these facts 
draws the conclusion hereinafter set out. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, National Numbering Machine Co., Inc., 
is a corporation organized under the laws of the State of New York, 
with its principal office and place of business located at 1 Beekman 
Street, in the city of New York, N. Y., and until June 1938, was en- 
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gaged in the manufacture of special made-to-order typographic 
numbering machines. 

Since June 1938, the said respondent has been, and now is, engaged 
in the city of New York in the manufacturing of typographic num- 
bering machines of the five-wheel and six-wheel type for stock, and 
in the sale, offering for sale, selling, and distribution of such machines 
to purchasers in commerce between and among the various States of 
the United States. In the course of its business respondent causes 
said machines when sold, to be shipped and transported from its 
principal place of business in the State of New York to purchasers 
thereof in the State of New York and in the various States of the 
United States. 

In so carrying on its business: as aforesaid, respondent has been, 
and now is, engaged in active competition with other corporations, 
individuals, partnerships, and firms engaged in the manufacture 
of typographic numbering machines and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States; and the purchasers of said machines manufactured 
and sold by respondent as aforesaid, in the course of their business 
in reselling said machines, have been for several years last past, and 
are now, in substantial competition with each other. 

Par. 2. The Craftsman Machinery Co. of Boston, Mass., and the 
American Woodtype Manufacturing Co. of New York City are 
dealers in typographic numbering machines and are in active com- 
petition one with the other in the resale of such machines to the 
same prospective purchasers. Respondent sold to American Wood- 
type Manufacturing Co. of New York City 100 machines at a net 
price of $6 per machine, and at or about the same time sold to the 
Craftsman Machinery Co. of Boston, Mass., 300 machines of like 
grade and quality at a net price of $5 per machine. The Craftsman 
Machinery Co. of Boston, Mass., advertised and has resold a sub- 
stantial number of the machines, purchased as aforesaid, to users 
at a net price of $7.50 and $8.50 for the 5-wheel and 6-wheel type 
respectively. 

The respondent has likewise since June 1938, sold for resale its 
machines of like grade and quality, in quantities of five or less, to 
various other concerns, corporations, individuals, firms, and partner- 
ships, competitive the one with the other, at net prices varying from 
$6.00 to $8.00 per machine. 

The different prices as found and set out herein amount to, and 
are, discriminations in price in commerce between purchasers of 
respondent’s typographic numbering machines. 
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Par. 3. The Commission finds that the discriminations in price 
made by respondent, as aforesaid, in the sale in commerce of its 
typographic numbering machines of like grade and quality to pur- 
chasers competitive the one with the other, has been, and may be, 

(a) Substantially to lessen competition with respondent and with 
the favored purchasers. 

(b) To tend to create a monopoly in respondent and in said fa- 
vored purchasers in the line of commerce in which said respondent 
and in which favored customers engage. 

(c) To injure, destroy or prevent competition in the sale and dis- 
tribution of said typographic numbering machines between respond- 
ent and its competitors and between said favored purchasers of said 
machines receiving such discriminatory prices and other less favored 
competing purchasers of the same machines not receiving such dis- 
criminatory prices. 

CONCLUSION 


The Commission therefore concludes that the respondent, National 
Numbering Machine Co., Inc., has discriminated in price in the sale 
in commerce of its typographic numbering machines of like grade 
and quality to purchasers, competitive one with the other, as herein- 
above set out, in violation of the provisions of subsection (a) Section 
2 of the Clayton Act as amended by the Robinson-Patman Act, ap- 
proved June 19, 1936, (U.S. C. title 15, sec. 13). 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer filed by 
respondent, National Numbering Machine Co., Inc., admitting the 
material allegations of fact in the complaint to be true, and waiving 
all intervening procedure and further hearing as to the said facts, 
and the Commission having made its findings as to the facts and 
its conclusion drawn therefrom, which findings and conclusion are 
hereby made a part hereof, that said respondent has violated the 
provisions of an Act of Congress entitled “An act to supplement 
existing laws against unlawful restraints and monopolies and for 
other purposes” approved October 15, 1914, as amended by the 
Robinson-Patman Act approved June 19, 1936, (U. S. C. title 15 
sec; 13). : 

It is ordered, That respondent, National Numbering Machine Co. 
Inc., and its successors, together with its respective officers, dipctont 
representatives, agents, and employees, in the sale of respondents 
typographic numbering machines of like grade and quality sold for 
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use, consumption, or resale within the United States, do forthwith 
cease and desist from: 

(a) Discriminating in price, either directly or indirectly, between 
the Craftsman Machinery Co. and the American Woodtype Manu- 
facturing Co., and, where either or any of the sales are in interstate 
commerce, between other purchasers competitively engaged one with 
the other in the resale of such machines, by selling such typographic 
numbering machines to such customers at the different prices set 
forth in paragraph 2 of the aforesaid findings as to the facts and 
conclusion. 

(6) Discriminating in price, where either or any of the sales are 
in interstate commerce, between different purchasers competitively 
engaged in the resale of its typographic numbering machines by 
means of price differences substantially similar to the price dif- 
ferences set forth in paragraph 2 of the aforesaid findings as to 
the facts and conclusion unless the differences between the prices 
paid by such purchasers make only due allowance for differences 
in the cost of manufacture, sale, or delivery resulting from the 
differing methods or quantities in which such machines are to such 
purchasers sold or delivered. 

It is further ordered, That the respondent, the National Number- 
ing Machine Co., Inc., a corporation, shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with the order to cease and desist hereinabove set forth. 
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Modified Order 30 F. T. C. 


In tHE Marrer or 


W. H. SNYDER, R. P. SNYDER AND ROGER N. SNYDER, 
DOING BUSINESS AS W. H. SNYDER & SONS 


MODIFIED CEASE AND DESIST ORDER 
Docket 1441. Order, Dec. 20, 1939 


Order,-in response to motion, modifying cease and desist order of March 3, 
1932, 16 F. T. ©. 59, so as to require respondents, their agents, ete., in 
connection with offer, ete., in commerce, of cigars, to cease and desist 
from using word “Havana” or other words, etc., indicative of Cuban origin, 
ete., to describe, etc., cigars not made from tobacco grown on island of 
Cuba, as in said order set forth. 


Mr. Marshall Morgan for the Commission. 


Mopririep OrpEer To CEAsré AND Desist, Ere. 


This matter coming on to be heard by the Commission upon 
the motion of the Chief Counsel for the Commission, filed November 
1, 1939, that the Commission modify the order to cease and desist 
as entered herein on March 3, 1932, and it appearing that notice 
that said motion would be heard by the Commission on November 
15, 1939, was duly served upon respondents, and it further appear- 
ing that respondents herein have not been engaged in the manufac- 
ture of cigars under the brand names “Havana Fruit” and “Havana 
Velvet,” respectively, since the year 1933, and that said respondents 
have no intention of resuming the manufacture and sale of cigars 
under such brand names, and the Commission having duly consid- 
ered the said motion and the record herein, and being now fully 
advised in the premises. 

Lt is ordered, That the motion to modify the order to cease and 
desist issued herein on March 3, 1982, be, and the same hereby is, 
granted in all respects except for the period of time within which 
said respondents are directed to file a report of compliance with 
the terms of this order. 

It is further ordered, That the order to cease and desist issued 
herein on March 38, 1932, be, and the same hereby is, modified so as 
to read as follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the entire record, including the complaint of the Commis- 
sion, and the answer of the respondents thereto, the stipulation as to 
the facts agreed upon and approved; and the Commission having 
made its findings as to the facts and its conclusion that said respond- 


W. H. SNYDER & SONS 147 
146 ; Modified Order 


ents have violated the provisions of section 5 of the act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is now ordered, That W. H. Snyder, R. P. Snyder, and Roger 
N. Snyder, partners, doing business under the trade name and style 
W. H. Snyder & Sons, and each of them, their agents, individual or 
corporate, representatives, servants, employees, and successors in busi- 
ness, in connection with the offering for sale, sale, and distribution of 
cigars in commerce, as commerce is defined in the Federal Trade 
Commission Act, do cease and desist from: 

Using the word “Havana” or any other word or words, terms, or 
picturizations indicative of Cuban origin or descriptive of Cuba, 
alone or in conjunction with any other word or words, to describe, 
designate, or in any way to refer to cigars which are not made from 
tobacco grown on the island of Cuba. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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Modified Order : 30 F. T. C. 


In tHe MarrTer oF 


JOHN C. HERMAN AND EDWIN S. HERMAN, DOING 
BUSINESS AS JOHN C. HERMAN & COMPANY 


MODIFIED CEASH AND DESIST ORDER 
Docket 1443. Order, Dec. 20, 1939 


Order, in response to motion, modifying cease and desist order of February 27, 
1932, 16 F. T. ©. 42, so as to require respondents, their agents, etc., in con- 
nection with offer, ete, in commerce, of cigars, to cease and desist from 
using word “Havana” or other words, etc., indicative of Cuban origin, etc., 
to describe, etc., cigars not made of tobacco grown on island of Cuba, as 
in said order set forth. 


Mr. Marshall Morgan for the Commission. 


Moprriep Orper to Crask AND Desist, Erc. 


This matter coming on to be heard by the Commission upon the 
motion of the Chief Counsel for the Commission, filed November 1, 
1939, that the Commission modify the order to cease and desist 
entered herein on February 27, 1932, and it appearing that notice that 
said motion would be heard by the Commission on November 15, 
1939, was duly served upon respondents, and it further appearing that 
respondents herein have not used or employed the label or brand 
“Havana Darts” in connection with the manufacture and sale of 
cigars since 1932, and that said respondents have no intention of 
resuming the manufacture and sale of cigars under said brand name, 
and the Commission having duly considered the said motion and the 
record herein, and being now fully advised in the premises. 

It is ordered, That the motion to modify the order to cease and 
desist issued herein on February 27, 1932, be, and the same hereby is, 
granted in all respects except for the period of time within which 
said respondents are directed to file a report of compliance with the 
terms of this order. 

It is further ordered, That the order to cease and desist issued 
herein on February 27, 1932, be, and the same hereby is, modified so 
as to read as follows: 

This proceeding having been heard by the Federal Trade Com- 
mission upon the entire record, including the complaint of the Com- 
mission and the answer of the respondents thereto, agreed upon and 
approved, in which said answer the said respondents stated that they 
desired to waive hearing on the charges set forth in said complaint, 
refrained from contesting the proceeding and thereby consented 
that the Commission might make, enter and serve upon them an 
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order to cease and desist from the violations of the law alleged in 
the complaint; and the Commission having concluded that said 
respondents have violated the provisions of the Federal Trade Com- 
mission Act; 

It is now ordered, That John C. Herman and Edwin S. Herman, 
partners, doing business under the trade name and style of John C. 
Herman & Co., and each of them, their agents, individual or corpo- 
rate, representatives, servants, employees, and successors in business, 
in connection with the offering for sale, sale and distribution of 
cigars in commerce, as commerce is defined in the Federal Trade 
Commission Act, do cease and desist from; 

Using the word “Havana” or any other word or words, terms, or 
picturizations indicative of Cuban origin or descriptive of Cuba, 
alone or in conjunction with any other word or words, to describe, 
designate, or in any way to refer to cigars which are not made of 
tobacco grown on the island of Cuba. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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Modified Order 30 F. T. C. 


In THE MATTER OF 


FLECK CIGAR COMPANY 


MODIFIED CEASE AND DESIST ORDER 
Docket 1453. Order, Dec. 20, 1939 


Order, in response to motion, modifying cease and desist order of January 23, 
1933, 17 F. T. CG. 197, so as to require respondent, its agents, etc., in con- 
nection with offer, etc., in commerce, of cigars, to cease and desist from 
using word “Cuba” or other words, etc., indicative of Cuban _ origin, 
ete., to describe, ete., cigars not made from tobacco grown on island of 
Cuba, as in said order set forth. 


Mr. Marshall Morgan tor the Commission. 


Mopirrep OrvEr To CEASE AND Desist, Ere. 


This matter coming on to be heard by the Commission upon the 
motion of the Chief Counsel for the Commission, filed November 1, 
1939, that the Commission modify the order to cease and desist. as 
entered herein on January 238, 1933, and it appearing that notice 
that said motion would be heard by the Commission on November 15, 
1939, was duly served upon respondent, and it further appearing 
that respondent herein abandoned the operation of its business on 
June 30, 19385, since which date it has been in process of liquida- 
tion, and the Commission having duly considered the said motion 
and the record herein, and being now fully advised in the premises. 

It is ordered, That the motion to modify the order to cease and 
desist herein as issued on January 23, 1933, be, and the same hereby 
is, granted in all respects except for the period of time within which 
said respondent is directed to file a report of compliance with the 
terms of this order. 

It is further ordered, That the order to cease and desist issued 
herein on January 23, 1933, be, and the same hereby is, modified so 
as to read as follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the entire record, including the complaint. of the Commis- 
sion, and the answer of the respondent, thereto, agreed upon and 
approved, in which said answer the said respondent stated that it 
desired to waive hearing on the charges set forth in said complaint 
and not to contest the proceeding, and thereby consented that the 
Commission might make, enter and serve upon it an order to cease 
and desist from the violations of the law alleged in the complaint; 
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and the Commission having concluded that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is now ordered, That Fleck Cigar Co., a corporation, its agents, 
individual or corporate, representatives, servants, employees, and suc- 
cessors in business, in connection with the offering for sale, sale, and 
distribution of cigars in commerce, as commerce is defined in the 
Federal Trade Commission Act, do cease and desist from: 

Using the word “Cuba” or any other word or words, terms, or 
picturizations indicative of Cuban origin or descriptive of Cuba, 
alone or in conjunction with any other word or words, to describe, 
designate, or in any way to refer to cigars which are not made from 
tobacco grown on the island of Cuba. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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Modified Order 30 F. T. C. 


In THE MAarrTer OF 


JOHN F. REICHARD, TRADING AS MANCHESTER CIGAR 
COMPANY 


MODIFIED CEASE AND DESIST ORDER 


Docket 1459. Order, Dec. 20, 1939. 


Order, in response to motion, modifying cease and desist order of March 12, 
1932, 16 F. T. C. 77, so as to require respondent, his agents, ete., in connec- 
tion with offer, etc., in commerce, of cigars, to cease and desist from using 
word “Havana” or other words, etc., indicative of Cuban origin, etc., to 
describe, ete., cigars not made from tobacco grown on island of Cuba, as in 
said order set forth. 


Mr. Marshall Morgan for the Commission. 


Mopirrep Orprer TO CrAsE AND Desist, Ec. 


This matter coming on to be heard by the Commission upon the motion 
of the Chief Counsel for the Commission, filed November 1, 1939, that 
the Commission modify the order to cease and desist as entered herein 
on March 12, 1932, and it appearing that notice that said motion would 
be heard by the Commission on November 15, 1939, was duly served 
upon respondent, and it further appearing that said respondent, for- 
merly trading as Manchester Cigar Co., has not been engaged in the 
business of manufacturing cigars for a period of ten years last past, 
and the Commission having duly considered the said motion and the 
record herein, and being now fully advised in the premises. 

It is ordered, That the motion to modify the order to cease and desist 
as issued herein on March 12, 1932, be, and the same hereby is, granted 
in all respects except for the period of time within which said respond- 
ent is directed to file a report of compliance with the terms of this order. 

It is further ordered, That the order to cease and desist issued herein 
on March 12, 1932, be, and the same hereby is, modified so as to read as 
follows: 

This proceeding having been heard by the Federal Trade Commission 
upon the entire record, including the complaint of the Commission, and 
the answer of the respondent thereto, in which said answer the respond- 
ent stated that he desired to waive hearing on the charges set forth in 
said complaint, that he refrained from contesting the proceeding and 
thereby consented that the Commission might make, enter and serve 
upon him an order to cease and desist from the violations of the law 
alleged in the complaint, and requested the Commission to proceed to 
final disposition of the matter upon such answer pursuant to the Com- 
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mission’s rules of practice, and without further hearings, said answer 
being agreed upon and approved; and the Commission having con- 
cluded that the said respondent has violated the provisions of section 5 
of the act of Congress approved September 26, 1914, entitled “An act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is now ordered, That John F. Reichard, trading as Manchester 
Cigar Co., his agents, individual or corporate, representatives, serv- 
ants, employees, and successors in business, in connection with the 
offering for sale, sale and distribution of cigars in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do cease and 
desist from: 

Using the word “Havana” or any other word or words, terms, or pic- 
turizations indicative of Cuban origin or descriptive of Cuba, alone or 
in conjunction with any other word or words, to describe, designate, or 
in any way to refer to cigars which are not made from tobacco grown 
on the island of Cuba. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of ini order, file with the Coaneaion a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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Modified Order 30 F. T. C. 


In THE Matter OF 


HERBERT L. SMITH 
MODIFIED CEASE AND DESIST ORDER 
Docket 1467. Order, Dec. 20, 1939 


Order, in response to motion, modifying cease and desist order of March 14, 
1932, 16 F. T. C. 89, so as to require respondent, his agents, ete., in con- 
nection with offer, etc., in commerce, of cigars, to cease and desist from 
using word “Havana” or other words, etc., indicative of Cuban origin, etc., 
to describe, ete., cigars not made from tobacco grown on island of Cuba, 
as in said order set forth. 

Mr. Marshall Morgan for the Commission. 
Mr. L. A. Spiess, of Washington, D. C., for respondent. 


Moptrtep Orper To Cease AND Desist, Ec. 


This matter coming on to be heard by the Commission upon the 
motion of the Chief Counsel for the Commission, filed November 1, 
1939, that the Commission modify the order to cease and desist 
entered herein on March 14, 1932, and it appearing that notice that 
said motion would be heard by the Commission on November 15, 
1939, was duly served upon respondent, and that respondent there- 
upon appeared by counsel on November 15, 1939, and was duly heard 
by the Commission upon said motion, together with the Chief 
Counsel for the Commission, and the Commission having duly con- 
sidered the said motion, including argument of counsel, and the 
record herein, and being now fully advised in the premises. 

lt is ordered, That the motion to modify the order to cease and 
desist issued herein on March 14, 1932, be, and the same hereby is, 
granted in all respects. 

It is further ordered, That the order to cease and desist issued 
herein on March 14, 1932, be, and the same hereby is, modified so as 
to read as follows: 

This proceeding having been heard by the Federal Trade Com- 
mission upon the entire record, including the complaint of the 
Commission, and the answer of the respondent thereto, the stipula- 
tion as to the facts agreed upon and approved; and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has been, and is, violating the provisions of section 5 
of the act of Congress approved September 26, 1914, entitled “An 
act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 
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It is now ordered, That Herbert L. Smith, his agents, individual 
or corporate, representatives, servants, employees, and successors 
in business on and after 2 years and 30 days from August 10, 1939, 
in connection with the offering for sale, sale, and distribution of 
cigars in commerce, as commerce is defined in the Federal Trade 
Commission Act, do cease and desist from: 

Using the word “Havana” or any other word or words, terms, or 
picturizations indicative of Cuban origin or descriptive of Cuba, 
alone or in conjunction with any other word or words, to describe, 
designate, or in any way to refer to cigars which are not made from 
tobacco grown on the island of Cuba. 

It is further ordered, That within the period of 2 years and 30 
days from August 10, 1939, the respondent Herbert L. Smith, be and 
is hereby directed and ordered to file with the Federal Trade Com- 
mission a report in writing setting forth with particularity the 
manner in which he has complied with the terms of this order. 
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Syllabus 30 F. T. C. 


In tHE Marrer or 


YARDLEY OF LONDON, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2330. Complaint, Mar. 15, 1935—Decision, Dec. 20, 1939 


Where a domestic corporation, subsidiary of an English concern of London, 


(a) 


(db) 


(¢) 


engaged at its place of business in the United States in mixing, compound- 
ing, and manufacturing, among other toilet requisites, cosmetics and 
products, soaps, perfumes, powders, bath salts, facial creams, brilliantines, 
and after-shaving lotions, from such domestic products, as case might be, 
as alcohol, distilled water, mineral oil, borax, waxes, glycerin, menthol 
crystals, salt crystals, magnesium, and petroleum jelly, and from such 
imported products as perfume concentrates, milling chips or ribbons, im- 
ported waxes and others, and in sale and distribution of its various prod- 
ucts from its place of business to retail dealer purchasers at various 
points in the several States and in the District of Columbia, in substantial 
competition with others engaged in sale and distribution of like and similar 
products in commerce as aforesaid— 

Represented, in ‘advertisements in newspapers and other publications 
circulating among the various States and in said District, and on labels 
as below set forth and otherwise, that said products were English and 
imported, through use of words “London,” “English,” or “Old English,” 
and other words, depictions, etc., indicative of English origin, and made 
use of such terms and phrases as “33 Old Bond Street,” “Straight from 
Bond Street” and word “London” as part of its corporate name, in con- 
nection with offer of said various products ; 

Made use of labels which were identical with those used by the parent 
company in England, and there made, for its perfumes compounded in 
this country from London perfume concentrates, domestic aleohol and 
distilled water, and placed in bottles made, in some instances, in the 
United States from English molds and designs, and which consisted of 
old English print depicting vendors of lavender flowers in London in 
the 1770’s, and bore inscription “YyARDLEY’s oLD English LAVENDER—Yard- 
ley & Company, Ltd., London—Est. 1770,” and sold its said perfume, thus 
bottled and labeled, in containers bearing the same imprint and words 
“YARDLEY Old English LAVENDER—33 Old Bond Street, London,” ; and 

Made use of such words as “English,” “Old English,” “33 Old Bond 
Street, London,” in describing its Complexion Cream and other products 
made as above set forth, and made use of label substantially identical 
with that employed on its perfume, as above described, on its bath salts. 
together with words “yArpLtey London,” and set forth on boxes in which 
bottles of its said salts, thus labeled, were packed, words “YARDLEY LAVEN- 
DER BATH SALTS—Hstablished in England in 1770,” together with designa- 
tion or reproduction on top of each box of Royal Coat of Arms with 
familiar lion and unicorn, and legend, underneath, “By Appointment to 
H. M. The Queen—yarDLEY—33 Old Bond Street, London” ; 
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Notwithstanding fact perfumes and other products thus referred to, desig- 
nated and labeled, were mixed and compounded, as ‘above set forth, in 
this country from domestic and imported ingredients, and did not originate 
as finished products in London, or England; 

With tendency and capacity to mislead and deceive a substantial part of the 
purchasing and consuming public into the erroneous ‘and mistaken belief 
that all of said products were made and compounded into the finished 
or completed product in England, and then imported into the United 
States, and, as such, decidedly preferred by some members of purchasing 
public over similar and less expensive articles of domestic manufacture by 
reason of widespread popularity ‘and demand long enjoyed by toilet requi- 
sites made or compounded in England or France, and superiority thereof, 
as believed by many, in quality and other desirable characteristics over 
similar articles made or compounded in the United States; and 

With result that purchasing ‘and consuming public bought substantial portion 
of its said products as and for those made and compounded in England, 
and trade was thereby unfairly diverted to it from its competitors en- 
gaged in manufacture, sale, and distribution, or in sale and distribution, 
of toilet requisites, including perfumes, cosmetics, bath salts, after-shaving 
lotions, brilliantines and facial creams, and who truthfully represent the 
country wherein their products are made or compounded; to the sub- 
stantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce. 


Before Mr. Edward M. Averill, Mr. John J. Keenan, and Mr, 
Robert S. Hall, trial examiners. 

Mr. John W. Hilldrop and Mr. Morton Nesmith for the Com- 
mission. 

Townsend & Lewis, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that Yardley of London, 
Inc., a corporation, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce as “com- 
merce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapu 1. Respondent, Yardley of London, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New Jersey, with its principal place of busi- 
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ness located at Union City, in the State of New Jersey. It is now 
and, for a number of years last past, has been engaged as a subsidi- 
ary of Yardley and Co., Ltd., of London, England, in the importa- 
tion, mixing, compounding, and manufacturing of toilet requisites, 
including soaps, powders, perfumes, cosmetics, and other products, 
and in the sale and distribution of said products in commerce between 
and among various States of the United States. It causes and has 
caused said products, when sold, to be shipped from its place of busi- 
ness in the State of New Jersey to purchasers thereof located in a 
State or States other than the State of New Jersey. In the course 
and conduct of its business, Yardley of London, Inc., was at all 
times herein referred to in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged in the sale and 
distribution in interstate commerce of similar products. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, Yardley of London, Inc., caused advertisements 
and advertising matter to be inserted in newspapers and other publica- 
tions having interstate circulation and wherein appeared the following 
statements which were published and circulated in the various States 
of the United States of America: “World-wide Christmas Broadcast 
from 33 Old Bond Street” and “Hach year from Yardley House in 
London, thousands of gifts go out to the four corners of the earth.” In 
the said advertisements certain articles of merchandise which respond- 
ent ships and distributes to and into various of the States of the United 
States of America from its place of business in the State of New Jersey, 
were referred to in said advertisements as “Yardley’s English Laven- 
der,” “Yardley’s Famous English Lavender Soap,” “English Lavender,” 
“Yardley’s English Lavender Bath Salts.” In said advertisements so 
published as aforesaid, an invitation was extended by respondent to the 
retailers thereof to “give yourself an English complexion,” and in said 
advertisements the following statements were made: “Those marvelous 
English complexions you’ll see at the Embassy Club in London—almost 
anywhere in Mayfair—haven’t just happened that way. English 
women take care of their complexions * * *,” Respondent, in an- 
nouncing the opening of a certain retail shop by it which it maintains 
at 620 Fifth Avenue, New York City, in which it sells the articles of 
merchandise it manufactures at its place of business in New Jersey 
and ships to said shop at 620 Fifth Avenue in the city of New York, 
N. Y., in interstate commerce, caused the following advertisements to 
be inserted in newspapers having an interstate circulation and which 
were published and distributed in various of the States of the United 
States of America: “Straight from Bond Street and fragrant with 
English Lavender.” “From their shop in Bond Street, London, Yard- 
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ley has brought gifts of dignity and charm to you.” “Christmas with 
all the charm of Old England.” “Yardley of London.” “Cosmetics 
imported from Bond Street.” “We are constantly in receipt of bulk 
shipments from our factories in England”; when in truth and in fact, 
the said products so advertised and shipped in interstate commerce as 
aforesaid or a large portion thereof were not manufactured, mixed, 
branded, or compounded into the finished product in England and were 
not imported into the United States of America as finished products 
from England, but were products composed of ingredients which 
though imported from England, were mixed or compounded into the 
finished product in the United States of America; or were products, 
some of the ingredients of which were obtained from or through Yard- 
ley and Company, Ltd., London, England, and thereafter mixed or com- 
pounded in the United States of America with ingredients of domestic 
production to form the finished product. 

Par. 3. There is a preference on the part of certain of the buying 
public for goods, wares, and merchandise which are manufactured in 
foreign countries and imported into the United States of America, 
and such goods so manufactured and imported command and bring 
from the said section of the public a higher price in the markets of 
the United States of America than domestic goods, wares, and mer- 
chandise of the same nature and description. The advertising and 
the labeling of its goods, wares, and merchandise by respondent in 
manner and form as hereinbefore set out have a capacity to mislead 
and deceive the purchasing public by creating the impression and be- 
lief that the products advertised and offered for sale by respondent 
in interstate commerce as aforesaid are all manufactured in England 
and imported to America, which has the tendency and capacity to 
divert trade to respondent from the competitors of respondent who 
actually import similar goods, wares and merchandise which are 
manufactured in foreign countries, into the United States for sale to 
the buying public and from those competitors of respondent who 
manufacture and sell in interstate commerce similar goods, wares 
and merchandise to those sold in interstate commerce by respondent 
but who truthfully represent same to be manufactured in the United 
States instead of foreign countries. 

Par. 4. Wherefore, the above alleged acts and things done by 
respondent are to the prejudice of the public and respondent’s com- 
petitors and constitute unfair methods of competition in interstate 
commerce within the intent and meaning of section 5 of an act of 
Congress entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” approved 
September 26, 1914. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 15, 1935, issued, and on 
March 16, 1935, served its complaint in this proceeding upon the 
respondent, Yardley of London, Inc., charging it with the use of 
unfair methods of competition in commerce in violation of the prv- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by John 
W. Hilldrop and Morton Nesmith, attorneys for the Commission, 
and in opposition to the allegations of the complaint by Dallas S. 
Townsend, attorney for the respondent, before Edward M. Averill, 
John J. Keenan and Robert S. Hall, examiners of the Commission 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on said complaint, the answer thereto, testimony and 
other evidence, briefs in support of the complaint and in opposition 
thereto, and the oral arguments of Morton Nesmith and Dallas 8S. 
Townsend; and the Commission, having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Yardley of London, Inc., is a New 
Jersey corporation. Its plant and principal place of business is 
located in Union City, N. J. It also maintains a retail shop at 620 
Fifth Avenue, New York, N. Y. Respondent is now, and for some 
time last past has been, a subsidiary of Yardley and Co., Ltd. of 
London, England. Respondent is now, and for several years last 
past has been, engaged in the mixing, compounding, and manufac- 
turing of toilet requisites and cosmetics, including soaps, perfumes, 
powders, bath salts, facial creams, brilliantines, after shaving lotions, 
and other products, and in the sale and distribution thereof in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

In the course and conduct of its business, the respondent offers 
for sale and sells its products in commerce as aforesaid to retail 
dealers purchasing said products for resale. When the products are 
so sold, the respondent causes them to be transported from its place 
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of business in the State of New Jersey to the purchasers thereof 
located at various points in the several States of the United States 
and in the District of Columbia. Respondent maintains, and for 
some time past has maintained, a course of trade in its products in 
commerce between and among the several States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its business, respondent is, 
and has been for some time past, engaged in substantial competition 
with other corporations and with partnerships, firms, and individuals 
engaged in the sale and distribution of like and similar products in 
commerce between and among the several States of the United States 
and in the District of Columbia. 

Par. 3. Respondent in the course of its business has caused certain 
representations to be made with respect to its preparations through 
advertisements inserted in newspapers and other publications having 
a circulation between and among the various States of the United 
States and in the District of Columbia. Typical of said representa- 
tions are the following: 

World-wide Christmas broadcast from 33 Old Bond Street. 

Each year from Yardley House in London, thousands of gifts go out to 
the four corners of the earth. 

Give yourself an English complexion. 

Those marvelous English complexions you'll see at the Embassy Club in 
London—almost anywhere in Mayfair—haven’t just happened that way. English 
women take care of their complexions * * *. 


Straight from Bond Street and fragrant with English Lavender. 
From their shop in Bond Street, Yardley has brought gifts of dignity and 


charm to you. 
Christmas with all the charm of Old England. 


Yardley of London. 

Cosmetics imported from Bond Street. 

In said advertisements, on the labels used for the products herein- 
after referred to, and in other ways, the respondent has described and 
referred to all of said products as being English and as being 
imported products. Some of said products are specifically designated 
as follows: 

Yardley’s English Lavender. 

Yardley’s Famous English Lavender Soap. 

English Lavender, and 

Yardley’s English Lavender Bath Salts. 

Par. 4. The procedure generally followed by respondent in manu- 
facturing its products is as follows: The respondent receives certain 
imported ingredients in bulk from its parent company, Yardley 
and Co., Ltd. of London. At the respondent’s plant in Union 
City, New Jersey, these ingredients are mixed, in most cases, with 
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certain domestic ingredients according to the parent company’s 
formula for that particular product. Among the domestic ingredi- 
ents which are used in the manufacture of respondent’s products 
are the following: Alcohol, borax, carbonate, magnesium, calcium 
carbonate, castor oil, bath salt crystals, colors and dyes, glycerin, 
mineral oil, paraffin wax, rice starch, potassium hydroxide, zinc 
oxide, greases, vaseline, menthol crystals, and magnesium stearate. 

The procedure followed by respondent in the manufacture of its 
perfumes is as follows: Respondent imports from London perfume 
concentrates or compounds which consist of a blended mixture of 
various oil extracts from flowers and plants. The concentrate is 
not a usable commodity until alcohol, which is the diluting medium 
is added. Respondent, at its plant in New Jersey, adds domestic 
alcohol and distilled water in varying percentages to this concen- 
trate and produces a usable and merchandisable perfume. The per- 
fume is then placed into bottles which are in some instances made 
in the United States from English molds and designs. The bottles 
are then labeled with labels made in England which are identical 
with those used by respondent’s parent company. Each of these 
labels consists of an old English print depicting the vendors of 
lavender flowers in London in the 1770’s and bears the following 
inscription : 

YARDLEY’S OLD ENGLISH 
LAVENDER 


Yardley & Company, Ltd. 
London 


Est. 1770 


After being bottled and labeled, the perfume is placed into boxes. 


Each box has imprinted upon it the print above described and is 
inscribed as follows: 


YARDLEY 
Old English 
LAVENDER 


33 Old Bond Street 
London 


The procedure followed by respondent in the manufacture of its 
soap is as follows: Respondent imports from London milling chips 
or ribbons. At its plant in New Jersey, it adds the perfume concen- 
trate to the chips or ribbons and this mixture is then pressed o1 
stamped by machines into cakes of soap. The cakes are then im- 
printed, wrapped and put into boxes for shipment. 
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Respondent’s English Complexion Cream is composed of several 
imported ingredients and two domestic ingredients, namely, min- 
eral oil and borax. The mixing, compounding and transformation 
takes place in respondent’s plant in Union City, N. J. 

Respondent’s “Lavender Brilliantine” is composed of five waxes 
and one perfume. Three of these waxes are obtained domestically 
and are mixed in respondent’s plant in New Jersey with the im- 
ported ones. To this mixture is added the perfume. This perfume 
consists of the imported compound or concentrate to which has been 
added varying percentages of domestic alcohol as above described. 
The completed product is packed in metal containers upon which 
appear the print above described and which bear the following 
inscription : 

YARDLEY’S 
Old English Lavender 


Solidified 
BRILLIANTINE 


YARDLEY 


33 Old Bond Street 
London 

Respondent’s “After Shaving Lotion” is composed of the follow- 
ing domestic products: alcohol, distilled water, glycerin, and men- 
thol crystals, to which is added the imported perfume concentrate. 
These ingredients are mixed and compounded at respondent’s plant 
in Union City, N. J. 

Respondent’s “Lavender Bath Salts” is composed of salt crystals, 
magnesium and perfume. The salt crystals and magnesium are 
domestically obtained and the perfume which is added consists of the 
perfume concentrate plus domestic alcohol. These ingredients are 
mixed and compounded at respondent’s plant in Union City, N. J. 
The completed product is bottled and labeled, the label, except for the 
addition of the words “Bath Salts,” being identical with that used 
on respondent’s perfume. The metal top has imprinted thereon: 


YARDLEY 
London 
These bottles are then packed in boxes which are labeled: 


YARDLEY 
LAVENDER BATH SALTS 


Established in England in 1770 
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On the top of each box appears the Royal Coat of Arms with the 
familiar lion and unicorn, under which appears: 


By Appointment 
to 
H. M. The Queen 


YARDLEY 


83 Old Bond Street 
London 


Respondent’s “Night Cream #1441,” as it is known in this country, 
or “Skin Food” as known in England, is composed of six ingredients, 
three of which are domestically obtained, namely, mineral oil, petro- 
leum jelly, and borax. These ingredients are mixed and compounded 
at respondent’s plant in Union City, N. J. 

Par. 5. Toilet requisites, including cosmetics and perfumes, made 
or compounded in England or France, have for many years enjoyed 
widespread popularity and demand on the part of a portion of the 
American purchasing public, many of whom believe and consider 
that such articles made or compounded in England or France are su- 
perior in quality and other desirable characteristics to similar articles 
made or compounded in the United States. There is, therefore, a 
decided preference for such articles by some members of the purchas- 
ing public, and such imported articles sell for a higher price in this 
country than similar articles of domestic manufacture. Tariff duties 
are higher on such imported articles in the finished or completed form 
than on bulk shipments of certain of the ingredients thereof. 

Par. 6. The use by the respondent of the statements, claims, and 
representations as herein set out and others of similar import, not 
herein set out, in connection with the sale and distribution of its afore- 
said products, has had, and now has, the tendency and capacity to 
mislead and deceive a substantial part of the purchasing and consuming 
public into the erroneous and mistaken belief that all of said products 
are manufactured and compounded into the finished or completed 
product in England and then imported into the United States. 

As a result of this mistaken and erroneous belief, the purchasing and 
consuming public have purchased a substantial portion of respondent’s 
products, with the result that trade has been unfairly diverted to the 
respondent from its competitors engaged in the manufacture, sale, 
and distribution or in the sale and distribution of toilet requisites, in- 
cluding perfumes, cosmetics, bath salts, after shaving lotions, brillian- 
tines, and facial creams, who truthfully represent the country wherein 
their products are made or compounded. As a consequence thereof, 
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substantial injury has been and is being done by respondent to com- 
petition in commerce between and among the several States of the 
United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice of the public and of respondent’s competitors. 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of the respondent, 
testimony and other evidence taken before Edward M. Averill, John J. 
Keenan, and Robert S. Hall, examiners of the Commission, theretofore 
duly designated by it, in support of the allegations of said complaint 
and in opposition thereto, briefs filed herein and oral arguments by 
Morton Nesmith, counsel for the Commission, and by Dallas 8. Town- 
send, counsel for the respondent, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has vio- 
lated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Yardley of London, Inc., its offi- 
cers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution of toilet requisites and cosmetics, including, without 
limitation, perfumes, bath salts, facial creams, brilliantines, and after 
shaving lotions in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing, through the use of the words “London” (except as 
provided in paragraph 3 hereof), “English,” or “Old English,” or 
through the use of any other words, phrases, symbols or picturizations 
indicative of English origin, or through any other means or device, or 
in any manner, that any of the aforesaid toilet requisites and cosmetics 
which were in fact made, compounded, diluted or bottled in the United 
States, or in any place other than England, were made, compounded, 
diluted or bottled in England or are of English origin; provided, how- 
ever, that the country of origin of the various ingredients thereof may 
be stated when immediately accompanied by a statement that such 
products were made, compounded, diluted or bottled, as the case may 
be, in the United States or in such place other than England. 

2. Using the terms or phrases “33 Old Bond Street,” “Straight from 
Bond Street,” or any other words or phrases of similar import to de- 
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seribe or in any way refer to any of the aforesaid toilet requisites or 
cosmetics which were in fact made, compounded, diluted or bottled in 
the United States or in any place other than England. 

3. Using the word “London” as part of its corporate name in connec- 
tion with the offering for sale, sale, and distribution of any of the afore- 
said toilet requisites or cosmetics, which were in fact made, compounded, 
diluted or bottled in the United States or in any place other than Eng- 
land, without clearly and conspicuously stating in immediate connec- 
tion therewith that such products were made, compounded, diluted or 
bottled, as the case may be, in the United States or in such place other 
than England. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has complied 
with this order 
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In THe Marrer oF 


W. H. SHANKS, W. J. GOGGIN, CLARA SHANKS AND 
JESSIE G. GOGGIN, TRADING AS SHANKS 
LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3860. Complaint, Aug. 29, 1939 *—Decision, Dec. 20, 1939 


Where four partners engaged in sale and distribution of their drug-containing 
“Mange Lotion” to purchasers in various other States and in the District of 
Columbia; in advertisements which they disseminated through the mails, 
through insertion in circulars and other printed or written matter distributed 
in commerce in the various States, and in other ways and through various 
other means, and which were likely and intended to induce, directly or 
indirectly, purchase of their said preparation— 

(a) Represented that their said product was a competent and effective cure or 
remedy and treatment for eczema and all types of mange, abscesses, cuts, 
sores, and other diseases and disorders of the skin on dogs and that, where 
thus used, it would in all cases cause hair to grow; 

(6) Represented that, applied to human beings, it constituted such a cure or 
remedy and treatment for eczema and all cases of itching scalp, and com- 
petent and effective cure or remedy for athlete’s foot and dandruff, and 
would cause hair to grow on bald spots on the head of human beings; and 

(c) Represented that it was a guaranteed treatment for itching of scalp on human 
beings and for scratching dogs; 

Facts being said preparation would not in all cases cause hair to grow on dogs, 
was not such a cure, remedy, or treatment for eczema or itching scalp or 
for other conditions above set forth, would not cause hair to grow on bald 
spots as above, was not such a cure, remedy, or treatment for any diseases 
or disorders of skin on dogs or human beings due to or persisting because of 
systemic disorder or condition, guarantee was limited to refund of purchase 
price and was not of preparation’s therapeutic value, and representations 
and claims made as above were otherwise false and misleading and false 
advertisements ; 

With effect of misleading and deceiving substantial number of members of pur- 
chasing public into erroneous and mistaken belief that such false and mis- 
leading statements and representations were true, and into purchase of 
its said drug-containing preparation : 

Held, That such acts and practices, under the circumstances set forth were all 
to the prejudice and injury of the public, and constituted unfair and deceptive 
acts and practices in commerce. 


Mr. Maurice C. Pearce for the Commission. 


1 Amended and supplemental, 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that W. H. Shanks, 
W. J. Goggin, Clara Shanks, and Jessie G. Goggin, individuals and ¢o- 
partners trading as Shanks Laboratories, hereinafter referred to as 
respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its amended and sup- 
plemental complaint stating its charges in that respect as follows: 

Paracraru 1. The respondents, W. H. Shanks, W. J. Goggin, Clara 
Shanks, and Jessie G. Goggin, are individuals and copartners trading 
as Shanks Laboratories and having their principal office and place of 
business in the city of Columbus, State of Ohio. 

Par. 2. The respondents are now, and have been for several years 
last past, engaged in the business of selling and distributing a medic- 
inal preparation containing drugs designated “Shanks Mange: Lo- 
tion.” Respondents cause said preparation, when sold by them, to 
be transported from their aforesaid place of business in the State 
of Ohio to the purchasers thereof at their respective points of loca- 
tion in various States of the United States other than the State of 
Ohio, and in the District of Columbia. Respondents maintain, and at 
all times herein mentioned have maintained, a course of trade in 
said preparation in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of false advertisements 
concerning their said preparation, by United States mails, by inser- 
tion in circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States 
of the United States; and by other means in commerce, as commerce 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of their said preparation; and have disseminated and are 
now disseminating, and have caused and are now causing the dis- 
semination of, false advertisements concerning their said preparation, 
by various means, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of their said prepara- 
tion In commerce, as commerce is defined in the Federal Trade Com- 
mission Act. Among and typical of the false statements and repre- 
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sentations contained in said advertisements disseminated and caused 
to be disseminated, as aforesaid, are the following: 


The guaranteed treatment. For itchy scalps and scratching dogs. 

I have been successful in compounding a preparation to be used in the treat- 
tent of mange, eczema, cuts, sores, abscesses, ete. that over a period of 20 
years * * * it has never failed to effect a rapid clearing up of all forms of 
skin diseases * * *, 

Nothing is much more unsightly not to mention the uncomfortableness, of a 
dog that is continually scratching and biting at himself in order to allay the 
continual itch. * * * In every case without one single exception Shanks 
Mange Lotion has cleared up this condition and produced a growth of coat. 

Shanks gives quick relief, controls many so-called “hopeless cases” of mange, 
eczema and similar skin diseases. 

One application brought results. It brings quick relief from mange and has 
cleaned up many so-called hopeless cases of skin disorders * * *. 

Shanks controls almost “hopeless” skin diseases. 

I find your Mange Lotion the most wonderful coat and skin conditioner I have 
ever used. It cleared up a very bad case of mange amazingly fast. 

You, too, will find Shanks Mange Lotion the greatest preparation you have 
ever used. 

SHANKS MANGE LOTION—-FOR HUMAN USE—SCALP AND DANDRUFF TREATMENT. 

A treatment of this kind every week or 10 days will clear a scalp of dandruff 
and stop any itching condition. 

I was troubled with an itching condition of my scalp for several years. This 
was so annoying that many nights after retiring I was compelled to get up and 
wash my scalp with cold water, which gave temporary relief. Shanks Mange 
Lotion used once or twice monthly has cleaned up this condition entirely and 
keeps the scalp feeling fine. é 

Alopecia (bald or bare spots that appear rather suddenly). Some physicians 
claim this is caused by a nervous condition, some claim they do not know what 
the cause is. Regardless of the cause Shanks Mange Lotion used twice daily 
has never failed to clear up this condition and produce a regrowth of hair. 

I have had a bald spot on my head about the size of a half dollar for over 
six months and have been treating it by a physician with salves, lotions and 
lights, but no results. A barber recommended I try Shanks Mange Lotion. I 
purchased a 50¢ size bottle and applied it twice daily. Before this amount was 
aj] used the hair was coming in thicker than on other parts of my head. 

ATHLETE’S Foot. The U. S. Department of Drugs and Foods claim this is 
incurable. Probably they are correct. However, if you are troubled with this 
condition give Shanks Mange Lotion a trial. 

Infant 3 months old. All of body covered with eczema. Various remedies 
were used, all of which caused the child to cry and become very irritable. 
Shanks Mange Lotion was applied. It caused no discomfort to the child. After 
one application daily for ten days the skin appeared normal. 


Par. 4. Through the use of the aforesaid statements and represen- 
tations and others of similar import or meaning not herein set out, the 
respondents represent directly or by implication that said preparation 
is a competent and effective cure or remedy, and a competent and 
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effective treatment, for eczema, all types of mange, abscesses, cuts, 
sores, and all other diseases and disorders of the skin on. dogs and 
that the use of said preparation will in all cases cause hair to grow 
on dogs. The respondents further represent, as aforesaid, that said 
preparation when applied to human beings is a competent and effec- 
tive cure or remedy, and a competent and effective treatment, for 
eczema and all cases of itching scalp, that said preparation is a com- 
petent and effective cure or remedy for athlete’s foot and dandruff, 
and will cause hair to grow on bald spots on the head of human 
beings. The respondents further represent, as aforesaid, that the 
said preparation is a guaranteed treatment for itching of the scalp 
on human beings and for scratching dogs. 

Par. 5. The aforesaid statements and representations by respond- 
ents, used and disseminated in the manner above described, are false 
and misleading and constitute false advertisements. In truth and in 
fact, said preparation is not a cure or remedy or a competent or 
effective treatment for eczema, all types of mange, abscesses, cuts, 
sores, or all other diseases or disorders of the skin on dogs. Said 
preparation will not in all cases cause hair to grow on dogs. Said 
preparation is not a cure or remedy or a competent or effective 
treatment for eczema or all cases of itching of the scalp on human 
beings. Said preparation is not a cure or remedy for athlete’s foot 
or dandruff and will not cause hair to grow on bald spots on the 
head of human beings. Said preparation is not a cure or remedy 
or a competent or effective treatment for any diseases or disorders 
of the skin on dogs or human beings which diseases or disorders 
are due to or persist because of a systemic disorder or condition. 
Said preparation is not a guaranteed treatment for itching of the 
scalp on human beings or for scratching dogs. Such guarantee is 
limited by the respondents to a refund of the purchase price of said 
preparation to the purchaser thereof but is not a guarantee of the 
therapeutic value of said preparation. 

Par. 6. The use by the respondents of the aforesaid false and mis- 
leading statements and representations has the tendency and capacity 
to, and does, mislead and deceive a substantial number of members 
of the purchasing public into the erroneous and mistaken belief 
that the aforesaid false and misleading statements and representa- 
tions are true and into the purchase of respondents’ said medicinal 
preparation containing drugs. 

Baran The aforesaid acts and practices of respondents, as herein 
alleged, are ail to the prejudice and injury of the public and con- 
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stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprinés as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 26, 1989, issued and subse- 
quently served its complaint in this proceeding upon respondents, 
W. H. Shanks, W. J. Goggin, Clara Shanks, and Jessie G. Goggin, 
individuals and copartners trading as Shanks Laboratories, charging 
them with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. On August 29, 
1939, the Commission issued its amended and supplemental complaint 
in this proceeding, and subsequently served said complaint upon said 
respondents. On November 17, 1939, the respondents filed their 
answer, in which answer they admitted all the material allegations 
of fact set forth in said original complaint and in said amended 
and supplemental complaint and waived all intervening procedure 
and further hearing as to said facts. Thereafter the proceeding 
regularly came on for final hearing before the Commission on the said 
original complaint and said amended and supplemental complaint 
and the answer thereto, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondents, W. H. Shanks, W. J. Goggin, 
Clara Shanks, and Jessie G. Goggin, are individuals and copartners 
trading as Shanks Laboratories, and having their principal office 
and place of business in the city of Columbus, State of Ohio. 

Par. 2. The respondents are now, and have been for several years 
last past, engaged in the business of selling and distributing a 
medicinal preparation containing drugs, designated “Shanks Mange 
Lotion.” Respondents cause said preparation, when sold by them, 
to be transported from their aforesaid place of business in the State 
of Ohio to the purchasers thereof at their respective points of location 
in various States of the United States, other than the State of 
Ohio, and in the District of Columbia. Respondents maintain, and 
at all times herein mentioned have maintained, a course of trade in 
said preparation in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their aforesaid business the 
respondents have disseminated and are now disseminating, and have 
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caused and are now causing the dissemination of false advertise- 
ments concerning their said preparation by United States mails, by 
insertion in circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States 
of the United States, and by other means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of their said preparation, and have disseminated and are 
now disseminating, and have caused and are now causing the dis- 
semination of false advertisements concerning their said preparation, 
by various means, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of their said prepara- 
tion in commerce, as “commerce” is defined in the Federal Trade 
Commission Act. Among and typical of the false statements and 
representations contained in said advertisements disseminated and 
caused to be disseminated, as aforesaid, are the following: 


The guaranteed treatment. For itchy scalps and scratching dogs. 

I have been successful in compounding a preparation to be used in the treat- 
ment of mange, eczema, cuts, sores, abscesses, etc., that over a period of 20 
years * * * it has never failed to effect a rapid clearing up of all forms 
of skin diseases. * * * 

Nothing is much more unsightly not to mention the uncomfortableness, of 
a dog that is continually scratching and biting at himself in order to allay the 
continual itch, * * * Im every case without one single exception Shanks 
Mange Lotion has cleared up this condition and produced a growth of coat. 

Shanks gives quick relief, controls many so-called “hopeless cases” of mange, 
eczema and similar skin diseases. 

One application breught results. It brings quick relief from mange and has 
cleaned up many so-called hopeless cases of skin disorders. * * * 

Shanks controls almost “hopeless” skin diseases. 

I find your Mange Lotion the most wonderful coat and skin conditioner I 
have ever used. It cleared up a very bad case of mange amazingly fast. 

You, too, will find Shanks Mange Lotion the greatest preparation you have 
ever used. 

SHANKS MANGE LOTION—FOR HUMAN USE—SCALP AND DANDRUFF TREATMENT 

A treatment of this kind every week or 10 days will clear a scalp of dandruff 
and stop any itching condition. 

I was troubled with an itching condition of my scalp for several years. 
This was so annoying that many nights after retiring I was compelled to get 
up and wash my scalp with cold water, which gave temporary relief. Shanks 
Mange Lotion used once or twice monthly has cleaned up this condition entirely 
and keeps the scalp feeling fine. 

Alopecia (bald or bare spots that appear rather suddenly). Some physicians 
claim this is caused by a nervous condition, some claim they do not know what 
the cause is. Regardless of the cause Shanks Mange Lotion used twice daily 
has never failed to clear up this condition and produce a regrowth of hair. 

I have had a bald spot on my head about the size of a half dollar for over six 
months and have been treating it by a physician with salves, lotions and lights, 


but no results. A barber recommended I try Shanks Mange Lotion. I pur- 
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chased a 50¢ size bottle and applied it twice daily. Before this amount was 
all used the hair was coming in thicker than on other parts of my head. 

ATHLETE’s Foor. The U. S. Department of Drugs and Foods claim this is 
incurable. Probably they are correct. However, if you are troubled with this 
condition give Shanks Mange Lotion a trial. 


Infant 3 months old. All of body covered with eczema. Various remedies 
were used, all of which caused the child to cry and become very irritable. 
Shanks Mange Lotion was applied. It caused no discomfort to the child. 
After one application daily for ten days the skin appeared normal. 

Par. 4. Through the use of the aforesaid statements and represen- 
tations and others of similar import or meaning not herein set out, 
the respondents represent, directly or by implication, that said prepa- 
ration is a competent and effective cure or remedy and a competent 
and effective treatment for eczema, all types of mange, abscesses, 
cuts, sores, and all other diseases and disorders of the skin on dogs, 
and that the use of said preparation will in all cases cause hair to 
grow on dogs. The respondents further represent, as aforesaid, that 
said preparation, when applied to human beings, is a competent and 
effective cure or remedy and a competent and effective treatment for 
eczema and all cases of itching scalp; that said preparation is a com- 
petent and effective cure or remedy for athlete’s foot and dandruff, 
and will cause hair to grow on bald spots on the head of human 
beings. The respondents further represent, as aforesaid, that the 
said preparation is a guaranteed treatment for itching of the scalp 
on human beings and for scratching dogs. 

Par. 5. The aforesaid statements and representations by respond- 
ents used and disseminated in the manner above described, are false 
and misleading and constitute false advertisements. In truth and 
in fact, said preparation is not a cure or remedy or a competent or 
effective treatment for eczema, all types of mange, abscesses, cuts, 
sores, or all other diseases or disorders of the skin on dogs; said 
preparation will not in all cases cause hair to grow on dogs; said 
preparation is not a cure or remedy or a competent or effective 
treatment for eczema or for all cases of itching of the scalp on 
human beings; said preparation is not a cure or remedy for athlete’s 
foot or dandruff, and will not cause hair to grow on bald spots on the 
head of human beings; said preparation is not a cure or remedy 
or a competent or effective treatment for any diseases or disorders 
of the skin on dogs or human beings, which diseases or disorders 
are due to or persist because of a systemic disorder or condition; 
said preparation is not a guaranteed treatment for itching of the 
scalp on human beings or for scratching dogs. Such guarantee 1s 
limited by the respondents to a refund of the purchase price of 
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said preparation to the purchaser thereof, but is not a guarantee of 
the therapeutic value of said preparation. 

Par. 6. The use by the respondents of the aforesaid false and 
misleading statements and representations has the tendency and 
capacity to, and does, mislead and deceive a substantial number of 
members of the purchasing public into the erroneous and mistaken 
belief that the aforesaid false and misleading statements and repre- 
sentations are true and into the purchase of respondent’s said 
medicinal preparation containing drugs. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint and the amended and supplemental com- 
plaint of the Commission and the answer of the respondents, in 
which answer respondents admit all the material allegations of fact 
set forth in said complaint and in said amended and supplemental 
complaint and state that they waive all intervening procedure and 
further hearing as to said facts, and the Commission having made 
its findings as to the facts and conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, W. H. Shanks, W. J. Goggin, 
Clara Shanks, and Jessie G. Goggin, individually and as copartners 
trading as Shanks Laboratories, or trading under any other name 
or names, their representatives, agents, and employees, directly or 
through any corporate or other device, do forthwith cease and 
desist from: 

Disseminating or causing to be disseminated any advertisement, 
by means of the United States mails, or in commerce as “commerce” 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of the medicinal preparation designated by 
the name “Shanks Mange Lotion,” or any other medicinal preparation 
composed of substantially similar ingredients or possessing substan- 
tially similar therapeutic properties, whether sold under the same 
name or under any other name or names, or disseminating or causing 
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to be disseminated any advertisement by any means for the purpose 
of inducing, or which is likely to induce, directly or indirectly, the 
purchase in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of said medicinal preparation, which advertise- 
ments represent, directly or through implication: 

1. That said preparation is a cure or remedy or a competent or 
effective treatment for eczema, abscesses, cuts, or sores. 

2. That said preparation is a cure or remedy for athlete’s foot or 
dandruff. 

38. That said preparation will cause hair to grow on bald spots on 
the head of human beings. 

4, That said preparation is in all cases a competent or effective 
treatment for itching scalp on human beings or mange on dogs. 

5. That said preparation is a cure or remedy or a competent or 
effective treatment for any diseases or disorders of the skin on human 
beings or dogs, unless such representations are restricted to those 
cases of such diseases or disorders which are not due to and do not 
persist because of a systemic disorder. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


176 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 30 F. T. C 


In THE MatTrTerR OF 


BEN RANSOM, TRADING AS RANSOM ELECTRIC 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3905. Complaint, Sept. 30, 1939—Decision, Dec. 20, 1939 


Where an individual engaged in business of buying for resale and selling to 
retail trade, incandescent electric lamp bulbs, including certain of said 
products made in Japan and by him imported therefrom, and marked or 
branded as there made, and including also bulbs purchased by him from 
domestic manufacturers and certain products made under trade name “Elite 
Lamp Service,” and, as thus engaged, in selling his said products to pur- 
chasers at various points in other States and in the District of Columbia, 
in competition with others engaged in sale and distribution of electric lamp 
bulbs, and including many competitors who do not in any manner misrep- 
resent their products or the source or origin thereof— 

(a) Represented that said imported products were of domestic manufacture or 
origin, through removing therefrom words “Made in Japan” and packing 
same in cartons upon which were printed words “Made in U. S. A.” and 
“Tednew Lamps” or “The Lednew Corporation,” and selling and shipping, 
thus containered and marked, said bulbs to purchasers in commerce as 
aforesaid set out, with effect of misleading and deceiving purchasing public 
into erroneous and mistaken belief that bulbs manufactured in and im- 
ported from Japan were made in the United States; and 

(b) Represented that bulbs dealt in by him as aforesaid were made by other 
than the real or actual manufacturer, through setting forth, on cartons in 
which he placed certain bulbs brought from domestic makers, as name of 
purported manufacturer of product enclosed, name of which was not that of 
manufacturer of lamp bulbs enclosed therein, or, in some instances, name 
of any manufacturer of such products, with effect of misleading and de- 
ceiving purchasing public and causing it erroneously to believe that domes- 
ticaly manufactured bulbs were made by company whose name appeared 
on Carton or container thereof, as above set forth, and that such products 
were of quality and grade of bulbs usually made and sold by concern whose 
name thus appeared; and 

(c) Represented that the Bureau of Standards had adopted and promulgated 
specifications for incandescent electric lamp bulbs, and that bulbs sold by 
him under trade name above set forth were made in conformity therewith, 
through statement “All the E. L. S. lamps are made in conformity with 
the specifications of the U. S. Bureau of Standards,” facts being said bureau 
had not adopted or promulgated any such specifications with which his 
said product could conform ; 

With capacity and tendency to mislead substantial portion of purchasing public 
through such false, deceptive, and misleading acts and practices, and cause 
it to believe said statements and representations to be true, and with result, 
as direct consequence of such mistaken and erroneous beliefs induced by 
said acts and practices, that substantial number of consuming public pur- 
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chased substantial volume of his said bulbs, and trade was thereby un- 
fairly diverted to him from his competitors in commerce; to their substan- 
tial injury and that of the public: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors, and constituted unfair methods of competition in commerce 
and unfair and deceptive acts and practices therein. 


Mr. Clark Nichols for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission having reason to believe that Ben Ran- 
som, an individual trading as Ransom Electric Co., hereinafter re- 
ferred to as respondent, has violated the provisions of the said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be to the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParaGcrapH 1. Respondent, Ben Ransom, is an individual trading 
as Ransom Electric Co., with his office and principal place of busi- 
ness located at 147 Second Avenue, North, Nashville, Tenn. The 
respondent 1s now, and has been for several years last past, engaged in 
the business of buying and selling incandescent electric lamp bulbs. 
A large part of the electric bulbs bought and sold by the respondent 
are manufactured in Japan and imported by the respondent into 
the United States. Respondent in the conduct of his business as 
aforesaid has been, and is, engaged in commerce, as commerce is 
defined in the Federal Trade Commission Act, by importing prod- 
ucts from Japan and by causing his products, when sold, to be trans- 
ported from his aforesaid place of business in the State of Tennessee 
to purchasers thereof at their respective points of location in the 
various States of the United States other than the State of Tennessex 
and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business, and at 
all times herein referred to, respondent has been, and is, in substan- 
tial competition with corporations, firms, partnerships, and other 
individuals engaged in the business of selling and distributing 
incandescent electric lamp bulbs in commerce among the various 
States of the United States and in the District of Columbia, who do 
not use the methods or engage in the unfair acts or practices herein 
alleged. 

Par. 3. In the course and conduct of his business aforesaid, the 
respondent has been, and is, engaged in importing from Japan 
Japanese-manufactured incandescent electric amp bulbs marked or 
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branded with the words “Made in Japan.” Before selling, sald Japa- 
nese-manufactured incandescent lamp bulbs, respondents has re- 
moved, and does remove, the original mark or brand, “Made in 
Japan” in order to conceal from prospective purchasers the source 
of origin of said electric bulbs. In order to further mislead and 
deceive prospective purchasers as to the source of origin of said 
electric bulbs, respondent has inserted said bulbs, and doees insert 
said bulbs, into small sleeves or wrappers upon which are printed 
the words “Lednew Lamps,” “Made in the U. S. A.,” “The Lednew 
Corporation” so as to signify that they were manufactured in the 
United States by the Lednew Corporation. Said lamp bulbs, enclosed 
in wrappers as aforesaid, have been, and are being, packed by the 
respondent into cartons or containers marked or branded with words 
or letters similar to those on the wrappers, including the words and 
letters, “Made in U. S. A.,” “Lednew Lamps,” and “The Lednew 
Corporation” which likewise signify that said products were manu- 
factured in the United States by the Lednew Corporation. Said 
incandescent electric lamp bulbs, deceptively packed and marked as 
described above, have been sold, and are being sold, by the respondent 
in commerce as heretofore alleged. 

Par. 4. In the course and conduct of the business aforesaid, the 
respondent has purchased, and does purchase, incandescent lamp 
bulbs from various manufacturers in the United States; and said 
American-manufactured bulbs have been, and are being, packed and 
sold by respondent in packages or containers branded or marked with 
the name of a manufacturing concern which is not the true manu- 
facturer thereof. 

Par. 5. In the course and conduct of the business aforesaid, and 
in order to induce the purchase of certain of his lamp bulbs sold 
under the name or brand of “The Elite Lamp Service,” the respond- 
ent has distributed, and is now distributing, and causing to be dis- 
tributed, to the purchasing public situated in the various States of 
the United States and in the District of Columbia, circulars, 
pamphlets, wrappers, and other advertising material containing state- 
ments and representations relative to the quality and efficiency of said 
electric lamp bulbs. Among and typical of the false and misleading 
statements, disseminated as aforesaid, is the following: 

All the E. L. S. lamps are made in conformity with specifications of the 
U. S. Bureau of Standards * * *, 

Through the use of the aforesaid statements and representations, 
and others of similar import and meaning not herein set forth, re- 
spondent has represented, directly and by implication, that the United 
States Bureau of Standards has adopted and promulgated specifi- 
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cations for incandescent electric lamp bulbs, and that respondent’s 
electric lamp bulbs which have been and which are being sold by 
him under the trade name or brand of “The Elite Lamp Service” 
are made in conformity with such specifications. 

The aforesaid statements and representations are false, misleading, 
and untrue. In truth and in fact, the United States Bureau of 
Standards has not adopted or promulgated any specifications for 
incandescent electric lamp bulbs with which respondent’s said bulbs 
could conform. 

Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, and the aforesaid 
unfair and deceptive acts or practices, has had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that such statements and representations are true, and has 
caused, and now causes, a substantial portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respond- 
ent’s incandescent electric lamp bulbs. As a result thereof, trade in 
commerce among the various States of the United States and in the 
District of Columbia has been diverted unfairly to the respondent 
from his competitors who are likewise engaged in said commerce 
and who do not misrepresent the source or origin and quality of 
their incandescent electric lamp bulbs. 

Par. 7. The aforesaid methods, acts, or practices of the respondent, 
as herein alleged, are all to the prejudice and injury of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce and unfair and deceptive acts or practices 
in commerce within the intent and meaning of the Federal Trade 


Commission Act. 
Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 30th day of September 1939, 
issued and served its complaint in this proceeding upon the respondent, 
Ben Ransom, an individual, trading as Ransom Electric Co., charging 
him with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing by respondent of three answers dated October 5, 
October 9, and October 23, 1939, respectively, the Commission, by order 
entered herein, granted respondent’s motion for permission to with- 
draw said answers and to substitute therefor an answer admitting all 
the material allegations of fact set forth in said complaint and waiv- 


180 FEDERAL TRADE COMMISSION DECISIONS 
Findings 30 F. T. C. 


ing all intervening procedure and further hearing as to said facts, 
which substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer, and the 
Commission, having duly considered the matter and being now fully 
udvised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
FINDINGS AS TO THE FACTS 


Paraararu 1, The respondent, Ben Ransom, is an individual and is 
the sole owner and operator of the Ransom Electric Co., and his busi- 
ness address is 211 Second Avenue North, Nashville, Tenn. The re- 
spondent is now, and has been for several years last past, engaged in the 
business of buying for resale and selling to the retail trade incandescent 
electric lamp bulbs. 

Par. 2. The respondent, in the conduct of such business, has caused 
said merchandise when sold to be shipped to purchasers thereof 
located at various points in the several States of the United States 
other than the State from which said shipments are made, and in 
the District of Columbia. 

Par. 3. In the conduct of such business, the respondent is, and 
has been, in competition with other persons, and with corporations, 
firms, and partnerships engaged in the sale and distribution of 
incandescent electric lamp bulbs in commerce among the various 
States of the United States and in the District of Columbia. Among 
said competitors are many who do not in any manner misrepresent 
their products or the source or origin thereof. 

Par. 4. In the course and conduct of his business, as aforesaid, the 
respondent has been, and is engaged in importing from Japan 
incandescent electric lamp bulbs, manufactured in Japan, which 
bulbs were marked or branded with the words “Made in Japan.” 
Before selling such bulbs so marked and branded, the respondent 
buffed off, or otherwise removed from the bulbs, the words “Made 
in Japan.” Respondent then packed the bulbs in cartons upon which 
were printed the words “Made in U. S. A.,” “Lednew Lamps,” or 
“The Lednew Corporation” and sold and shipped said bulbs in said 
cartons to purchasers in commerce, as aforesaid. In some instances 
respondent purchases incandescent electric lamp bulbs from do- 
mestic manufacturers and places such lamp buibs, when offered for 
sale and sold to retailers for resale to the public, in cartons or con- 
tainers upon which is placed or printed the name of the purported 
manufacture thereof, which name in truth and in fact is not the 
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name of the manufacturer of the lamp bulbs enclosed in said carton 
or container or, in some instances, the name of any manufacturer of 
such lamp bulbs. 

The aforesaid acts and practices of the respondent have misled 
and deceived the purchasing public into the erroneous and mistaken 
belef that the bulbs manufactured in, and imported from, Japan 
were made and manufactured in the United States of America. 
Such acts and practices also misled and deceived the purchasing 
public and caused it erroneously to believe that domestically manu- 
factured bulbs were made and manufactured by the company whose 
name appears on the carton or container in which such bulbs are 
offered for sale and sold, and that such bulbs were of the quality 
and grade of bulbs usually made and sold by the company whose 
name appeared on said carton or container. 

Respondent also purchased for resale certain incandescent electric 
lamp bulbs manufactured under the trade name “The Elite Lamp 
Service,” and sold and distributed such lamps to retailers in commerce 
as above described for resale to the consuming public, and as a part of 
the sale and distribution of such lamps furnished to such retailers, 
advertising matter, circulars and pamphlets upon which was printed, 
among other things, the following statement with reference to the 
bulbs sold under said trade name: 

All the E. L. S. lamps are made in conformity with the specifications of the U. S. 
Bureau of Standards 

Through the use of the aforesaid statement and representation, 
respondent has represented, directly and by implication, that the 
United States Bureau of Standards has adopted and promulgated 
specifications for incandescent electric lamp bulbs and that respond- 
ent’s said bulbs sold under said trade name are made in conformity 
with such specifications. The aforesaid statement and representation 
is false, misleading, and deceptive, for in truth and in fact the United 
States Bureau of Standards has not adopted or promulgated any 
specifications for incandescent electric lamp bulbs with which 
respondent’s said bulbs could conform. 

Par. 5. Respondent’s acts and practices as hereinabove described 
are false, deceptive and misleading and were and are calculated to 
and have the capacity and tendency to mislead a substantial portion 
of the purchasing public and cause it to believe that said statements 
and representations are true. As a direct consequence of such mis- 
taken and erroneous beliefs induced by the acts and practices of the 
respondent. as aforesaid, a substantial number of the consuming 
public has purchased a substantial volume of respondent’s incan- 
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descent electric lamp bulbs with the result that trade has been unfairly 
diverted to respondent from his competitors in commerce, as com- 
merce is defined in the Federal Trade Commission Act, and substan- 
tial injury has been, and is now being, done by respondent to its 
competitors and to the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Ben Ransom, 
trading as Ransom Electric Co., are all to the prejudice of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations 
of fact set forth in said complaint, and states that he waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, 'That the respondent, Ben Ransom, an individual, trad- 
ing as Ransom Electric Co., his representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of incandescent electric 
lamp bulbs in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing, through removal from bulbs of the words “Made 
in Japan” or the removal of any other words indicating foreign 
origin of bulbs, or by placing bulbs imported from J apan or any 
other foreign country in cartons or containers bearing the words 
“Made in the U. S. A.,” “Lednew Lamps,” or “The Lednew Corpora- 
tion,” or any other names indicating domestic manufacture of such 
bulbs or any other word or words indicating domestic origin, or in 
any other manner, that bulbs made or manufactured in J apan or any 
other foreign country are made or manufactured in the United States of 
America. 

2. Representing, through names of purported manufacturers placed 
on the cartons or containers in which bulbs are offered for sale and 
sold, or in any other manner, that bulbs are manufactured or made 
by anyone other than the real or actual manufacturer thereof. 
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3. Representing, through the use of the statement “All of the E. L. S. 
lamps are made in conformity with the specifications of the U. S. 
Bureau of Standards,” or any other words of similar import and mean- 
ing, that the bulbs offered for sale and sold by the respondent conform 
to specifications of the United States Bureau of Standards or any 
other bureau or division of the United States Government, unless 
and until such bureau or division has promulgated specifications for 
aAncandescent electric lamp bulbs and the products so represented 
conform thereto. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MATTER OF 


JOHNSON & JOHNSON, THE KENDALL COMPANY, AND 
THE BAY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3393. Complaint, Apr. 29, 1938—Decision, Dec. 21, 1939 


Where three corporations which (1) were engaged at their respective places of 
business in manufacture of medical supplies, such as gauze, bandages, band- 
age rolls, cotton sponges, napkins, pads, adhesives, and similar products, 
and in sale thereof among the various States of the United States, the Terri- 
tories thereof, and in the District of Columbia, to purchasers in other States, 
(2) made, in the aggregate, about 85 percent of all such products manufactured 
in the United States and sold therein, with balance divided among 12 others, 
output of no one of which equalled that of any of the aforesaid three, 
and (3) were and, but for acts below set forth, would be, in competi- 
tion with one another as to price in sale of said various products between 
and among the various States of the United States, ete.— 

Entered into and carried out an agreement, combination, understanding, and 
conspiracy among themselves to fix and maintain, and by which they did 
fix and maintain, uniform prices to be exacted, and which they did exact, from 
purchasers of their said gauze, bandages, bandage rolls, and other products, 
as above set forth; and, in pursuance of said combination, agreement, ete.— 

(a) Concertedly fixed and maintained uniform prices for their said products, 
and communicated with ene another proposed changes therein, in advance of 
trade notification thereof, and maintained for products aforesaid published 
list prices; and 

(b) Agreed to and did divide the United States into zones for. which they 
fixed and maintained, concertedly, uniform prices exacted by them from 
purchasers of their said gauze bandages, bandage rolls, and other products, 
as above set forth; 

With result that said acts and practices hindered and prevented price competi- 
tion between and among said corporations in sale of said various products 
in commerce, and had a dangerous tendency so to do, and placed in such 
corporations power to control and enhance prices, and created in them a 
monopoly in sale of said various products and unreasonably restrained 
commerce therein: 

Held, That SHEL acts and practices, under the circumstances set forth, were all to 
the prejudice of the public, and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner. 

Mr, Edward L. Smith for the Commission. 

Hurd, Hamlin & Hubbell, of New York City, and Mr. Kenneth 
Perry, of New Brunswick, N. J., for Johnson & Johnson. 


: Hee Gray, Boyden & Perkins, of Boston, Mass., for The Ken- 
all Co. 
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Miller, Canfield, Paddock & Stone and Mr. Horace W. Bigelow, of 
Detroit, Mich., for The Bay Co. | 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission 
Act, and by virtue of the authority vested in it by said act, the 
Federal Trade Commission, having reason to believe that Johnson & 
Johnson, The Kendall Co., and The Bay Co., hereinafter referred to 
as respondents, have violated the provisions of said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParaGRapH 1. Respondent Johnson & Johnson is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey, with its principal office and place of 
business in New Brunswick in said State; respondent The Kendall Co. 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Massachusetts, with its principal 
office and place of business in the city of Walpole in said State; 
respondent The Bay Co. is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of 
Connecticut, with its principal office and place of business in the 
city of Bridgeport in said State. 

Par. 2. The said respondents are now and since their being organ- 
ized have been engaged in the manufacture at their respective places 
of business of medical suppylies such as gauze bandage, bandage rolls, 
cotton sponges, napkins, pads, adhesives, and similar products, and 
in the sale thereof between and among the various States of the 
United States, the territories thereof, and in the District of Columbia. 
In the course and conduct of their businesses, all of the said re- 
spondents for more than 5 years last past have caused and still cause 
such gauze bandages, bandage rolls, cotton sponges, napkins, pads, 
adhesives, and similar products, when sold directly and indirectly 
by them, to be transported in interstate commerce from their respec- 
tive places of business to, into, and through various States of the 
United States other than the States in which they respectively 
have their factories and places of business, to the purchasers in such 
other States to whom such gauze bandages, bandage rolls, cotton 
sponges, napkins, pads, adhesives, and similar products, are and have 
been sold. Respondent The Kendall Co. now sells, and for more than 
5 years last past has sold through two of its subsidiary corporations, 
Bauer & Black and Lewis Manufacturing Co., who in turn have sold 
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directly and through agents, and sales are and have been made by the 
said respondents, Johnson & Johnson and The Bay Co., directly 
and through agents. 

The amount of such gauze bandages, bandage rolls, cotton sponges, 
napkins, pads, adhesives, and similar products manufactured and 
sold directly and indirectly by the respondents constitutes and at all 
times since 1933 has constituted approximately 85 percent of all of 
the gauze bandages, bandage rolls, cotton sponges, napkins, pads, 
adhesives, and similar products manufactured in the United States 
and sold therein, the balance of such gauze bandages, bandage rolls, 
cotton sponges, napkins, pads, adhesives, and similar products manu- 
factured in the United States being manufactured by 12 other man- 
ufacturers, none of which manufactures as much of such gauze 
bandages, bandage rolls, cotton sponges, napkins, pads, adhesives, 
and similar products as does any of the respondents, Johnson & 
Johnson, The Kendall Co., and The Bay Co. The respondents were 
prior to September 1938, in competition as to price with one another 
in the sale of such gauze bandages, bandage rolls, cotton sponges, 
napkins, pads, adhesives, and similar products between and among 
the various States of the United States, the territories thereof, and 
in the District of Columbia, and but for the combination, agreement, 
understanding, and conspiracy hereinafter described, said respond- 
ents would have been at all times since September 1933, and would 
now be in such price competition with one another. 

Par. 3. In September 1933, said respondents for the purpose of 
eliminating price competition among themselves, entered into, have 
since carried out, and are still carrying out, an agreement, combina- 
tion, understanding, and conspiracy among themselves to fix and 
maintain, and by which they have fixed and maintained uniform 
prices to be, and which have been and are still being, exacted by 
them from their purchasers of such gauze bandages, bandage rolls, 
cotton sponges, napkins, pads, adhesives, and similar products in 
commerce between and among the various States of the United States 
and in the District of Columbia. Pursuant to and for the purpose 
of carrying out the aforesaid combination, agreement, understanding, 
and conspiracy, the said respondents have, among other things, done 
the following: 

(a) By agreement among themselves have fixed and maintained, 
and still fix and maintain, uniform prices for gauze bandages, band- 
age rolls, cotton sponges, napkins, pads, adhesives, and similar 
products, sold by them and by each of them ; 
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(>) Agreed to divide, and pursuant to such agreement have 
divided the United States into zones for which zones the respondents 
have by agreement fixed and maintained and still fix and maintain 
uniform prices exacted by them from their purchasers of gauze 
bandages, bandage rolls, cotton sponges, napkins, pads, adhesives, 
and similar products. 

Par. 4. The acts and practices of the respondents as herein alleged 
are all to the prejudice of the public; have a dangerous tendency to 
and have actually hindered and prevented price competition between 
and among respondents in the sale of gauze bandages, bandage rolls, 
cotton sponges, napkins, pads, adhesives, and similar products in 
commerce within the intent and meaning of the Federal Trade 
Commission Act; have placed in respondents the power to control 
and enhance prices; have created in the respondents a monopoly in 
the sale of gauze bandages, bandage rolls, cotton sponges, napkins, 
pads, adhesives, and similar products in interstate commerce; have 
unreasonably restrained interstate commerce in gauze bandages, 
bandage rolls, cotton sponges, napkins, pads, adhesives, and similar 
products and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 29, 1938, issued and served 
its complaint in this proceeding upon respondents, Johnson & John- 
son, The Kendall Co. and The Bay Co., charging them with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After issuance of said complaint and the filing 
of respondents’ answers, the Commission, by order entered herein, 
granted respondents motions for permission to withdraw said answers 
and to substitute therefor answers admitting all of the material alle- 
gations of fact set forth in said complaint and waiving all intervening 
procedure and further hearing as to said facts, which substitute an- 
swers were duly filed in the office of the Commission. Thereafter this 
proceeding regularly came on for final hearing before the Commission 
on the said complaint and substitute answers, and the Commission, hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 
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Paracrarn 1. Respondent Johnson & Johnson is a corporation or- 
ganized, existing and doing business under and by virtue of the laws 
of the State of New Jersey, with its principal office and place of business 
in New Brunswick in said State; respondent The Kendall Co. is a cor- 
poration organized, existing, and doing business under and by virtue of 
the laws of the State of Massachusetts, with its principal office and 
place of business in the city of Walpole in said State ; respondent The 
Bay Co. is a corporation organized, existing, and doing business under 
and by virtue of the laws of the State of Connecticut, with its prin- 
cipal office and place of business in the city of Bridgeport in said 
State. 

Par. 2. The said respondents are now and since their being or- 
ganized have been engaged in the manufacture at their respective 
places of business of medical supplies such as gauze, bandages, 
bandage rolls, cotton sponges, napkins, pads, adhesives, and similar 
products, and in the sale thereof between and among the various 
States of the United States, the territories thereof, and in the District 
of Columbia. In the course and conduct of their businesses, all of 
the said respondents for more than 5 years last past have caused and 
still cause such gauze, bandages, bandage rolls, cotton sponges, nap- 
kins, pads, adhesives, and similar products, when sold directly and 
indirectly by them, to be transported in interstate commerce from 
their respective places of business to, into, and through various States 
of the United States other than the States in which they respectively 
have their factories and places of business, to the purchasers in such 
other States to whom such gauze, bandages, bandage rolls, cotton 
sponges, napkins, pads, adhesives, and similar products, are and have 
been sold. Respondent The Kendall Co. now sells, and for more than 5 
years last past has sold through two of its subsidiary corporations, 
Bauer & Black and Lewis Manufacturing Co., who in turn have sold 
directly and through agents, and sales are and have been made by the 
said respondents, Johnson & Johnson and The Bay Co., directly and 
through agents. 

The amount of such gauze, bandages, bandage rolls, cotton sponges, 
napkins, pads, adhesives, and similar products manufactured and 
soid directly and indirectly by the respondents constitutes and at 
all times since 1933 has constituted approximately 85 percent of all 
of the gauze, bandages, bandage rolls, cotton sponges, napkins, pads, 
adhesives, and similar products manufactured in the United States 
and sold therein, the balance of such gauze, bandages, bandage rolls, 
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cotton sponges, napkins, pads, adhesives, and similar products manu- 
factured in the United States being manufactured by 12 other 
manufacturers, none of which manufactures as much of such gauze, 
bandages, bandage rolls, cotton sponges, napkins, pads, adhesives, and 
similar products as does any of the respondents, Johnson & Johnson, 
The Kendall Co., and The Bay Co. The respondents were, prior to 
September 1933, in competition as to price with one another in the 
- sale of such gauze, bandages, bandage rolls, cotton sponges, napkins, 
pads, adhesives, and similar products between and among the various 
States of the United States, the territories thereof, and in the District 
of Columbia, and but for the combination, agreement, understanding, 
and conspiracy hereinafter described, said respondents would have 
been at all times since September 1933, and would now be, in such 
price competition with one another. 

Par. 3. In September 1933, said respondents for the purpose of 
eliminating price competition among themselves, entered into, have 
since carried out, and are still carrying out, an agreement, combina- 
tion, understanding, and conspiracy among themselves to fix and 
maintain, and by which they have fixed and maintained uniform 
prices to be, and which have been and are still being exacted by them 
from their purchasers of such gauze, bandages, bandage rolls, cotton 
sponges, napkins, pads, adhesives, and similar products in commerce 
between and among the various States of the United States and in 
the District of Columbia. Pursuant to and for the purpose of carry- 
ing out the aforesaid combination, agreement, understanding and 
conspiracy, the said respondents have, among other things, done the 
following: 

(a) By agreement among themselves: (1) Have fixed and main- 
tained, and still fix and maintain, uniform prices for gauze, bandages, 
bandage rolls, cotton sponges, napkins, pads, adhesives, and similar 
products sold by them and each of them; (2) have communicated 
to one another proposed changes in the prices of the aforesaid prod- 
ucts prior to the release to the trade of notice of such proposed 
changes in prices; (3) have maintained published list prices for the 
aforesaid products. 

(6) Agreed to divide, and pursuant to such agreement have di- 
vided, the United States into zones for which zones the respondents 
have by agreement fixed and maintained and still fix and maintain 
uniform prices exacted by them from their purchasers of gauze, 
bandages, bandage rolls, cotton sponges, napkins, pads, adhesives, 
and similar products. 
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CONCLUSION 


The acts and practices of the respondents as herein found are all 
to the prejudice of the public, have a dangerous tendency to and 
have actually hindered and prevented price competition between and 
among respondents in the sale of gauze, bandages, bandage rolls, 
cotton sponges, napkins, pads, adhesives, and similar products in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act; have placed in respondents the power to control and 
enhance prices; have created in the respondents a monopoly in the 
sale of gauze, bandages, bandage rolls, cotton sponges, napkins, pads, 
adhesives, and similar products in such commerce ; have unreasonably 
restrained such commerce in gauze, bandages, bandage rolls, cotton 
sponges, napkins, pads, adhesives, and similar products and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answers of 
respondents, in which answers respondents admit all the material 
allegations of fact set forth in said complaint, and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Johnson & Johnson, The Ken- 
dall Co., and The Bay Co., their respective officers, agents, servants, 
and employees, in connection with the sale and the offering for sale 
of gauze, bandages, bandage rolls, cotton sponges, napkins, pads, ad- 
hesives, and similar products in commerce between and among the 
various States of the United States and in the District of Columbia 
forthwith cease and desist from: . 

1. Entering into and carrying out any conspiracy, combination 
or undertaking to fix and maintain uniform prices in the sale of 
gauze, bandages, bandage rolls, cotton sponges, napkins, pads, adhe- 
sives, and similar products to any and all classes and kinds of Bie 

2. Agreeing to communicate or communicating to any another 
changes and proposed changes in prices prior to the release to the 
trade in the regular course of business of notice of such price changes. 


3. Agreeing to maintain and maintaining pursuant to any such 
agreement, published list prices. 
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4, Agreeing to divide, and dividing pursuant to such agreement, 
the United States into zones and with respect to such zones, fixing 
and maintaining uniform prices for gauze, bandages, bandage rolls, 
cotton sponges, napkins, pads, adhesives, and similar products. 

It is hereby further ordered, That the respondents, and each of 
them, shall, within 60 days from the day of the date of the service 
upon them of this order, file with this Commission reports in writing 
setting forth in detail the manner and form in which they shall have 
complied with this order. 


192 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 30 F. T. C. 


In tHE MATTER OF 


THE ASSOCIATION OF AMERICAN ARTS, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3409. Complaint, May 7, 1938—Decision, Dec. 22, 1939 


Where a corporation and two individuals who, together with a third, were the 


incorporators thereof and directed and controlled its activities, policies, and 
affairs, engaged in offer and sale of tinted or colored enlargements of 
family and other photographs and of frames therefor; and two other per- 
sons engaged as agents and sales representatives for said two individuals 
and corporation in the offer and sale of their aforesaid products and in 
serving, in the case of one of said persons, as assistant manager for said 
individuals and said corporation ; 


In carrying on their said business through visiting, directly and through agents 


(a) 


and representatives employed by them, homes of prospective customers 
in cities, towns, and rural communities of the various States, and through 
sales talks containing approved methods of approach and convincing argu- 
ments for use in contacting such prospective purchasers, prepared and 
furnished by them for distribution among and use by their salesmen, along 
with sample cases containing attractive specimens of genuine pastel paint- 
ings, oil color and water color paintings, identification card or credentials, 
contract forms and blanks, receipts and similar documents, and certificates 
or coupons for use in connection with so-called “draw,” as below set forth, 
and under general procedure by which (1) one of their agents or repre- 
sentatives obtained photograph to serve as model for alleged Venetian 
convex portrait paintings, pastel and other types of so-called “paintings,” 
(2) second and different salesman, in due course, submitted outline or proof 
of enlarged photograph and then endeavored to collect full price agreed 
upon for uncompleted alleged “pastel” or “painting,” and to induce cus- 
tomer to agree to buy frame therefor, and (3) third and final representative 
delivered alleged “pastel” or “painting” and collected any sum remaining 
due and for frame, if customer had agreed to buy one, and under which 
purchasers were given to understand that they were contracting or dealing 
with duly constituted agents or representatives of said corporation, indi- 
viduals, and persons, or of one of their trade name companies; and, as 
aforesaid engaged, in direct and substantial competition with others like- 
wise engaged in sale of tinted or colored photographs, enlargements, and 
frames therefor, in commerce among the various States, and with others 
engaged in similar sale of genuine original pastels and paintings, including 
oil and water colors— 

Represented, directly and through their said agents and sales representa- 
tives, that the finished pictures would be hand painted oil portraits on 
canvas and that paintings were done on Japanese silk, and made use of 
such terms as “pastel,’ “painting,” “oil portraits,” and “pastel portrait 
painting” to designate and refer to said photographs or enlargements thereof, 
or pictures produced on photographie base or impression, facts being so- 
called “pastels” or “paintings” were not such in any sense of word but, 
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on contrary, were merely cheap, quickly made, photographie enlargements 
tinted or colored, and costing about $1.25 each; and 

(b) Represented that cost of production of one of so-called Venetian convex 
portrait paintings, unframed, was $3.98, while similar cost of the smaller 
pastel portrait painting, so-called, was $7.90, and that of larger one was 
$15.80, and that said prices for unframed paintings were special prices, and 
that “special” offers were being made to selected customers, to expire on 
given date, and due to advertising campaign which they were conducting ; 

(c) Represented, that particular types of children were being selected for re- 
production work in their art school, and that the work was being done by 
unemployed artists, and, through the trade names made use of by them and 
otherwise, that they or their businesses were artists or art associations, and 
that art work would be performed without charge, and that portrait paint- 
ings made by them were often purchased by advertising concerns, and that 
pictures of the children would be used as models in the studio conducted 
by them, and that they were conducting exhibitions from which cereal 
manufacturers would select subjects for use in their advertising, and that 
any compensation received as result of purchases by advertising concerns 
as aforesaid would be turned over to the children’s parents; and 

(d) Represented, in aforesaid general connection, through one of such indi- 
viduals, that he was an artist and had been commissioned to make such pastels 
or paintings and that it was necessary and advisable to have his signature 
as such artist on each picture, and that child’s picture, if customer would 
agree, would be placed on exhibition at the Boston Studio of the supposed 
American Art Association, under which, and similar, trade names they 
carried on their business; 

Facts being prices named as above set forth did not represent cost nor special 
prices but, on the contrary, their regular prices, which were highly ex- 
horbitant and fictitious in character, methods made use of by them were 
those employed customarily by them and their agents and sales representa- 
tives, in the conduct of their businesses, and said individual was not an 
artist commissioned, ete., as above set forth, and other statements above 
set out with respect to supposed nature of their said businesses as organiza- 
tions of artists, and with respect to exhibition or purchase of children’s 
portraits, ete., were false; 

(e) Represented, in connection with their said selling methods, that a draw- 
ing contest would be held to decide who should be one of a few lucky 
persons in a particular city or town to have placed in their homes by them 
free paintings, and made use, in such connection, of plan under which 
customer, allowed two draws or trials to win trade check or coupon, or blank, 
invariably drew former, to be advised, upon the conclusion of negotiation 
with the agent for a fine “pastel” or “painting” free at the close thereof, 
that a so-called nominal charge, assertedly representing merely “actual 
cost” of materials to be used, needed to be paid ; 

Facts being such alleged “draw” or “drawing” was mere sham device employed 
by them to induce prospective customer to believe that if he drew a 
lucky “coupon” or certificate he would thereby have distinct advantage 
of obtaining pastel or painting “free” or at price below that ordinarily 
charged customers, and other customers, unknown to each other, were 
similarly approached and likewise beguiled into erroneous belief that 
they were exceptional one favored by fortune and chance; 


194 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 30 Fy LC. 


(f) Concealed from persons thus solicited and contacted fact that it 
would be impossible, due to specially designed, odd style of frame, to 
secure for alleged pastel or painting frame from any source other than 
themselves, and assured those inquiring in advance, that there would be 
no difficulty in such matter, and advised customers upon delivery of 
the completed picture, to their surprise, that it would be futile for them 
to have so-called pasteis or paintings framed elsewhere, and gave them 
to understand that the pictures would soil or otherwise deteriorate unless 
suitably framed, including glass, and thus and thereby sold to customers, 
along with the alleged pictures, pastels, or paintings, frames at grossly 
exorbitant prices ; and 

(g) Refused to return valued family photograph in case of controversy as to 
alleged misrepresentation as to character or quality of work or other- 
wise, and insisted upon holding purchaser to letter and terms of con- 
tract and enforcing compliance therewith. 

With result that many customers, dissatisfied in aforesaid respects and who 
asserted misrepresentations, were forced to go through with contract in 
order to obtain return of treasured family photograph and public was 
misled and deceived, (1) through use of term “Art Association,” as to 
character of business actually being conducted, and caused to confuse 
business in question with various organizations which might properly be 
designated under similar name as such associations, and, (2) through 
such false and misleading representations made directly or with knowl- 
edge, acquiescence and active cooperation of said individuals and per- 
sons with intent and result of selling said colored enlargements and 
frames therefore, was deceived concerning quality and value of their 
products and in other particulars as above described; and 

With further result public was thereby induced to purchase said products 
in erroneous belief that they were high-grade, quality pastels or paint- 
ings and picture frames of exceptional merit and value, and trade was 
unfairly diverted to them from their competitors hereinabove set forth, 
including those who do not employ such practices in selling their tinted 
or colored enlargements and frames, but truthfully represent their prod- 
ucts and honestly sell the same, and including those engaged in business of 
painting genuine pastels and paintings and who truthfully represent their 
products as such: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors and consti- 
tuted unfair methods of competition. 


Mr. Marshall Morgan for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that The Association 
of American Arts, Inc., a corporation; Edward Ziman and Harry 
Burney (otherwise known as H. E. Burney, H. E. Bernstein, and 
Harry E. Bernstein), individually, and trading as partners under 
the trade names American Art Association, Paramount Art Studios, 
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and Royal Art Association; Jack A. Burney (otherwise known as 
Jack A. Bernie, Jacob Bernstein, and Jack A. Burnstein), individ- 
ually, and trading as Burney Fairchild Studio and The Fine Art 
Portrait Co., and as agent for Edward Ziman, Harry Burney, and 
The Association of American Arts, Inc.; Peter F. Friedman (also 
known as Peter F. Fairchild), individually, and also trading as The 
Burney Fairchild Studio and as agent for Edward Ziman, Harry 
Burney, and The Association of American Arts, Inc.; Alfred Davis, 
Paul Seidler, Eli Lictofsky, and Hulbert Beauregard, individually, 
and as agents for Edward Ziman, Harry Burney, and The Associa- 
tion of American Arts, Inc., hereinafter referred to as respondent, 
have violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacraPH 1. Respondent, The Association of American Arts, 
Inc., with its principal office and place of business located at 486 
Boyleston Street, Boston, Mass., was incorporated under the laws 
of the State of Massachusetts on July 6, 1937, with the following 
incorporators: Harry E. Bernstein, Edward Ziman, and Jack A. 
Bernie, who direct the activities and control the policy and affairs of 
such respondent company. These three persons, together with Paul 
Seidler and Eli Lictofsky, became and have served as directors of 
said corporation. 

Respondents, Edward Ziman and Harry Burney are individuals 
residing at Boston in the State of Massachusetts and doing business 
at 486 Boylston Street, Boston, Mass., where they also are and have 
been trading as partners under the trade names American Art Asso- 
ciation, Paramount Art Studios, and Royal Art Association. 

The American Art Association and the Paramount Art Co., located 
at 486 Boylston Street, Boston, Mass., were registered at the office of 
the City Clerk at Boston, Mass., by respondents, Edward Ziman and 
Harry E. Bernstein, and on April 13, 1936, these respondents regis- 
tered at the office of the City Clerk at Boston the Royal Art Co., 
located likewise at 486 Boylston Street, Boston, Mass. Respondents, 
Kdward Ziman and Harry Burney, trading as individuals and like- 
wise as partners, are the owners and the operators of the business con- 
ducted by them at the above stated Boston address through the 
medium of the aforementioned corporation and trade name com- 
panies and the agents and sales representatives employed by them, 
and they direct and have directed the activities and control and have 
controlled the business policies and practices of said companies. 
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The American Art Association, stated to be doing business at 710 
Eddy Street, Providence, R. I., was previously registered at the 
office of the City Clerk of Providence, R. I., on September 17, 1935, 
by Edward Ziman and Harry Burney, both stated to be of 1626 
Jommonwealth Avenue, Brighton, Mass. The Paramount Art Co. 
was registered at the same time at the office of the City Clerk at 
Providence, R. I., with the same personnel and same Providence 
address. 

Respondents, Paul Seidler, Peter F. Friedman, also known as 
Peter F. Fairchild, Hulbert Beauregard, Eli Lictofsky, and Alfred 
Davis, individually, and through the medium of trade name com- 
panies, all located and doing business at 486 Boylston Street, Boston, 
Mass., are and have been agents and sales representatives for the 
said Edward Ziman, Harry Burney, and The Association of Ameri- 
can Arts, Inc., Alfred Davis being also assistant manager for said 
respondents in connection with the businesses conducted by them at 
said address, 486 Boylston Street, Boston. 

Respondents hereinabove named are now, and for some time last 
past have been, engaged in the business of offering for sale and selling 
tinted or colored enlargements of family and other photographs, and 
of frames therefor. Respondents sell their products directly and 
through the medium of salesmen or representatives appointed by 
them as agents in their behalf to customers located in States other 
than the State of Massachusetts. In consummating such sales and 
in distributing such products, respondents cause the pictures and 
frames so sold by them to be transported and delivered from their 
places of business in Boston in the State of Massachusetts through 
and into various other States of the United States to the respective 
purchasers thereof at their respective points of location. In the 
course and conduct of their said business, respondents have been 
and now are engaged in direct and substantial competition with var- 
lous corporations, partnerships, and individuals likewise engaged in 
the sale of tinted or colored photographic enlargements and frames 
therefor in commerce between and among the various States of the 
United States, and likewise with corporations, partnerships, and indi- 
viduals engaged in the sale of genuine original pastels and paintings, 
including oil paintings and water color paintings in commerce among 
the various States of the United States as will be more fully herein- 
after shown. 

Par. 2. A crayon is a pencil-shaped piece of colored clay, chalk, 


or charcoal used for drawing upon paper. A crayon drawing is the 
act or art of drawing with crayons. 
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A drawing is a representation produced by the art of drawing; a 
work of art produced by pen, pencil, or crayon. 

The pastel, in art, is a colored crayon made of pigments ground 
with chalk and compounded with water into a sort of paste. A draw- 
ing made with a colored chalk or crayon is called a pastel, as is also 
the art of drawing with colored crayons. 

Paint is defined as a substance used in painting composed of a dry 
coloring material intimately mixed with a liquid vehicle. A painting 
is a likeness, image, or scene depicted with paints without the aid of 
photography. 

A water color is a painting with pigments for which water, and not 
oil, is used as a solvent. 

A portrait, in its ordinarily accepted meaning, is a picture of a 
person drawn from life, especially a picture or representation of a 
face; a likeness, particularly in oil. 

An oil painting is a painting done by hand with brushes in plastic 
oil colors on canvas, or other material, without the aid of photog- 
raphy. 

Par. 3. In the course and conduct of their said business respondents 
directly and through agents and representatives employed by them 
visit the homes of prospective customers In cities, towns, and rural 
communities of the various States of the United States. Sales talks 
containing approved methods of approach and convincing arguments 
to be used in contacting prospective purchasers of pictures and of 
frames therefor, and contract forms and blanks, receipts, and similar 
documents, are prepared and furnished by respondents for distribu- 
tion and use among their salesmen; also certificates or coupons to be 
used in connection with the “draw,” as hereinafter related. 

Par. 4. Respondents make their pictures in the following manner: 
A negative is made of a family or other type of photograph fur- 
nished by the purchaser or consumer to one of respondents’ agents 
or sales representatives. This photograph is and has been obtained 
by the salesman or sales representative to serve as a model for al- 
leged Venetian convex portrait paintings, pastel, and other types of 
so-called “paintings.” The negative made from the photograph fur- 
nished is then used to make a photographic enlargement of the orig- 
inal photograph. A second and different salesman thereafter sub- 
mits an outline or proof of the enlarged photograph in due course, 
and endeavors at that time to collect the full price theretofore agreed 
upon for the incompleted alleged “pastel” or “painting,” and also 
to induce the customer to agree to buy a frame therefor. A third 
and final representative delivers the finished alleged “pastel” or 
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“painting,” collects any sum remaining due thereon, and also collects 
for the frame if the customer has agreed to buy one. 

Purchasers of pictures are given to understand that they are con- 
tracting or dealing with duly constituted agents or representatives 
of respondents or of one of respondents’ trade name companies, and 
each agent or salesman is furnished by respondents with an identi- 
fication card or card of credentials to be presented or exhibited by 
him when interviewing prospective purchasers. Sample cases con- 
taining attractive specimens of genuine pastel paintings, oil color 
and water color paintings, are also furnished agents or solicitors by 
said respondents for use in soliciting orders in their behalf. 

Par. 5. In the course and conduct of their said business, respond- 
ents directly and through their agents and sales representatives em- 
ployed by them as aforesaid, make and cause to be made various false, 
misleading and deceptive representations. Typical of such represen- 
tations, among others, are the following: 

That $3.98, unframed, is the cost of production of one Venetian con- 
vex portrait painting; that $7.90, unframed, is the cost of produc- 
tion of one pastel portrait painting 1014 by 141% inches in size; 
that $15.80, unframed, is the cost of production of one pastel por- 
trait painting 1414 by 2014 inches in size; that pastels and paintings 
would be made at cost and only for a select few in each community; 
that Mr. Burney is an artist, has been commissioned to make the 
pastels or paintings, and it is necessary and advisable to have his 
signature, as such artist, on each picture; that if the customer would 
agree to have her children’s portraits painted, the same would be 
placed on exhibition at the Boston Studio of the American Art Associa- 
tion; that a very special offer was being made to selected customers 
which would expire on a given date; that “special” offers made were 
due to an advertising campaign being conducted by the respondents; 
that finished pictures would be hand-painted oil portraits on canvas; 
that paintings are done on Japanese silk; that work is done by un- 
employed artists; that the American Art Association, not being in a 
position to employ live models, was therefore selecting particular 
types of children for reproduction in their art school; that art work 
would be performed without charge; that the companies have art 
classes where paintings are produced; that portrait paintings by the 
companies are often purchased by advertising concerns and that any 
compensation received as a result of such purchases would be turned 
over to the parents of the children whose portraits were thus pur- 
chased ; that the child’s picture submitted would be used as a model 
in the studio conducted by the respondents in Boston; that the com- 
panies were conducting exhibitions from which cereal manufacturers 
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would select subjects to be used in their advertising; that the prices 
of $3.98, $7.90, and $15.80 for unframed paintings are special prices. 

Par. 6. In further connection with their selling methods, respond- 
ents represent that a drawing contest will be held for the purpose 
of deciding who shall be one of a few lucky persons in a particular 
city or town to have respondents place free paintings in their homes. 
The agent in connection with said drawing produces a number of 
shps of paper. It is represented that most of said slips are blank 
but that a few are trade checks or coupons; that a customer is al- 
lowed two draws or trials; that if he draws a blank he does not 
win, but if fortunate enough to draw a winning check or coupon, 
be will be entitled to receive a genuine oil painting or pastel free. 
The prospective customer draws, and finally, and invariably, draws 
a lucky coupon, allegedly giving him an oil painting free. The cus- 
tomer is thereupon congratulated by the agent upon his good luck. 
Believing the representations of the agent to the effect that he has 
been lucky and has obtained a distinct financial advantage the cus- 
tomer is thereby induced to continue negotiations with said agent and 
to make a contract with the said agent for a fine “pastel” or “painting” 
free. The customer is casually and incidentally informed when the 
agent is departing that there is just a nominal charge to be paid in 
connection with the transaction, representing the “actual cost” of the 
materials to be used in making the “painting” or “pastel.” 

Said alleged “draw” or “drawing” was, and is, a mere sham device 
employed by respondents for the sole purpose of inducing the pro- 
spective purchaser to believe that if he draws a lucky “coupon” or 
certificate, he will thereby have the distinct advantage of obtaining 
a pastel or painting “free” or at a price below that ordinarily charged 
customers, when in truth and in fact other customers unknown to 
each other are approached in the same manner through the use of 
said drawing scheme and device, and likewise have been beguiled into 
believing that they are exceptional ones favored by fortune and 
chance, when such is not the fact. 

Par. 7. After obtaining through the representations of the first 
visiting agent a contract from the customer for the purchase of a 
pastel or painting, a second and different agent or representative 
calls upon the customer with an unfinished proof or enlargement of 
the alleged pastel or painting and on this visit collects or attempts 
to collect the entire sum due for the unfinished alleged pastel or 
painting; and at the same time undertakes to sell the customer a 
frame therefor. The matter of the frame is here mentioned for the 
first time, and the customer learns, to his surprise and dismay, from 
the salesman that it will be impossible to obtain a frame for the 
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alleged pastel or painting from any source other that the said re- 
spondents. Said customers are given to understand then that the 
pictures, pastels, or paintings of respondents are of such a distinct 
or unusual shape as to make it impossible to obtain frames for them 
in department, furniture, or other stores; and further, that it would 
be futile for the customer to attempt to have the pastels or paintings 
framed by any other organization than those of the respondents, the 
work being so technical that only their experts could give satisfaction. 
Said customers in this connection are given to understand that their 
pictures will soil, smear, or deteriorate unless covered by a suitable 
frame, including glass, and customers being influenced by said repre- 
sentations thereupon undertake to preserve the pictures they have 
bought by purchasing frames therefor. The alleged pictures, pastels, 
or paintings, and frames are sold to customers by respondents at 
grossly exorbitant prices. In case of unexpected preliminary inquiry 
from the customer as to whether or not it may be possible to obtain 
readily a frame for said alleged “pastel” or “painting,” respondents’ 
sales agents and representatives falsely, and with a view to effecting the 
contemplated sale, assure the customer that he will experience no difh- 
culty in obtaining a frame; following which positive assurance, the 
second salesman who appears at the home for the purpose of collect- 
ing any sum due on the painting and selling a frame therefor will 
break the real news to the customer to the effect that it is only pos- 
sible to obtain a frame from respondents. 

Par, 8. Respondent, Harry Burney, among others, makes and has 
made it a practice to call upon various customers for the purpose of 
exhibiting to them the proof or sketch of the pastel or painting they 
have ordered, to collect in advance of the completion thereof any 
sum remaining due on said pastel or painting, and to endeavor to 
sell the customer a frame for the pastel or painting so purchased by 
him. On the occasion of these visits respondent Burney represents 
to the customer that he, Burney, is an artist and that in such capacity 
he has duly signed his name on said pastel or painting for the cus- 
tomer who has “commissioned” him to paint the same. 

In further connection with the conduct of their said business re- 
spondents represent that they are, and conduct, an art association 
or art institute, where works of art may and will be exhibited, in 
this manner making a distinct impression upon the customer with 
respect to their standing and reputation in the world of art. 

Par. 9. In truth and in fact, the various statements and represen- 
tations made by respondents and by their sales agents and represen- 
tatives in selling and offering for sale their pictures in cities, towns, 
and communities of the respective States of the United States, were 
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and are false, deceptive, and misleading in the following, among 
other, particulars: 

The so-called “pastels” or “paintings” as sold by respondents are 
not pastels or paintings in any sense of the word, but, on the con- 
trary, are merely cheap, quickly made photoour phir ERE 
tinted or colored, costing about $1.25 each. Said alleged “pastels” 
and “paintings” are in no instance sold at cost, and the respective 
prices of $3.98, $7.90, and $15.80 at which respondents sell unframed 
“pastels” and “paintings” and the prices for which frames therefor 
are sold, are not special prices offered by respondents to a select few 
in any community or otherwise, but, on the contrary, are respondents’ 
regular prices, highly exorbitant and fictitious in character repre- 
senting substantial profit to respondents, and the methods by which 
said products are sold are the customary methods ordinarily em- 
ployed by respondents and their agents and sales representatives 
in the conduct of their businesses. Respondent, Burney, is not an 
artist and has not been commissioned in any instance to make a 
pastel or painting for any customer as alleged, and his signature 
on the proof or finished product of any alleged pastel or painting 
is not that of a commissioned artist in the sense that such term is 
used and understood. Children’s portraits will not be and have not 
been placed on exhibition at the Boston studio of the American Art 
Association, particular types of children are not being selected by 
respondents for the purpose of reproducing paintings of them in 
respondents’ art school for the alleged reason that respondents are 
not in a position to employ live models, or for any other reason, and 
children’s pictures are not and have not been used as models in any 
studio conducted by the respondents in Boston or elsewhere. AI- 
leged portrait paintings by respondents are not purchased by adver- 
tising concerns and no compensation is received as a result of such 
alleged purchases to be turned over to the parents of children whose 
portraits are stated to have thus been purchased. Finished pictures 
are not hand-painted oil potraits on convas and paintings are not 
made on Japanese silk, nor by unemployed artists. Respondents do 
not have art classes where paintings are produced and art work is 
not performed without charge. No special offer expiring on a given 
date has been or is being made to selected customers, and no special 
offers are being made as a result of any advertising campaign being 
conducted by respondents. Neither the respondents nor the trade 
name companies operated by them conduct exhibitions from which 
cereal manufacturers select subjects to be used in their advertising. 

The Association of American Arts, Inc., the American Art Asso- 
ciation, the Royal Art Association, and the Paramount Art Studios 
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are not and never have been art associations or art studios in the 
sense that such terms are known and accepted in the field or world 
of art. On the contrary, the business conducted now or heretofore 
by respondents, through the medium of the above styled corporate 
and trade names, is and has been no more, in fact, than a business 
enterprise to sell to the public for profit cheap colored or tinted pho- 
tographic enlargements and frames therefor. The use by respondents 
of the term “art association” has misled and deceived the public as 
to the character of the business actually conducted by respondents, 
and has caused the public to confuse respondents’ business with vari- 
ous organizations, some similar in name or designation, which are 
conducting, and which properly may be designated as, art associa- 
tions. 

Further, representations made by respondents and their agents and 
sales representatives in connection with the so-called draw are highly 
deceptive in various aspects, and customers, believing that they have 
been actually lucky and have obtained an advantage through the 
draw, are thereby induced to enter into contracts with respondents 
for the purchase of pictures and frames therefor. 

Respondents in further connection with the sale of said frames 
have deceived customers by withholding from them at the time a 
pastel or painting is ordered the fact that it will be impossible for 
the customer thereafter to obtain a frame to fit said pastel or painting 
except from the respondents and at the prices exacted by respondents 
therefor. 

Par. 10. The pictures or photographs which are secured from pros- 
pective purchasers by the agents and representatives of respondents 
for the purpose of having “pastels” or “paintings” made from them 
are, in most instances, pictures of members of the family, or dear 
relatives, and many such pictures cannot possibly be duplicated. 
Such photographs furnished to respondents by their customers pos- 
sess, and have possessed, great sentimental value. In case of contro- 
versy as to alleged misrepresentation as to the character or quality of 
the work done, or for other reasons justified in the mind of the pur- 
chaser, the respondents insist. upon holding the purchaser to the letter 
and terms of the contract, and, as a means of enforcing compliance 
with the contract in every instance, respondents refuse to return the 
valued family photograph until the money claimed to be due has 
been paid to respondents. Under such type of duress, many custom- 
ers who are dissatisfied with the character or quality of the picture 
made for them, and who assert, and have asserted, misrepresentation 
in connection therewith, have been forced to go through with the 
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contract in order to obtain the return of a treasured family photo- 
graph. 

Par. 11. There are among the competitors of respondents, as de- 
scribed in paragarph 1 hereof, corporations, partnerships, firms, and 
persons who are engaged in the sale of tinted or colored enlargements 
of photographs and of frames therefor, who do not employ the prac- 
tices as set forth in paragraphs 3 to 8 of this complaint, but who 
truthfully represent their products and honestly vend the same; and 
there are also, among the competitors of respondents, corporations, 
partnerships, firms, and persons engaged in the business of painting 
genuine pastels and paintings who truthfully represent their products 
as such. 

Par. 12. By the use of the within described false and misleading 
representations, respondents have deceived and are deceiving the 
public concerning the quality and value of the products sold by them 
as aforesaid and in the various other particulars as hereinbefore de- 
scribed and related, and have thereby induced, and are inducing, the 
public to purchase said products under the erroneous belief that the 
same are and were high-grade quality “pastels” or “paintings,” and 
picture frames therefor, of exceptional merit and value. The use by 
respondents of the said practices as set forth in paragraphs 3 to 8 
of this complaint tends to and does unfairly divert trade from com- 
petitors and thereby substantial injury has been done, and is being 
done, by respondents to competition in interstate commerce among and 
between the various States of the United States. 

Par, 13. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondents 
are to the prejudice of the public and of respondents’ competitors, and 
constitute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 7, 1938, issued, and on May 9, 
1938, served, its complaint in this proceeding upon respondents, The 
Association of American Arts, Inc., a corporation; Edward Ziman 
and Harry Burney (otherwise known as H. E. Burney, H. EK. Bern- 
stein, and Harry E. Bernstein), individually, and trading as part- 
ners under the trade names American Art Association, Paramount 
Art Studios, and Royal Art Association; Jack A. Burney (otherwise 
known as Jack A. Bernie, Jacob Bernstein, and Jack A. Burnstein), 
individually, and trading as Burney Fairchild Studio and The Fine 
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Art Portrait Company, and as agent for Edward Ziman, Harry Bur- 
ney, and The Association of American Arts, Inc.; Peter F. Friedman 
(also known as Peter F. Fairchild), individually, and also trading 
as The Burney Fairchild Studio, and as agent for Edward Ziman, 
Harry Burney, and The Association of American Arts, Inc. ; Alfred 
Davis, Paul Seidler, Eli Lictofsky, and Hulbert Beauregard, indi- 
vidually, and as agents for Edward Ziman, Harry Burney, and ‘The 
Association of American Arts, Inc., charging them with the use of 
unfair methods of competition in violation of the provisions of said 
act. After the issuance of said complaint, respondent, The Associa- 
tion of American Arts, Inc., filed a voluntary petition in bankruptcy 
on May 26, 1938, was adjudicated a bankrupt on May 31, 1938, and 
thereafter, as of January 1, 1939, pursuant to the provisions of chap- 
ter 179 of the acts of 1939 of the State of Massachusetts, was dissolved 
as nonexistent. After the issuance of said complaint and the filing 
of respondents’ answer thereto, the Commission by order entered 
herein, granted motions filed by respondents, H. E. Bernie (or Bern- 
stein), J. A. Bernie (or Jack A. Bernie or Bernstein), Eli Lictofsky 
(or A. Davis), and by Edward Ziman for permission to withdraw 
their said answer and to substitute therefor answers admitting all the 
material allegations of fact set forth in said complaint and waiving 
all intervening procedure and further hearings as to said facts, which 
substitute answers were duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint and substitute answers, 
and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, The Association of American Arts, 
Ine., with its principal office and place of business prior to and at 
the time of the filing of the complaint herein, located at 486 Boylston 
Street, Boston, Mass., was incorporated under the laws of the State 
of Massachusetts on July 6, 1937, with the following incorporators: 
Harry E. Bernstein, Edward Ziman, and Jack A. Bernie, who di- 
rected the activities and controlled the policies and affairs of such 
respondent company. These three persons, together with Paul Seid- 


ler and Eli Lictofsky, became and served as directors of said 
corporation. 
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Respondents, Edward Ziman and Harry Bernie, the latter also 
known as H. E. Bernie or Bernstein, each hereinafter referred to as 
respondent, are individuals who, prior to, and at the time of the 
issuance of complaint herein, resided at Boston in the State of Massa- 
chusetts and were engaged in business at 486 Boylston Street, Boston, 
Mass., where they had been trading as partners under the trade names 
American Art Association, Paramount Art Studios, and Royal Art 
Association. 

The American Art Association and the Paramount Art Studios, 
which prior to, and at the time of the issuance of complaint herein, 
were also located at 486 Boylston Street, Boston, Mass., were regis- 
tered at the office of the City Clerk at Boston, Mass., by respondents 
Edward Ziman and Harry E. Bernstein, and on April 138, 19386, 
these respondents registered at the office of the City Clerk at Boston 
the Royal Art Co., located likewise at 486 Boylston Street, Boston, 
Mass. Respondents, Edward Ziman and Harry Burney, trading as 
individuals and likewise as partners, were the owners and the opera- 
tors of the business conducted by them at the above stated address and 
through the medium of the aforementioned corporation and trade name 
companies and the agents and sales representatives employed by them, 
directed the activities and controlled the business policies and prac- 
tices of said companies. 

Jack A. Burney, otherwise known as Jack or J. A. Bernie, Jacob 
Bernstein, and Jack A. Bernstein; and Eli Lictofsky, otherwise 
known as A. or Alfred Davis, each hereinafter referred to as respond- 
ent, prior to and at the time of the issuance of the complaint herein, 
traded individually, and through the medium of various trade name 
companies as agents and sales representatives for the said Edward 
Ziman, Harry Burney or Bernie and the Association of American Arts, 
Inc., respondent Eli Lictofsky or Alfred Davis, also serving as assist- 
ant manager for respondents Harry Ziman and Harry Burney or 
Bernie and the Association of American Arts, Inc.; at the afore- 
mentioned address 486 Boylston Street, Boston, Mass. 

Par. 2. The four above named individual respondents, at the time 
of the issuance of the complaint herein, and for some time prior 
thereto, were engaged in the business of offering for sale and selling 
tinted or colored enlargements of family and other photographs, and 
of frames therefor. Respondents sold their products directly and 
through the medium of salesmen or representatives appointed by them 
as agents in their behalf to customers located in States other than the 
State of Massachusetts. In consummating such sales and in distribut- 
ing such products, respondents caused the pictures and frames so 
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sold by them to be transported and delivered from their places of 
business in Boston, in the State of Massachusetts through and into 
various other States of the United States to the respective purchasers 
thereof at their respective points of location. In the course and con- 
duct of their said business, respondents had been and were engaged in 
direct and substantial competition with various corporations, partner- 
ships, and individuals likewise engaged in the sale of tinted or colored 
photographic enlargements and frames therefor in commerce between 
and among the various States of the United States, and likewise with 
corporations, partnerships, and individuals engaged in the sale of 
genuine original pastels and paintings, including oil paintings and 
water color paintings in commerce among the various States of the 
United States. 

Par. 3. In the course and conduct of their said business respond- 
ents directly and through agents and representatives employed by 
them visited the homes of prospective customers in cities, towns, and 
rural communities of the various States of the United States. Sales 
talks containing approved methods of approach and convincing argu- 
ments to be used in contacting prospective purchasers of pictures and 
of frames therefor, and contract forms and blanks, receipts, and simi- 
lar documents, were prepared and furnished by respondents for dis- 
tribution and use among their salesmen; also certificates or coupons 
to be used in connection with the “draw” as hereinafter related. 

Par. 4. Respondents made their pictures in the following manner: 
A negative was made of a family or other type of photograph fur- 
nished by the purchaser or consumer to one of respondents’ agents or 
sales representatives. This photograph was obtained by the sales- 
man or sales representative to serve as a model for alleged Venetian 
convex portrait paintings, pastel, and other types of so-called “paint- 
ings.” The negative made from the photograph furnished was then 
used to make a photographic enlargement of the original photograph. 
A second and different salesman thereafter submitted an outline or 
proof of the enlarged photograph in due course, and endeavored at 
that time to collect the full price theretofore agreed upon for the in- 
pine aoe mec teu oe also to induce the cus- 
sentative delivered de finished ; ees & a se reall 
it ed alleged “pastel” or painting,” collect- 
ing any sum remaining due thereon, and also collected for the frame 
if the customer had agreed to buy one. 
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fication card or card of credentials to be presented or exhibited by him 
when interviewing prospective purchasers. Sample cases containing 
attractive specimens of genuine pastel paintings, oil color and water 
color paintings, were also furnished agents or solicitors by said re- 
spondents for use in soliciting orders in their behalf. 

Par. 5. In the course and conduct of their said business, respondents 
directly and through their agents and sales representatives employed 
by them as aforesaid, made and caused to be made various false, mis- 
leading, and deceptive representations. Typical of such representa- 
tions, among others, were the following: 

That $3.98, unframed, was the cost of production of one Venetian 
convex portrait painting; that $7.90, unframed, was the cost of pro- 
duction of one pastel portrait painting 1014 by 141% inches in size; 
that $15.80, unframed, was the cost of production of one pastel portrait 
painting 1414 by 201% inches in size; that pastels and paintings would 
be made at cost and only for a selected few in each community; that 
Mr. Burney was an artist, had been commissioned to make pastels or 
paintings, and it was necessary and advisable to have his signature, as 
such artist, on each picture; that if the customer would agree to have 
her children’s portraits painted, the same would be placed on exhibition — 
at the Boston Studio of the American Art Association; that a very 
special offer was being made to selected customers which would expire 
on a given date; that “special” offers were made due to an advertising 
campaign being conducted by the respondents; that finished pictures 
would be hand painted oil portraits on canvas; that paintings were 
done on Japanese silk; that work was done by unemployed artists; 
that the American Art Association, not being in a position to employ 
live models, was therefore selecting particular types of children for 
reproduction work in their art school; that art work would be per- 
formed without charge; that the companies had art classes where 
paintings were produced; that portrait paintings by the companies 
were often purchased by advertising concerns and that any compensa- 
tion received as a result of such purchases would be turned over to 
the parents of the children whose portraits were thus purchased ; 
that the children’s pictures submitted would be used as models in the 
studio conducted by the respondents in their business; that the com- 
panies were conducting exhibitions from which cereal manufacturers 
would select subjects to be used in their advertising; that the prices 
of $3.98, $7.90, and $15.80 for unframed paintings were special prices. 

Par. 6. In further connection with their selling methods, respondents 
represented that a drawing contest would be held for the purpose of 
deciding who should be one of a few lucky persons in a particular city 
or town to have respondents place free paintings in their homes. The 
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agent in connection with said drawing produced a number of slips of 
paper. It was represented that most of said slips were blank, but that 
a few were trade checks or coupons; that a customer was allowed two 
draws or trials; that if he drew a blank he did not win, but if fortunate 
enough to draw a winning check or coupon he would be entitled to 
receive a genuine oil painting or pastel free. The prospective customer 
drew, and finally, and invariably, drew a lucky coupon, allegedly 
giving him an oil painting free. The customer was thereupon con- 
gratulated by the agent upon his good luck, believing the representa- 
tions of the agent to the effect that he had been lucky and had obtained 
a distinct financial advantage. The customer was thereby induced to 
continue negotiations with said agent and to make a contract with 
the said agent for a fine “pastel” or “painting” free. The customer 
was casually and incidentally informed when the agent was departing 
that there was just a nominal charge to be paid in connection with the 
transaction, representing the “actual cost” of the materials to be used 
in making the “painting” or “pastel.” Said alleged “draw” or “draw- 
ing” was a mere sham device employed by respondents for the sole 
purpose of inducing the prospective customer to believe that if he 
drew a lucky “coupon” or certificate, he would thereby have the dis- 
tinct advantage of obtaining a pastel or painting “free” or at a price 
below that ordinarily charged customers, when in truth and in fact 
other customers unknown to each other were approached in the same 
manner through the use of said drawing scheme and device, and like- 
wise were beguiled into believing that they were exceptional ones 
favored by fortune and chance when such was not the fact. 

Par. 7. After obtaining through the representations of the first 
visiting agent a contract from the customer for the purchase of 
a pastel or painting, a second and different agent or representative 
called upon the customer with an unfinished proof or enlargement 
of the alleged pastel or painting and on this visit collected or 
attempted to collect the entire sum due for the unfinished alleged 
pastel or painting; at the same time undertook to sell the customer 
a frame therefor. The matter of the frame was here mentioned 
for the first time, the customer learning to his surprise and dismay 
from the salesman that it would be impossible to obtain a frame 
for the alleged pastel or painting from any source other than the 
said respondents. Said customers were given to understand then 
that the pictures, pastel, or paintings of respondents were of such 
a distinct or unusual shape as to make it impossible to obtain frames 
for them in department, furniture, or other stores; and further, 
that it would be futile for the customer to attempt to have the 
pastels or paintings framed by any other organization than those 
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ef respondents, the work being so technical that only their experts 
could give satisfaction. Said customers in this connection were 
given to understand that their pictures would soil, smear, or de- 
teriorate unless covered by suitable frames, including glass, and 
customers being influenced by said representations thereupon under- 
took to preserve the pictures they had bought by purchasing frames 
therefor. The alleged pictures, pastels, or paintings and frames 
were sold to customers by respondents at grossly exorbitant prices. 
In case of unexpected preliminary inquiry from the customer as 
to whether or not it might be possible to obtain readily a frame 
for said alleged “pastel” or “painting,” respondents’ sales agents 
and representatives falsely, and with a view to effecting the con- 
templated sale, assured the customer that he would experience no 
difficulty in obtaining a frame; following which positive assurance 
the second salesman who appeared at the home for the purpose of 
collecting any sum due on the painting and selling a frame therefor 
would break the real news to the customer to the effect that it was 
only possible to obtain a frame from respondents. 

Par. 8. Respondent, Harry Burney, among others, made it a 
practice to call upon various customers for the purpose of exhibit- 
ing to them the proof or sketch of the pastel or painting which 
they had ordered, to collect in advance of the completion thereof 
any sum remaining due on said pastel or painting, and to endeavor 
to sell the customer a frame for the pastel or painting so purchased 
by him. On the occasion of these visits respondent Burney repre- 
sented to the customer that he, Burney, was an artist and that in 
such capacity, he had duly signed his name on said pastel or paint- 
ing for the customer who had “commissioned” him to paint the same. 

In further connection with the conduct of their said business 
respondents represented that they were conducting an art associa- 
tion or art institute, where works of art might and would be ex- 
hibited, in this manner making a distinct impression upon the 
customer with respect to their standing and reputation in the world | 
of art. 

Par. 9. The Commission finds that the various statements and 
representations made by respondents and by their sales agents and 
representatives in selling and offering for sale their pictures in 
cities, towns, and communities of the respective States of the United 
States, were false, deceptive, and misleading in the following, among 
other particulars: 

The so-called “pastels” or “paintings” as sold by respondents were 
not pastels or paintings in any sense of the word, but on the contrary, 
were merely cheap, quickly made photographic enlargements tinted 
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or colored, costing about $1.25 each. Said alleged “pastels” and 
“paintings” were in no instance sold at cost, and the respective prices 
of $3.98, $7.90, and $15.80 at which respondents sold unframed 
“pastels” and “paintings” and the prices for which frames therefor 
were sold, were not special prices offered by respondents to a select 
few in any community or otherwise, but, on the contrary, were re- 
spondents’ regular prices, highly exorbitant and fictitious in char- 
acter representing substantial profit to respondents, and the methods 
by which said products were sold were the customary methods ordi- 
narily employed by respondents and their agents and sales repre- 
sentatives in the conduct of their businesses. Respondent Burney 
was not and is not an artist and had not been commissioned in any 
instance to make a pastel or painting for any customer as slleged, 
and his signature on the proof or finished product of any alleged 
pastel or painting was not that of a commissioned artist in the sense 
that such term is used and understood. Children’s portraits were not 
placed on exhibition at the business studio of the American Art 
Association, particular types of children were not selected by re- 
spondents for the purpose of reproducing paintings of them in re- 
spondents’ art school, and children’s pictures were not used as models 
in any studio conducted by the respondents in business or elsewhere. 
Alleged portrait paintings by respondents were not purchased by 
advertising concerns and no compensation was received as a result 
of such alleged purchases to be turned over to the parents of children 
whose portraits were stated to have thus been purchased. Finished 
pictures were not hand-painted oil portraits on canvas and paintings 
were not made on Japanese silk, nor by unemployed artists. Re- 
spondents did not have art classes where paintings were produced 
and art work was not performed without charge. No special offer 
expiring on a given date was made to selected customers, and no 
special offers were made as a result of any advertising campaign 
conducted by respondents. Neither the respondents nor the trade 
hame companies operated by them conducted exhibitions from which 
cereal manufacturers selected subjects to be used in their advertising. 
The Association of American Arts, Inc., the American Art Associa- 
tion, the Royal Art Association, and the Paramount Art Studios 
were not art associations or art studios in the sense that such terms 
are known and accepted in the field or world of art. On the contrary, 
the business conducted by respondents, through the medium of the 
above styled corporate and trade names was no more, in fact, than 
a business enterprise to sell to the public for profit cheap colored or 
tinted photographic enlargements and frames therefor. The use 
by respondents of the term “art association” mislead and deceived the 
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public as to the character of the business actually conducted by re- 
spondents, and caused the public to confuse respondents’ business 
with various organizations, some similar name or designation which 
were conducting, and which properly might be designated as, art 
associations, 

Further, representations made by respondents and their agents and 
sales representatives in connection with the so-called draw were highly 
deceptive in various aspects, and customers, believing that they had 
been actually lucky and had obtained an advantage through the draw 
when such was not the fact, were thereby induced to enter into con- 
tracts with respondents for the purchase of pictures and frames 
therefor. 

Respondents, in further connection with the sale of said frames de- 
ceived customers by withholding from them the fact that at the 
time a pastel or painting was ordered it would be impossible for the 
customer thereafter to obtain a frame to fit said pastel or painting 
except from the respondents and at the prices exacted by respondents 
therefor. 

Par. 10. The Commission finds that the pictures or photographs 
which were secured from prospective purchasers by the agents and 
representatives of respondents for the purpose of having “pastels” 
or “paintings” made from them were, in most instances, pictures of 
members of the family, or dear relatives, and that many such pictures 
could not possibly be duplicated. Such photographs furnished to 
respondents by their customers possess great sentimental value. In 
case of controversy as to alleged misrepresentation as to the character 
or quality of the work done, or for any other reasons justified in the 
mind of the purchaser, the respondents insisted upon holding the 
purchaser to the letter and terms of the contract, and as a means of 
enforcing compliance with the contract respondents refused to return 
the valued family photograph until the money claimed to be due had 
been paid to respondents. Under such type of duress, many customers 
dissatisfied with the character or quality of the picture made for them, 
and who asserted misrepresentation in connection therewith, were 
nevertheless forced to go through with the contract in order to obtain 
the return of a treasured family photograph. 

Par. 11. The Commission further finds that all of the representa- 
tions by the salesmen and representatives of respondents were made 
with the knowledge, acquiescence, and active cooperation of respondents 
for the purpose and with the result of selling colored enlargements 
of photographs and frames therefor. The respondents and said sales- 
men and representatives knew these representations to be false and 
misleading. The respondents further aided and abetted in the fur- 
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therance of said fraudulent sales plan and representations by fur- 
nishing salesmen and representatives with standardized sales talks 
containing for their guidance the false and misleading representations 
hereinbefore set out. 

Par. 12. There were among the competitors of respondents as de- 
scribed in paragraph 1 hereof, corporations, partnerships, firms, and 
persons who were engaged in the sale of tinted or colored enlargements 
of photographs and of frames therefor, who did not employ the prac- 
tices set forth in paragraphs 3 to 8 of the complaint, but who truth- 
fully represented their products and honestly sold the same; and 
there were also among the competitors of respondents, corporations, 
partnerships, firms, and persons engaged in the business of painting 
genuine pastels and paintings, who truthfully represented their prod- 
ucts as such. 

Par. 13. By the use of the within described false and misleading 
representations, respondents deceived the public concerning the quality 
and value of the products sold by them as aforesaid and in the various 
other particulars as hereinbefore described and related, and thereby 
induced the public to purchase said products under the erroneous be- 
lief that the same were high-grade quality ”pastels” or “paintings,” 
and picture frames of exceptional merit and value. The use by re- 
spondents of the said practices as set forth in paragraphs 3 to 8 
of the complaint tended to and did unfairly divert trade to the 
respondents from their competitors hereinabove described who were 
likewise engaged in commerce among and between the various States 
of the United States. 

CONCLUSION 


The aforesaid acts and practices of the within named respondents, 
as herein found, are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Commission upon the 
complaint of the Commission and the answers of respondents, H. E. 
Bernie or Bernstein, otherwise known as Harry Burney or H. E. 
Burney; J. A. Bernie or Bernstein, otherwise known as Jack A. 
Burney or Jacob Bernstein; Eli Lictofsky, otherwise known as 
A. Davis or Alfred Davis, and Edward Ziman, in which answers re- 
spondents admit all the material allegations of fact set forth in the 
complaint, and state that they waive all intervening procedure and 
further hearing «as to said facts, and the Commission having made its 
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findings as to the facts and conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It 7s ordered, That the respondents, H. E. Bernie or Bernstein, 
otherwise known as Harry Burney or H. E. Burney; J. A. Bernie or 
Bernstein, otherwise known as Jack A. Burney or Jacob Bernstein; 
Eli Lictofsky, otherwise known as A. Davis or Alfred Davis, and Ed- 
ward Ziman, individuals, their representatives, agents, and employes, 
directly or through any corporate or other device, including any 
trade name, in connection with the advertising, offering for sale, and 
sale and distribution of colored or tinted photographs or enlarge- 
ments having a photographic base and of frames therefor, in com- 
merce as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Representing, directly or in any manner, that colored or tinted 
pictures, photographs, or photographic enlargements are hand-painted 
or are paintings. 

2. Using the terms “pastel” or painting,” “oil portraits” or “pastel 
portrait painting,” either alone or in conjunction with any other 
terms or words or in any way to designate, describe, or refer to 
colored or tinted pictures, photographs or photographic enlarge- 
ments, or other pictures produced from a photographic base or 
impression. 

3. Misrepresenting that any specified sum is the actual cost of 
production of a picture or otherwise misrepresenting the actual cost 
of either materials or delivery. 

4. Representing that a picture similar to sample displayed will 
be delivered unless the picture so delivered is of the same kind, qual- 
ity, design, and workmanship. 

5. Representing that respondents are conducting any special or 
advertising campaign in any particular place or locality for the pur- 
pose of obtaining special exhibitors, or otherwise, unless such cam- 
paign or such special offer is in fact then being conducted or made in 
such locality for such purpose. 

6. Representing that said pictures are being, or will be, sold only 
to a limited or selected number of customers, or otherwise misrepre- 
senting any material fact concerning the terms and conditions of sale, 
or the extent to which the sale of such pictures is lmited. 

7. Representing that any portrait will be placed on exhibition in 
any studio or other place of display, or that respondents’ portrait 
paintings are purchased by advertising concerns and that any com- 
pensation received from such sale will be turned over to the customer. 

8. Representing that particular types are being selected for the 
purpose of reproducing “paintings” in respondents’ art school, or 
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that respondents have art classes where paintings are produced and 
art work performed without charge. 

9. Representing by means of any trade name or otherwise that the 
respondents operate or are connected with any art association or art 
studio. 

10. Representing through the use of a “draw,” or any drawing. 
contest, or through the use of “lucky” blanks, slips, coupons, or cer- 
tificates, or through the use of any other device, plan, or scheme, or 
through any introductory or advertising offer, or otherwise, that any 
customer thereby would obtain a financial advantage or would be 
entitled to receive any picture free or would receive a substantial 
discount or reduction in the price of any picture or pictures. 

11. Concealing from or failing to disclose to customers upon initial 
contact that the finished picture when delivered will be so shaped 
and designed that it can only be used in a specially designed, odd 
style of frame, which can be obtained from respondents only. 

12. Representing to customers in any manner that suitable frames 
for pictures may be purchased elsewhere unless such odd design of 
frame can in fact be readily purchased in the customary marts of 
trade. 

13. Representing as the customary or regular prices or values of 
pictures or frames, prices and values which are in excess of the prices 
at which such products are regularly and customarily sold in the 
normal and usual course of business. 

14. Retaining the original photograph loaned to respondents for 
use in making a picture, unless all of the terms and conditions upon 
which said original photograph is to be retained in connection with 
the purchase and payment for a picture or frame, or for any other 
purpose, are fully and adequately revealed to the purchaser at the 
time the original photograph is obtained from such purchaser. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

It is further ordered, That this proceeding be, and the same hereby 
is, closed as to the respondent, The Association of American Arts, 
Inc., said corporation having been inactive for more than a year and 
having been duly dissolved, and that the proceeding be closed as to 
respondents Peter F. Friedman, (also known as Peter F. Fairchild), 
Paul Seidler, and Hulbert Beauregard, without prejudice to the right 
of the Commission to reopen the same and resume prosecution thereof 


in accordance with the Commission’s regular procedure should future 
facts so warrant. 
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Syllabus 


In THE Marrer oF 


GRAVITONIC LIFE RAY CORPORATION, INGC., AND 
FRED W. REED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3451. Complaint, June 7, 19388—Decision, Dec. 22, 1939 


Where a corporation and an individual, its president and in charge of its affairs, 
engaged, in cooperation with each other, in manufacture, sale and distri- 
bution of an electric appliance or table to purchasers in various other States 
and in the District of Columbia, in competition with others likewise engaged 
in sale and distribution in commerce among the various States of products 
and preparations intended, designed, and used for purposes for which they 
recommended their product; in describing same in advertisements in pam- 
phlets, leaflets, newspapers, and magazines distributed among public in 
various States— 

(a) Represented that their said device was a Scientific discovery which was 
based upon scientific foundations and forces and which located causes or 
troubles of disease and purified blood stream by mechanical action thereof; 
and 

(bd) Represented that said device cured and relieved various ailments and con- 
ditions, including sinus infections in a few applications, sleeping sickness, 
blindness caused by ticdouloureux, tuberculosis, stomach and gall bladder 
troubles, kidney trouble and arthritis, cancer, high blood pressure, and a 
number of others; 

Tracts being device in question was not a discovery, would not accomplish any 
such results or locate causes of any troubles or diseases and was not a 
competent or effective treatment therefor, but was worthless and of no 
use in diagnosis, cure or treatment of disease, and had no scientific founda- 
tion and no beneficial effect on the system, and statements in question were 
false, misleading and untrue; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into erroneous and mistaken belief that all of their said 
representations were true, and with result that number of consuming 
public purchased substantial volume of their said electric tables and trade 
was thereby diverted unfairly to them from their competitors engaged in 
sale and distribution in commerce of products and preparations intended, 
designed, and used for purposeg for which their device was recommended, 
and who truthfully represented effectiveness of their respective products : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition. 


Before Mr. Arthur F. Thomas and Mr. Randolph Preston, trial 
examiners. 

Mr. William L. Taggart for the Commission. 

Mr. Frederic I. Barrows, of Indianapolis, Ind., and Mr. J. Carl 
Lambdin, of St. Petersburg, Fla., for Fred W. Reed. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Gravitonic Life 
Ray Corporation, Inc., a corporation, and Fred W. Reed, individ- 
ually, and as president of Gravitonic Life Ray Corporation, Tne., 
hereinafter referred to as respondents, have violated the provisions 
of the said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondent Gravitonic Life Ray Corporation, Inc., 
is organized under the laws of the State of Florida. Its officers are 
Fred W. Reed, president, and Mrs. Helen Stowers, secretary. Its 
main office is located at 687 Central Avenue, St. Petersburg, Fla. 

Respondent Fred W. Reed of 1330 North Meridian Street, Indian- 
apolis, Ind., is the president of respondent Gravitonic Life Ray Cor- 
poration, Inc., a corporation, and controls and directs the activities, 
practices and policies of said corporate respondent in the course and 
conduct of the business and in doing the acts and things hereinafter 
described. Respondent Fred W. Reed uses the respondent Gravi- 
tonic Life Ray Corporation Inc., and other corporations as instru- 
mentalities and means through which he conducts the business and 
does the acts and things hereinafter described. Respondents Fred 
W. Reed and Gravitonic Life Ray Corporation, Inc., separately and 
collectively, also use various trade names in conducting the business 
and in doing the acts and things hereinafter described. Among the 
corporations used by the respondent Fred W. Reed as instrumentali- 
ties and means of conducting the business, and doing the acts and 
things hereinafter described, are the following: Gravitonic Life 
Ray Estate, Ltd., and Gravitonic Life Ray Estate, Inc. Among the 
trade names used by the respondents Gravitonic Life Ray Corpora- 
tion, Inc. and Fred W. Reed are the following: Gravitonic Life 
Ray Estate, Ltd., and Gravitonic Life Ray Estate, Inc. 

In doing the acts and things hereinafter alleged, and during all 
of the time herein mentioned, respondents Gravitonic Life Ray Cor- 
poration, Inc. and Fred W. Reed have acted together and in coopera- 
tion with each other. 

Par. 2. Respondents, trading in their own names and through said 
corporations and under said trade names as aforesaid, have been for 
some time past, and are now, engaged in the business of manufac- 
turing and in selling and distributing an electrical apphance. The 
last known place of business of the respondents was 1330 North Me- 


GRAVITONIC LIFE RAY CORP., INC., ET AL. 217 
215 Complaint 


ridian Street, Indianapolis, Ind. The product advertised and sold is 
a table to which is attached an electrical appliance and other acces- 
sories. Respondents have conducted their said business at and from 
various points in the United States. 

The respondents cause their said product, when sold, to be trans- 
ported from the point in the State where they happen to be located 
at the time of a particular sale into and through the several States 
of the United States to the purchasers thereof, located at various 
points in States of the United States other than the State of origin 
of such shipments and in the District of Columbia. 

Par. 3. In the course and conduct of their business in commerce 
among and between the various States of the United States and in 
the District of Columbia respondents have been and are in substan- 
tial competition with individuals, partnerships, and corporations en- 
gaged in said commerce in the sale and distribution of similar prod- 
ucts and in the sale and distribution of products and preparations 
intended, designed, and used for the purposes for which the respond- 
ents recommend their said product. 

Par. 4. In the course and conduct of their business in said com- 
merce, and for the purpose of inducing members of the public to 
purchase said product, respondents advertise said product in book- 
lets, pamphlets, circulars, by personal contact, and by other means, 
all purporting to be descriptive of said product and its effectiveness 
and value for the uses and purposes for which it is advertised. In 
the aforesaid advertisements distributed among prospective pur- 
chasers, and in newspapers and magazines and other types of adver- 
tisements circulated among said prospective purchasers and the pub- 
lic, as aforesaid, statements to the following effect are made: 

THE GRAVITONIO LIFH RAY nNOw being presented to the public, is a wonderful 
discovery which promises to revolutionize the present methods of making exam- 
inations and the treatment of practically all human ills. As the name implies, 
this discovery is based on the forces of gravity, the tonic of the air, and the 
vibrational impulses in the ether surrounding the earth. All life is, or is af- 
fected by vibration and these vibrations in the ether both build and destroy life. 
THE GRAVITONIO LIFE RAY is the summation of all the rays which produce and 
support life. The gamma rays and all other rays which tend to destroy life, 
have been screened out. These life rays show practically no tendency to heat, 
and in no way resemble electricity. Nothing seems to stop them for they will 
pass through all known substances. Furthermore, the supply is inexhaustible. 

* * x * * * * 

The ray seems to be unfailing in its powers to locate the cause of the 
trouble. The blood stream is purified by the mechanical action of the GRAvI- 
TONIC LIFE RAY Which destroys disease germs, reduces poisons and stimulates the 


muscles that absorb the poisons and draws them to the surface. 
cd * * * * * * 
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In a large percentage of all bodily ills, sinus trouble is found to be the 
pasic cause. It is the relief of this same sinus trouble which has, oddly 
enough, given the medical profession so much real trouble; yet the ray ye 
relieve sinus infections in a few applications. Sleeping sickness victims 
have been aroused, patients blinded by ticdouloureux have had sight restored, 
tuberculosis, stomach and gall bladder troubles have been relieved and cured, 
diseases of the kidneys overcome, arthritis victims relieved and cured, gland 
disorders corrected, likewise diabetes, tumor, prostate trouble, colds, dizziness, 
anemia, cancer, chronic indigestion, acute appendicitis, goiter, colitis, dyspepsia, 
nervousness, spinal trouble, high blood pressure, tonsilitis, catarrh, and mastoid 


and ear trouble have been relieved and cured. 
* a * * * x * 


Asserting he has captured, caged and finally tamed a real “ife ray” from 
the wilds of space, Frederick Williams Reed of Hollywood has just con- 
cluded a series of demonstrations admittedly somewhat mystifying to the 
scientists who have seen it. So long as thiS ray sojourns in matter that 
matter is alive, he says; as soon as it goes out the thing is armiated [ sic] 
dies. He describes it as a “force” diffused throughout the universe, variously 
deseribed as “nervous ether,” “life fluid,” “vital principle,” and so on. 

“Hyery diseased part of the body,’ Reed declared, “has a vibration peculiar 
to itself. Trained fingers can, therefore, identify a disease, whether it is 
cancer, tuberculosis or Something else, by the feel of the vibrations,’ and it is 
asserted that certain malignant diseases have been cured by passing this ray 
through a patient’s body. 


GRAVITONIC LIFE RAY—WHAT IS IT? 


Hear the voices and music vibrate from vegetables, flowers and the human 
body, transmitted through the human hand * * *, 

Feel vitality surge through your body * * #* 

See demonstration and be Convinced! 

All of said statements, together with many similar statements 
appearing in respondents’ advertising literature purport to be de- 
scriptive of their product and its affectiveness in treating or curing 
many of the diseases, ailments, afflictions and conditions of the human 
body. In all of their advertising literature, respondents represent, 
through the statements and representations herein set out and other 
statements of similar import and effect, that their product, Gravitonic 
Life Ray, will prevent and cure, or is beneficial in the treatment of, 
many of the diseases, ailments, afflictions, and conditions which may 
be present or exist in the human body. 

Par. 5. In truth and in fact said product is not a wonderful dis- 
covery which promises to revolutionize methods of making exami- 
nations, and a treatment of practically all human ills. The product 
is not a scientific discovery based on forces of gravity, the tonic of 
the air, and the vibrational impulses of the ether surrounding the 
earth. The said product will not locate the causes of any troubles 
or diseases. The said product will not relieve the symptoms of, and 
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is not a remedy or cure for, sinus trouble and infections, sleeping 
sickness, blindness caused by ticdouloureux, or for tuberculosis, 
stomach and gall bladder troubles, diseases of the kidneys, arthritis, 
gland disorders, diabetes, tumor, prostate trouble, colds, dizziness, 
anemia, cancer, chronic indigestion, acute appendicitis, goiter, colitis, 
dyspepsia, nervousness, spinal trouble, high blood pressure, tonsilitis, 
eatarrh, or mastoid and ear trouble. 

Said product named herein when manufactured, advertised, and 
distributed is then and there misrepresented in that the aforesaid 
statements regarding the therapeutic, curative, and other benefits and 
effects thereof shown on the different circulars, and other advertise- 
ments, and by personal orations to the public, as aforesaid, are false 
and fraudulent, and the same are applied knowingly and in reckless 
and wanton disregard of their truth or falsity. 

Par. 6. There are among respondents’ competitors in commerce as 
herein set out, those who do not in any way misrepresent the 
character and nature of their products, and who do not make use 
of any of the misleading representations herein set out or similar 
ones with respect to the therapeutic value of their respective products. 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondents in designating or describing 
their product and the effectiveness of said product for curing, treat- 
ing, or relieving the diseases, ailments, afflictions, and conditions of 
the human body herein named, in offering for sale and selling their 
said product, were, and are, calculated to, and have had, and now 
have a tendency and capacity to mislead a substantial portion of the 
purchasing public into the erroneous belief that all of said repre- 
sentations are true and that said product will, in truth, accomplish 
the results claimed. Further, as a direct consequence of the mistaken 
and erroneous beliefs, induced by the acts and representations of 
the respondents, as hereinabove detailed, a number of the consuming 
public have purchased a substantial volume of respondents’ product 
with the result that trade has been unfairly diverted to the re- 
spondents from competitors likewise engaged in the business of dis- 
tributing and selling similar products or other products designed, 
intended and sold for use in the cure, relief or treatment of the 
various diseases, ailments, afilictions and conditions named herein, 
and who truthfully represent the effectiveness of their respective 
products. As a result, thereof, injury has been, and is now being, 
done by respondent to competition in commerce among and between 
the various States of the United States and in the District of 
Columbia. 
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Par. 8. The aforesaid acts and deceptive practices of the respond- 
ents as herein alleged are all to the prejudice of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal 


Trade Commission Act. 
Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 7, 1938, issued its complaint 
in the above-entitled proceeding, and caused same to be served upon 
respondents, Gravitonic Life Ray Corporation, Inc., and Fred W. 
Reed, individually, charging them with violation of Section 5 of the 
provisions of said act. Respondent entered an appearance and filed 
an answer to the complaint, and thereafter, beginning on August 8, 
1938, testimony and other evidence in support of the allegations of 
said complaint were introduced by William L. Taggart, attorney for 
the Commission, before Arthur F. Thomas, and Randolph Preston, 
trial examiners of the Commission, which testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing be- 
fore the Commission on said complaint, the answer thereto, testimony 
and other evidence, and brief in support of the complaint. Respond- 
ent not having filed a brief, and oral argument not having been re- 
quested, and the Commission having duly considered the matter, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Gravitonic Life Ray Corporation, Inc., 
is a corporation organized and existing under and by virtue of the 
laws of the State of Florida. It maintains its principal office and 
place of business in St. Petersburg, Fla. Respondent Fred W. Reed 
is an individual, and is president of respondent corporation, and in 
charge of its affairs. Also he carries on business under the trade names 
of the respondent corporation, and similar ones, such as Gravitonic 
Life Ray Estate, Ltd., Reed’s Gravitonic Health Institute, etc. The 
corporate respondent, and the individual respondent Fred W. Reed. 
acting in cooperation with each other, are engaged in the manufacture. 
sale and distribution of an electrical appliance or table. The respond- 
ents cause said product when sold to be transported from their place 
of business in St. Petersburg, Fla., to purchasers thereof located in 
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various other States of the United States, and in the District of Co- 
lumbia. Respondents maintain and at all times mentioned herein have 
maintained a course of trade in said product in commerce between 
and among various States of the United States, and in the District of 
Columbia. In the course and conduct of their business respondents 
are in competition with other corporations, firms, and individuals 
who are likewise engaged in the sale and distribution in commerce 
among and between the various States of the United States, of prod- 
ucts and preparations intended, designed, and used for the purposes 
for which respondents recommend their product. 

Par. 2. In the course and conduct of the business, respondent Reed, 
in cooperation with the corporate respondent, and in the sale and dis- 
tribution of the product, caused to be published in advertisements, 
pamphlets, leaflets, newspapers, and magazines, distributed among the 
public in the various States, certain advertisements in order to induce 
said public to take treatments by use of, and to purchase said electri- 
cal table. In these advertisements respondents have published and 
distributed among many others, the following statements: 


The GRAVITONIC LIFE RAY now presented to the public is a wonderful discovery 
which promises to revolutionize the present methods of making examinations, 
and the treatment of practically all human ills. As the name implies this dis- 
covery is based upon the forces of gravity, the tonic of the air, and the vibrational 
impulses thereof in the ether surrounding the earth. All life is, or is affected by 
vibrations and these vibrations in the ether both build and destroy life. The 
GRAVITONIC LIFE RAY is the summation of all the rays which produce and support 
life. The GAMMA RAYS and all other rays which tend to destroy life, have been 
screened out. 

The rAy seems to be unfailing in its power to locate the cause of the trouble. 
The blood stream is purified by the mechanical action of the GRAVITONIC LIFE RAY 
which destroys disease germs, reduces poisons, and stimulates the muscles that 
absorb the poisons and draws them to the surface. 

In a large percentage of all bodily ills, sinus trouble is found to be the basic 
eause. It is the relief of this same sinus trouble which has, oddly enough, 
given the medical profession so much real trouble; yet the RAy will relieve 
sinus infections in a few applications. Sleeping sickness victims have been 
aroused, patients blinded by ticdouloureux have had sight restored, tubercu- 
losis, stomach and gall bladder troubles have been relieved and cured; diseases 
of the kidneys overcome, arthritis victims relieved and cured, gland disorders 
corrected, likewise diabetes, tumors, prostate trouble, colds, dizziness, anemia, 
eancer, chronic indigestion, acute appendicitis, catarrh, colitis, dyspepsia, ner- 
vousness, spinal trouble, high blood pressure, tonsilitis, and mastoid and ear 
trouble have been relieved and cured. 


Par. 3. The foregoing statements, all of which purport to be de- 
scriptive of respondents’ product and its effectiveness in treating 
or curing many diseases and conditions of the human body, are false, 
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misleading and untrue. Respondents’ device is worthless and is of 
no use in the diagnosis, cure or treatment of disease. It is not a dis- 
covery and will not revolutionize methods of making examinations 
or the treatment of practically all human ills. This device will not 
locate the causes of any troubles or diseases. The use of respondents’ 
device is not a cure or remedy for sinus trouble and infections, sleep- 
ing sickness, blindness caused by ticdouloureux, tuberculosis, stomach 
and gall bladder troubles, diseases of the kidneys, arthritis, gland 
disorders, diabetes, tumor, prostate trouble, colds, dizziness, anemia, 
cancer, chronic indigestion, acute appendicitis, colitis, dyspepsia, ner- 
vousness, spinal trouble, high blood pressure, tonsilitis, catarrh, mas- 
toid and ear trouble, and the use of such device is not a competent 
or effective treatment for any of said diseases and disorders. Re- 
spondents’ device has no scientific foundation and will have no bene- 
ficial effect on the human system. 

Par. 4. Each and all of the false and misleading statements and 
representations made by the respondents in describing the said prod- 
uct as hereinabove set out, were and are calculated to, and have had 
the tendency and capacity to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief 
that all of said representations are true. As a result of this erro- 
neous belief, a number of the consuming public have purchased a 
substantial volume of respondents’ electrical tables with the result 
that trade has been diverted unfairly to respondents from their 
competitors engaged in the business of selling and distributing in 
commerce among and between the various States of the United States, 
products and preparations intended, designed and used for the pur- 
poses for which respondents recommend their said products, and who 
truthfully represent the effectiveness of their respective products. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, testimony and other evidence taken before Arthur F. 
Thomas and Randolph Preston, Esqs., examiners of the Commission 
theretofore duly designated by it, in support of the allegations of 
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said complaint, brief of the Commission filed herein, and the Com- 
mission having made its findings as to the facts and its conclusion 
that the respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents, Gravitonic Life Ray Corpora- 
tion, Inc., a corporation and its officers and Fred W. Reed, individ- 
ually and as President of Gravitonic Life Ray Corporation, Inc., 
whether trading under the trade names of Gravitonic Life Ray - 
Estate, Ltd., Gravitonic Life Ray Estate, Inc., or any other trade 
name, their respective agents, representatives and employees directly 
or through any corporate or other device, in connection with the 
offering for sale, sale and distribution of an electrical appliance or 
device now designated as Gravitonic Life Ray Table, or any other 
appliance, or device of similar design or having substantially the 
‘same uses and purposes whether sold under this name or any other 
name in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Representing that respondents’ device is a scientific discovery 
or based upon any scientific foundation. 

2. Representing that respondents’ device will locate the causes or 
troubles of any disease. 

3. Representing that the use of respondents’ device is a cure or 
remedy for sinus trouble and infections, sleeping sickness, blindness 
caused by ticdouloureux, tuberculosis, stomach and gall bladder 
troubles, diseases of the kidneys, arthritis, gland disorders, diabetes, 
tumor, prostate trouble, colds, dizziness, anemia, cancer, chronic in- 
digestion, acute appendicitis, colitis, dyspepsia, nervousness, spinal 
trouble, high blood pressure, tonsilitis, catarrh, mastoid and ear 
trouble, or that its use constitutes a competent and effective treatment 
therefor. 

4. Representing that the use of respondents’ device will have 
any beneficial effect upon the human system or any beneficial value 
in the treatment of any disease or condition of the human body. 

It is further ordered, That respondents shall, within 30 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MATTER OF 


JAKE FELT, TRADING AS THE FRUIT AND PRODUCE EX- 
CHANGE, M. E. CARTER AND COMPANY, MILTON K. 
ALTSCHUL, INC., SAN PAT VEGETABLE COMPANY, A. O. 
KOLBERG, ALBERT MILLER AND COMPANY, AND 
CHASE AND COMPANY 


ED VIOLATION 
COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEG 
OF SEC. 2 (c) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY SEC. 1 OF AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3765. Complaint, Apr. 17, 1939—Decision, Dec. 22, 1939 


Where (a) five corporations which (1) were engaged in producing and dis- 
tributing produce, foodstuffs, and allied products and in selling and shipping 
same in interstate commerce to the below-described individual, jobber thereof, ~ 
and to other purchasers, and which (2) were fairly representative of a 
large group of other sellers likewise thus engaged in producing, distributing, 
and selling such products as aforesaid to such individual and others, and 
which, as thus engaged, were in active competition with other producers and 
distributors of similar commodities in endeavoring to sell and ship the 
same in interstate commerce to said jobber or broker and competitors thereof ; 
and (0) other sellers— 

Transmitted, paid, and delivered to said individual jobber or broker so-called 
brokerage fees or commissions consisting of certain percentage of the quoted 
sales prices agreed upon between each of such sellers and said individual, or 
flat commission thus agreed upon, upon purchases made of them by said indi- 
vidual for the business operated by him as jobber of produce, foodstuffs, 
and allied products, and for corporate wholesale dealer in such products, 
of which he owned 84 percent of the outstanding stock and of which he was 
president and member of its board of directors, and the affairs of which 
he actively managed and conducted; and 

Where said individual engaged as above set forth, in the course and conduct of 
his individual business and of corporate business controlled and operated 
by him as above described; in purchasing the stock requirements of each 
of said businesses from sellers residing in other States, including sellers 
above set forth, for shipment to him and storage in warehouse used jointly 
by the two businesses and sale therefrom by his said jobbing or brokerage 
business to divers wholesalers of such commodities and by said corporate 
business, controlled and operated by him as above, to divers retailers 
thereof— 

Received and accepted so-called brokerage fees or commissions upon commodities 
resold by him as jobber as aforesaid to wholesale dealers therein, and upon 
commodities resold by said corporate wholesaler to divers retailers therein, 
while in fact sole party at interest in and active manager of said jobber 
or brokerage business and while president and member of board of directors 
of said corporate wholesaler and manager of its affairs, and in connection 
with which various purchasing transactions upon which such so-called 
brokerage fees or commissions were respectively paid and transmitted, and 
accepted and received, no services whatsoever had been or were being ren- 
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dered to, for, or on behalf of said various sellers by said individual trading 
as above set forth, or by said corporate wholesaler, but in which connection 
said individual was acting in fact for and on behalf of his own interest 
and as representative of said wholesaler controlled by him, with benefits 
possibly accruing to sellers solely incidental to buying services performed 
by said wholesaler : 

Heid, (1) That said corporate sellers, through granting and paying fees and com- 
missions as brokerage to said individual upon his purchases, without serv- 
ices being rendered therefor, violated subsection (c) of Section 2 of the 
Clayton Act, as amended, and (2) that said individual, trading as above set 
forth, violated provisions of said subsection of such statute by receiving and 
accepting fees and commissions as brokerage upon purchases from said cor- 
porate and other sellers without services being rendered therefor. 

Before Mr. Charles FE. O’Connor, trial examiner. 

Mr. John T. Haslett for the Commission. 

Mr. Seward FR. Moore, of Minneapolis, Minn., for San Pat Vege- 
table Co. 

Warlow & Carpenter, of Orlando, Fla.. for Chase & Co. 


CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
parties respondent, named in the caption hereof and hereinafter more 
particularly designated and described, since June 19, 1936, have vio- 
lated and are now violating the provisions of section 2 (c) of the act 
of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies and for other purposes,” ap- 
proved October 15, 1914 (the Clayton Act), as amended by the Act 
of Congress entitled “An Act to amend section 2 (c) of the act en- 
titled ‘An Act to supplement, existing laws against unlawful re- 
straints and monopolies and for other purposes’ approved October 
15, 1914, as amended (U.S. C. title 15, sec. 18), and for other pur- 
poses,” approved June 19, 1936 (the Robinson-Patman Act), hereby 
issues this its complaint against said parties respondent and states 
its charges with respect thereto as follows: 

Paracrary 1. Respondent Jake Felt is an individual trading and 
doing business as the Fruit and Produce Exchange, with his princi- 
pal office and place of business at Linden Station, Memphis, Tenn. 
The business engaged in by respondent Jake Felt under the said trade 
name is that of a jobber of produce, foodstuffs, and allied products. 

Respondent M. E. Carter & Co. is a corporation organized and 
existing under and by virtue of the laws of the State of Tennessee, 
with its principal office and place of business at Linden Station, Mem- 
phis, Tenn. The business of the respondent M. E. Carter & Co. is that 
of a wholesale dealer in produce, foodstuffs and allied products. 
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Eighty-four percent of the outstanding stock of the respondent cor- 
poration M. E. Carter & Co. is owned by respondent Jake Felt who 
is president and a member of the board of directors thereof, and who 
actively manages and conducts its affairs. : 

Par. 2. In the course and conduct of the aforesaid respective busi- 
nesses engaged in by the respondents Jake Felt and M. E. Carter & 
Co., said respondent Jake Felt, trading as the Fruit and Produce 
Exchange, purchases the stock requirements of each of said busi- 
nesses, said requirements consisting of produce, foodstuffs, and allied 
products, from sellers residing in States other than the State of 
Tennessee, among whom are the respondent sellers hereinafter named. 
Pursuant to such purchases commodities are shipped by said sellers 
from the respective States in which such sellers are located into and 
through the various States of the United States to the respondent 
Jake Felt, trading as the Fruit and Produce Exchange. 

Said commodities when received are stored in a warehouse which 
is used jointly by the said respondent Jake Felt, trading as the Fruit 
and Produce Exchange, and respondent M. E. Carter & Co. 

Sales from said stock of goods so purchased and stored in the com- 
mon warehouse as aforesaid are made by respondent Jake Felt, 
trading as the Fruit and Produce Exchange, to divers wholesalers of 
such commodities, and by respondent M. E. Carter & Co. to divers 
retailers of such commodities. 

Par. 3. Respondent Milton K. Altschul, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State 
of Illinois, with its principal office and place of business located at 
264 Wholesale Terminal Building, Los Angeles, Calif. 

Respondent San Pat Vegetable Co. is a corporation organized and 
existing under and by virtue of the laws of the State of Texas, with 
its principal office and place of business at Sinton, Tex. 

Respondent A. O. Kolberg is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Texas, with its 
principal office and place of business at McAllen, Tex. 

Respondent Albert Miller & Co. is a corporation organized and 
existing under and by virtue of the laws of the State of Delaware, 
with its principal office and place of business located at 308 West 
Washington Street, Chicago, Tl. 

Fie eae Chase & Co. is a corporation organized and existing 
a : sa tue of the laws of the State of Florida, with its principal 

place of business located at Sanford, Fla. 
Hee ee eee in wee paragraph will hereinafter be re- 
(oO as el respondents.” Each of the seller respondents 
named in this paragraph is engaged in the sale of commodities to 
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respondent Jake Felt and other customers residing in States other than 
the respective States in which the seller respondents are located, pur- 
suant to which sales, commodities are shipped and transported by each 
of the said seller respondents into and through various States of the 
United States to their respective customers. Said seller respondents 
are fairly typical and representative members of a large group or class 
of producers and sellers engaged in the common practice of selling - 
some of their commodities in interstate commerce, as aforesaid, to 
respondent Jake Felt and to competitors of said respondent Jake Felt 
and respondent M. E. Carter & Co. Said group or class of sellers 
comprises a large number of such producers and sellers too numerous 
to be specifically named herein or to be brought before the Commission 
in this proceeding without manifest inconvenience and delay. 

Par. 4. In the course of the purchasing transactions by said respond- 
ent Jake Felt, trading as the Fruit and Produce Exchange, as set 
forth in paragraph 2 hereof, resulting in the delivery of commodities 
by the seller respondents and other sellers to respondent Jake Felt, 
said seller respondents and other sellers, since June 19, 1936, have 
transmitted, paid and delivered, and do transmit, pay and deliver, 
to said respondent Jake Felt, so-called brokerage fees or commissions, 
the same being a certain percentage of the quoted sales prices agreed 
upon between each of such sellers and respondent Jake Felt, and 
respondent Jake Felt, since June 19, 1936, has received and accepted 
and is receiving and accepting such so-called brokerage fees or commis- 
sions upon commodities resold by respondent Jake Felt, trading as 
the Fruit and Produce Exchange, to divers wholesale dealers in such 
products, and resold by respondent M. E. Carter & Co. to divers 
retail dealers, while said respondent Jake Felt is the sole party at 
interest in and is the active manager of the business engaged in under 
the trade name of the Fruit and Produce Exchange, and while 84 
percent of the outstanding stock of the respondent M. E. Carter & Co. 
is owned by said respondent Jake Felt, who is president and a member 
of the board of directors thereof and actively manages its affairs. 

In all the purchasing transactions hereinabove referred to, in con- 
nection with which the so-called brokerage fees or commissions have 
been and are paid and transmitted by said seller respondents and other 
sellers and have been and are accepted and received by said respondent 
Jake Felt, no services whatsoever in connection with said purchases 
have been rendered, or are now being rendered, to, for, or on behalf 
of said seller respondents or any other seller by either said respondent 
Jake Felt, trading as the Fruit and Produce Exchange, or respondent 


M. FE. Carter & Co. 
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Par. 5. The transmission and payment of said so-called brokerage 
fees or commissions by the seller respondents and other sellers to and 
the receipt and acceptance thereof by the respondent Jake Felt upon 
the purchases of said respondent Jake Felt, trading as the Fruit and 
Produce Exchange in the manner and under the circumstances here- 
inabove set forth, is in violation of the provisions of section 2 (c) of the 
above-mentioned act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies and for 
other. purposes,” approved October 15, 1914 (the Clayton Act), as 
amended by the act of Congress entitled “An Act to amend section 2 
of an act entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies and for other purposes,’ approved October 
15, 1914, as amended (U. S. C., title 15, section 18) and for other pur- 
poses,” approved June 19, 1936 (the Robinson-Patman Act). 


Reeort, FINDINGS aS TO THE Facts, AND ORDER 


Pursuant to the provisions of the act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914, (the Clay- 
ton Act), as amended by section 1 of an act entitled “An Act to 
amend section 2 of the Act entitled ‘An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,’ approved October 15, 1914, as amended (U. S. C. title 15, 
section 13), and for other purposes,” approved June 19, 1936 (the 
Robinson-Patman Act), the Federal Trade Commission on April 17, 
1939, issued and served its complaint in this proceeding upon the 
parties respondent named in the caption hereof charging them with 
violating the provisions of paragraph (c) of section 2 of the said 
act as amended. 

After the issuance and service of said complaint an answer ad- 
mitting all the material allegations as set forth in the complaint to 
be true was filed on behalf of the individual respondent Jake Felt, 
the respondent Jake Felt trading as the Fruit and Produce Exchange 
and the respondent M. E. Carter & Co. Answers admitting and 
denying various material facts alleged in the complaint were also 
filed on behalf of all other respondents. Pursuant to written notice 
to all respondents herein of the date, place and time hearing would 
be held, testimony and other evidence in support of the allegations 
of said complaint were introduced by an attorney for the Commission 
before an examiner for the Commission, and no opposition to the 
allegations of the complaint was introduced, nor were there any 
appearances made by the respondents Milton K. Altschul, Inc., San 
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oe Vegetable Co., A. O. Kolberg, Albert Miller & Co. and Chase 
& Co. 

Thereafter, admissions of facts alleged in the complaint as to place 
of incorporation of respondents A. O. Kolberg and Albert Miller & 
Co. and waivers of intervening procedure, briefs and oral argument 
were received from all respondents, except the respondent Milton K. 
Altschul, Inc. The foregoing together with testimony and other 
evidence, were duly received and filed in the office of the Commission ; 
the respondent Milton K. Altschul, Inc., was apprized of his pro- 
cedural rights in connection with the filing of brief and oral argu- 
ment before the Commission and failed to reply to communications 
sent him by the Commission, and the Commission having duly con- 
sidered the same and now being fully advised in the premises finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and conclusion. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent Jake Felt is an individual trading 
and doing business as the Fruit and Produce Exchange, with his 
principal office and place of business at Linden Station, Memphis, 
Tenn. 

The business engaged in by the respondent Jake Felt under the 
said trade name is that of jobber of produce, foodstuffs and allied 
products. 

The respondent M. E. Carter & Co. is a corporation organized and 
existing under and by virtue of the laws of the State of Tennessee 
with its principal office and place of business located at Linden Sta- 
tion, Memphis, Tenn. 

The business of the respondent M. E. Carter & Co. is that of a 
wholesale dealer in produce, foodstuffs, and allied products. Eighty- 
four percent of the outstanding stock of the respondent corporation 
M. E. Carter & Co. is owned by the respondent Jake Felt, who is 
president and a member of the board of directors thereof, and who 
actively manages and conducts its affairs. 

Par. 2. Respondent Milton K. Altschul, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State 
of Illinois with its principal office and place of business located at 
264 Wholesale Terminal Building, Los Angeles, Calif. 

Respondent San Pat Vegetable Co. is a corporation organized and 
existing under and by virtue of the laws of the State of Texas with 
its principal office and place of business at Sinton, Tex. 
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Respondent A. O. Kolberg is a corporation organized and exist- 
ing under and by virtue of the laws of the State of Texas with 
its principal office and place of business at McAllen, Tex. be 

Respondent Albert Miller and Company is a corporation organized 
and existing under and by virtue of the laws of the State of Del- 
aware with its principal office and place of business located at 308 
West Washington Street, Chicago, Il. 

Respondent Chase & Co. is a corporation organized and existing 
under and by virtue of the laws of the State of Florida with its 
principal office and place of business located at Sanford, Fla. 

This group of respondents will hereinafter be referred to as 
“seller respondents.” 

The seller respondents are fairly representative of a large group 
of sellers engaged in producing and distributing produce, foodstuffs, 
and allied products which they sell and ship in interstate commerce 
to the respondent Jake Felt, trading as The Fruit and Produce Ex- 
change, and to other purchasers thereof. Each of the seller re- 
spondents actively competes with other producers and distributors of 
similar commodities in endeavoring to sell and ship the same in inter- 
state commerce to the broker respondent and to competitors of the 
broker respondent. 

Par. 3. Since June 19, 1936, in the course and conduct of the re- 
spective businesses engaged in by the respondents Jake Felt and 
M. KE. Carter & Co., said respondent Jake Felt, trading as The 
Fruit and Produce Exchange, has purchased the stock requirements 
of each of said businesses, said requirements consisting of produce, 
foodstuffs, and allied products from sellers residing in States other 
than the State of Tennessee, among whom are the seller respondents 
herein named. 

Pursuant to such purchases, commodities are shipped by said 
sellers from the respective States in which such sellers are located 
into and through the various States of the United States to the 
respondent Jake Felt, trading as The Fruit and Produce Exchange. 
Such commodities, when received, are stored in a warehouse which 
is used jointly by the said respondent Jake Felt, trading as The 
Fruit and Produce Exchange, and the respondent M. E. Carter 
& Co. 

Sales from said stock of goods so purchased and stored in the 
common warehouse, as aforesaid are made by the respondent Jake 
Felt, trading as The Fruit and Produce Exchange, to divers whole- 
salers of such commodities and by respondent M. E. Carter & Co. 
to divers retailers of such commodities. 


FRUIT & PRODUCE EXCHANGE ET AL. 231 
224 Findings 


Par. 4. In the course and conduct of the business engaged in by 
the said respondent Jake Felt, trading as The Fruit and Produce 
Exchange, wherein commodities are delivered by the said seller re- 
spondents and other sellers to the respondent Jake Felt, said seller 
respondents and other sellers, since June 19, 1936, have transmitted, 
paid and delivered, and do transmit, pay, and deliver, to said re- 
spondent Jake Felt, trading as The Fruit and Produce Exchange, 
so-called brokerage fees or commissions, the same being a certain 
percentage of the quoted sales prices agreed upon between each of 
such sellers and respondent Jake Felt, or a flat commission agreed 
upon between each of such sellers and respondent Jake Felt, and 
respondent Jake Felt, since June 19, 1936, has received and ac- 
cepted, and does receive and accept, such so-called brokerage fees 
or commissions upon commodities resold by said respondent Jake 
Felt, trading as The Fruit and Produce Exchange, to divers whole- 
sale dealers in such products, and resold by respondent M. E. Carter 
& Co. to divers retail dealers, while said respondent Jake Felt is 
the sole party at interest in and is the active manager of the business 
engaged in under the trade name of The Fruit and Produce Ex- 
change, and while said respondent Jake Felt is president and a 
member of the board of directors of the respondent corporation 
M. E. Carter & Co. and actively manages its affairs. 

In all the purchasing transactions engaged in by the said re- 
spondent Jake Felt in connection with which so-called brokerage 
fees or commissions have been and are paid and transmitted by said 
seller respondents and other sellers, and have been and are accepted 
and received by said respondent Jake Felt, no services whatsoever 
in connection with said purchases have been rendered or are now 
being rendered to, for, or on behalf of said seller respondents or 
any other seller by said respondent Jake Felt, trading as The Fruit 
and Produce Exchange, or the respondent M. E. Carter & Co. 

In all matters and transactions wherein the respondent Jake Felt, 
trading as The Fruit and Produce Exchange, negotiated or dealt 
with sellers in connection with the purchase of commodities by said 
respondent Jake Felt, trading as The Fruit and Produce Exchange, 
the said respondent Jake Felt was acting in fact for and on behale 
of his own interest and as a representative of the respondent M. FE. 
Carter & Co., which is controlled by the said respondent Jake Felt, 
and any benefits which may have accrued to the seller respondents 
or other sellers therefrom were benefits solely incidental to the buy- 
ing services performed by the respondent M. E. Carter & Co. 
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Under the facts and circumstances set forth in the foregoing find- 
ings of fact, the Commission concludes that the respondents Milton 
K. Altschul, Inc., San Pat Vegetable Co., A. O. Kolberg, Albert 
Miller & Co., and Chase & Co., have violated and are now violating 
the provisions of subsection (c), section 2, of the Clayton Act, as 
amended, by granting and paying fees and commissions as broker- 
age to the respondent Jake Felt, individually and trading as The 
Fruit and Produce Exchange, upon his purchases without services 
being rendered therefor. 

The Commission further concludes that the respondent Jake Felt, 
individually and trading as The Fruit and Produce Exchange, has 
violated and is now violating the provisions of subsection (c) of 
section 2 of the said statute by receiving and accepting fees and 
commissions as brokerage upon purchases from the seller respond- 
ents and other sellers without services being rendered therefor. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer filed 
herein by the respondent Jake Felt, individually, trading as The 
Fruit and Produce Exchange, and as president of the respondent 
M. E. Carter & Co., admitting all the material allegations of the 
complaint to be true, the answers, admitting and denying various 
material facts of the complaint of the other respondents and admis- 
sions of facts alleged in the complaint as to place of incorporation 
of respondents A. O. Kolberg and Albert Miller & Co., testimony 
and other evidence taken before an examiner for the Commission 
theretofore duly designated by it in support of said complaint, and 
waivers of intervening procedure, briefs, and argument were received 
from all respondents, except the respondent Milton K. Altschul, 
Ine. The foregoing were duly received and filed in the office of the 
Commission. The respondent Milton K. Altschul, Inc., was apprized 
of his procedural rights in connection with the filing of brief and 
oral argument before the Commission and failed to reply to commu- 
nications sent him by the Commission, and the Commission having 
made its findings as to the facts and conclusion, which findings and 
conclusion are hereby made a part hereof, that said respondents 
have violated the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies and for other purposes,” approved October 15, 1914, as amended 
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by the Robinson-Patman Act approved June 19, 1936 (U.S. C. title 
15, sec. 13). 

It is ordered, That the respondents Milton K. Altschul, Inc., San 
Pat Vegetable Co., A. O. Kolberg, Albert Miller & Co., and Chase 
& Co., and their officers, representatives, agents, and employees, in 
connection with the sale and distribution of commodities in inter- 
state commerce, do forthwith cease and desist from paying or grant- 
ing to the respondent Jake Felt, individually, trading as The Fruit 
and Produce Exchange, or under any other name, any fee or com- 
mission paid as brokerage or any allowance in lieu thereof upon the 
purchases made by the respondent Jake Felt without services being 
rendered therefor by the respondent Jake Felt. 

It is further ordered, That the respondent Jake Felt, individually 
and trading as The Fruit and Produce Exchange, his representatives, 
agents, and employees, either in their capacities as employees of the 
respondent Jake Felt or in their individual capacities, in connection 
with the purchase of commodities in interstate commerce by the re- 
spondent Jake Felt, individually and trading as The Fruit and Pro- 
duce Exchange, do forthwith cease and desist from accepting or re- 
ceiving from sellers any fees or commissions as brokerage or any 
allowance in lieu thereof. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to the respondent M. E. Carter & Co. for the 
reason that the record does not disclose that any brokerage or com- 
missions or any allowances or discounts in lieu thereof have been 
paid, granted, or transmitted to the respondent M. E. Carter & Co. 

It is further ordered, That the parties respondent shall within 60 
days after service upon them of this order file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


UNIVERSAL CORDAGE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3612. Complaint, Sept. 28, 1938—Decision, Dec. 27, 1939 


Where a corporation engaged in manufacturing remade rope and cordage 
from reclaimed Manila fiber, and in sale and distribution of its said 
products to customers in various States and in the District of Columbia— 

(a) Caused the words “Pure Manila” to appear on labels and brands affixed 
to its remade rope and cordage and made use of said words in designating 
its products on announcements and invoices to dealers, jobbers, and 
distributors, and stenciled the same in the branding of burlap containers 
thereof, facts being its said product, labeled, branded, and advertised as 
above set out, was not, as understood by substantial portion of purchas- 
ing public from words “Pure Manila,’ rope or cordage made of new 
and unused fiber or material theretofore unused for rope or cordage, 
with each fiber going into the product from the beginning of the rope- 
making process entirely new, but was restranded and assembled by it 
from reclaimed fiber obtained from old, used and discarded rope, and while 
there is a difference in appearance of such a product made from new 
material and one made from that which is used or discarded which 
expert in trade might detect, substantial portion of purchasing public 
cannot determine by appearance of rope such difference, and custom and 
practice, known to purchasers and users of rope and cordage, has been 
generally adopted by manufacturers, distributors, and sellers thereof 
of so marking or branding their products as to indicate presence of 
old or used fiber when employed in manufacture thereof; and 

(b) Represented itself to be “new manufacturers of pure Manila rope” in 
statements to the trade through the medium of the mail, facts being its 
factory equipment was less than equipment and machinery used by manu- 
facturers in making rope and cordage of new materials, it eliminated 
approximately two-thirds of rope-making in its process of using fiber 
of old product, and about two-thirds of labor cost of making rope from 
new material by assembling from reclaimed fiber obtained from old, used, 
and discarded rope, its product so as to be enabled thereby to sell to 
purchasing public at substantially lower prices than could be offered by 
manufacturers of Manila rope and cordage of new fiber and material, its 
products ; 

With effect of misleading and deceiving many dealers and members of pur- 
chasing public into erroneous and mistaken beliefs induced as aforesaid 
and with result that trade in commerce was thereby diverted unfairly to 
it from competitors who do not misrepresent the nature, character, and 
quality of the material used in the manufacture of rope and cordage and 
otherwise misrepresent their goods; to injury of competitors in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice of the public and competitors and constituted unfair 
methods of competition. 


UNIVERSAL CORDAGE CO., INC. 235 
234 Complaint 


Before Ir. Robert S. Hall, trial examiner. 
Mr. John R. Phillips, Jr. for the Commission. 


Weisman, Celler, Quinn, Allen & Spett, of New York City, for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Universal Cordage 
Co., Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrapH 1. Respondent, Universal Cordage Co., Inc., is a cor- 
poration created by and existing under the laws of the State of New 
York, with its principal offices and place of business located at 312 
Bridge Street, in the city of Brooklyn, State of New York. 

Par. 2. Respondent is now, and for more than 1 year last past 
has been, engaged in the business of manufacturing remade rope and 
cordage from reclaimed Manila fiber, and in the sale and distribution 
thereof. Respondent causes said rope and cordage when sold to be 
transported from its place of business in the State of New York to 
its customers located in other States of the United States and in the 
District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said rope and cordage sold and distrib- 
uted by it in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business respondent is 
in active and substantial competition with other corporations, and 
with firms, partnerships, and individuals engaged in the sale and 
distribution of rope and cordage in commerce among and between 
the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of its said business, and for 
the purpose of inducing the purchase of said rope and cordage, 
respondent has caused the words “Pure Manila” to appear on labels 
and brands affixed to its remade rope and cordage, and on announce- 
ments and invoices to dealers, jobbers, and distributors, and in sten- 
ciled brandings on burlap containers for such rope and cordage. 
Respondent has also represented itself, through the medium of the 
United States mail, to be “new manufacturers of pure Manila Rope.” 
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All of said statements, together with similar statements appearing 
on the labels, brands, announcements, invoices, and the stenciled 
brandings on its burlap containers, purport to be descriptive of the 
character, quality, nature, and fiber of respondent’s rope and cordage. 
By use of said labels, brands, announcements, invoices, stenciled 
brandings, and through other means, the respondent, through the 
statements and representations as aforesaid, and other statements of 
similar import and effect, represents that its rope and cordage are in 
whole manufactured from new pure Manila fiber. 

Par. 5. The representations made by the respondent with respect 
to the character, quality, nature, and fiber of its rope and cordage are 
grossly exaggerated, false, misleading, and untrue. In truth and in 
fact its rope and cordage are not manufactured from new and unused 
pure Manila fiber, but are restranded and assembled from reclaimed 
fiber obtained from old, used, and discarded rope and hawsers, which 
fact is not indicated or disclosed upon its merchandise or in the labels 
brands, announcements, or other sales-promotional representations 
used in respect thereto. 

The cost to respondent of obtaining old and used rope and hawsers, 
and the restranding and assembling the reclaimed fiber therefrom as 
aforesaid, is much less than the cost of manufacturing new rope and 
cordage made from new Manila fiber, and respondent is thereby 
enabled to sell its said rope and cordage to retailers, jobbers, and 
wholesalers and to the purchasing public at substantially lower prices 
than manufacturers of Manila rope and cordage from new material. 

The manufacturers, distributors, and sellers of rope and cordage 
made from new pure Manila fiber have generally adopted and fol- 
lowed, and they now follow, the common practice and custom of 
truthfully disclosing the various fibers and materials from which such 
rope and cordage are made, and this custom and practice on the part 
of said manufacturers, distributers, and sellers of rope and cordage 
is understood and relied upon by the purchasing public in its pur- 
chase thereof to mean rope and cordage manufactured from new and 
unused Manila fiber unless otherwise expressly specified. 

Par. 6. There are among respondent’s competitors many who manu- 
facture and sell rope and cordage who do not in any way mis- 
represent the quality or character of their respective ropes and 
cordage and the materials from which they are made. * 

Par. 7. Each and all of the false and misleading statements and 
representations made by respondent in designating and describing 
its rope and cordage, as hereinabove set out, have had and now have 
a tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
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all of such representations are true and that its said rope and cordage 
are made from new and unused pure Manila fiber, and to lead the 
public into the purchase of a substantial volume of respondent’s 
said rope and cordage because of said mistaken and erroneous belief, 
with the result that trade in said commerce has been diverted unfairly 
to the respondent from its competitors, likewise engaged in manu- 
facturing, distributing, and selling rope and cordage in said com- 
merce, who truthfully represent the quality and character of their 
respective rope and cordage and the material or fiber from which they 
are manufactured. As a consequence thereof, substantial injury has 
been done and is now being done by respondent to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 28th day of September A. D. 
1938, issued and served its complaint in this proceeding upon the 
respondent Universal Cordage Co., Inc., charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint, testimony, 
and other evidence in support of the allegations of said complaint 
were introduced by John R. Phillips, Jr., attorney for the Commis- 
sion, before Robert S. Hall, an examiner of the Commission there- 
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after the proceedings regularly came on for final hearing before the 
Commission on said complaint, the testimony and other evidence, 
and brief in support of the complaint; and the Commission, having 
duly considered the matter, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


ParacraPpH 1. Respondent, Universal Cordage Co., Inc., is a cor- 
poration created by and existing under the laws of the State of New 
York, with its principal office and place of business located at 312 
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Bridge Street, in the city of Brooklyn, State of New York. It is 
now, and for more than 1 year last past has been engaged in the 
business of manufacturing remade rope and cordage from reclaimed 
Manila fiber, and in the sale and distribution thereof. Respondent 
causes said rope and cordage, when sold, to be transported from its 
place of business in the State of New York, to its customers located 
in various States of the United States and in the District of Colum- 
bia. Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said rope and cordage sold and 
distributed by it in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 2. Respondent, in the course and conduct of its said business, 
and for the purpose of inducing the purchase of said rope and cord- 
age, has caused the words “Pure Manila” to appear on labels and 
brands affixed to its remade rope and cordage. It has also caused the 
words “Pure Manila” to appear in designating its products on an- 
nouncements and invoices to dealers, jobbers, and distributors, and 
has also stenciled said words in the branding of burlap containers for 
such rope and cordage; and in statements to the trade through the 
medium of the United States mail, respondent has also represented 
itself to be “new manufacturers of pure Manila rope.” 

Par. 3. A substantial portion of the purchasing public believe the 
words “Pure Manila” when used on labels, brands, and advertisements 
of rope and cordage, mean that the product thus labeled, branded, and 
advertised, is a rope or cordage made of new and unused fiber, or 
from material theretofore unused for rope or cordage; that each fiber 
going into the product, from the beginning of the rope-making 
process, is entirely new fiber. The words “new manufacturers of pure 
Manila rope” mean, also, to such substantial portion of the pur- 
chasers of rope that the makers of rope or cordage thus branded, 
labeled, or advertised, are manufacturers of pure Manila rope, and 
that such makers have ample factory equipment to begin with the 
raw material and process such raw material into a finished new rope 
or cordage product. 

Par. 4. Respondent’s product, labeled, branded and advertised as 
shown in paragraph 2 hereof, is not rope or cordage manufactured 
from new and unused, pure Manila fiber. The respondent restrands 
and assembles its products from reclaimed fiber obtained from old, 
used, and discarded rope. Respondent’s factory equipment is less 
than the equipment and machinery used by manufacturers in manu- 
facturing rope and cordage of new materials. In using fiber of old 
ropes, the preliminary steps of combing or preparing, and the spin- 
ning process necessary in making rope of new fiber are eliminated, 
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which elimination is approximately two-thirds of rope making. 
Approximately two-thirds of the labor cost of manufacturing rope 
from new material is eliminated by respondent’s methods of assem- 
bling its product from reclaimed fiber obtained from old, used, and 
discarded rope. Respondent is thereby enabled to sell its rope and 
cordage to the purchasing public at substantially lower prices than 
can be offered by manufacturers of Manila rope and cordage from new 
fiber or material. 

Par. 5. While there is a difference in the appearance of rope manu- 
factured from new material and rope manufactured from used or 
discarded material, which an expert in the rope trade might detect, 
yet a substantial portion of the purchasing public cannot determine 
by the appearance of the rope, such difference. 

Par. 6. Manufacturers, distributors, and sellers of rope and cordage 
have adopted generally the custom and practice, which is generally 
known to purchasers and users of rope and cordage, of so marking 
or branding their products as to indicate the presence of old or used 
fiber when such fiber is used in the manufacture thereof, and to fail 
to so mark or brand rope and cordage containing old and used fiber 
leads purchasers to believe that such rope and cordage contain no old 
or used fiber. 

Par. 7. The use by the respondent of the statements and representa- 
tions hereinabove set out, in connection with the offering for sale and 
sale of its rope and cordage in commerce, as herein set out, has had 
the capacity and tendency to, and does, mislead and deceive many 
dealers and members of the purchasing public into the erroneous and 
mistaken beliefs induced as above set out. As a result thereof, trade 
in said commerce has been diverted unfairly to the respondent from 
competitors who do not misrepresent the nature, character, and qual- 
ity of the material used in the manufacture of rope and cordage, and 
who do not otherwise misrepresent their products. In consequence 
thereof, injury has been done, and is now being done, by respondent 
to competitors in commerce between the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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Order SOUR. TE iG 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, no answer having 
been filed by the respondent, testimony and other evidence taken 
before Robert S. Hall, an examiner of the Commission theretofore 
duly designated by it, in support of the allegations of said complaint, 
brief in support of the complaint filed by John R. Phillips, Jr., 
counsel for the Commission, no brief having been filed on behalf 
of the respondent, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Universal Cordage Co., Inc., 
a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection 
with the offering for sale, sale and distribution of rope and cordage 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Representing that rope or cordage made in whole or in part 
from used or reclaimed Manila fiber is made of new and unused 
fiber. 

2. Using the words “Pure Manila” or any other words of like 
import and meaning to designate, describe or refer to rope or cordage 
made in whole or in part from used or reclaimed Manila fiber. 

3. Representing, through the use of the words “New manufac- 
turers of Pure Manila rope and fiber” or through the use of any 
other words importing or implying that respondent is the manufac- 
turer of the products sold by it, that the respondent is the manu- 
facturer of the rope and cordage sold by it, unless and until it 
actually owns and operates, or directly and absolutely controls, a 
manufacturing plant wherein said products are manufactured in 
their entirety by the respondent. 

TGeds further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 


Syllabus 
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RALSTON PURINA COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3102. Complaint, Apr. 10, 1937—Decision, Dec. 28, 1939 


Where a corporation engaged in manufacture of livestock feeds, cereal foods for 
human consumption, and food for dogs and other animals, including its 
“Purina Dog Chow,” and in sale and distribution of its said product to 
purchasers in other States, in substantial competition with others similarly 
engaged in sale of like products or of those for the same purposes— 

Represented, in pamphlets, circulars, labels, and other advertising matter cir- 
culated through the several States and in the District of Columbia, that 
said “Purina Dog Chow” contained pure beef, pure meat, and meat, facts 
being ingredient thus referred to, and properly designated as “meat meal” 
or dehydrated meat meal, purchased by it from packing companies and 
manufacturers thereof, was made by them under a process by which the 
meat trimmings, deposits of fat, various organs, incidental bone, etc., were 
so treated that two of four chemical food elements of meat, namely, fat 
and moisture, were removed, and any small amount included in original 
contents placed in vats or containers made use of was changed both 
physically and chemically, and there was no meat or beef in the meat 
meal or finished ingredient placed, in form of dry meal or powder, in said 
dog food; 

With tendency and capacity to mislead and deceive substantial part of pur- 
chasing and consuming public into erroneous and mistaken belief that said 
dog food contained pure beef, pure meat, or meat, and with result, as conse- 
quence of such belief, that purchasing and consuming public bought sub- 
stantial amount thereof and trade was unfairly diverted to it from its 
competitors engaged in manufacture, sale, and distribution of such prod- 
ucts, or in sale and distribution thereof, and who truthfully represent the 
contents of their said products; to the substantial injury of competition 
in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors, and constituted unfair 
methods of competition and unfair and deceptive acts and practices in 
commerce. 

Before Mr. W. W. Sheppard, Mr. Miles J. Furnas, and Mr. Ran- 
dolph Preston, trial examiners. 
Mr. S. Brogdyne Teu, IT and Mr. Donovan Divet for the Commis- 


sion. 
Mr. Crawford Johnson and Mr. Thomas S. McPheeters, Jr. of 
Bryan, Williams, Cave & McPheeters, of St. Louis, Mo., for 


respondent. 
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Pursuant to the provisions of an act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to neces its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that Ralston Purina Co., 
hereinafter referred to as respondent, has been and is now using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Missouri, 
with its principal place of business located in the city of St. Louis, 
State of Missouri. It is now, and for some time past has been, en- 
gaged in the manufacture of live stock feeds, cereal foods for human 
consumption and of food for dogs and various other animals, among 
which said products is a dog food which it offers for sale and sells 
under the trade name “Purina Dog Chow.” The respondent sells 
and distributes said product in commerce between and among the va- 
rious States of the United States, causing the same when sold to be 
shipped from its place of business in the State of Missouri to pur- 
chasers thereof located in a State or States other than the State of 
Missouri. 

In the course and conduct of its business, the respondent has been, 
and is, in substantiak competition with various other corporations, part- 
nerships, firms, and individuals engaged in the sale of similar prod- 
ucts or pr baits to be used for the same and similar purposes, which 
competitors cause their products when sold to be transported to pur- 
chasers thereof located in the various States of the United States. 

Par. 2. In the course of promotion of sale and sale of its dog food 
under the trade name “Purina Dog Chow,” the respondent causes 
representations and statements to be made in pamphlets, circulars, 
labels, and other advertising matter circulated throughout the several 
States of the United States to the following effect, gist, or Te: 

That the product contains “pure beef,” “pure meat, ” or “meat.” 

That it contains “whole milk.” 

And that 1 pound of its product contains as much food value as 
3 pounds of fresh or canned meat. 

In truth ane in fact, the product does not contain “pure beef,” 

“pure meat,” or “meat. ” The portion of the contents so deserted 
and descr ‘bed | 1s properly known and referred to as dehydrated meat 
scraps. Said product does not contain “whole milk,” but is made of 
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dried skimmed milk. One pound of the product does not contain as 
much food value as 3 pounds of fresh or canned meat. 

Par. 38. Under the foregoing facts and circumstances, the repre- 
sentations, statements, and terms used by respondent in its advertis- 
ing matter, as set forth in paragraph 2 hereof, are false and 
misleading, and have the capacity and tendency to deceive and do 
deceive the ultimate purchasers and consumers into buying that 
which they do not intend to buy. Through and by virtue of the 
use of such representations, statements, and terms in its advertising 
matter, as aforesaid, the respondent has placed and is placing in the 
hands of its wholesaler and retailer purchasers, the means of deceiv- 
ing the ultimate purchasers and consumers. The aforesaid practices 
have the capacity and tendency to divert to respondent the trade of 
competitors engaged in selling in interstate commerce products of 
the same knid and nature as those of respondent, which products 
are truthfully advertised and described, and thereby substantial 
injury is done by respondent to competition in commerce between 
and among the various States of the United States. 

Par. 4. The acts and things above alleged to have been done 
and the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of section 5 of an act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties. and for other purposes,” approved September 26, 1914. 


Report, Frnprncs as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 10th day of April 1937, 
issued, and thereafter served, its complaint in this proceeding upon 
the respondent, Ralston Purina Co., charging it with the use of 
unfair methods of competition in commerce in violation of the 
provisions of said act. 

After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony in support of the allegations of the com- 
plaint was introduced, first, by S. Brogdyne Teu, II, before W. W. 
Sheppard, a duly appointed trial examiner of the Commission; 
subsequently before Miles J. Furnas, duly appointed trial examiner 
of the Commission, and later, before Randolph Preston, a duly ap- 
pointed trial examiner of the Commission, designated by it to pre- 
side at said hearings. The respondent was represented at all of 
these hearings by its attorneys, Bryan, Williams, Cave & McPheeters, 
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Crawford Johnson and Thomas S. McPheeters, Jr., of said firm, 
appearing as its counsel. Said testimony and other evidence was 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceedings regularly came on for final hearing before the Com- 
mission on the said pleadings, testimony and other evidence, briefs 
in support of the complaint and in opposition thereto, and oral 
argument of the counsel aforesaid. Mr. Donovan Divet, of the Chief 
Counsel’s staff, presented the argument on behalf of the Commis- 
sion; and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent is a corporation, organized, existing 
and doing business under and by virtue of the laws of the State of 
Missouri, with its principal place of business located in the city of 
St. Louis, State of Missouri. It is now, and for some time past 
has been, engaged in the manufacture of livestock feeds, cereal foods 
for human consumption, and of food for dogs and various other 
animals, among which said products is a dog food which it offers 
for sale and sells under the trade name “Purina Dog Chow.” The 
respondent sells and distributes said product in commerce between 
and among the various States of the United States, causing the 
same, when sold, to be shipped from its place of business in the 
State of Missouri to purchasers thereof located in a State or States 
other than the State of Missouri. 

In the course and conduct of its business the respondent has been 
and is in substantial competition with various other corporations 
and with firms, partnerships, and individuals engaged in the sale 
of similar products, or of products to be used for the same purposes, 
which competitors cause their products, when sold, to be transported 
to purchasers thereof located in various States of the United States. 

Par. 2. In the course of the promotion of sale and the sale of its 
dog food under the trade name “Purina Dog Chow,” the respondent 
has caused and causes representations and statements to be made in 
pamphlets, circulars, labels, and other advertising matter circulated 
throughout the several States of the United States and in the District 
ee da maretton mks following effect, that the sald prod- 

{ j T, sat, and meat, when in truth and in fact 
sald product does not contain pure beef, pure meat, beef or meat; but 
the ingredient of the said product so designated and deer heel is 
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properly known and referred to as “meat meal” or more fully as dehy- 
drated meat meal. The ingredient which the respondent represents 
as pure beef, pure meat, or meat is purchased by said respondent from 
Armour & Co. of Chicago, from Swift & Co. of Chicago, and from 
the Kohr Packing Co. of Davenport, Iowa, and after being purchased 
is put into the final product Purina Dog Chow by the respondent. 
The said ingredient is made by all the said companies from substanti- 
ally the same materials and by substantially the same processes of 
manufacture. For the purpose of manufacturing said ingredient the 
said companies place meat trimmings, deposits of fat, hearts, lungs, 
spleen, kidneys, paunches, intestines to a limited extent, incidental 
bone, and connective tissue in the organs and abdominal tract into 
large containers or vats. The final product, Purina Dog Chow, is 
8 percent beef meal and 8 percent pork meal. When the respective 
companies are manufacturing pork meal for use by the respondent the 
ingredients of the meal are taken from hogs and when they are manu- 
facturing beef meal the ingredients are taken from beef animals. The 
contents of the containers or vats are subjected to a temperature of 
212° F. or more. The contents of the containers or vats are subjected 
to this temperature for from 6 to 8 hours, and as a part of this heating 
process the fats and oils are drawn off. The remaining contents of 
the vats or containers are then placed in an expeller or screw-worm, 
which forces out any fat or oil remaining after the heating process. 
The heating process also substantially reduces the moisture content 
of the original contents of the vats or containers. Chemically, meat 
is composed of four food elements, which are protein, fat, moisture, 
and calcium. The heating processes used by all of the companies from 
which the respondent purchases the ingredient in Purina Dog Chow 
designated as meat or beef remove from the original contents of the 
vats or containers two of the four chemical food elements of meat, to 
wit, the fat and the moisture. Meat is the edible portion of the carcass 
of ananimal. The original contents of the said containers or vats in- 
clude a small amount of meat but the Commission finds that the con- 
tents of said vats or containers as a whole cannot properly be designated 
as meat, as pure meat, as beef, or as pure beef, and further finds 
that whatever meat is included in the original contents placed in said 
vats or containers is changed both physically and chemically by the 
heating process and the expelling process of the various companies with 
the result that there is no meat or beef in the final ingredient, meat 
meal, which is placed in the said Purina Dog Chow in the form of a 
dry meal or powder. The Commission finds that the proper designa- 
tion of the ingredient on which the respondent has based its assertions 
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that said Dog Chow contains meat, pure meat, beef, or pure beef, 1s 
meat meal or more fully, dehydrated meat meal. 

Par. 3. The use by the respondent of the representations and state- 
ments aforesaid, and of others of similar import not herein set out, 
in connection with the sale and distribution of the aforesaid product, 
Purina Dog Chow, has had, and now has, the tendency and capacity 
to mislead and deceive a substantial part of the purchasing and con- 
suming public into the erroneous and mistaken belief that said 
product contains pure beef, pure meat, or meat. As a result of this 
mistaken and erroneous belief, the purchasing and consuming public 
have purchased a substantial amount of respondent’s product, with 
the result that trade has been unfairly diverted to respondent from 
its competitors in the manufacture, sale, and distribution of such 
products, or in the sale and distribution thereof, which competitors 
truthfully represent the contents of their respective products; as a 
consequence thereof, substantial injury has been and is being done 
by the respondent to competition in commerce between and among 
the various States of the United States and in the District of 
Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition and unfair and decep- 
tive acts and practices, in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion on the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken before W. W. Sheppard, Miles J. 
Furnas, and Randolph Preston, examiners of the Commission thereto- 
fore duly designated by it, in support of said complaint and in opposi- 
tion thereto, briefs filed herein, and oral arguments by Donovan Divet, 
counsel for the Commission, and by Crawford Johnson, counsel for 
the respondent, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the pro- 
visions of the Federal Trade Commission Act. 

It és ordered, That the respondent Ralston Purina Co., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of its food for dogs known as Purina 
Dog Chow, or any other product containing substantially similar in- 
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gredients, whether sold under the same name or under any other name, 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

Using the terms “pure beef,” or “pure meat” or “meat” or “beef” or 
any other terms of similar import or meaning to designate or describe 
dehydrated meat meal, or any product which is not meat or beef in 
fact. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE Matter OF 


A. SCHOTTLAND, INC., AND VALMOR UNDERGARMENT 
COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3276. Complaint, Dec. 2, 1987—Decision, Dec. 28, 1939 


Where a corporation engaged in manufacture of fabrics and in sale thereof 
to garment manufacturers and other purchasers located throughout the 
various States and in the District of Columbia; in soliciting and selling 
certain of its fabrics to such manufacturers— 

(a) Supplied such customers with tags and labels to be affixed and attached to 
garments made therefrom, and which were thus affixed by said customers 
to garments made from fabrics in question, and which bore statement 
“PURE DYE NANUETTE CREPE DuPont Rayon and Silk,’ with words “Pure 
Dye” and “Crepe” featured theron and words “Dupont Rayon and Silk” 
printed in small and less conspicuous type, and which tags and labels set 
forth, on back thereof, “ ‘Nanuette Crepe’ makes possible the elimination of 
tin-weighted cloths for lingerie,” “The ‘Nanuette Crepe’ label is the guar- 
antee of PURE DYE * * *,” “Best results are obtainable when the silk 
lingerie is ironed * * *,” and thereby represented to purchasing public 
and garment manufacturers that fabrics thus advertised, offered, and sold 
were silk, facts being they were not made of silk, product of cocoon of 
silkworm, as long definitely and specifically associated with word in mind 
of retail dealers and consuming public generally, but were composed entirely 
of materials other than silk, and made of rayon; and 

Where second concern engaged in manufacture of women’s undergarments and 
other allied products, and in sale thereof to retailers and other purchasers 
throughout the various States and in the District of Columbia— 

(b) Tagged and labeled garments made by it from fabrics which it purchased 
from such fabric manufacturer with tags and labels supplied by manufac- 
turer in question, as above described, and in a display folder, with which 
it accompanied its said garments, set forth legend “PURE DYE NANUETTH CREPE 
DuPont Rayon and Silk,” with words “Pure Dye” and “Raysilk” featured 
in large conspicuous type and words “Made of Silk and Rayon” printed 
in less conspicuous type, and in other display folders, with which it accom- 
panied other garments made, offered and sold by it, featured words “Van 
Ceta Taffeta Slips” and “Val Sheen Satin Slips,’ and represented thereby 
to members of purchasing public and retail and other detalers that gar- 
ments thus advertised, offered and sold were silk, facts being they were not 
products of silk, long held in great public esteem and confidence for their 
preeminent qualities and long associated in public mind with fabric made 
from cocoon of silkworm, or silk as designated, described and referred to 
in case of dress goods, ladies’ undergarments, and other items of wearing 
apparel as “Pure Dye,” “Crepe,” “Taffeta,” and “Satin” or through coined 
word including word “silk”; 

With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that such representations were true, 
and to cause them to purchase said products as result of such erroneous 
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beliefs thus induced, and with result that trade in commerce was unfairly 
diverted to them from those engaged in manufacture and sale of fabrics, 
garments, ladies’ slips, and other allied products in commerce among the 
various States and in the District of Columbia, and who do not misrepresent 
in any manner the kind or quality of goods made, offered, and sold by them, 
and substantial injury was done to competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors and con- 
stituted unfair methods of competition. 

Before Mr. Edward EF. Reardon, trial examiner. 
Mr. James L. Fort for the Commission. 
Evans, Smith & Evans, of Paterson, N. J., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that A. 
Schottland, Inc., a corporation, and Valmor Undergarment Co., a 
corporation, hereinafter referred to as respondents, have been and 
are using unfair methods of competition in commerce, as commerce 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacraPuH 1. Respondent, A. Schottland, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey with its office and principal place 
of business located at 1441 Broadway, New York, in said State. It 
is now, and for many years last past has been, engaged in the busi- 
ness of manufacturing fabrics. It sells, and has sold and distributed, 
such goods to garment manufacturers and other customers located 
in the various States of the United States and in the District of 
Columbia. It causes, and during the time above mentioned has 
caused, its said goods, when sold, to be shipped from its factories 
located at Nanuet, N. Y., and at Rocky Mount, N. C., to the pur- 
chasers thereof located in the various States of the United States 
other than the States of origin of such shipments. 

Respondent Valmor Undergarment Co. is a corporation organized, 
existing, and doing business under and by virtue of the laws of 
the State of New York with its office and principal place of business 
located at 149 Madison Avenue, New York, in said State. It is 
now, and for many years last past has been, engaged in the business 
of manufacturing ladies’ undergarments and other allied products. 
It sells, and has sold and distributed, such undergarments and other 
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allied products to retail dealers and other customers located in the 
various States of the United States and in the District of Columbia. 
It causes, and during the time above mentioned has caused, its said 
products when sold to be shipped from its place of business in New 
York City to the purchasers thereof located in the various States 
of the United States other than the State of New York. 

There is now, and has been at all times mentioned herein, a con- 
stant current of trade and commerce by said respondents in said 
products so sold by them between and among the various States 
of the United States. Respondents are now, and at all times herein 
mentioned have been, in substantial competition with other corpora- 
tions and with persons, firms, and partnerships engaged in the sale 
and distribution of fabrics, ladies’ undergarments, and other allied 
products in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent A. Schottland, Inc., in soliciting 
the sale of and selling certain of its products to garment manufac- 
turers supples its customers with tags and labels to be affixed and 
attached to the garments made from said fabrics. Said customers 
did, and do, attach and affix such tags and labels to the garments 
manufactured by them from said products. The said labels and tags 
bear the following statement: 


PURE DYE 
NANUETTE 
CREPE 
DuPont Rayon and Silk 
On both the tags and labels the words “Pure Dye” and “Crepe” 
are featured and displayed prominently in large, conspicuous type, 
while the words “DuPont Rayon and Silk” are printed in small 
and less conspicuous type. On the backs of the tags the following 
statements appear: “‘Nanuette Crepe’ makes possible the elimina- 
tion of 10-weight cloths for lingerie,” “The ‘Nanuette Crepe’ label 
is a guarantee of PURE DYE * * *, and “Best Results are ob- 
tainable when the silk lingerie is ironed * * *.” Other fabrics 
sold and shipped by the respondent, A. Schottland, Inc., in commerce 
as set out in paragraph 1 are branded or labeled “RA YSILK.” 
The foregoing statements and representations made by the respond- 
ent, A. Schottland, Inc., as in this paragraph set out, serve as rep- 
resentations to the purchasing public and to garment manufacturers 
that such fabrics so advertised and offered for sale were. and are, 
silk fabrics. The representations hereinabove set forth are, and 
were, false and misleading in that said fabrics so represented, desig- 
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nated and referred to are not, and were not, composed of silk, the 
product of the cocoon of the silkworm, but are, and were, composed 
of materials other than silk. 

Par. 3. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent Valmor Undergarment Co. purchases 
certain fabrics manufactured by respondent A. Schottland, Inc., 
which are tagged, branded, and labeled, as set out in paragraph 2 
hereof. Respondent Valmor Undergarment Co. uses said fabrics 
so purchased and so tagged, branded, and labeled in the manufacture 
by it of garments, ladies’ slips, and other allied products which 
it offers for sale and sells, tagged and labeled as aforesaid, in com- 
merce as hereinbefore set out, accompanied by a display folder bear- 
ing the following: 

PURE DYE 

NANUETTE 

CREPE 
DuPont Rayon and Silk 

The said display folders featured the words, “Pure Dye” and “Ray- 
silk,” in large conspicuous type, while the words “Made of Silk and 
Rayon” were printed in less conspicuous type. Other garments man- 
ufactured by the respondent Valmor Undergarment Co. and offered 
for sale and sold in commerce as hereinbefore set out were accom- 
panied by display folders on which appeared in large, conspicuous 
type “Van Ceta Taffeta Slips,” and “Val Sheen Satin Slips.” 

The statements and representations made by the respondent Val- 
mor Undergarment Co., as in this paragraph set out, serve as repre- 
sentations to members of the purchasing public and to retail dealers 
and other dealers that such garments so advertised and offered for 
sale were, and are, silk garments. Such representations are, and 
were, false and misleading in that said garments so represented, des- 
ignated and referred to are not, and were not, composed of silk, 
the product of the cocoon of the silkworm, but are, and were, com- 
posed of materials other than silk. 

Par. 4. The word “silk” for many years last past has had and 
still has in the mind of the retail dealers and consuming public gen- 
erally a definite and specific meaning, to wit: The product of the 
cocoon of the silkworm. Silk products for many years have held and 
still hold a great public esteem and confidence for their preeminent 
qualities. Silk fiber has long been woven into a variety of fabrics; a 
variety of distinctive terms has been applied to the fabrics resulting 
from different types of weaving of silk fiber. Dress goods, ladies’ un- 
dergarments, and other items of wearing apparel designated, de- 
scribed, and referred to as “Pure Dye,” “Crepe,” “Taffeta,” and 
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“Satin” or by use of any coined word which includes the word “Silk,” 
have been for a long time, and at the present time still are, associated 
in the public mind with the fabric made from the cocoon of the silk- 
worm commonly known and understood by the public generally as 
“oilk.” 

Par. 5. There are among the competitors of respondents mentioned 
in paragraph 1 hereof corporations, individuals, partnerships, and 
firms engaged in the manufacture and sale of fabrics, garments, la- 
dies’ slips, and other allied products who do not misrepresent the 
kind of goods manufactured and offered for sale by them. 

Par. 6. The use by respondents of the representations set forth 
herein have had, and now have, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are, and were, true and to 
cause them to purchase said products as a result of such erroneous 
beliefs engendered as above set forth. The use by respondents of 
the representations aforesaid has unfairly diverted, and does unfairly 
divert, trade in said commerce to the respondents from their said 
competitors, and thereby substantial injury is being, and has been, 
done by respondents to competition in commerce among and between 
the various States of the United States. 

Par, 7. The above alleged acts and practices, of respondents, as 
hereinabove alleged, are all to the prejudice of the public and respond- 
ents’ said competitors, and constitute unfair methods of competition 
in commerce within the intent and meaning of section 5 of an act 
of Congress entitled “An act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” approved 
September 26, 1914. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 2, 1937, issued and 
served its complaint in this proceeding upon the respondents, 
A. Schottland, Inc., and Valmor Undergarment. Co., Inc., charging 
them with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. On March 16, 1938, the 
respondent Valmor Undergarment Co., Inc., filed its substitute 
answer to the complaint in which it admitted the truth of all the 
material allegations of the complaint. The respondent A. Schott- 
land, Inc., filed its answer to the complaint on December 23, 1937. 
After the issuance of said complaint and the filing of respondents’ 
answers thereto testimony and other evidence in support of the allega- 
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tions of said complaint were introduced by James L. Fort, Esq., 
attorney for the Commission, and by Mr. George Schottland, the 
secretary of respondent, A. Schottland, Inc., in its behalf in opposi- 
tion to the complaint, before Edward E. Reardon, Esq., an examiner 
of the Commission, theretofore duly designated by it, and said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission upon the said complaint, 
the answers of the respondents, the testimony and other evidence, the 
brief of counsel for the Commission in support of the complaint 
(respondents not having filed a brief and oral argument not having 
been requested) ; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, A. Schottland, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New Jersey and having its office and principal place of 
business at No. 1441 Broadway, in the city and State of New York. 
It is and has been for many years last past engaged in the business 
of manufacturing fabrics in its factories, which are located at Rocky 
Mount, N. C., and at Nanuet, N. Y., and in the business of selling, 
in commerce, the fabrics manufactured by it to garment manufac- 
turers and to other purchasers of its fabrics, located throughout the 
various States of the United States and in the District of Columbia. 

Par. 2. The respondent, Valmor Undergarment Co., Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of New York, and having its office and principal place of 
business at. No. 149 Madison Avenue, in the city and State of New 
York. It has been for many years last past and now is engaged in 
the business of manufacturing women’s undergarments and other 
allied products and in the business of selling same, in commerce, to 
retail dealers and to other purchasers located throughout the various 
States of the United States and in the District of Columbia. 

Par. 3. The respondents, A. Schottland, Inc., and Valmor Under- 
garment Co., Inc., in the sale by them, respectively, of fabrics, 
women’s undergarments and other allied products, are and have 
been, during all the times mentioned and referred to above, in sub- 
stantial competition, in commerce, among and between the various 
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States of the United States and in the District of Columbia, with 
other individuals, firms, and corporations who are and have been 
engaged in the sale of fabrics, women’s undergarments, and other 
allied products. 

Par. 4. In the course and conduct of its business as described herein, 
respondent, A. Schottland, Inc., in soliciting the sale of and selling 
certain of its fabrics to garment manufacturers, supplies its customers 
with tags and labels to be affixed and attached to the garments made 
from said fabrics. Said customers affix such tags and labels to the 
garments manufactured by them from the said fabrics. The said 
labels and tags bear the following statement: 

PURE DYE 
NANUETTE 
CREPE 
DuPont Rayon and Silk 
On both the tags and labels the words “Pure Dye” and “Crepe” are 
featured and displayed prominently in large, more conspicuous type, 
while the words “DuPont Rayon and Silk” are printed in small and 
less conspicuous type. On the backs of the tags the following state- 
ments appear. 
“Nanuette Crepe” makes possible the elimination of tin weighted cloths for 
lingerie 
The ‘‘Nanuette Crepe” label is a guarantee of PURE DYE * * * 


Best results are obtainable when the silk lingerie is ironed * * * 


The foregoing statements and representations made by the respond- 
ent, A. Schottland, Inc., as set out herein, serve as representations to 
the purchasing public and to garment manufacturers that such fabrics 
so advertised, offered for sale, and sold, were, and are, silk fabrics. 
The representations hereinabove set forth are, and were, false and 
misleading in that said fabrics so represented, designated, and re- 
ferred to are not, and were not, composed of silk, the product of the 
cocoon of the silkworm, but are, and were, composed entirely of mate- 
rials other than silk, to wit, rayon. 

Par. 5. In the course and conduct of its business as described here- 
in, respondent Valmor Undergarment Co., Inc., purchases certain 
fabrics manufactured by the respondent A. Schottland, Inc., with 
which fabrics respondent A. Schottland, Inc., furnishes certain tags 
and labels as described herein. Respondent Valmor Undergarment 
Co., Inc., uses said fabrics, so purchased, and said tags and labels in 
the manufacture by it of garments, ladies’ slips, and other allied prod- 
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ucts which it offers for sale and sells, tagged and labeled as aforesaid, 
in commerce, accompanied by a display folder bearing the following: 

PURE DYE 

NANUETTE 

CREPE 
DuPont Rayon and Silk 

The said display folders featured the words “Pure Dye” and “Ray- 
silk” in large conspicuous type, while the words “Made of Silk and 
Rayon” were printed in less conspicuous type. Other garments man- 
ufactured by the respondent Valmor Undergarment Co., and offered 
for sale and sold in commerce as hereinbefore set out were accom- 
panied by display folders on which appeared in large, conspicuous 
type “Van Ceta Taffeta Slips,” and “Val Sheen Satin Slips.” 

The statements and representations made by the respondent Val- 
mor Undergarment Co., Inc., as in this paragraph set out, serve as 
representations to members of the purchasing public and to retail 
dealers and other dealers that such garments so advertised and offered 
for sale were, and are, silk garments. Such representations are, and 
were, false and misleading in that said garments so represented, 
designated, and referred to are not, and were not, composed of silk, 
the product of the cocoon of the silkworm, but are, and were, com- 
posed of materials other than silk. 

Par. 6. The word “silk” for many years last past has had and still 
has in the mind of the retail dealers and consuming public generally 
a definite and specific meaning, to wit: The product of the cocoon of 
the silkworm. Silk products for many years have held and still 
hold a great public esteem and confidence for their preeminent qual- 
ities. Silk fiber has long been woven into a variety of fabrics; a va- 
riety of distinctive terms has been applied to the fabrics resulting 
from different types of weaving of silk fiber. Dress goods, ladies’ 
undergarments, and other items of wearing apparel designated, de- 
scribed and referred to as “Pure Dye,” “Crepe,” “Taffeta,” and 
“Satin” or by use of any coined word which includes the word “Silk,” 
have been for a long time, and at the present time still are, asso- 
ciated in the public mind with the fabric made from the cocoon of the 
silkworm commonly known and understood by the public generally 
as “Silk.” 

Par. 7. There are among the competitors of respondents, corpora- 
tions, individuals, partnerships, and firms engaged in the manufac- 
ture and sale of fabrics, garments, ladies’ slips, and other allied 
products in commerce between and among the various States of the 
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United States and in the District of Columbia who do not misrepre- 
sent in any manner the kind or quality of goods manufactured. 
offered for sale, and sold by them. 

Par. 8. The use by respondents of the representations set forth 
herein have had, and now have, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are, and were, true and to 
cause them to purchase said products as a result of such erroneous 
beliefs induced as above set forth. The use by respondents of the 
representations aforesaid has unfairly diverted, and does unfairly 
divert, trade in commerce to the respondents from their said com- 
petitors, and thereby substantial injury is being, and has been, done 
by respondents to competition in commerce among and between the 
various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent Valmor Undergarment Co., Inc., in which answer the Val- 
mor Undergarment Co., Inc., admits all the material allegations 
of fact set forth in said complaint and states that it waives all 
intervening procedure and further hearing as to said facts; the 
answer of the respondent, A. Schottland, Inc., denying many of the 
material allegations of the complaint, testimony, and other evidence 
taken before Edward E. Reardon, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of 
said complaint and in opposition thereto, and brief filed by the 
counsel for the Commission, and the Commission having made its 
findings as to the facts and its conclusion that said respondents 
have violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, A. Schottland, Inc., and Val- 
mor Undergarment Co., Inc., their respective officers, representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale, and dis- 
tribution of textile fabrics including women’s undergarments and 
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garments or similar products, in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Using the words “pure dye” or any other word or words of 
similar import or meaning to designate or describe fabrics which are 
not composed wholly of unweighted silk, the product of the cocoon of 
the silkworm, provided that in the case of a fabric or material com- 
posed in part of unweighted silk and in part of materials other than 
unweighted silk, such words may be used. as descriptive of the un- 
weighted silk content if there is used in immediate connection or con- 
junction therewith in letters of equal size and conspicuousness, a 
word or words accurately describing and designating each constituent 
fiber or material thereof in the order of its predominance by weight, 
beginning with the largest single constituent; 

2. Using the words “satin,” “taffeta,” or “crepe” or any other word 
or words of similar import or meaning to describe or designate any 
fabric or product which is not composed wholly of silk, the product of 
the cocoon of the silkworm: Provided, however, That when said words 
are used truthfully to designate or describe the type of weave, con- 
struction or finish, such words must be qualified by using in immediate 
connection and conjunction therewith in letters of at least equal size 
and conspicuousness a word or words clearly and accurately naming or 
describing the fibers or materials from which said product is made; 

3. Using the term “silk” or any other term or terms which includes 
the word “silk,” or any colorable simulation thereof, or using any other 
term of similar import or meaning to describe or designate any fabric 
or product which is not wholly composed of silk, the product of the 
cocoon of the silkworm, provided that in the case of a fabric or prod- 
uct composed in part of silk and in part of materials other than silk, 
such term or similar terms may be used as descriptive of the silk con- 
tent when immediately accompanied by a word or words accurately 
describing and designating such other materials in the order of their 
predominance by weight, beginning with the largest single constituent. 

It is further ordered, That the respondents shall within 60 days after 
service upon them of this order file with the Commission a report in 
writing setting forth in detail the manner in which they have com- 
plied with this order. 
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CIVILIAN PREPARATORY SERVICE, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3387. Complaint, Apr. 22, 1988—Decision, Dec. 28, 1939 


Where a corporation engaged in sale and distribution of correspondence courses of 


(a 


= 


(c) 


study and imstruction for civil service examinations for certain Govern- 
ment positions to purchasers in various other States, in substantial com- 
petition with others similarly engaged in sale and distribution in commerce 
among the various States and in the District of Columbia of correspond- 
ence courses of study and instruction to prepare students for such exam- 
inations, and of correspondence courses of study and instruction of other 
kinds; in soliciting, directly and through its representatives, sale of its 
said courses— 

Represented that it or its representatives were connected with or under 
supervision of Government or Civil Service Commission, and that it was 
cooperating with and working in conjunction with said commission or 
by authorization thereof in preparing students for such examinations, 
and that its school had been selected by such commission to select and 
prepare candidates for civil service examinations and positions, facts 
being neither it nor its representatives had any connection with Government 
or Civil Service Commission, did not cooperate with latter or operate by 
authority thereof, as above set forth, and statements and representations 
made as above described were otherwise false; 

Represented that it was able to and did secure advance information 
with respect to civil service examinations, and that such examinations 
would be held at specified times and places, or within specified time, 
and that Government positions were open or available to those taking its 
course and passing Civil Service examination, facts being it had no 
means of securing advance information with respect to such examinations 
not open to members of general public, and did not in fact secure such 
information, in case of the greater percentage of students solicited Gov- 
ernment positions were not then open and available, nor were civil service 
examinations fixed for definite time or place or to be held within speci- 
fied time in the future, nor within reasonable time thereafter ; 

Represented that prospects solicited had been selected for definite Gov- 
ernment positions after qualifying by taking its courses and passing the 
civil service examination, and that it was necessary to take said course in 
order to take such examination or secure a position under the classified 
civil service, and that its students were given preferences in such exam- 
inations or in appointments to such positions, and that its school had 
the recognition or approval of the Government or said commission, facts 
being neither it nor its representatives had any Official authority to 
pelect prospects for such positions or examinations therefor, representa- 
tions made by it as above set forth were otherwise false, and it could 
not assure or guarantee Government position to its students and did not 
fulfill such representations made by its representatives; and 
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(d) Represented that payment of purchase price of its course of instruction, 
or balance due after initial payment, might be paid after the student 
obtained a position with the Government, facts being it did not fulfill 
promises made by its representatives that payments on the cost of its 
courses might be thus deferred, but required payment during period of 
instruction, regardless of employment by Government ; 

With effect of misleading purchasers and prospective purchasers of its said 
courses into the erroneous and mistaken belief that such various mis- 
representations were true, and to induce such purchasers to buy its said 
courses of study and instruction by reason thereof, and of thereby unfairly 
diverting trade to it from competitors engaged in sale of similar and 
other courses, and including those who, in the sale of their respective 
courses, do not similarly or in any manner misrepresent the same or 
matters pertaining thereto; to the substantial injury of competition in 
commerce among the various States: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition. 

Before Wr. Robert S. Hall, trial examiner. 
Mr. John R. Phillips, Jr. for the Commission. 


Via, Hardwick & Quinlan, of Huntington, W. Va., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Civilian Preparatory 
Service, Inc., a corporation, hereinafter referred to as respondent, 
has violated the provisions of the said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracrarn 1. Said respondent, Civilian Preparatory Service, Inc., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of West Virginia with its office and 
principal place of business located at Simms-Keller Building, in the 
city of Huntington in said State. 

Par. 2. Said respondent, Civilian Preparatory Service, Inc., a cor- 
poration, is now, and has been for more than 2 years last past, engaged 
in the sale and distribution in commerce between and among the 
various States of the United States of courses of study and instruction 
intended for preparing students thereof for examinations for certain 
civil service positions under the United States Government, which said 
courses of study and instruction are pursued by correspondence through 
the medium of United States mail. Respondent in the course and 
conduct of said business during the time aforesaid caused and does 
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now cause its said courses of study and instruction to be transported 
from its said place of business in West Virginia to, into, and through 
States of the United States other than West Virginia to the various 
purchasers thereof in such other States. 

Par. 3. During the time above mentioned other individuals, firms, 
and corporations in various States of the United States have been and 
are engaged in the sale and distribution in commerce between and 
among the various States of the United States and in the District 
of Columbia of courses of study and instruction intended for prepar- 
ing students thereof for examinations for civil service positions under 
the United States Government and also of courses of study and instruc- 
tion of other kinds, all of which are pursued by correspondence. Said 
respondent has been, during the time aforesaid, in substantial compe- 
tition in commerce between and among the various States of the 
United States in the sale of its said courses of study and instruction 
with such other individuals, firms, and corporations. 

Par. 4. Said respondent, in soliciting the sale of and in selling 
its said courses of study and instruction has made many misrep- 
resentations to prospective students both directly and through its 
representatives, among which misrepresentations are the following: 

1. That such representatives represent or are connected with or 
are under the supervision of the United States Government or the 
United States Civil Service Commission. 

2. That respondent, in conducting said business as aforesaid, is 
an agency or representative of or connected with the United States 
Government or the United States Civil Service Commission, or that 
it is cooperating with or working in conjunction with or by author- 
ization of the United States Civil Service Commission in preparing 
students for civil service examinations. 

3. That a Government job is assured or guaranteed to the student 
taking the course offered. 

4. That respondent has means of securing and does in fact secure 
advance information concerning examinations to be held by the 
United States Civil Service Commission. 

5. That Government positions are open and available to students 
taking respondent’s course and passing the civil service examination. 

6. That civil service examinations will be held at definite times 
or places or within a specified time. 

7. That the prospect solicited has been selected for a definite Gov- 


ernment position after qualifying by taking respondent’s course and 
passing the civil service examination. 
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8. That it is necessary to take respondent’s course in order to 
take a civil service examination or secure a Government position 
under the classified civil service. 

9. That respondent school has been selected by the United States 
Civil Service Commission to select and prepare candidates for civil 
service examinations and positions. 

10. That the balance due after the initial payment may be paid 
after the student starts working for the Government. 

11. That respondent school is recognized or approved by the 
Government. 

12. That students of the school conducted by respondent are given 
preferences in civil service examinations or in appointments to 
Government positions. 

Par. 5. In truth and in fact neither respondent nor its representa- 
tives represent or are connected with the United States Government 
or the United States Civil Service Commission, nor do they 
cooperate with or operate by authority of said Civil Service 
Commission in preparing students for civil service examinations. 
Respondent cannot assure or guarantee a Government job to its 
students and does not fulfill such representations when made by 
its representatives. Respondent has no means of securing advance 
information concerning examinations to be held by the United States 
Civil Service Commission that is not open to members of the general 
public, nor does it in fact secure such information. In the greater 
percentage of cases of solicitation of students by respondent’s 
representatives, Government positions are not open and available 
at the time and civil service examinations are not fixed for a 
definite time or place or to be held within a specified time in 
the future, nor are examinations for such positions held within a 
reasonable time thereafter. Neither respondent nor its representa- 
tives have any official authority to select prospects for Government 
positions or for examinations therefor. It is not necessary to take 
respondent’s courses in order to take civil service examinations or 
to secure Government positions under the classified civil service. The 
school conducted by respondent has not been selected by the United 
States Civil Service Commission to prepare candidates for civil 
service examinations and positions. Respondent does mot fulfill 
promises made by its representatives that payments on the cost of 
its courses may be made after its students start working for the Gov- 
ernment, but requires payment therefor during the period of instruc- 
tion regardless of employment by the Government. The school con- 
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ducted by respondent is not recognized or approved by the Govern- 
ment and students thereof are not given preferences in civil service 
examinations or in appointments to Government positions. 

Par. 6. The foregoing representations used by respondent through 
its representatives in offering for sale and selling its courses of 
study and instruction have had and now have the tendency and capac- 
ity to do in fact mislead purchasers and prospective purchasers 
thereof into the erroneous and mistaken belief that such representa- 
tions as set out in paragraph 4 hereof are true, and to induce them to 
purchase such courses of study and instruction on account thereof. 
Thereby trade is unfairly diverted to respondent from competitors 
engaged in the sale in commerce between and among the various 
States of the United States and in the District of Columbia of cor- 
respondence courses intended for preparing students thereof for 
civil service examinations as well as from those so engaged in such 
sale in other lines of study. 

There are among the competitors of respondent those who in the 
sale of their respective courses of study and instruction do not simi- 
larly or in any manner misrepresent the same or matters pertaining 
thereto. As a result of respondent’s said practices, as herein set 
forth, substantial injury has been and is now being done by respond- 
ent to competition in commerce between and among the various 
States of the United States. 

Par. 7. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Rerort, Finprnes as ro tHe Facts, aND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 22, 1938, issued, and on 
April 25, 1938, served its complaint in this proceeding upon the re- 
spondent, Civilian Preparatory Service, Inc., a corporation, charging 
it with the use of unfair methods of competition in commerce in vio- 
lation of the provisions of said act. After the issuance of said com- 
plaint, and the filing of respondent’s answer, the Commission, by 
order entered herein, granted respondent’s motion for permission to 
withdraw said answer and to substitute therefor an answer admit- 
ting all the material allegations of fact set forth in said complaint 
and waiving all intervening procedure and further hearing as to 
said facts. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and substitute 
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answer, and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Said respondent, Civilian Preparatory Service, Inc., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of West Virginia with its office and 
principal place of business located at Simms-Keller Building, in the 
city of Huntington in said State. 

Par. 2. Said respondent, Civilian Preparatory Service, Inc., a cor- 
poration, is now, and has been for more than two years last past, 
engaged in the sale and distribution in commerce between and among 
the various States of the United States of courses of study and in- 
struction intended for preparing students thereof for examinations 
for certain civil service positions under the United States Government, 
which said courses of study and instruction are pursued by corre- 
spondence through the medium of United States mail. Respondent 
in the course and conduct of said business during the time aforesaid 
caused and does now cause its said course of study and instruction 
to be transported from its said place of business in West Virginia to, 
into and through States of the United States other than West Vir- 
ginia to the various purchasers thereof in such other States. 

Par. 3. During the time above mentioned other individuals, firms, 
and corporations in various States of the United States have been 
and are engaged in the sale and distribution in commerce between and 
among the various States of the United States and in the District of 
Columbia of courses of study and instruction intended for preparing 
students thereof for examinations for civil service positions under the 
United States Government and also of courses of study and instruc- 
tion of other kinds, all of which are pursued by correspondence. 
Said respondent has been, during the time aforesaid, in substantial 
competition in commerce between and among the various States of 
the United States in the sale of its said courses of study and instruc- 
tion with such other individuals, firms, and corporations. 

Par. 4. Said respondent, in soliciting the sale of and in selling its 
said courses of study and instruction has made many misrepresenta- 
tions to prospective students both directly and through its repre- 
sentatives, among which misrepresentations are the following: 

1. That such representatives represent or are connected with or are 
under the supervision of the United States Government or the United 
States Civil Service Commission. 
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2. That respondent, in conducting said business as aforesaid, is an 
agency or representative of or connected with the United States Civil 
Service Commission, or that it is cooperating with or working in 
conjunction with or by authorization of the United States Civil Serv- 
ice Commission in preparing students for civil service examinations. 

3. That a Government job is assured or guaranteed to the student 
taking the course offered. 

4. That respondent has means of securing and does in fact secure 
advance information concerning examinations to be held by the 
United States Civil Service Commission. 

5. That Government positions are open and available to students 
taking respondent’s course and passing the civil service examination. 

6. That civil service examinations will be held at definite times or 
places or within a specified time. 

7. That the prospect solicited has been selected for a definite Gov- 
ernment position after qualifying by taking respondent’s course and 
passing the civil service examination. 

8. That it is necessary to take respondent’s course in order to 
take a civil service examination or secure a Government position 
under the classified civil service. 

9. That respondent school has been selected by the United States 
Civil Service Commission to select and prepare candidates for civil 
service examinations and positions. 

10. That the balance due after the initial payment may be paid 
after the student starts working for the Government. 

11. That respondent school is recognized or approved by the 
Government. 

12. That students of the school conducted by respondent are 
given preferences in civil service examinations or in appointments 
to Government positions. 

Par. 5. In truth and in fact neither respondent nor its representa- 
tives represent or are connected with the United States Govern- 
ment or the United States Civil Service Commission, nor do they 
cooperate with or operate by authority of said Civil Service Com- 
mission in preparing students for civil service examinations. Re- 
spondent cannot assure or guarantee a Government job to its 
students and does not fulfill such representations when made by its 
representatives. Respondent has no means of securing advance in- 
formation concerning examinations to be held by the United States 
Civil Service Commission that is not open to members of the general 
public, nor does it in fact secure such information. In the greater 
percentage of cases of solicitation of students by respondent’s rep- 
resentatives, Government positions are not open and available at the 
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time and civil service examinations are not fixed for a definite time 
or place or to be held within a specified time in the future, nor are 
examinations for such positions held within a reasonable time there- 
after. Neither respondent nor its representatives have any official 
authority to select prospects for Government positions or for exam- 
imations therefor. It is not necessary to take respondent’s courses 
in order to take civil service examinations or to secure Government 
positions under the classified civil service. The school conducted by 
respondent has not been selected by the United States Civil Service 
Commission to prepare candidates for civil service examinations and 
positions. Respondent does not fulfill promises made by its rep- 
resentatives that payments on the cost of its courses may be made 
after its students start working for the Government, but requires 
payment therefor during the period of instruction regardless of 
employment by the Government. The school conducted by respond- 
ent is not recognized or approved by the Government and students 
thereof are not given preferences in civil service examinations or 
in appointments to Government positions. 

Par. 6. The foregoing representations used by respondent through 
its representatives in offering for sale and selling its courses of study 
and instruction have had and now have the tendency and capacity 
to and do in fact mislead purchasers and prospective purchasers 
thereof into the erroneous and mistaken belief that such representa- 
tions as set out in paragraph 4 hereof are true, and to induce them 
to purchase such courses of study and instruction on account thereof. 
Thereby trade is unfairly diverted to respondent from competitors 
engaged in the sale in commerce between and among the various 
States of the United States and in the District of Columbia of cor- 
respondence courses intended for preparing students thereof for civil 
service examinations as well as from those so engaged in such sale 
in other lines of study. 

There are among the competitors of respondent those who in the 
sale of their respective courses of study and instruction do not 
similarly or in any manner misrepresent the same or matters per- 
taining thereto. As a result of respondent’s said practices, as herein 
set forth, substantial injury has been and is now being done by 
respondent to competition in commerce between and among the 
various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 


266 FEDERAL TRADE COMMISSION DECISIONS 


Order 80 F. T. C. 


competitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material al- 
legations of fact set forth in said complaint, and states that it waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Civilian Preparatory Service, 
Inc., a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of its courses of study and 
instruction, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Representing that the respondent or its representatives have any 
connection with or are under the supervision of the United States 
Government or the United States Civil Service Commission, or that 
respondent is cooperating with or working in conjunction with or by 
authorization of the United States Civil Service Commission in pre- 
paring students for civil service examinations, or that its school 
has been selected by the United States Civil Service Commission to 
select and prepare candidates for civil service examinations and 
positions. 

2. Representing that the respondent is able to secure any advance 
information with respect to civil service examinations which is not 
available to the general public. 

3. Representing that Government positions are open or available 
to students taking respondent’s course and passing the civil service 
examination, or that civil service examinations will be held at a speci- 
fied time or place, unless such examinations have in fact been set. by 
the United States Civil Service Commission for such time and place. 

4, Representing that a prospect solicited has been selected for a 
definite Government position after qualifying by taking respondent’s 
course and passing the civil service examination, or that it is neces- 
sary to take respondent’s course in order to take a civil service 


examination or secure a government position under the classified 
civil service. 
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5. Representing that students of the school conducted by respond- 
ent are given preferences in civil service examinations or in appoint- 
ments to Government positions, or that respondent’s school has the 
recognition or approval of the United States Government or the Civil 
Service Commission. 

6. Representing that the payment of the purchase price of re- 
spondent’s course of instruction, or any part thereof, may be deferred 
until after the student has obtained a position with the Government, 
unless and until such is the fact. 

It is further ordered, That respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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METZ BROS. BAKING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS AMENDED 
BY SEC. 1 OF AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3740. Complaint, Mar. 20, 1939—Decision, Dec. 28, 1939 


Where a corporation engaged in manufacture, offer, sale, and distribution of 
bread between and among the States of Iowa, Minnesota, South Dakota, 
and Nebraska, for resale in said various States and, as thus engaged, in 
substantial competition with others similarly engaged in manufacture, sale, 
and distribution of said product in commerce— 

Discriminated in price between different purchasers buying said bread of like 
grade and quality sold by it in interstate commerce for use, consumption, 
and resale, through giving and allowing to some of its purchasers lower 
prices than given or allowed to others of its purchasers, in lowering pre- 
vailing wholesale price of bread sold by it and its competitors in various 
trade areas in aforesaid section from 11 cents to 8 cents for 24-ounce loaf, 
and from 8 cents to 6 cents for 16-ounce loaf, while retaining, in certain 
Iowa trade area, price of 10 cents for 24-ounce loaf, 8 cents for 20-ounce 
loaf, and 6 cents for 16-ounce loaf; 

With result that effect of said discrimination in price thus made by it was to 
substantially lessen competition and to injure, destroy, or prevent com- 
petition between it and its competitors in sale and distribution of such 
product, and to tend to create monopoly in it in line of commerce con- 
cerned in the various localities or trade areas in the United States in 
which said competitors respectively were engaged : 

Held, That such acts and practices, under the facts and circumstances set forth, 
were in violation of section 2 (a) of act of Congress approved October 15. 
1914, as amended. 


Before Mr. Webster Ballinger, trial examiner. 


Mr. John T. Haslett for the Commission. 
Siford & Wadden, of Sioux City, Iowa, for respondent. 


ComMPLAINT 


The Federal Trade Commission, having reason to believe that the 
party respondent named in the caption hereof, and hereinafter more 
particularly designated and described, since June 19, 1936, has violated 
and is now violating the provisions of section 2 of the Clayton Act as 
amended by the Robinson-Patman Act, approved June 19, 1936 (U.S. 
C., title 15, sec. 18), hereby issues its complaint, stating its charges 
with respect thereto as follows: 

Paracrapu 1. The respondent, Metz Bros. Baking Co., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
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State of Iowa, with its principal office and place of business located at 
408 Pearl Street, Sioux City, Iowa, and plants located at Sioux City, 
Towa, and Sioux Falls, S. Dak. 

Par. 2. Respondent corporation is now and has been since June 19, 
1936, engaged in the business of manufacturing, offering for sale, 
selling, and distributing bread. Respondent sells and distributes 
said product in commerce between and among the States of Iowa, 
Minnesota, South Dakota, and Nebraska, and preliminary to or as a 
result of said sales causes said product to be shipped and transported 
from the place of origin of the shipment to the purchasers thereof 
who are located in the aforementioned States other than the State of 
origin of the shipment. There is, and has been at all times herein 
mentioned, a continuous current of trade and commerce in said product 
across State lines between respondent’s factories and the purchasers 
of said product. Said product is sold and distributed for resale within 
the States of Minnesota, South Dakota, Nebraska, and Iowa. 

Par. 3. In the course and conduct of its business, as aforesaid, re- 
spondent is now and during the time herein mentioned has been in 
substantial competition with other corporations and with individuals, 
partnerships, and firms engaged in the business of manufacturing, 
selling, and distributing bread in commerce. 

Par. 4. In the course and conduct of its business, as aforesaid, since 
June 19, 1936, respondent has been and is now discriminating in price 
between different purchasers buying said bread of like grade and qual- 
ity sold by the respondent in interstate commerce for use, consumption, 
and resale by giving and allowing certain of its said purchasers of 
its product lower prices than given or allowed other of its said pur- 
chasers. Said discrimination in price is, by the following practice 
and policy, pursued by the respondent, to wit: In certain trade areas 
or localities respondent sells its product of the same grade, quality, 
and weight at lower prices than it sells the identical product in other 
trade areas or localities. To illustrate, the respondent, in the course 
and conduct of its business, maintains two manufacturing plants for 
bread, one of said plants being located in Sioux City, Iowa, and the 
other plant being located in Sioux Falls, S. Dak. 

From its plant located in Sioux Falls, S. Dak., respondent sells 
its product to customers located in the trade areas of southeastern, 
northwestern, and central South Dakota and a part of southwestern 
Minnesota, and 30 miles into the northwestern territory of Iowa. From 
its plant located in Sioux City, Iowa, respondent sells its product 
to customers located in the aforementioned area and also to customers 
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located in the trade area comprising the city of Omaha, Nebr., and 
in and around the trade area of Marshall and Worthington, Minn. 

From the respondent’s plants, as aforementioned, fleets of trucks are 
operated for the sale and distribution of bread into and through 
the various States, as aforesaid. Prior to September 16, 1938, the 
prevailing wholesale price of bread sold by the respondent and its 
competitors in the various trade areas, as aforesaid, except in the 
State of Iowa, was 11 cents for a 24-ounce loaf, and 8 cents for a 
16-ounce loaf. On September 16, 1938, respondent lowered the whole- 
sale price of bread within the trade areas designated as southwestern 
Minnesota and southeastern, northwestern, and central South Dakota, 
from 11 cents to 8 cents for a 24-ounce loaf, and from 8 cents to 6 cents 
for a 16-ounce loaf, or a decrease in the wholesale price of 27 percent; 
while in the trade area of the northwestern section of the State of Iowa 
the respondent maintained a price of 6 cents for a 16-ounce loaf, 8 cents 
for a 20-ounce loaf, and 10 cents for a 24-ounce loaf. 

Par. 5. The general effect of said discrimination in price so made 
by the respondent, as set forth above, has been and may be (a) sub- 
stantially to lessen competition, and (0) to injure, destroy, or prevent 
competition between respondent and its competitor in the sale and 
distribution of such product, and (c) to tend to create a monopoly in 
respondent in said line of commerce in the various localities or trade 
areas in the United States in which such competitors respectively are 
engaged in business. 

Par. 6. The foregoing alleged acts and practices of said respondent 
are violations of subsection 2 (a) of section 1 of the said act of Congress 
approved June 19, 1936, entitled, “An act to amend section 2 of the 
act entitled ‘An act to supplement existing laws against unlawful 
restraints and monopolies and for other purposes,’ ” approved October 
15, 1914, as amended (U.S. C., title 15, sec. 13), and for other purposes. 


Report, Frnpines as ro THE Facrs, AaNp OrpER 


Pursuant to the provisions of an act of Congress entitled “An act 
to supplement existing laws against unlawful restraints and monopo- 
lies and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by section 1 of an act entitled “An act to amend 
section 2 of the act entitled ‘An act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,’ ap- 
proved October 15, 1914, as amended (U. S. C., title 15, sec. 18) and 
for other purposes” approved June 19, 1986 (the Robinson-Patman 
Act), the Federal Trade Commission on March 20, 1939, issued and 
served its complaint in this proceeding upon the respondent Metz 
Bros. Baking Co., a corporation, charging it with discriminating in 
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price between different purchasers of bread in violation of subsection 
(a) of section 2 of the said act, as amended. 

After the issuance and service of said complaint an answer was filed 
by the respondent Metz Bros. Baking Co. Pursuant to written notice 
to the respondent herein of the date, place, and time hearing would be 
held, the respondent by counsel appeared and made motion before a 
trial examiner for the Commission to withdraw the answer filed and 
to file with the Commission in lieu thereof an answer admitting all the 
material allegations as set forth in the complaint to be true, and 
waiving all intervening procedure and further hearings, all of which 
appears in the record herein. Subsequently, the Commission, by order 
entered herein, granted respondent’s motion for permission to with- 
draw said answer and to substitute therefor an answer admitting all 
the material allegations of the complaint to be true and waiving all 
intervening procedure, which substitute answer was duly filed in 
the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearings 
before the Commission on said complaint and substitute answer, 
briefs, and oral arguments of counsel having been waived, and the 
Commission having duly considered the same and being now fully 
advised in the premises, makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Metz Bros. Baking Co., is a corpo- 
ration organized and existing under and by virtue of the laws of the 
State of Iowa with its principal office and place of business located 
at. 408 Pearl Street, Sioux City, Iowa, and having plants located at 
Sioux City, Iowa, and Sioux Falls, S$. Dak. 

Par. 2. The respondent is engaged in the business of manufactur- 
ing, offering for sale, selling, and distributing bread. The respondent 
sells and distributes such product in commerce between and among 
the States of Iowa, Minnesota, South Dakota, and Nebraska, and 
causes such product to be shipped and transported from the place 
of origin of the shipment to purchasers who are located in the afore- 
mentioned States other than the State of origin of the shipment. 
There has been at all times a continuous current of trade and com- 
merce in said product across State lines between respondent’s manu- 
facturing plants and the purchasers of said product. The product 
manufactured by the respondent is sold and distributed for resale 
within the States of Minnesota, South Dakota, Nebraska, and Iowa. 

Par. 3. In the course and conduct of its business as aforesaid, the 
respondent has been and is in substantial competition with other 
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corporations and with individuals, partnerships, and firms engaged 
in the business of manufacturing, selling, and distributing bread in 
commerce. 

Par. 4. Since June 19, 1936, in the course and conduct of the busi- 
ness engaged in by the respondent, the respondent has been diserimi- 
nating in price between different purchasers buying said bread of like 
grade and quality sold by the respondent in interstate commerce for 
use, consumption, and resale by giving and allowing some of its 
purchasers of its product lower prices than given or allowed other 
of its said purchasers. The respondent pursued the following prac- 
tice and policy in discriminating in price, to wit: In certain trade 
areas or localities respondent sold its product of the same grade, 
quality, and weight at a lower price than it sold the identical product 
in other trade areas or localities. From the respondent’s plant lo- 
cated in Sioux Falls, S. Dak., respondent sold its product to custo- 
mers located in the trade areas of southeastern, northwestern, and 
central South Dakota, and a part of southwestern Minnesota, and 
30 miles into the northwestern territory of Iowa. From its plant 
in Sioux City, Iowa, respondent sold its product to customers located 
in the aforementioned area and also to customers located in the trade 
area comprising the city of Omaha, Nebr., and in and around the 
trade area of Marshall and Worthington, Minn. From these plants 
as aforementioned, fleets of trucks operate for the sale and distribu- 
tion of bread into and through the various States as aforesaid. Prior 
to September 16, 1938, the prevailing wholesale price of bread sold 
by the respondent and the respondent’s competitors in the various 
trade areas as aforesaid, except in the State of Iowa, was 11 cents 
for a 24-ounce loaf, and 8 cents for a 16-ounce loaf. On September 
16, 1938, respondent lowered the wholesale price of bread within 
the trade areas designated as southwestern Minnesota and south- 
eastern, northwestern, and central South Dakota from 11 cents to 
8 cents for a 24-ounce loaf and from 8 cents to 6 cents for a 16-ounce 
loaf, while at the same time, in the trade area of the northwestern 
section of the State of Iowa, the respondent maintained a price of 
6 cents for a 16-ounce loaf, 8 cents for a 20-ounce loaf, and 10 cents 
for a 24-ounce loaf. 

Par. 5. The effect of said discrimination in price so made by the 
respondent as heretofore set forth has been to substantially lessen 
competition and to injure, destroy, or prevent competition between 
respondent and its competitors in the sale and distribution of such 
product and to tend to create a monopoly in respondent in said line 
of commerce in the various localities or trade areas in the United 
States in which such competitors respectively are engaged. 
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Under the facts and circumstances set forth in the foregoing find- 
ings of facts, the Commission concludes that the aforesaid acts 
and practices of respondent, Metz Bros. Baking Co., are in viola- 
tion of section 2 (a) of said act of Congress entitled “An act to 
amend section 2 of an act entitled ‘An act to supplement existing 
laws against unlawful restraints and monopolies and for other pur- 
poses’ approved October 15, 1914, as amended (U.S. C., title 15, 
sec. 13) and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer 
filed herein on December 2, 1939, by respondent admitting all the 
material allegations of the complaint to be true and waiving the 
taking of evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its con- 
clusion, which findings and conclusion are hereby made a part 
hereof, that said respondent has violated the provisions of section 
2 (a) of an act of Congress entitled “An act to supplement existing 
laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914 (the Clayton Act), as amended. 

It is ordered, That the respondent, Metz Bros. Baking Co., its 
officers, representatives, agents, and employees, cease and desist: 

1. From selling bread from its plants at Sioux City, Iowa, or 
Sioux Falls, S. Dak., to purchasers in the trade areas designated 
as southwestern Minnesota and southeastern, northwestern, and cen- 
tral South Dakota at 8 cents for the 24-ounce loaf, while selling 
bread of like grade and quality to purchasers in the trade area 
designated as the northwestern section of the State of Iowa at 10 
cents for the 24-ounce loaf; and to purchasers in the trade areas 
designated as southwest Minnesota and southeastern, northwestern, 
and central South Dakota at 8 cents for the 24-ounce loaf, while 
selling such product to purchasers in the trade area designated as 
the northwest section of the State of Iowa at 8 cents for the 
20-ounce loaf. 

2. From continuing or resuming the discriminations in price found 
by the Commission in paragraph 4 of the findings as to the facts. 

3. From otherwise discriminating in price in manner and degree 
substantially similar to the discriminations set forth in paragraph 
4 of the Commission’s findings as to the facts. 
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It is further ordered, That the said respondent, Metz. Bros. Baking 
Co., within 60 days from the date of the service upon it of this 
order, shall file with the Commission a report in writing setting forth 
in detail the manner and form in which it is complying and has 
complied with the order to cease and desist hereinabove set forth. 
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McKESSON & ROBBINS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3791. Complaint, May 16, 1939—Decision, Dec. 28, 1989 


Where a corporation engaged in manufacture of its “Calox Tooth Powder” or 


(a) 


(bd) 


(c) 


dentifrice, and in sale and distribution thereof to purchasers at various 
points in other States, in substantial competition with those likewise 
engaged in such sale and distribution of tooth powders or dentifrices, 
including among competitors some who do not in any way misrepresent 
the ingredients in or efficacy of their products in distribution thereof in 
commerce; in advertising its said product in newspapers and other period- 
icals of general circulation in the various States and in the District of 
Columbia, and through broadcasts from radio stations of interstate scope 
and power—- 

Represented, directly and through implication, that use of said powder 
would assure possession of teeth which were white, clear and sparkling 
and which were beautiful as those of movie stars, and that such stars 
employed its said powder to the exclusion of other dentifrices and relied 
upon it alone in the care of their teeth, through such statements, among 
others, as “For teeth that ‘Shine like the Stars’ use Calox Powder,” ‘“* * * 
Take a cue from Hollywood * * #*,” “* * * gives teeth the whiteness 
and brilliance the screen demands. It deserves its popularity with the 
stars * * *,” facts being no dentifrice alone is capable of giving all 
movie stars white, clear and sparkling teeth, use of its said tooth powder 
alone will not assure possession of such teeth or those as beautiful as 
teeth of such stars, and such stars do not employ said powder to exclusion 
of all other dentifrices nor rely thereon or upon any other dentifrice 
alone in the care of their teeth; 

Represented, as aforesaid, that no tooth surface was neglected and that 
its said dentifrice would clean the proximal surfaces between the teeth, 
and that use thereof would result in the liberation of nascent oxygen in the 
mouth and would prevent film or decay and remove all types of stains, 
asserted three worst enemies of one’s teeth, facts being said powder would 
not result in such liberation, but the foam resulting from use thereof, 
which it emphasized, was due largely to the soap content thereof, and 
it would not clean the proximal surfaces nor prevent film or decay or 
remove all types of stains, or any stain other than the ordinary surface 
stains ; 

Represented that sodium perborate in said powder would keep gums firm 
and healthy, and that use of a tooth powder was more effective in 
cleansing and polishing teeth than was use of a tooth paste, and would 
neutralize acid mouth conditions and constituted an effective antiacid, facts 
being said sodium perborate will not accomplish results claimed therefor 
and might not be a safe cleansing agent for continued use by one unusually 
sensitive or allergic thereto, dentists differ in their preference for tooth 
powders or tooth pastes for the brushing, polishing or cleansing of teeth, 
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there is no consensus of opinion in the dental profession favoring use of 
tooth powders instead of tooth pastes, and said “Calox” will not neutralize 
acid mouth conditions, is not an efficient antiacid and, except for use 
as a mild deodorant, has no substantial value for purposes other than 
cleansing and polishing the teeth; and 

(d) Represented that said “Calox” was more economical to purchase and use 
than competitive dentrifices and would accomplish results which could not 
be accomplished by such competing products, many of which it asserted had 
a greater tendency to injure, scratch, or destroy tooth enamel, tooth struc- 
ture, or mouth tissues, facts being whether said powder was more economi- 
cal to purchase and use than competitive tooth pastes would depend upon facts 
involved in any such comparison of costs and uses, cleansing ingredients of 
said powder were chalk, soap, sodium perborate, calcium peroxide, and 
magnesium carbonate, with foam largely due, as above set forth, to soap 
content and not to release of oxygen by other ingredients, most dentrifices, 
including pastes and powders, possess in common essential ingredients which 
are generally safe and effective for such cleansing purposes, many competing 
products have no more tendency to injure, scratch, or destroy tooth enamel, 
structure, or mouth tissue than has said ‘“Calox,” and effectiveness of any 
tooth powder or paste is dependent largely upon manner in which applied, with 
brush employed playing an important part in cleansing process ; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that such representations were true, 
and with result, as direct consequence of such beliefs induced by said mis- 
representations, that number of purchasing public bought substantial quan- 
tity of its said powder and trade was unfairly diverted to it from others 
likewise engaged in sale and distribution of dentrifices truthfully advertised 
and vended by them; to the substantial injury of competition in commerce: 

Heid, That such acts, practices, and representations were all to the prejudice and 
injury of the public and competitors, and constituted unfair methods of 
competition in commerce and unfair and deceptive acts and practices therein. 


Mr. Merle P. Lyon for the Commission. 
Mr, William J. Wardall, Trustee, Estate of McKesson & Robbins, 


Inc., of New York City and Mr. Clinton Robb, of Washington, D. C., 
for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that McKesson & Robbins, 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrarn 1, Respondent is a corporation organized, existing, and 
doing business under and by virtue of the laws of the State of Mary- 
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land, with its office and principal place of business located at Bridge- 
port, Conn. Respondent is now, and for many years last past has 
been, engaged in the manufacture, sale, and distribution of various 
drugs, pharmaceutical, and proprietary products, including, among 
others, a dentifrice known as “Calox Tooth Powder.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes and has caused its said product, “Calox Tooth Powder,” when 
sold, to be transported from its factory at Bridgeport, Conn., to pur- 
chasers located in States of the United States other than the State of 
origin of such shipments, and also in the District of Columbia. There 
is now, and has been during all the times herein mentioned, a course 
of trade in the aforementioned product sold by the respondent in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of its business, respondent is now 
and has been in substantial competition with other corporations and 
with persons, firms, and partnerships engaged in the sale and dis- 
tribution of tooth powders, tooth pastes, and other products intended 
and used for cleansing teeth, in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning its said product, by United States mails, by insertion in news- 
papers and periodicals having a general circulation, and also in cir- 
culars and other printed or written matter, all of which are distributed 
in commerce among and between the various States of the United 
States; and by continuities broadcast from radio stations which have 
sufficient power to, and do, convey the programs emanating therefrom 
to listeners located in various States of the United States other than 
the State in which said broadcasts originate, and by other means in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, for the purpose of inducing, and which are likely to induce, di- 
rectly or indirectly, the purchase of its said product; and has dis- 
seminated and is now disseminating, and has caused and is now causing 
the dissemination of, false advertisements concerning its said product, 
by various means, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of its said product in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. Among, and typical of the false statements, and representations 
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contained in said advertisements, disseminated and caused to be dis- 
seminated, as aforesaid, are the following :* 7 

The primary representation used by the respondent in its current 
advertising is the picturization of various popular movie stars, 
together with the picturization of a can of Calox Tooth Powder, 
accompanied by the slogan, “For Teeth that ‘Shine like the Stars’ 
use Calox Powder.” 

Par. 5. Through the use of the statements and representations 
hereinabove set forth, and other similar statements not herein set out, 
all of which purport to be descriptive of respondent’s tooth powder 
and its effectiveness in cleansing the teeth and mouth, the respondent 
has falsely represented, directly and by inference and implication, 
among other things: (1) That movie stars have white, clear, and 
sparkling teeth because they use Calox Tooth Powder, and that 
Calox alone keeps their teeth white, clear, and sparkling, (2) That 
anyone who uses Calox Tooth Powder can have teeth as beautiful as 
those of the movie stars, and that the use of Calox Tooth Powder 
alone will result in beautiful teeth like those of movie stars, (8) That 
Calox Tooth Powder will help clean the proximal surfaces between 
the teeth as well as the broad exposed areas of the teeth, (4) That the 
sodium perborate contained in Calox Tooth Powder is a safe and 
efficient cleansing agent, and that it results in the liberation of 
nascent oxygen in the mouth in such manner as to effectively remove 
or prevent film, stain, or decay, (5) That the sodium perborate 
contained in Calox ‘Tooth Powder will have a beneficial effect on 
the gums and help to keep them firm and healthy, (6) That the 
use of Calox Tooth Powder will make all normal sets of teeth white 
and brilliant, (7) That tooth powders, including Calox Tooth 
Powder are more effective for brushing, polishing, and cleansing 
teeth than tooth pastes, and are generally recommended by 
dentists in preference to tooth pastes, (8) That Calox Tooth Powder 
neutralizes acid mouth conditions, is an efficient antacid, and has 
substantial value for other purposes than cleansing the teeth, (9) 
That Calox Tooth Powder is a deodorant, and (10) That Calox 
Tooth Powder is more economical to purchase and use than com- 
petitive tooth pastes. 

Par. 6. The aforesaid representations, used and disseminated by the 
respondent in the manner above described, are grossly exaggerated, 
misleading, and untrue, and constitute false advertisements. The 


+The quoted matter set forth at length in the complaint at this point, in which respond- 
ent purports to describe the qualities and effectiveness of its said preparations, is also 
set forth in the findings, infra, at p, 288, and for that reason is here omitted in the interest 
of brevity. 
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true facts are that Calox Tooth Powder does not have any of the 
qualities or achieves any of the results claimed and represented as 
hereinabove described. 

The only cleansing ingredients contained in Calox Tooth Powder 
are chalk, soap, sodium perborate, calcium peroxide, and magnesium 
carbonate. Sodium perborate is a drug which should be used in the 
mouth only under the supervision of a dentist or physician, and is 
so highly alkaline that indiscriminate use thereof, as in a dentifrice, 
may result in alkaline burns and lesions of the gums and oral tissues. 
The consistent use of a dentifrice containing sodium perborate in 
the concentration found in Calox Tooth Powder may have the ten- 
dency and effect of causing soreness, irritation, and chemical burns 
of the gums and oral tissues. 

In truth and in fact, the movie stars do not depend upon Calox 
Tooth Powder or any other dentifrice alone, but they employ the 
services of dentists who give them regular prophylactic treatments. 
The white, clear and sparkling teeth of movie stars is not the 
result of the use of Calox Tooth Powder, and Calox Tooth Powder 
alone does not keep their teeth white, clear, and sparkling. Movie 
stars generally do not use Calox Tooth Powder exclusively or in 
preference to competing dentifrices, and the permitted use of pic- 
tures and testimonials of various movie stars in respondent’s adver- 
tising of Calox Tooth Powder is the result of a reciprocal publicity 
arrangement primarily intended for the advertising value thereof in 
promoting the screen careers and popularity of said movie stars. The 
use of Calox Tooth Powder will not result in teeth comparable to, 
or as beautiful as, the teeth of movie stars pictured in respondent’s 
advertising. 

Neither Calox Tooth Powder nor any other dentifrice will help 
clean the proximal surfaces between the teeth or exert any cleansing 
effect beyond the parts actually reached by the toothbrush. The 
effect. of the sodium perborate contained in Calox Tooth Powder, 
either alone or in conjunction with any other cleansing ingredients 
contained therein, in the liberation of active oxygen is extremely 
slow and will not take place to any marked degree during the 
short time that Calox Tooth Powder is applied to the teeth. The 
foam obtained from the use of Calox Tooth Powder is due to the 
soap content thereof, and not to oxygen released by the sodium 
perborate or any other ingredient contained therein. Calox Tooth 
Powder will not prevent film, stain, or decay of teeth. The use of 
sodium perborate in a dentifrice will not prevent or eradicate gum 
infection or have any beneficial effect on the gums, but on the con- 
trary may result in painful burns and lesions of the gums. The 
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use of Calox Tooth Powder will not make all normal sets of teeth 
white and brilliant. Many normal sets of teeth vary in all shades 
of color and translucency ranging from brilliant to dull and these 
shades cannot be altered or changed by the use of any dentifrice. 
Tooth powders, including Calox Tooth Powder, are no more effec- 
tive for brushing, polishing, and cleansing teeth than tooth pastes. 
Tooth powders having a chalk base are very similar in properties 
to toothpastes, and there is no polishing ingredient contained in 
Calox Tooth Powder which is not found in other tooth powders or 
pastes. Most dentifrices, both pastes and powders, are composed 
essentially of chalk or other abrasives which are standardized and 
safe so far as their cleansing ingredients are concerned. Tooth 
powders are not generally recommended by dentists in preference 
to tooth pastes. Calox Tooth Powder is not an efficient antacid 
and is not effective to neutralize acid-mouth conditions. It does 
not have substantial value for oral hygiene purposes other than 
cleansing the teeth. The normal acid-alkali balance of the blood 
or other bodily fluids cannot be easily changed, and neither Calox 
Tooth Powder nor any other dentifrice will have any beneficial 
effect toward changing this balance. Calox Tooth Powder does not 
have any therapeutic value or any value other than to assist the 
toothbrush in the cleansing of the teeth. Calox Tooth Powder is 
not a competent and effective deodorant, and the only effect of the 
flavoring or other ingredients contained therein is to temporarily 
mask the breath or other unpleasant odors in some cases. Calox 
Tooth Powder is no more economical to purchase and use than other 
tooth powders or pastes. Calox Tooth Powder is no. more concen- 
trated or economical to use than other competing dentifrices, and 
its use does not accomplish results that cannot be accomplished by 
other competing preparations. Competitive dentifrices do not in- 
jure, scratch, or destroy tooth enamel, tooth structure, or mouth 
tissues to any greater extent than does respondent’s tooth powder. 
The use of competitive dentifrices, including pastes, is neither unsafe 
nor dangerous. All tooth powders and pastes are essentially similar 
in properties and effect. Any cleansing effect accomplished by 
brushing the teeth with tooth paste or powder is due primarily to 
the mechanical action of the brush and not to the ingredients con- 
tained in the tooth paste or powder. 

Par. 7. There are among respondent’s competitors many who man- 
ufacture, sell, and distribute tooth powders and tooth pastes and other 
products designed, intended and sold for the purpose of cleansing 
and beautifying the teeth who do not in any way misrepresent the 
qualities, effectiveness, or character of their respective products. 
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Par. 8. The use of the aforesaid false and misleading statements, 
representations and advertisements by the respondent in designating 
or describing its said product, Calox Tooth Powder, and the effec- 
tiveness of said product in the cleansing and care of the teeth, in ~ 
offering for sale and in selling its said product, had, and now has, a 
tendency and capacity to mislead a substantial portion of the pur- 
chasing public into the erroneous and mistaken belief that all of said 
representations are true, and that said product possesses the proper- 
ties represented and will in truth accomplish the results claimed. 

Par. 9. As a direct consequence of the mistaken and erroneous be- 
lefs induced by the acts and representations of the respondent, as 
hereinabove detailed, a number of the purchasing public has pur- 
chased a substantial volume of respondent’s said product, Calox 
Tooth Powder, with the result that trade has been unfairly diverted 
to the respondent from competitors likewise engaged in the business 
of distributing and selling tooth powders, tooth pastes, and similar 
products or other products designed, intended and sold for use in 
the cleansing and care of the teeth, and who truthfully represent the 
effectiveness and qualities of their respective products. 

As a result thereof, injury has been and is now being done by re- 
spondent to competition in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 10. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FiInprncs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 16th day of May 1939, issued 
its complaint against said respondent McKesson & Robbins, Inc., and 
caused such complaint to be served as required by law, charging it 
with the use of unfair methods of competition and unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. 

On June 22, 1939, an answer was filed by the respondent. There- 
after, a stipulation was entered into whereby it was stipulated and 
agreed that a statement of facts signed and executed by the said 
respondent by its counsel, Clinton Robb, and W. T. Kelley, chief 
counsel for the Federal Trade Commission, subject to the approval 
of the Commission, may be taken as the facts in this proceeding and 
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in lieu of testimony in support of the charges stated in the complaint, 
or in opposition thereto, and that the said Commission may proceed 
upon said statement of facts to make its report, stating its findings 
as to the facts and its conclusion based thereon, and enter its order 
disposing of the proceeding without the presentation of argument 
or the filing of briefs. Thereafter this proceeding regularly came 
on for final hearing before the Commission on said complaint, an- 
swer, and stipulation, said stipulation having been approved, ac- 
cepted, and filed, and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, McKesson & Robbins, Inc., is a corpo- 
ration duly organized and existing under the laws of the State of 
Maryland with its chief office and principal place of business in the 
city of New York, N. Y., but with other offices in the city of Bridge- 
port, Conn., and elsewhere in the United States. Respondent is now 
and for some time has been engaged in the business of manufacturing, 
selling, and distributing in commerce among and between the various 
States of the United States a tooth powder or dentifrice known as 
“Calox Tooth Powder.” 

Par. 2. By order of the District Court of the United States for the 
Southern District of New York, December 19, 1938, in Proceedings 
for the Reorganization of a Corporation Under Chapter 10 of the 
Bankruptcy Act, William J. Wardall was appointed sole trustee with 
authority to conduct the business of respondent corporation, under 
which authorization he since has continuously acted and now is 
acting. 

Par. 3. Respondent, being engaged in business as aforesaid, causes 
said preparation, when sold, to be transported from its place of busi- 
ness in the State of Connecticut to purchasers thereof located at var- 
ious points in States of the United States other than the State from 
which said shipments are made. Respondent maintains a course of 
trade in commerce in said product distributed and sold by it between 
and among the various States of the United States. 

Par. 4. Respondent is now and has been in the course and conduct 
of its business as aforesaid in substantial competition with other cor- 
porations and with firms and individuals likewise engaged in the 
business of distributing and selling tooth powders or dentifrices in 
commerce among and between the various States of the United States. 
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Par. 5. Respondent, in the course and conduct of its business in 
such commerce for the purpose of inducing the purchase of that 
product, Calox Tooth Powder, has caused advertisements to be placed 
in newspapers and other periodicals in general circulation in the var- 
ious States of the United States and in the District of Columbia and 
to be broadcast from radio stations of interstate scope and power. 
These advertisements contain statements concerning the ingredients 
in, and efficacy of, the product Calox Tooth Powder, and the results 
that may be expected to be obtained from the use thereof. 

Prior to the date of the issuance of the complaint herein, respond- 
ent in those advertisements made in substance the following state- 
ments: 


1. For teeth that “Shine like the Stars” use Calox Powder. 

2. Let a star show you how to have teeth that shine like the stars! Brush 
your teeth as the movie stars do—Change to Calox! A star’s teeth are precious 
as jewels. Only a superb dentifrice gets the job of protecting and polishing 
them. Many Hollywood stars—following the advice of dentists—have chosen 
powder for brushing their teeth. But not just any powder. The Hollywood 
choice is the safer, softer powder—Calox. Take a cue from Hollywood. Decide 
to change to Calox—today. Then watch ugly stains disappear. Watch Calox 
bring up a high mirror gloss on your teeth. Hollywood has no “patent” on 
beautiful teeth. You, too, can have * * * teeth that shine like the stars. 

3. Why Hollywood says “O. K.” 1. Gives “High-Luster” Polish. Five sci- 
entifically approved cleansing and polishing agents get to work. Teeth start 
to sparkle! 2. Double safe Because It Is * * * Double Sifted through 100- 
mesh screens. It cannot contain any grit or pumice. 3. Releases Oxygen. 
Oxygen is Nature’s own purifying agent. 4. Made with Prescription Care by 
McKesson & Robbins who have supplied drugs to physicians since 1888. 

4. Have teeth That Shine Like the Stars. Calox gives teeth the whiteness 
and brilliance the screen demands. It deserves its popularity with the stars. 
Out in Hollywood, where a “starry” smile is worth more cold cash than any- 
where on earth, they found out how Calox makes teeth sparkle! So it’s Calox 
in many of the stars’ dressing rooms! Calox for that last important brushing 
before the picture is “shot.” Could yow use “starry” teeth? Then take your 
teeth seriously. Use the dentifrice that has been tested and proved in the 
greatest “Personality Laboratory” in the world * * * in the movie studios 
of Hollywood. Wake up the brilliance that your teeth have naturally. Make 
them * * * shine like stars! Calox is fine and soft * * * a product 
of pharmaceutical purity. It cleanses safely. And doubly assures cleansing by 
releasing live oxygen in the mouth. Oxygen is Nature’s own purifying agent. 
Calox promotes mouth health * * * helps neutralize mouth acids * * * 
tends to strengthen gums. 

5. Remember, Calox is safe. Screen stars make sure of safety * * * 
they wouldn’t risk a scratchy polish. 

6. Adds a charming sparkle to your smile—take this tip from Hollywood 
* * * yse Calox Tooth Powder * * * the very same pure, safe, re- 
freshing dentifrice that helps protect the radiant smile of Jean Parker, scores 
of other famous screen stars, and millions of people throughout the world. 
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7. No tooth surface is neglected when your patient uses Calox. In practical 
mouth hygiene, you recognize the value of cleaning teeth all over, at least twice 
daily. Calox Tooth Powder does not stop with the broad exposed areas, but 
helps clean the proximal surfaces between the teeth as well. Its the safe and 
efficient amount of perborate in Calox that frees nascent oxygen to foam into 
the interstices and help force out debris with its penetrating bubbles. 

8. It’s so easy to combat the discoloration and damage caused by those three 
enemies lurking in your mouth—Film, Stain and Decay. Calox Tooth Powder 
contains a special polishing ingredient—marvelously effective and absolutely 
safe—which removes Film and banishes Stain. The teeth are restored to their 
natural, lustrous whiteness. And at the same time Calox fights decay. It frees 
a foam of live, bubbling oxygen that reaches and purifies. Some dentifrices aim 
at one of the Dental Enemies and some aim at another. The McKesson Labora- 
tories perfected Calox to banish ALL THREE, 

9. Film, Stain and Decay are the three worst enemies of your teeth. Stop them 
now—before any one says YOU have a “corn-on-the-cob” smile! Calox Tooth 
Powder removes film and banishes stains with marvelous effectiveness. It polishes 
the enamel gently, safely, restoring the gleaming natural whiteness of the teeth. 
A special ingredient tones the gums and helps to keep them firm and healthy. 
But the outstanding service of Calox is in fighting decay. It releases foaming 
oxygen that penetrates into the crevices where often dentifrices cannot reach— 
cleansing and protecting “The Forgotten 60” (hidden surfaces between the 
teeth). 

10. Now—Oxygen Powder actually Foams All Over Teeth and Gums. Calox, 
as you know, is the famous formula containing Sodium Perborate which is uni- 
versally used by dentists and physicians in treating Vincent’s Infection or “trench 
mouth.” This ingredient in combination with others is the reason why Calox 
Tooth Powder releases oxygen and lime-water upon contact with moisture in 
the mouth. You will feel the effects and see the benefits soon after starting 
to use it. Film and stain are speedily removed. Dull teeth begin to Shine. Mouth 
acids are neutralized. The breath is actually deodorized and sweetened. 

11. See how new-born Oxygen Whitens Teeth! Yes, it’s true that Calox is not 
like ordinary tooth powders! It gives results in far shorter time because it 
contains genuine Sodium Perborate. This ingredient, frequently prescribed 
for “trench mouth” by dentists and physicians, releases 9 percent available oxygen. 
These oxygen bubbles force their way into tiny crevices not reached by many 
dentifrices. Decaying particles are swiftly deodorized. ‘The breath is sweetened. 
Cleansing action on the teeth is many times more powerful. Calox is absolutely 
safe and non-irritating, entirely effective. Your own dentist will confirm the 
fact that Calox is actually healing to the gums and mucous membranes. 

12. Dentists Use Powder For Whiter Teeth. Do likewise—and save 50% on 
Dentifrice. 

13. Calox Tooth Powder is not an ordinary dentifrice. It is scientifically de- 
signed to accomplish what others neglect. In the mouth it liberates the purifying 
eiement oxygen, which foams in tiny penetrating bubbles, into every crevice. It 
reaches the forgotten areas where food debris ferments, and cleans them out. 
At the same time the whole mouth is sweetened and deodorized. Calox creates 
a gentle antacid, milk of lime, which flows over and around the teeth, neutraliz- 
ing harmful acids. Calox is an ideal dentifrice for protecting the health of the 
gums. It cleanses, soothes and tones them up with a special ingredient, fre- 
quently prescribed by physicians in cases of Vincent’s Infection, “trench mouth” 
and other gum diseases. 


McKESSON & ROBBINS, INC. 285 
275 Findings 


14. Calox cleans and polishes all five of the tooth surfaces, including the hidden 
60 of the interstices * * * with absolutely no abrasion. The perborate in 
Calox releases germ-fighting, nascent oxygen bubbles. These penetrate into and 
force decaying, acid particles out of between-the-teeth spaces and aid greatly in 
whitening all above-the-gum areas. Calox stimulates normal salivary alkalinity 
and itself releases gentle, antacid milk of lime. The special ingredients of Calox 
soothe and tone the gums and keep them healthy. 

15. Dentists Recommend It—Dental Authorities say, “Use Powder for home care 
of the teeth.” 

16. Saves You Money—Calox costs only one-third as much to use as less 
efficient dentifrices. 

17. Safer, More Effective—Calox is 100% dentifrice. Contains no injurious or 
unnecessary substances. 

18. Dentists Advise Use of Powder. Safer, More Effective. Decay germs breed 
on the 60 “forgotten” areas, out of sight, where no ordinary dentifrice disturbs 
them. When you use Calox Tooth Powder, bubbles of purifying OXYGEN 
penetrate and cleanse those danger spots. Calox chases germs, neutralizing 
acids, deodorizes food debris. Polishes teeth safely to marvelous whiteness. 
Keeps gums firm and healthy. Calox costs no more than most tooth pastes. Goes 
three times as far! 


Par. 6. It is stated by respondent that thirteen of these eighteen 
statements in the foregoing excerpts from the advertising of Calox 
Tooth Powder numbered 4, 7, 8, 9, 10, 11, 12, 18, 14, 15, 16, 17, and 
18 herein, were discontinued by respondent corporation in 1937. Re- 
spondent further states that statements or excerpts numbered 2, 3, and 
5 were discontinued in 1938, and only statements or excerpts numbered 
1and 6 are stated to have been used in 1939. 

Par. 7. The use of the aforesaid advertisements, disseminated in 
the manner described, is likely to induce, directly or indirectly, the 
purchase of a cosmetic, to wit, Calox Tooth Powder. 

Par. 8. There is no dentifrice which alone is capable of giving 
all movie stars white, clear, and sparkling teeth, and the use of Calox 
Tooth Powder alone will not assure the possession of teeth that are 
white, clear and sparkling. The use of Calox Tooth Powder will not 
assure beautiful teeth or teeth that are as beautiful as those of some 
movie stars. No dentifrice can clean tooth surfaces it does not 
contact and Calox Tooth Powder will not clean the proximal surfaces 
between the teeth. The Sodium Perborate contained in Calox Tooth 
Powder, which is approximately 10 percent, might not be a safe 
cleansing agent for continued use by a person unusually or peculiarly 
sensitive or allergic to that drug. The use of Calox Tooth Powder 
will not result in the liberation of nascent oxygen in the mouth. 
Calox Tooth Powder will not prevent film on teeth or decay of teeth 
and will not remove all types of stain from the teeth or any stain 
other than ordinary surface stains. The Sodium Perborate in Calox 
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Tooth Powder will not keep gums firm and healthy nor make all 
norfal sets of teeth white and beautiful. Dentists differ in their 
preference for tooth powders or tooth pastes for the brushing, polish- 
ing or cleansing of the teeth and there is no consensus of opinion in 
the dental profession favoring the use of tooth powders instead of 
tooth pastes. Calox Tooth Powder will not neutralize acid mouth 
conditions, is not an efficient antacid, and except for its use as a mild 
deodorant has no substantial value for purposes other than cleansing 
and polishing the teeth. Whether Calox Tooth Powder is more 
economical to purchase and use than competitive tooth pastes will 
depend upon the facts involved in any such comparison of costs and 
uses. 

Par. 9. Movie stars do not employ Calox Tooth Powder to the 
exclusion of all other dentifrices, nor do movie stars rely upon this 
or any other dentifrice alone in the care of their teeth. The cleans- 
ing ingredients of Calox Tooth Powder are chalk, soap, sodium per- 
borate, calcium peroxide, and magnesium carbonate. The foam ob- 
tained from the use of Calox Tooth Powder is largely due to the 
soap content thereof and not to oxygen released by any other 
ingredient. Most dentifrices, including pastes and powders, possess 
in common essential ingredients which are generally safe and effective 
for such cleansing purposes. Many competing dentifrices have no 
more tendency to injure, scratch or destroy tooth enamel, tooth struc- 
ture, or mouth tissues than has Calox Tooth Powder. The effective- 
ness of any tooth powder or tooth paste in the cleansing of the teeth 
depends largely upon the manner in which applied, and the brush 
employed with such paste or powder plays an important part in the 
cleansing process. 

Par. 10. Among the competitors of the respondent are some who 
do not in any way misrepresent the ingredients in, or the efficacy of, 
their products in distributing the same in commerce. 

Par. 11. The aforesaid acts and practices of this respondent had, 
and some of them now have, a tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous belief that these representations are true. Furthermore, as a 
direct consequence of such mistaken and erroneous beliefs, induced by 
the misrepresentations of respondent as aforesaid, a number of the 
purchasing public has purchased a substantial quantity of respondent’s 
product, Calox Tooth Powder, with the result that trade has been un- 
fairly diverted from other corporations, individuals, firms, and part- 
nerships likewise engaged in the sale and distribution of dentifrices 
who truthfully advertise and vend the same. As a result thereof, 
substantial injury has been, and is now being done by the said respond- 
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ent herein to competition in commerce among and between the various 
States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts, practices, and representations of the said re- 
spondent have been, and are, all to the prejudice and injury of the 
public and said respondent’s competitors, and constitute unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, chief counsel for the Commission, 
which provides, among other things, that the statement of facts con- 
tained therein may be made a part of the record herein, and may be 
taken as the facts in this proceeding, and in lieu of testimony in sup- 
port of the charges stated in the complaint, or in opposition thereto, 
and that the Commission may proceed upon said statement of facts 
to make its report stating its findings as to the facts (including 
inferences which it may draw from the said stipulated facts) and 
its conclusion based thereon, and enter its order disposing of the 
proceeding without the presentation of argument or the filing of 
briefs; and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, McKesson & Robbins, Inc., a cor- 
poration, its officers, agents, and representatives, directly or through 
any corporate or other device, do forthwith cease and desist from: 

Disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails or in commerce, as commerce 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or 
indirectly, the purchase of a dentifrice now designated by the name 
of Calox Tooth Powder, or any other dentifrice composed of sub- 
stantially similar ingredients or possessing substantially similar 
therapeutic properties, whether sold under that name or under any 
other name, or disseminating or causing to be disseminated any 
advertisement by any means for the purpose of inducing or which 
is likely to induce, directly or indirectly, the purchase in commerce, 
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as commerce is defined in the Federal Trade Commission Act, of 
said dentifrice, which advertisements represent, directly or through 
implication, that the use of Calox Tooth Powder alone will assure 
ihe possession of teeth that are white, clear, and sparkling, or will 
assure beautiful teeth or teeth that are as beautiful as those of some 
movie stars; that said dentifrice will clean the proximal surfaces 
between the teeth; that the use of Calox Tooth Powder will result 
in the liberation of nascent oxygen in the mouth; that Calox Tooth 
Powder will prevent film on teeth or decay of teeth or that it will 
remove all types of stain from the teeth or any stains other than 
ordinary surface stains; that the sodium perborate in Calox Tooth 
Powder will keep gums firm and healthy and make all normal sets 
of teeth white and beautiful; that the use of a tooth powder is more 
effective in cleansing and polishing the teeth than is the use of a 
tooth paste; that Calox Tooth Powder will neutralize acid mouth 
conditions, or is an effective antacid; that, except for its use as a 
mild deodorant, it has any substantial value for purposes other 
than cleansing and polishing the teeth; that Calox Tooth Powder 
is more economical to purchase and use than competitive dentifrices 
unless such is the fact; that movie stars employ Calox Tooth Powder 
to the exclusion of all other dentifrices, or rely upon it or any other 
dentifrice alone in the care of the teeth; that the foam obtained 
from the use of Calox Tooth Powder is due to the oxygen released 
by any ingredient thereof or is due to anything other than the soap 
content thereof; that many competing dentifrices have a greater 
tendency to injure, scratch or destroy tooth enamel, tooth structure, 
or mouth tissues than has Calox Tooth Powder; or that Calox Tooth 
Powder will accomplish results which could not be accomplished 
by competing dentifrices. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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MICHAEL P. BRIGANTI AND FRED C. MATTIA, TRADING 
AS PREMIER COLOR WORKS AND MATTIA AND BRIG- 
ANTI COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3826. Complaint, June 19, 1939—Decision, Dec. 28, 1939 


Where an individual engaged in manufacture and sale, under brand name 
“Ave Maria,” of line of effervescent and laxative products— 

Set forth on tin containers in which his “Ave Maria Effervescent, Prepara- 
tion” and “Ave Maria Laxative Preparation” were packed, and on card- 
board cartons in which such containers were enclosed, legend “* * * 
Made in U. S. A. from a highly recommended formula of Dr. Arnaldo 
Piutti, Director of the Pharmaceutical Institute of ‘Reggio Universita Di 
Napoli’ (Italy),” and depicted reproductions of three gold medals and 
decorations and, immediately thereunder, legend “Highest awards in the 
Hygienie Divisions of International Expositions”; 

Facts being said products had not, as thus represented, been made from 
formulas recommended by such a person, and medals and decorations 
were not reproductions of original medals and decorations awarded such 
products at expositions, and products in question had not been exhibited 
at exhibitions as aforesaid nor thus awarded medals or other prizes at 
expositions, such as preferred by substantial number of persons among 
purchasing public, and especially Italian-Americans, as superior merchan- 
dise to that which has not received any such awards; 

With effect of misleading substantial portion of purchasing public into erroneous 
and mistaken belief that all such representations were true, and with 
result, as direct consequence of such mistaken belief, that number of said 
purchasing public bought substantial volume of his said products and trade 
in commerce was thereby diverted unfairly to him from competitors en- 
gaged in sale of effervescent and laxative products and who truthfully 
represent their merchandise; to the injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 


Mr. Robert P. Bellinger for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Michael P. Briganti 
and Fred C. Mattia, individually and as copartners trading as Pre- 
mier Color Works and Mattia and Briganti Co., hereinafter referred 
to as respondents, have violated the provisions of said act, and it 
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appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrarn 1. Respondents, Michael P. Briganti and Fred C. Mat- 
tia, are copartners doing business under the trade names of Premier 
Color Works and Mattia and Briganti Company, with their offices 
and principal place of business located at 382 Pearl Street, New York, 
NX 

Par. 2. Respondents are now, and for more than one year last past 
have been, engaged in the business of manufacturing and selling 
under the brand name of “Ave Maria” a line of effervescent and laxa- 
tive products. Respondents cause said products, when sold, to be 
transported from their place of business in the State of New York 
to purchasers thereof at their respective points of location in various 
States of the United States other than the State of New York and 
in the District of Columbia. 

Respondents maintain and at all times herein mentioned have main- 
tained a course of trade in said products in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
are in substantial competition with other partnerships and with firms, 
corporations, and individuals engaged in the sale and distribution of 
effervescent and laxative products in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of their business, respondents 
offer for sale and sell an effervescent product designated “Ave Maria 
Effervescent Preparation” and a laxative product designated “Ave 
Maria Laxative Preparation.” The tin containers in which said 
products are packed by respondents, and the cardboard cartons in 
which the containers are enclosed when the products are prepared 
for sale by respondents, have printed thereon statements and repre- 
sentations concerning the source of the formulas for said products 
and concerning purported awards made with respect to said products. 
The statement and representation concerning the source of the form- 
ulas is as follows: 

* * * Made in U. S. A. from a highly recommended formula of Dr. Arnaldo 


Piutti, Director of the Pharmaceutical Institute of “Reggio Universita” di 
Napoli’ (Italy). 


On the tin container and cardboard carton, in which respondents’ 
said Ave Maria products are packaged, are depicted reproductions 
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of three gold medals and of a decoration. Immediately under said 
reproductions is the following statement: 


Highest awards in the Hygienic Divisions of International Expositions. 


In the manner and by the means aforesaid, respondents represent 
directly and by implication that their said “Ave Maria” products are 
manufactured from formulas recommended by one Dr. Arnaldo 
Piutti who is represented to be Director of the Pharmaceutical Insti- 
tute of the Royal University of Naples (Italy) ; that the three medals 
and the decoration depicted on the containers and cartons of said 
“Ave Maria” preparations, as aforesaid, are reproductions of original 
medals and decorations awarded said products at various expositions 
and that respondents’ products have received the highest awards in 
the Hygienic Divisions of International Expositions. 

Par. 5. The aforesaid statements and representations of respond- 
ents are false, misleading, and untrue. In truth and in fact said 
Ave Maria products are not made from formulas recommended by 
said Arnaldo Piutti. The medals and the decorations depicted on 
the containers and cartons, as aforesaid, are not reproductions of 
medals or decorations awarded said products at expositions. Said 
products were not exhibited at any international exposition and did 
not receive the awards depicted on the containers and cartons of 
the products. Respondents’ said “Ave Maria” products have not 
been awarded any medals or other prizes at International exposi- 
tions. Said products have not received any awards in the Hygienic 
Divisions of International Expositions. 

There are among the purchasing public a substantial number of 
persons, especially among Italian-Americans, who have a preference 
for goods which have received awards at expositions, under the be- 
lief that such merchandise is superior to merchandise which has re- 
ceived no such awards. 

Par. 6. Each and all of the foregoing false and misleading state- 
ments and representations, made by respondents in offering for sale 
and selling their “Ave Maria” products, as hereinbefore set out, had 
and now has the capacity and tendency to, and does, mislead a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that all of said representations are true. As a direct 
result of this erroneous and mistaken belief, a number of the purchas- 
ing public has purchased a substantial volume of respondents’ said 
“Ave Maria” products, with the result that trade in commerce among 
and between the various States of the United States and in the 
District of Columbia, has been diverted unfairly to respondents from 
competitors engaged in the business of selling effervescents or laxa- 
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tive products, and who truthfully represent their merchandise. As 
a result thereof, injury has been done and is being done by re- 
spondents to competition in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 19, 1939, issued, and on 
June 20, 1939 served its complaint in this proceeding upon the re- 
spondents Michael P. Briganti and Fred C. Mattia, individually and 
as copartners, trading as Premier Color Works and Mattia and 
Briganti Co., charging them with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. 

On December 15, 1939, the respondent, Fred C. Mattia, individually 
and as the sole owner of and trading as Premier Color Works and 
Mattia and Briganti Co., filed his answer, in which answer he admitted 
all the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said 
facts, except that said respondent therein alleged that on Septem- 
ber 29, 1939, the respondent, Fred C. Mattia, purchased the entire 
interest of his copartner, Michael P. Briganti, in the business operated 
under the trade names of Premier Color Works and Mattia and 
Briganti Co., and since said date has been and is now the sole owner 
and proprietor thereof, in which the said Michael P. Briganti owns 
no interest, and has not been connected therewith in any manner since 
thus disposing of his interest. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, and the said answer thereto of the individual respondent, Fred 
C. Mattia, and the Commission, having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Fred C. Mattia, individually is the sole 
owner and proprietor of the business which he operates under the 
trade names of Premier Color Works and Mattia and Briganti Co., 
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with his office and principal place of business located at 382 Pearl 
Street, New York, N. Y. 

Par. 2. The said respondent is now and for more than one year 
last past has been engaged in the business of manufacturing and sell- 
ing under the brand name of “Ave Maria” a line of effervescent and 
laxative products. Said respondent causes said products when sold 
to be transported from his place of business in the State of New York 
to purchasers thereof at their respective points of location in various 
States of the United States other than the State of New York and in 
the District of Columbia. 

Said respondent maintains and at all times herein mentioned has 
maintained a course of trade in said products in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his business said respondent is 
in substantial competition with other individuals and with corpora- 
tions, firms, and partnerships engaged in the sale and distribution 
of effervescent and laxative products in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of his business said respondent 
offers for sale and sells an effervescent product designated “Ave Maria 
Effervescent Preparation” and a laxative product designated “Ave 
Maria Laxative Preparation.” The tin containers in which said 
products are packed by said respondent and the cardboard cartons in 
which the containers are enclosed when the products are prepared for 
sale by said respondent, have printed thereon statements and repre- 
sentations concerning the source of the formulas for said products 
and concerning purported awards made with respect to said products. 
The statement and representation concerning the source of the 
formulas is as follows: ; 

* * * Made in U.S. A. from a highly recommended formula of Dr. Arnaldo 

Piutti, Director of the Pharmaceutical Institute of “Reggio Universita” Di 
Napoli’ (Italy). 
On the tin container and cardboard carton in which said respondent’s 
Ave Maria products are packaged, are depicted reproductions of three 
gold medals, and of a decoration. Immediately under said reproduc- 
tions is the following statement : 

Highest awards in the Hygienic Divisions of International Hxpositions. 


In the manner and by the means aforesaid the said respondent rep- 
resents directly and by implication that his said Ave Maria products 
are manufactured from formulas recommended by one Dr. Arnaldo 
Piutti, who is represented to be Director of the Pharmaceutical In- 
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stitute of the Royal University of Naples (Italy) ; that the three medals 
and the decoration depicted on the containers and cartons of said Ave 
Maria preparations as aforesaid are reproductions of original medals 
and decorations awarded said products at various expositions, and 
that said respondent’s products have received the highest awards in the 
Hygienic Divisions of International Expositions. 

‘Par. 5. The aforesaid statements and representations of said re- 
spondent are false, misleading and untrue. In truth and in fact, said 
Ave Maria products are not made from formulas recommended by 
said Arnaldo Piutti. The medals and the decorations depicted on 
the containers and cartons, as aforesaid, are not reproductions of 
medals or decorations awarded said products at expositions. Said 
products were not exhibited at any international exposition and did 
not receive the awards depicted on the containers and cartons of the 
products. Said respondent’s Ave Maria products have not been 
awarded any medals or other prizes at international expositions. 
Said products have not received any awards in the Hygienic Divi- 
sions of International Expositions. 

There are among the purchasing public a substantial number of 
persons, especially among Italian-Americans, who have a preference 
for goods which have received awards at expositions, under the be- 
lief that such merchandise is superior to merchandise which has re- 
ceived no such awards. 

Par. 6. Each and all of the foregoing false and misleading state- 
ments and representations made by said respondent in offering for 
sale and selling his Ave Maria products, as hereinbefore set out, had 
and now has the capacity and tendency to and does mislead a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that all of said representations are true. As a direct 
result of this erroneous and mistaken belief, a number of the pur- 
chasing public has purchased a substantial volume of the said re- 
spondent’s Ave Maria products, with the result that trade in com- 
merce between and among the various States of the United States and 
in the District of Columbia has been diverted unfairly to said re- 
spondent from competitors engaged in the business of selling effer- 
vescents or laxative products and who truthfully represent their 
merchandise. As a result thereof, injury has been done and is being 
done by said respondent to competition in commerce between and 


among the various States of the United States and in the District of 
Columbia. 
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The aforesaid acts and practices of said respondent, as herein 
found, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce, within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, Fred C. Mattia, individually, and as the sole owner of 
and trading as Premier Color Works and Mattia and Briganti Com- 
pany, in which answer said respondent admits all the material allega- 
tions of fact set forth in said complaint, and in addition thereto 
alleges that on September 29, 1939, the respondent, Fred C. Mattia, 
purchased the entire interest of his copartner, Michael P. Briganti, 
in the business operated under the trade names of Premier Color 
Works and Mattia and Briganti Company, and since said date has 
been and is now the sole owner and proprietor thereof, in which the 
said Michael P. Briganti owns no interest, and has not been con- 
nected therewith in any manner since thus disposing of his interest, 
and states that he waives all intervening procedure and further hear- 
ing as to said facts, and the Commission having made its findings 
as to the facts and conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Fred C. Mattia, an individual, 
trading as Premier Color Works and Mattia and Briganti Co., or 
trading under any other name or names, his agents, servants, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
of his line of effervescent and laxative products designated by the 
brand name of “Ave Maria,” “Ave Maria Effervescent Preparation,” 
“Ave Maria Laxative Preparation,” or by any other name or names, 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing that the formulas from which said products are 
manufactured are or were originated or recommended by an official or 
representative of the Royal University of Naples, or by any other 
person or persons who in truth and in fact have not originated or 
recommended said formulas. 


260605™—41—-vol. 30 22 


296 FEDERAL TRADE COMMISSION DECISIONS 


Order 50 a Me OF 


2. Representing through the use of medals or any other decoration 
depicted on the containers or cartons in which said products are pack- 
aged, or in any other manner that said products have been awarded 
any medals, prizes, or other awards of merit by any International 
Exposition or any other Exposition or by any divisions thereof until 
and unless said products have in fact won the awards represented. 

It is further ordered, That the said respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 

It is further ordered, That this case be closed as to the individual 
respondent Michael P. Briganti, without prejudice to the right of 
the Commission to reopen the same and continue the prosecution 
thereof in the event such action is warranted by the facts. 
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HOWARD D. JOHNSON COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
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Where 2 corporation engaged in manufacture of ice cream and other food 
products, and in sale and distribution thereof to purchasers in other States, 
in substantial competition with others engaged in sale and distribution 
of Such various products, and including competitors selling and distributing 
in commerce and in the District of Columbia ice cream and food products, 
who do not misrepresent in any manner whatsoever the nature, character, 
quality, or method of manufacture of products thereof, nor make mis- 
representations of any other character or nature to induce public to 
purchase their products; in advertisements which it disseminated through 
the mails, through newspapers of general circulation, and through circu- 
lars and other printed or written matter distributed among the various 
States, and through broadcasts from radio stations of extra-State audience 
and otherwise, and which were intended and calculated to induce purchase 
of its products— 

Referred to its ice cream as “home made” and to its food as ‘“wholesome— 
home cooked,’ and, in further connection with its trade name, referred 
to its business as makers of “home made ice cream, candies and pastries,” 
and thereby represented to public that said products were in fact home 
made in the manner and of the ingredients characteristic of the prepa- 
ration of such products in the home for consumption in the home, as distin- 
guished from factory-made products made of ingredients and by ordinary 
means of production used in factories making such products for sale, facts 
being its said products were made in factory of the ordinary ingredients 
and by the ordinary methods of production used in factories making such 
products for sale; 

With effect of deceiving and misleading prospective purchasers and purchasers 
of its products into belief thiaat such representations were true, and with 
result, as consequence of such mistaken and erroneous beliefs, that sub- 
stantial portion of purchasing public was induced to and did purchase 
ice cream and other food products from it, and trade was thereby unfairly 
diverted in such products to it from its competitors; to the injury of 
competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Before Mr. Randolph Preston, trial examiner. 


Mr. Karl Stecher for the Commission. 
Mr, Joseph T. Brennan, of Wollaston, Mass., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Howard D. Johnson 
Co., hereinafter referred to as respondent, has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent, Howard D. Johnson Co., is a corpora- 
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of Massachusetts, with its principal place of 
business located at 89 Beale Street, in the city of Wollaston, Mass. 
It is now, and has been for several years heretofore, engaged in the 
manufacture of ice cream and other food products and in the sale 
and distribution thereof in commerce between and among the various 
States of the United States. Respondent causes said products when 
sold to be transported from its place of business in the State of 
Massachusetts to the purchasers thereof located at points in States 
of the United States other than the State of Massachusetts. It main- 
tains, and for a period of more than 1 year last past has maintained, 
a course of trade in said products in commerce between and among 
the various States of the United States. 

Par. 2. Respondent has been, and is, engaged in substantial com- 
petition in the sale and distribution of said ice cream and other 
food products with other corporations and with partnerships and 
individuals likewise engaged in the business of selling and distrib- 
uting ice cream and other food products in commerce among and 
between the various States of the United States. 

Par. 3. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements con- 
cerning its said products, by United States mails, by insertion in news- 
papers having a general circulation and also in circulars and other 
printed or written matter, all of which are distributed in commerce 
among and between the various States of the United States; and by 
continuities broadcast from radio stations which have sufficient power 
to, and do, convey the programs emanating therefrom to listeners 
located in various States of the United States other than the State in 
which said broadcasts originate and by other means in commerce, as 
commerce is defined in the Federal Trade Commission Act, for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of its said products; and has disseminated and 


HOWARD D. JOHNSON CO. 299 
297 Complaint 


is now disseminating, and has caused and is now causing the dissemi- 
nation of, false advertisements concerning its said products, by vari- 
ous means, for the purpose of inducing, and which are likely to induce, 
directly or indirectly, the purchase of its said products in commerce, 
as commerce is defined in the Federal Trade Commission Act. Among, 
and typical of the false statements and representations contained in 
said advertisements, disseminated and caused to be disseminated, as 
aforesaid, are the following: 

Howard Johnson home made ice cream. 

Howard Johnson food is wholesome—home cooked. 

Howard D. Johnson Company. Home made food and ice cream. 

Howard D. Johnson Company. Makers of Howard Johnson’s home made ice 
eream, candies and pastries. 

Par. 4. The aforesaid statements made and disseminated by respond- 
ent in offering for sale and selling its ice cream and other food prod- 
ucts, as set forth in paragraph 3 thereof, purport to be descriptive of 
its merchandise and serve as representations to the public that said 
products are in fact home made in the manner and of the ingredients 
characteristic of the preparation of such products in home for con- 
sumption in the home as distinguished from factory made of the in- 
gredients and by the ordinary means of production used in factories 
manufacturing such products for sale. 

Par. 5. In truth and in fact the statements made and disseminated 
by respondent, as set out in paragraph 3 hereof, are false and mislead- 
ing for the reason that said products are factory made of the ingredi- 
ents and by the ordinary methods of production used in factories 
manufacturing such products for sale. 

Par. 6. There are now and have been competitors of respondent sell- 
ing and distributing ice cream and other food products in commerce 
among and between the various States of the United States and in the 
District of Columbia who do not misrepresent in any manner whatso- 
ever the nature, character, quality, or method of manufacture or pro- 
duction of the products offered for sale and sold by them, nor do they 
make misrepresentations of any other character or nature to induce the 
public to purchase the products offered for sale and sold by them. 

Par. 7. The use and dissemination by respondent of the false, decep- ° 
tive, and misleading statements, representations, and advertisements 
set forth in paragraph 3 hereof, had and have the capacity and tendency 
to, and did and do, deceive and mislead prospective purchasers and 
purchasers of its products into the belief that such representations are 
true. On account of such mistaken and erroneous beliefs, a substan- 
tial portion of the purchasing public has been, and is, induced to pur- 
chase ice cream and other food products from respondent, and thereby 


300 FEDERAL TRADE COMMISSION DECISIONS 
Findings 30) E. Da; 


trade has been, and is, unfairly diverted to respondent from competi- 
tors named in paragraphs 2 and 6 hereof. As a result thereof, injury 
has been, and is now being, done by respondent to competition in 
commerce among and between the various States of the United States. 

Par. 8. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Frnprncs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 21, 1939, issued and on June 22, 
1939, served its complaint in this proceeding upon respondent Howard 
D. Johnson Co., a corporation, charging it with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, granted respondent’s 
motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of fact set 
forth in said complaint and waiving all intervening procedure and 
further hearings as to the facts, and stating further that prior to the 
issuance of said complaint the respondent had discontinued the use of 
the words “home made” or “home cooked” or any other words of 
similar import and meaning in describing or designating the ice cream 
and other food products sold by it, which substitute answer was duly 
filed in the office of the Commission. Thereafter this proceeding reg- 
ularly came on for final hearing before the Commission on the said 
complaint and substitute answer, and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Howard D. Johnson Co., is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of Massachusetts, with its principal place of business 
located at 89 Beale Street, in the city of Wollaston, Mass. It is now, 
and has been for several years heretofore, engaged in the manufacture 
of ice cream and other food products and in the sale and distribution 
thereof in commerce between and among the various States of the 
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United States. Respondent causes said products when sold to be trans- 
ported from its place of business in the State of Massachusetts to the 
purchasers thereof located at points in States of the United States other 
than the State of Massachusetts. It maintains, and for a period of 
more than 1 year last past has maintained, a course of trade in said 
products in commerce between and among the various States of the 
United States. 

Par. 2. Respondent has been, and is, engaged in substantial com- 
petition in the sale and distribution of said ice cream and other food 
products with other corporations and with partnerships and indi- 
viduals likewise engaged in the business of selling and distributing ice 
cream and other food products in commerce among and between the 
various States of tthe United States. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated, and has caused the dissemination of, false 
advertisements concerning its said products, by United States mails, 
by insertion in newspapers having a general circulation and also in 
circulars and other printed or written matter, all of which were dis- 
tributed in commerce among and between the various States of the 
United States; and by continuities broadcast from radio stations which 
had sufficient power to, and did, convey the programs emanating there- 
from to listeners located in various States of the United States other 
than the state in which said broadcasts originated, and by other means 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, for the purpose of inducing, and which were likely to induce, 
directly or indirectly, the purchase of its said products; and has dis- 
seminated, and has caused the dissemination of, false advertisements 
concerning its said products, by various means, for the purpose of 
inducing, and which were likely to induce, directly or indirectly, the 
purchase of its said products in commerce, as commerce is defined in the 
Federal Trade Commission Act. Among and typical of, the false 
statements and representations contained in said advertisements, dis- 
seminated and caused to be disseminated by the respondent, as afore- 
said, were the following: 

Howard Johnson home made ice cream. 

Howard Johnson food is wholesome—home cooked. 

Howard D. Johnson Company. Home made food and ice cream. 


Howard D. Johnson Company. Makers of Howard Johnson’s home made ice 
cream, candies and pastries. 


Par. 4. The aforesaid statements made and disseminated by re- 
spondent in offering for sale and selling its ice cream and other food 
products, as set forth in paragraph 3 hereof, purported to be descrip- 
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tive of its merchandise and served as representations to the public 
that said products were in fact home made, in the manner and of the 
ingredients characteristic of the preparation of such products in the 
home for consumption in the home, as distinguished from factory 
made products made of the ingredients and by the ordinary means of 
production used in factories manufacturing such products for sale. 

Par. 5. In truth and in fact the statements made and disseminated 
by respondent, as set out in paragraph 3 hereof, were false and mis- 
leading for the reason that said products were made in a factory of 
the ordinary ingredients and by the ordinary methods of production 
used in factories manufacturing such products for sale. 

Par. 6. There are now, and have been, competitors of respondent 
selling and distributing ice cream and other food products in commerce 
among and between the various States of the United States and in the 
District of Columbia who do not misrepresent in any manner whatso- 
ever the nature, character, quality, or method of manufacture or pro- 
duction of the products offered for sale and sold by them, nor do they 
make misrepresentations of any other character or nature to induce the 
public to purchase the products offered for sale and sold by them. 

Par. 7. The use and dissemination by respondent of the false, decep- 
tive, and misleading statements, representations and advertisements as 
above set forth had the capacity and tendency to, and did, deceive and 
mislead prospective purchasers and purchasers of its products into 
the belief that such representations were true. On account of such 
mistaken and erroneous beliefs, a substantial portion of the purchasing 
public was induced to, and did, purchase ice cream and other food 
products from the respondent, thereby unfairly diverting trade in such 
products to the respondent from its competitors. As a result thereof, 
injury has been done by respondent to competition in commerce among 
and between the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondent Howard D. Johnson 
Co., as herein alleged are all to the prejudice of the public and of 
respondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the materia] 
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allegations of the complaint to be true and states that it waives 
hearing on the charges set forth in said complaint and that without 
further evidence or other intervening procedure the case might pro- 
ceed to final hearing upon the record, and the Commission having 
made its findings as to the facts and conclusion that. said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Howard D. Johnson Co., a 
corporation, its officers, representatives, agents, and employees, di- 
rectly or through any corporate or other device, do forthwith cease 
and desist from disseminating or causing to be disseminated any 
advertisement by means of the United States mails or in commerce, 
as commerce is defined in the Federal Trade Commission Act, by 
any means, for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of its food products, or dissemi- 
nating or causing to be disseminated, any advertisement by any means 
for the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase in commerce, as commerce is defined in the 
Federal Trade Commission Act, of said food products, which said 
advertisement represents, directly or through implication, that said 
food products are home made or home cooked, unless and until said 
products are in fact made or cooked in the manner and of the ingre- 
dients characteristic of the preparation of such products in the home 
for consumption in the home, as distinguished from factory made 
products made of the ingredients and by the ordinary means of 
production used in factories manufacturing such products for sale. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


MERRILL CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3128. Oomplaint, May 14, 1937—Decision, Dec. 29, 1939 


Where a corporation engaged in manufacture of candy and in sale and distribu- 
tion thereof to jobber and retailer purchasers in other States, including 
assortments with which, as case might be, it furnished (@) push cards 
designed and intended for use in distribution of said candy wholly by lot or 
chance under a plan in accordance with which and legend secured by chance, 
as displayed under disk selected and removed, purchaser or customer received 
by chance for 5 cents paid one candy bar, five candy bars, small canoe of 
eandy, or package of choice candies, and maker of last sale on each of cards 
secured or was given larger canoe filled with candy, or (0b) push cards of 
yarious types and design and punchboards for use in distribution of candy 
wholly by lot or chance and of same general nature and operation in sub- 
stantially same manner as above described, and (c) articles of merchandise 
including pieces of glassware and chromium dishes for use as special prizes 
in operation of particular cards and boards; 

Sold together with push cards or punchboards or both, such candies and articles 
of merchandise to jobbers and retailers by whom as said jobbers’ vendees, or 
purchasers direct, such candies were resold to purchasing public by use of 
one or other of aforesaid devices and in manner and by sales plan above 
described; and supplied thereby to and placed in hands of others means 
by which games of chance, gift enterprises, and lotteries were conducted 
in said products’ resale or distribution by retailers aforesaid, involving 
game of chance or sale of a chance and use of method or practice in such 
sale and distribution, contrary to established public policy of the United 
States Government and in violation of the laws of several of the States and 
in competition with those who are unwilling to employ in sale and distribu- 
tion of candy and articles of merchandise dealt in by them any method or 
sales plan involving games of chance, gift enterprises, or lottery schemes 
and refrain from use thereof, to their competitive disadvantage; 

With result that many purchasers of candy and articles of merchandise from it 
were attracted by element of chance involved in sale and distribution of such 
candies and articles through use of push cards and punchboards furnished 
by it and were thereby induced to purchase said candies and articles offered 
by it in preference to similar products offered by competitors who did not 
furnish with candies and articles sold by them similar push cards and 
punchboards or similar devices, and jobber and retail dealers purchased 
Substantial amount of candies and articles of merchandise from it and trade 
was thereby diverted unfairly to it from its competitors aforesaid : 

Held, that such acts and practices, under the circumstances set forth, were all 


to the injury and prejudice of the public and constituted unfair methods 
of competition. 
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Before Mr. William C. Reeves, Mr. Charles F. Diggs, and Mr. Miles 
J. Furnas, trial examiners. 
Mr. D.C. Daniel and Mr. P. C. Kolinski for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that the Merrill Candy 
Co., a corporation, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as “commerce” 
is defined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as follows: 

ParacrapH 1. The respondent, Merrill Candy Co., is a corporation 
organized and doing business under the laws of the State of Wisconsin, 
with its principal office and place of business located at 1215-17 East 
Main Street, in the city of Merrill, State of Wisconsin. Respondent 
is now, and for several years last past has been, engaged in the manu- 
facture of candies and in the sale and distribution thereof to whole- 
sale dealers, jobbers, and retail dealers located at points in the various 
States of the United States. Respondent causes and has caused its 
said products when sold to be transported from its principal place of 
business in the city of Merrill, State of Wisconsin, to purchasers thereof 
in Wisconsin and in other States of the United States at their respective 
points of location. There is now, and has been for several years last 
past, a course of trade and commerce by said respondent in such candies 
between and among the States of the United States. In the course 
and conduct of said business, respondent is in competition with other 
corporations and with partnerships and individuals engaged in the 
manufacture of candies and in the sale and distribution thereof in 
commerce between and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and retail 
dealers assortments of candy so packed and assembled as to involve, or 
which are designed to or may involve, the use of a lottery scheme when 
sold and distributed to the ultimate consumers thereof. Such assort- 
ments are composed of a number of bars of candy and a number of 
packages of candy, together with a device commonly called a “push 
card.” The said bars of candy and the packages of candy are sold 
and distributed to the consuming public by means of said push card 
in the following manner : 
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Sales are 5 cents each, and each purchaser is entitled to one push 
from said card. When a push is made from said card, a number is 
disclosed. The numbers begin with one and continue to the number 
of pushes there are on the card, but the numbers are not arranged 
in numerical sequence. The card bears statements informing pur- 
chasers that certain numbers receive specified packages of candy, 
that certain other numbers receive a specified number of bars of 
candy, that all other numbers receive one bar of candy, and that the 
last sale from said assortment receives one of the specified packages 
of candy. The numbers on said card are effectively concealed from 
purchasers and prospective purchasers until a selection has been 
made and the particular push separated from the card. The fact 
as to whether a purchaser receives one or more than one bar of 
candy, or one of the packages of candy, for the price of 5 cents is 
thus determined wholly by lot or chance. 

The respondent manufactures, sells, and distributes several assort- 
ments involving the use of a push card in the sale and distribution 
thereof to the consuming public, but all of said assortments involve 
the same principle as set forth above, and vary only in detail. 

Par. 3. The wholesale dealers and jobbers to whom respondent sells 
its assortments resell said assortments to retail dealers, and said retail 
dealers and the retail dealers to whom respondent sells direct expose 
said assortments for sale and sell said candy to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus sup- 
plies to and places in the hands of others the means of conducting 
lotteries in the sale of its product in accordance with the sales plan 
hereinabove set forth; and said sales plan has the capacity and tend- 
ency of inducing purchasers thereof to purchase respondent’s said 
product in preference to candy offered for sale and sold by its 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure packages or bars of candy. The use by respondent 
of said method in the sale of candy, and the sale of candy by and 
through the use thereof and by the aid of said method, is a practice 
of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use by 
respondent of said method has the tendency unduly to hinder com- 
petition or create monoply in this, to wit: That the use thereof has 
the tendency and capacity to exclude from the candy trade competi- 
tors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or similar 
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element of chance or lottery scheme. Many persons, firms, and cor- 
porations who make and sell candy in competition with the respond- 
ent, as above alleged, are unwilling to offer for sale or sell candy so 
packed and assembled as above alleged, or otherwise arranged and 
packed for sale to the purchasing public so as to involve a game of 
chance, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in the 
manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy offered 
for sale and sold by said competitors of respondent who do not use 
the same or equivalent methods. The use of said method by respondent 
has the tendency and capacity, because of said game of chance, to divert 
to respondent trade and custom from its said competitors who do 
not use the same or an equivalent method; to exclude from said candy 
trade all competitors who are unwilling to and who do not use the 
same or an equivalent method because the same is unlawful; to lessen 
competition in said candy trade and to tend to create a monopoly of 
said candy trade in respondent and such other distributors of candy as 
use the same or an equivalent method; and to deprive the purchasing 
public of the benefit of free competition in said candy trade. The use 
of said method by respondent has the tendency and capacity to elimi- 
nate from said candy trade all actual competitors, and to exclude there- 
from all potential competitors who do not adopt and use said method 
or an equivalent method. 

Par. 6. The aforementioned method, acts, and practices of respond- 
ent are all to the prejudice of the public and of respondent’s com- 
petitors, as hereinabove alleged. Said method, acts, and practices con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of section 5 of an act of Congress, entitled “An act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 14, 1937, issued its complaint 
in this proceeding and caused same to be served upon the respondent 
Merrill Candy Co., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and other evidence in support 


308 FEDERAL TRADE COMMISSION DECISIONS 
Findings 30. EG: 


of the allegations contained in said complaint were introduced by 
D. GC. Daniel and P. ©. Kolinski, attorneys for the Commission, and 
in opposition to the allegations of said complaint by Adam RP. 
Schewe, the president of the respondent corporation, before William 
C. Reeves, Charles F. Diggs, and Miles J. Furnas, examiners for 
said Commission, theretofore duly designated by it, and said tes- 
timony was reduced to writing and filed in the office of the Commis- 
sion together with numerous pieces of documentary evidence received 
as exhibits. Thereafter the proceeding regularly came on for final 
hearing before the Commission upon the said complaint, the answer 
thereto, the testimony taken and evidence received and brief in 
support of the complaint. No brief was filed by or on behalf of the 
respondent and oral argument was waived by it, and the Commission 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Merrill Candy Co., is a corporation 
organized under the laws of the State of Wisconsin with principal 
place of business at Merrill in said State; for a number of years it 
has been engaged in the business of the manufacture, sale, and dis- 
tribution of candy. It has caused candy manufactured by it, when 
sold, to be transported from its place of business in the State of 
Wisconsin to purchasers thereof located in other States of the United 
States, and in the course and conduct of its said business said re- 
spondent has been, and is now, in active competition with numerous 
persons and partnerships and other corporations also engaged in the 
manufacture and sale, or the sale, of candy in commerce among 
several of the States of the United States. 

Par. 2. Respondent, in the course of its business as set out in 
paragraph 1 hereof, has furnished with some assortments of candies 
sold by it, devices sometimes described as push cards, upon each of 
which were stamped 75 disks, each of which concealed a legend. 
Printed upon each of the cards were the words “All winners, no 
blanks.” These cards were intended for use as follows: Members of 
the public were to be solicited to select 1 or more of the disks on 1 of 
the cards and to pay therefor 5 cents for each of the disks selected, 
whereupon the disks so selected were pushed from the card and the 
legend concealed thereby disclosed, some of which legends entitled 
the customer to only 1 candy bar; other such legends entitled the 
customer to 5 candy bars; other legends so obtained entitled the 
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customer to a small canoe filled with candy; other such legends en- 
titled the customer to 1 package of choice candies and the person 
to whom the last sale on each of the cards was made, was given a 
larger canoe filled with candy but whether a selector of 1 of the disks 
obtained 1 candy bar, 5 candy bars, a small canoe filled with candy, 
a package of choice candies, or a larger canoe filled with candy was 
wholly a matter of chance and the customer did not know the num- 
ber of candy bars to which he was entitled or whether he would 
receive 1 of the small canoes filled with candy, or a package of choice 
candies, until the disk selected by him was pushed from the card 
and the legend concealed thereby was disclosed. With other assort- 
ments of candies sold by it, respondent has furnished push cards of 
various types and designs and with still other assortments of candies 
so sold, respondent has furnished devices sometimes known as punch- 
boards, but all such cards and boards so furnished by respondent 
were designed and intended for use in the distribution of candies 
wholly by lot or chance and were of the same general nature and were 
operated in substantially the same manner as were the push cards 
described herein. 

Par. 3. The annual sales made by respondent of candies with which 
it furnished push cards or punchboards have aggregated $45,000 and 
approximately 70 percent of such sales have been made to dealers lo- 
cated in States other than the State of Wisconsin. Push cards and 
punchboards have been furnished by respondent with about 35 
percent of its entire output. With some of the assortments or candies 
sold by respondent with which it furnished push cards or punch- 
boards as set out in paragraph 2 hereof, articles of merchandise, 
including pieces of glassware and chromium dishes, were included for 
use as special prizes in the operation of such cards or boards. 

Par. 4. The Commission finds that the candies, glassware, and 
chromium dishes intended for use as special prizes in the operation 
of the push cards and punchboards, as set out in paragraph 3 hereof, 
were sold by respondent to jobbers and to retail dealers and with 
such sales it furnished push cards or punchboards, or both, and such 
candies and articles of merchandise so sold to jobbers were resold by 
them with the accompanying push cards or punchboards to retail 
dealers, and such candies and articles of merchandise were resold by 
the retail dealers to the purchasing public by the use of one or the 
other of the devices and in the manner and by the sales plan de- 
scribed in paragraph 2 hereof. The Commission further finds that 
respondent by furnishing such cards and boards, or either type of 
said devices, with the candies and articles of merchandise sold by 
it, thereby supplied to and placed in the hands of others the means 
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by which games of chance, gift enterprises, and lotteries have been 
conducted. The Commission further finds that the use of such cards 
and boards, or either of such devices, in the resale and distribution 
by retail dealers of the candies and articles of merchandise sold by 
respondent, involved a game of chance or the sale of a chance and 
that the use of such methods in the sale and distribution of such 
candies and articles of merchandise was a practice of the sort which 
is contrary to the established public policy of the Government of the 
United States and is in violation of the laws of several of the States 
of the United States. 

Par. 5. There are among the competitors of respondent persons, 
partnerships, and corporations engaged in the manufacture and sale, 
or the sale, of candies and articles of merchandise of the same general 
nature as those sold by respondent and in commerce between and 
among various States of the United States, which competitors were 
unwilling to employ in the sale and distribution of candies and arti- 
cles of merchandise dealt in by them, any method or sales plan which 
involved games of chance, gift enterprises, or lottery schemes, and 
refrained from the use of such practices, and as a result were placed 
at a disadvantage in competition. Many purchasers of candies and 
articles of merchandise from respondent were attracted by the ele- 
ment of chance involved in the sale and distribution of such candies 
and articles of merchandise by the use of push cards and punch- 
boards furnished by respondent, and were thereby induced to pur- 
chase such candies and articles of merchandise offered for sale by 
respondent, in preference to similar candies and articles of merchan- 
dise offered for sale by competitors of respondent who did not furnish 
with candies and articles of merchandise sold by them similar push 
cards and punchboards or similar devices, and as a result jobbers and 
retail dealers purchased a substantial amount ‘of candies and articles 
of merchandise from respondent with the result that trade was 
thereby diverted unfairly to respondent from said competitors. 


CONCLUSION 


The acts and practices of respondent, as herein found, are all to the 
injury and prejudice of the public and constitute unfair methods of 
competition in commerce within the intent and meaning of the pro- 
visions of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
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respondent, testimony, and other evidence taken before William C. 
Reeves, Charles F. Diggs, Miles J. Furnas, examiners of the Com- 
mission, theretofore duly designated by it, in support of the alle- 
gations of said complaint and in opposition thereto, brief of counsel 
for the Commission, filed herein (respondent having filed no brief 
and oral argument not having been requested), and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Merrill Candy Co., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of candy or any other merchandise 
im commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Selling or distributing candy or any other merchandise so 
packed and assembled that sales of said candy or other merchandise 
to the general public are to be made, or may be made, by means of 
a lottery, gaming device, or gift enterprise. 

2. Supplying to, or placing in the hands of, others packages or 
assortments of candy or other merchandise together with push or 
pull cards, punchboards or any other lottery devices, which said push 
or pull cards, punchboards or other lottery devices are to be used, 
or may be used, in selling or distributing said candy or other 
merchandise to the general public. 

3. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or any other lottery devices, either with assort- 
ments of candy or other merchandise, or separately, which said push 
or pull cards, punchboards, or other lottery devices, are to be used 
or may be used in selling or distributing such candy or other 
merchandise to the general public. 

4. Selling or otherwise distributing any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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. In THE MarTrer oF 


ROY E. REED AND FLORENCE A. REED, TRADING AS 


DIESEL ENGINEERS, ASSOCIATED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3258. Complaint, Nov. 1, 1937—Decision, Dec. 29, 1939 


Where an individual, and the wife of said individual, active participant with 


(a) 


him in business in question and, together with him, responsible for policies 
and activities thereof, including advertising, and possessed of a wife’s com- 
munity property interest therein under the laws of the State concerned, 
engaged together in the conduct, through courses of study and instruction, 
by correspondence and through classroom instruction, of a school in the 
theory, operation, maintenance, and repair of Diesel engines and air-con- 
ditioning equipment, and, as thus engaged, in soliciting students in said 
and other States through salesmen or agents and in also advertising both 
courses of study and instruction by radio and by newspapers located in 
aforesaid and other States, and having general circulation throughout the 
United States, and in circulars distributed through their said agents and 
through the mail— 

Represented and implied, through “blind advertisements” in the ‘Help 
Wanted” columns of various newspapers in the several States, such as 
“Wanted men and young men to earn while learning Diesel and Air con- 
ditioning. D. E. A., 807 S8. Flower,” “Diesel Air-conditioning Refrigeration 
Classes now forming. Summer rates in effect. Jobs furnished while 
training. You can work and earn while you learn,’ “Men—Small but 
welcome earnings while learning Diesel. Mechanically inclined ambitious 
men only. Minimum initial fee $15 * * *, and others of similar tenor, 
that persons responding would be afforded opportunity to learn to construct, 
operate, maintain, and repair Diesel engines and air-conditioning equip- 
ment while working for pay in a factory or shop in which such engines 
and equipment were made and repaired by a person or concern engaged 
therein ; 


Facts being such advertisements were inserted in “Help Wanted” columns, not 


(D) 


to offer employment but to obtain students for school in question, individ- 
uals concerned did not own any such factory or shop, and, while conduct- 
ing an employment bureau in connection with school in question, did not 
afford students opportunity to work in a factory or shop constructing, 
operating, maintaining, or repairing such engines or equipment except in 
very rare instances, and did not afford students, in many instances, 
opportunity to work at anything, and it was not until after making of 
initial payment for instruction to said individuals that facts aforesaid 
became known to person responding to advertisements in question ; 

Placed on their letterheads, used in correspondence with prospective students 
soliciting sale of their said courses and instruction, words “Diesel Engineers, 
Associated. Consulting Engineers” and, on printed agreements with stu- 
dents, set forth same legend, together with words “Application Associate 
Engineering Membership,” and in such agreements described students as 
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members, agreement as membership, and diploma to be awarded upon com- 
pletion of course of study and instruction as “Associate engineering 
membership ;” 

Facts being organization with which student became connected was not, as thus 
represented, an association of engineers banded together for the promotion 
of some common enterprise of mutual benefit to members, but trade school 
conducted by individuals aforesaid for profit, persons whose names were 
Set out and designated as above set forth on such letterheads were not 
consulting engineers, nor engineers at all, and no degrees in engineering had 
been received either by any of said persons thus referred to or by any 
member of staff or faculty of school in question, of which Bachelor of 
Science degree was only one of any kind possessed by any member, and, 
notwithstanding possession of practical experience with engines of various 
types by some of such members and theoretical courses in engineering 
subjects and certain consultation by students, teachers, and occasionally 
others in such subjects, but without remuneration, they were not in fact 
consulting engineers or persons with thorough education and wide experience 
competent to give valuable professional engineering advice; 

(c) Represented, through their agents by means of printed matter and instruc- 
tions placed in said agents’ hands, that there were growing opportunities 
to make or earn large amounts of money in the “wonderful” and “new” 
field and salaries amounting to hundreds of dollars a month, and that 
their teachers or staff were expert engineers, and that after theoretical 
training was completed there was a laboratory available for practical 
training, including necessary and practical machine shop training on lathes, 
drill presses, etc., so as to give student ‘fa complete working knowledge of 
the things necessary for him to know so he can hold down a good job,” 
and stressed the qualifications of their “Chief Engineer” as “a writer of 
note,” with many years of “practical Engineering Experience” ; 

Facts being there is little demand for services of students trained in their 
school, such persons, after completing their courses of study and instruc- 
tion, are not engineers nor qualified thereby to do work of engineers or of 
people skilled in construction, maintenance, operation and repair of Diesel 
engines or air-conditioning equipment, many of their students are unable 
to obtain work in the field for which they have trained, their said 
school is not well equipped for laboratory or shop work nor is their 
teaching force well qualified to give the instruction advertised, and repre- 
sentations made by them as above set forth grossly misrepresent «und exag- 
gerate demand for and qualifications and earnings of persons trained by 
them, and education, training and experience of their teachers, and nature 
and extent of the equipment available to students at their said school; and 

(ad) Represented to prospective students that initial amounts of money paid 
for tuition would be refunded if student was unable to go on with the 
training, and that students would be paid a specified salary for working in 
said individuals’ plant and thus reimbursed, and that, upon completion 
of course of study sold, positions would be available for their students 
in which the knowledge acquired by them in said courses could be applied, 
and made practice of allowing an asserted special discount from price set 
forth on contracts or agreements ; 

Facts being, excepting cases where payment was made by minor without con- 
sent of parents or legal guardian, refunds of initial payments or other pay- 
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ments were at all times refused regardless of salesmen’s representations, 
in reliance upon contract statements to effect that no oral representations 
would be recognized, said individuals did not own or operate a plant in 
which students were employed, nor pay students specified or any salary or 
secure work reimbursing students for money paid to said individuals, 
money received by such students in cases in which employment was Sse- 
cured for them by said individuais did not reimburse them for their tuition, 
they did not secure positions or work for students completing their courses 
in which latter might apply knowledge acquired from said courses, posi- 
tions of such a nature in many cases were not available to such students 
through their own efforts or otherwise, and price secured through asserted 
special discount by the various students was the price regularly charged 
others for Same course at same time; 

With effect of misleading and deceiving many prospective purchasers of their 
said courses of study and instruction and causing them erroneously to believe 
that representations and implications made and used by said individuals 
in connection with offer, sale and distribution thereof were true, and of 
causing many prospective purchasers, because of such erroneous beliefs, 
to purchase said courses of study and instruction from such individuals and 
thereby unfairly divert trade in commerce to them from their competitors 
who do not use acts, practices and methods employed by individuals afore- 
said; to said competitors’ substantial injury and to that of public: 

Held, That such acts, practices, and methods were all to the injury and prejudice 
of the public and competitors and constituted unfair methods of competition. 


Before Mr. Charles P. Vicini, trial examiner. 
Mr. Harry D. Michael and Mr. William L. Pencke for the Com- 


mission. 
Mr. P. EF. Cavaney, of Los Angeles, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that Roy E. Reed and 
Florence A. Reed, hereinafter referred to as respondents, have been, 
and are using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect, as 
follows: 

ParacrarH 1. Respondents Roy E. Reed and Florence A. Reed are 
individuals presently trading under the name and style Diesel En- 
gineers, Associated, foumneniya trading as Diesel Training School, with 
their office and peiteipal place of ‘beehies at 80514 South Fidwer 
Street, Los Angeles, Calif. 
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Respondents are now, and have been for more than 2 years last past, 
engaged in the sale and distribution of courses of study and instruction 
in the construction, operation, maintenance, and repair of Diesel en- 
gines and air conditioning equipment. When said courses of study 
and instruction are sold, respondents cause the books, lessons, and other 
printed and written matter used in connection therewith to be trans- 
ported from their said place of business in the city of Los Angeles, 
Calif., to the purchasers thereof located at various points in the several 
States of the United States, other than the State of California, and in 
the District of Columbia. Respondents now maintain, and have main- 
tained at all times mentioned herein, a constant current of trade and 
commerce in said products between and among the various States of 
the United States, and in the District of Columbia. 

In the course and conduct of their said business, as aforesaid, re- 
spondents are now, and for more than 2 years last past have been, in 
substantial competition in commerce between the various States of the 
United States and in the District of Columbia, with various other 
individuals and with corporations, partnerships and firms engaged in 
the sale and distribution of like and similar courses of study and in- 
struction in the construction, operation, maintenance and repair of 
Diesel engines and air conditioning equipment. 

Par. 2. Respondents, in the course and conduct of their business, as 
aforesaid, for the purpose of inducing individuals to purchase said 
courses of study and instruction, place advertisements in newspapers 
circulated in various States of the United States and employ a number 
of representatives who travel in various of the States of the United 
States making personal solicitation of prospective students for said 
courses of study and instruction. 

Par. 3. Respondents have adopted the practice of running what are 
commonly known as “blind advertisements” in the Help Wanted 
Column of various and sundry newspapers located in the several States 
of the United States. Among and typical of these advertisements 
are the following: 

WANTED men & young men to earn while learning DIESEL & ATR CONDITIONING. 


D. E. A., 807 S. Flower. 

DiesEL Air-Conditioning Refrigeration Classes now forming. Summer rates 
in effect. Jobs furnished while training. You can work and earn while you learn. 
DIESEL ENGINEERS ASSOCIATED. Room 715. Hotel Whitmore. Sunday Only. 

OPPORTUNITY FOR DIESEL ENGINEERING—Learn under lic. engineers, earn while 
learn. Sun Box 1383. 

MrcHanic—Part time job while learning. Diesel. Salary and tuition. Address 


Box 308 News-Pilot. 
MEN to earn while learning air conditioning or Diesel. 807 S. FLowEr. 
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MEen—Small but welcome earnings while learning Diesel. Mechanically in- 
clined ambitious men only. Minimum initial fee $15. Write Box 61-G. News- 
Journal. 

HaRN money while learning Diesel. Write Box #575, Oklahoman and Times. 

In said advertisements respondents represent and imply that per- 
sons responding to said advertisements will be afforded an opportunity 
to learn to construct, operate, maintain, and repair Diesel engines and 
air conditioning equipment while working for pay in a factory or shop 
in which Diesel engines and air conditioning equipment are manu- 
factured and repaired by a firm engaged in that business. In truth 
and fact, the respondents do not own or operate a shop or factory 
where Diesel engines and air conditioning equipment are manufactured 
or repaired, nor do they provide employment in such a shop or factory 
for persons responding to said advertisements. Said advertisements 
are simply a “blind” to secure contact with prospective purchasers of 
said courses of study and instruction so sold and distributed by the 
respondents, as aforesaid. This fact does not become known to per- 
sons responding to said advertisements until after the making of an 
initial payment by such persons. 

Par. 4. On letterheads used in corresponding with prospective stu- 
dents in soliciting the sale of and selling said courses of study and 
instruction, the respondents place the following words: 


DIESEL ENGINEERS, ASSOCIATED Consulting Engineers 


J. D. Moore, John F. Voogt, 
Chief of Staff Chief Consulting Engineer 
V. F. Payton, H. Norrbom, 
Consulting Engineer Consulting Engineer 
J. L. Mercer, 


Consulting Engineer 
On agreements with students, respondents place the following words: 
DIESEL ENGINEERS, AssociaTeD Consulting Engineers 
APPLICATION ASSOCIATE ENGINEERING MEMBERSHIP 


In said agreement the student is described as a “member,” and the 
agreement of enrollment is described as a “membership,” and the 
“diploma” to be awarded the “member” upon completion of the courses 
of study and instruction is described as an “associate engineering mem- 
bership.” 

By the means and in the manner aforesaid, respondents represent 
and imply that the organization with which the “member” is to be 
associated is an association of engineers, banded together for the pro- 
motion of some common enterprise of mutual benefit to the members; 
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that the said J. D. Moore, designated Chief of Staff, and John F. Voogt, 
designated Chief Consulting Engineer, and the other persons desig- 
nated as Consulting Engineers are engineers with a thorough educa- 
tion and wide experience, competent to give valuable professional 
advice in engineering matters and persons who, because of their rank 
and profession, are consulted by other engineers. In truth and fact, 
the organization with which the student, or “member,” becomes associ- 
ated is not an association of engineers banded together for the promo- 
tion of some common enterprise of mutual benefit to all the members, 
but is simply a trade name used by the said respondents in furthering 
the sale of said courses of study and instruction for the profit and for 
the benefit of the respondents. In truth and fact, the said J. D. Moore, 
designated Chief of Staff, and John F. Voogt, designated Chief Con- 
sulting Engineer, and the other persons designated as Consulting 
Engineers are not engineers with a thorough education and wide 
experience, competent to give professional advice in engineering mat- 
ters, and are not persons who, because of their rank and profession, are 
consulted by other engineers on engineering matters. 

Par. 5. Respondents, in the course and conduct of their business as 
aforesaid, through said representatives, and in printed matter placed 
in the hands of said representatives, grossly misrepresent and exag- 
gerate the demand for, and the qualifications and earnings of, persons 
trained by the respondents in the construction, operation, maintenance, 
and repair of Diesel engines and air conditioning equipment, and 
grossly misrepresent and exaggerate the education, training and ex- 
perience of the teachers employed by the respondents and grossly mis- 
represent the nature and extent of the equipment available to 
“members” in respondents’ “shops,” purportedly operated at their 
said place of business at Los Angeles, Calif., and the instructional force 
available to teach such “members” in said “shops.” 

Par. 6. Respondents, in many instances, represent to prospective 
purchasers of said courses of study and instruction that upon comple- 
tion of a specified number of assignments, the respondents will return 
to purchasers the initial amount of money paid for the “membership” 
and represent that if the earnings of the “members” are not sufficient 
to enable the “member” to live in Los Angeles, Calif., while receiving 
instruction in respondents’ “shops” that the initial payment made will 
be returned, and in some instances respondents represent that if for 
any reason the “member” is unable to complete said courses of study 
and instruction, that all money received by the respondents will be 
returned to such “member.” Respondents, in some instances, repre- 
sent to prospective purchasers of said courses of study and instruc- 
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tion that the “member” will be paid a specified salary per week for 
working in the “plant” of the respondents, which earnings would reim- 
burse the “member.” In other instances, respondents represent to 
prospective “members” that, upon completion of said courses of study 
and instruction, positions will be available for such “members” where 
the knowledge acquired from respondents’ said courses of study and 
instruction can be applied. 

In truth and fact, the respondents do not return to purchasers the 
initial amount of money paid for the “membership” upon completion 
of a specified number of lesson assignments. In many instances, the 
earnings of the “members” are not sufficient to enable them to live in 
Los Angeles, Calif., while receiving instruction in respondents’ “shops” 
and respondents do not return the initial payment made. Respondents 
do not return the money received from a “member” who has been un- 
able to complete said courses of study and instruction. Respondents 
do not pay to “members” a specified salary per week for working in 
the “plant” of respondents, and positions are not available to “mem- 
bers” upon completion of respondents’ said courses of study and 
instruction. 

Par. 7. Respondents, in many instances, represent that the prices at 
which said courses of study and instruction are offered are a special 
price available for a limited time only, and, in other instances, the 
respondents represent that the price for said courses of study and 
instruction is to be increased by $25 or $50 in the near future. In 
truth and fact, the prices at which respondents offer to sell and sell 
said courses of study and instruction are not special prices, limited in 
time, but are the prices at which said courses of study and instruction 
are regularly offered for sale and sold. In truth and fact, in those 
instances where the respondents represent that the price is to be 
shortly increased by some $25 or $50, respondents do not contemplate, 
nor do they make, such raises in the price at which said courses of 
study and instruction are sold. 

Par. 8. The aforesaid acts, practices, and methods of the respond- 
ents have the capacity and tendency to and do mislead and deceive 
many prospective purchasers of respondents’ said courses of study 
and instruction in the construction, operaticn, maintenance, and 
repair of Diesel engines and air conditioning equipment, and cause 
them erroneously to believe that the representations and implications 
so made and used by the respondents in connection with the offering 
for sale, sale and distribution of their said courses of study and 
instruction are true, and have the tendency and capacity to and do 
cause many prospective purchasers, because of said erroneous beliefs, 
to purchase said courses of study and instruction from the respond- 
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ents, thereby unfairly diverting trade in said commerce to the 
respondents from their competitors who do not use the acts, practices, 
and methods used by the respondents, to the substantial injury of said 
competitors in said commerce and to the injury of the public. 

Par. 9. The above alleged acts, practices, and methods of the 
respondents are all to the injury and prejudice of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of section 5 of the 
act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Finpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 1, 1987, issued and on 
November 5, 1937, served its complaint in this proceeding upon the 
respondent Roy E. Reed and upon the respondent Florence A. Reed, 
individuals trading under the name and style Diesel Engineers, Asso- 
ciated. After the issuance of said complaint and the filing of re- 
spondents’ answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by Hilburn H. 
Covington, attorney for the Commission, and by P. E. Cavaney, attor- 
ney for the respondents, before Charles P. Vicini, an examiner of the 
Commission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint, the answer thereto, 
testimony and other evidence, and brief in support of the complaint 
(respondents not having filed a brief and oral argument not having 
been requested); and the Commission, having duly considered the 
matter, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Roy E. Reed is an individual formerly 
doing business under the name and style of Diesel Engineers, Asso- 
ciated. The same business was formerly conducted by respondent 
Roy E. Reed under the name and style Diesel Training School. Sub- 
sequent to the issuance of the complaint in this proceeding, the re- 
spondent changed the trade name under which he conducted said 
business from Diesel Engineers, Associated, to Allied Engineering 
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School. The business under whichever of the three names mentioned 
above conducted is, and at all times hereinafter mentioned has been, 
owned by the respondent Roy E. Reed. The respondent Florence A. 
Reed is, and at all times hereinafter mentioned has been, the wife 
of the said Roy E. Reed, and both said respondents are now and 
have been at all times hereinafter mentioned citizens and residents 
of the State of California, domiciled therein. The principal office 
and place of business of said business is, and at all times mentioned 
herein has been, located at 805-807 South Flower Street, Los Angeles, 
Calif. The respondent Florence A. Reed now has, and at all times 
hereinafter mentioned has had, the community property interest of 
a wife in said business under the laws of the State of California 
and at all times mentioned herein has actively participated in the 
management of said business, and is now and at all times herein 
mentioned has been, together with the respondent Roy E. Reed, re- 
sponsible for the policies and activities of said business, including 
its advertising. 

Respondents in the conduct of said business are now, and for more 
than 2 years last past have been, engaged in the conduct of a school 
offering a course of study and instruction in the theory, operation, 
maintenance, and repair of Diesel engines and air-conditioning 
equipment. In said school respondents offer said courses of study 
and instruction both by correspondence and by classroom instruction, 
at 805-807 South Flower Street, Los Angeles, Calif. In connection 
with both types of study and instruction respondents employ sales- 
men or agents to solicit students in California and in other States 
of the United States. Respondents also advertise both courses of 
study and instruction by radio, and in newspapers located in Cali- 
fornia and in other States of the United States, and having a general 
circulation throughout the United States, and in circulars distributed 
by their said agents and by United States mail. As a result of such 
solicitation and advertising, respondents do obtain, and at all times 
herein mentioned have obtained, students residing in California and 
residing in other States of the United States, both for the corre- 
spondence and for the resident courses of study and instruction. In 
connection with said correspondence courses of study and instruc- 
tion, respondents do mail, and at all times herein mentioned have 
mailed, lesson sheets and other literature by United States mail to 
students located in California and in other States of the United 
States. In the course and conduct of said business, as aforesaid, 
respondents are now, and at all times herein mentioned have been, 
in substantial competition in commerce between the various States 
of the United States and in the District of Columbia with various 
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other individuals and with corporations, partnerships, and firms en- 
gaged in the sale and distribution in interstate commerce of like and 
similar courses of study and instruction in the theory, operation, 
maintenance and repair of Diesel engines and_ air-conditioning 
equipment. 

Par. 2. As a part of the advertising of said business and for the 
purpose of obtaining students for both courses of instruction in said 
school, respondents have inserted and caused to be inserted in the 
“Help Wanted” columns of various and sundry newspapers located 
in the several States of the United States certain advertisements, 
known as blind advertisements. Among and typical of these adver- 
tisements are the following: 

Wanted men and young men to earn while learning Diesel and Air Condi- 
tioning. D. E. A., 807 S. Flower. 

Diesel Air-conditioning Refrigeration Classes now forming. Summer rates in 
effect. Jobs furnished while training. You can work and earn while you learn. 

Opportunity for Diesel Engineering—learn under lic. engineers, earn while 
learn. Sun Box 133. 

Mechanic—Part-time job while learning. Diesel. Salary & tuition. Address 
Box 308 News-Pilot. 

Men to earn while learning Air conditioning or Diesel. 807 S. Flower. 

Men—Small but welcome earnings while learning Diesel. Mechanically in- 
clined ambitious men only. Minimum initial fee $15. Write Box 61—A, News- 
Journal. 

Harn money while learning Diesel. Write Box E-575. Oklahoman and Times. 

By the use of said advertisements, and others of similar import not 
herein specifically set out, respondents represent and imply that per- 
sons responding to such advertisements will be afforded an opportu- 
nity to learn to construct, operate, maintain, and repair Diesel engines 
and air-conditioning equipment while working for pay in a factory 
or shop in which Diesel engines and air-conditioning equipment are 
manufactured and repaired by a person, firm or corporation engaged 
in that business. Said advertisements, in truth and in fact, are in- 
serted in said “Help Wanted” columns not for the purpose of offering 
employment but for the purpose of obtaining students for said school. 
Respondents do not own or operate a factory or shop where either 
Diesel engines or air-conditioning equipment is manufactured or re- 
paired. Respondents conduct an employment bureau in connection 
with said school, but do not afford students an opportunity to work 
in a factory or shop constructing, operating, maintaining or repairing 
Diesel engines or air-conditioning equipment except in very rare in- 
stances, and, in many instances, do not afford an opportunity to work 
at anything. These facts do not become known to persons responding 
to said advertisements until after an initial payment for instruction 
has been made to respondents. 
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Par. 3. On letterheads used in correspondence with prospective 
students, soliciting the sale of and selling said courses of study and in- 
struction, respondents place the following words: 

Diesel Engineers, Associated 
Consulting Hngineers 
On said letterheads said words are followed by the names of various 
persons connected with said school, including the names of John F. 
Voogt and others who are described on said letterheads as consulting 
engineers. 

On printed agreements with students respondents place the 

following words: 
Diesel Engineers, Associated 


Consulting Engineers 
Application Associate Hngineering Membership 


In said agreements students are described as members, the agreement 
of enrollment is described as a membership, and the diploma to be 
awarded upon completion of the course of study and instruction is 
described as an “associate engineering membership.” 

By the means and in the manner aforesaid, the respondents repre- 
sent and imply that the organization with which the student, de- 
scribed as a member, is to be associated is an association of engineers 
banded together for the promotion of some enterprise of mutual bene- 
fit to the members, and that the said persons designated as consulting 
engineers are engineers with a thorough education and wide experi- 
ence, competent to give valuable professional advice in engineering 
matters and persons who because of their rank in the profession are 
consulted by other engineers. In truth and in fact, the organization 
with which the student or member becomes associated is not an 
association banded together for the promotion of any common enter- 
prise of mutual benefit to all members, but is a trade school conducted 
by the respondents for profit. The persons designated as consulting 
engineers are neither engineers nor consulting engineers. Neither 
said persons designated as consulting engineers nor any of the mem- 
bers of respondents’ staff or faculty holds or has received any degree 
in engineering. Only one member of respondents’ faculty holds a 
degree of any kind, to wit, James D. Moore, who holds the degree 
of Bachelor of Science. Although some of the members of respond- 
ents’ staff and faculty have had practical experience with engines of 
various types, have had theoretical courses in engineering subjects, 
and are consulted by students, teachers and, occasionally, by others 
wishing advice on engineering subjects, none of them receive remu- 
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neration for such consultations, are in fact consulting engineers, or are 
persons with a thorough education and wide experience, competent 
to give valuable professional engineering advice. 

Par. 4. Respondents in the course and conduct of said business have 
placed printed matter in the hands of their said agents, and have 
otherwise instructed said agents concerning representations to be 
made to prospective students, which representations are made by 
said agents to prospective students. Typical of said instructions are 
the following: 


Many prospects will ask technical questions about the operations of Diesels. 
It should be easy for you to get around such questions by saying, “Mr. ; 
I am not a diesel engineer. The school maintains a staff of expert engineers 
to answer technical questions. If I were an Engineer, I would be drawing a 
nice salary of from three to five hundred dollars per month, but I am getting 
into this new industry, and in a short time I expect to be in a position to earn 
some real money, for I know what fortunes were cleaned up when the auto- 
mobile industry was new”. 

It is wonderful and it is new. There are so many opportunities in this field 
for men who are really Properly trained that you could spend hours telling of 
them. 

If I can show you where I have something that will give you an advantage 
over other men, if I can show you where in a short length of time you can be 
in a positjon to earn good money, and at a cost that you can afford, is it possi- ' 
ble for you to raise a small amount of money with which to get started? 

We want to impress upon the prospective members of this organization the 
fact that we know how they should be taught. We give them all the necessary 
theory in twenty assignments. After these are completed, they are ready to go 
into the laboratory for practical training. A member is not ready for practical 
work until he knows Diesel theory. It would be like “putting the cart before 
the horse” to put him in the laboratory and then teach him theory. In the 
laboratory we give him the necessary training in machine shop work—working 
on lathes, drill presses, shapers, etc. We also give him welding experience. In 
fact a practical training has been arranged to give him a complete working 
knowledge of the things necessary for him to know so he can hold down a good 
job. 

Stress the engineers who have written the text for this course. There isn’t 
a man in the field today who has the qualifications for editing a practical theory 
course as has our Chief Engineer, J. D. Moore. He is a writer of note, besides 
having had twenty-five years of practical Engineering Experience. Study the 
data given on the engineers. 

Through these representations and others of similar import not 
specifically set forth herein, respondents grossly misrepresent and 
exaggerate the demand for and the qualifications and earnings of 
persons trained by respondents, and grossly misrepresent and exag- 
gerate the education, training and experience of the teachers em- 
ployed by respondents, and grossly misrepresent and exaggerate the 
nature and extent of the equipment available to students at respond- 
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ents’ said school in Los Angeles, and the instructional force avail- 
able to teach said students. There is little demand for services of 
students trained in respondents’ said school; said students, after com- 
pleting respondents’ said courses of study and instruction, are not 
engineers and are not qualified by said course of study and instruc- 
tion to do the work of engineers or the work of persons skilled in 
the construction, maintenance, operation and repair of Diesel engines 
or air-conditioning equipment; many of respondents’ students are 
unable to obtain work in the field for which respondents have trained 
them. Respondents’ said school is not well equipped for laboratory 
or shop work. Respondents’ teaching force is not well qualified to 
give the instruction advertised by respondents. 

Par. 5. Respondents have represented to prospective students that 
initial amounts of money paid for tuition would be refunded if the 
student was unable to go on with the training. In truth and in fact, 
except in cases where a payment is made by a minor without the 
consent of such minor’s parents or legal guardians, respondents re- 
fuse at all times to refund initial payments or other money paid by 
prospective students for either of said courses of instruction, regard- 
less of representations made by them, or their salesmen, relying in 
such refusal upon statements made in their contracts with such stu- 
dents to the effect that no oral representations will be recognized. 

Par. 6. Respondents have represented to prospective students that 
said students would be paid a specified salary for working in re- 
spondents’ plant, which earnings would reimburse the student, and 
have further represented that upon completion of the course of study 
sold positions would be available for such students in which posi- 
tions the knowledge acquired by the pursuit of respondents’ said 
courses of study and instruction could be applied. Respondents do 
not own or operate a plant in which students are employed, do not 
pay students a specified salary, or any salary, and do not secure 
work for students which reimburses them for money paid to respond- 
ents. In cases where employment is secured by respondents for stu- 
dents, money received by said students is paid in compensation for 
services rendered and does not reimburse said students for tuition. 
Respondents do not secure positions or work for those students who 
complete either of their said courses of instruction in which knowl- 
edge acquired from respondents’ said courses of instruction can be 
applied, and, in many cases, such positions are not available to said 
students through their own efforts or by any other means. 

Par. 7. Respondents indicate the price of their courses of instruc- 
tion and study on the contracts or agreements entered into with stu- 
dents, and make a practice of allowing a discount on said price so 
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stated on said contract or agreement. When said discount is allowed, 
the rate after the deduction of the discount is represented to the 
student as a special rate or price to him, whereas, in fact, the price 
or rate paid by the student is the price charged other students for 
the same course at the same time. 

Par. 8. The aforesaid acts, practices, and methods of the respond- 
ents have the capacity and tendency to, and do, mislead and deceive 
many prospective purchasers of respondents’ said courses of study 
and instruction and cause them erroneously to believe that the rep- 
resentations and implications so made and used by the respondents 
in connection with the offering for sale, sale and distribution of 
their courses of study and instruction are true, and have the tendency 
and capacity to and do cause many prospective purchasers, because 
of said erroneous beliefs, to purchase said courses of study and 
instruction from the respondents, thereby unfairly diverting trade 
in said commerce to the respondents from their competitors who do 
not use the acts, practices and methods used by the respondents, to 
the substantial injury of said competitors in said commerce and to 
the injury of the public. 

CONCLUSION 


The aforesaid acts, practices, and methods of the respondents are 
all to the injury and prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents and other evidence taken before Charles P. Vicimi, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of the complaint, brief filed by Wilham L. 
Pencke, counsel for the Commission (respondents having neither filed 
a brief nor requested an oral argument), and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ents have violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That the respondents, Roy E. Reed and Florence A. 
Reed, individually and trading under the name and style of Diesel 
Engineers, Associated, Diesel Training School, Allied Engineering 
School, or any other name, their representatives, agents and em- 
ployees, directly or through any corporate or other device, in con- 
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nection with the offering for sale, sale and distribution in interstate 
commerce or in the District of Columbia of courses of instruction in 
Diesel engineering, air-conditioning or in any other subject or sub- 
jects, do forthwith cease and desist: 

1. From representing, through advertisements in classified adver- 
tising pages of newspapers, magazines and other advertising litera- 
ture, under such headings as “Help Wanted” or “Employment,” or 
in any other manner, that persons responding to such advertisements 
may-obtain an opportunity to work for pay while receiving instruc- 
tion relating to Diesel engineering, air-conditioning equipment or 
any other subject. 

2, From representing, in any way, that said respondent, or either of 
them constitutes or is connected with, or that the school which they 
conduct is, an association of engineers banded together for the pro- 
motion of any enterprise of mutual benefit to the members, and from 
representing that their students become members of such an organiza- 
tion. 

3. From representing, in any manner, or by any method, that their 
students become members of any organization except as students in 
a school, and from representing that the school conducted by said 
respondents is any kind of organization other than a trade school. 

4. Representing that the teachers in respondents’ said school are 
consulting engineers, unless such persons are in fact fully qualified by 
education and practical experience in the engineering field to be 
designated as such and are employed and consulted by concerns or 
individuals actively engaged in the engineering field other than re- 
spondents. 

5. Representing that teachers in respondents’ said school are en- 
gineers, unless such persons are in fact fully qualified by education 
and practical experience in the engineering field to be designated as 
such. 

6. From misrepresenting and exaggerating the demand for and 
the qualifications and earnings of persons trained in respondents’ 
school. 

7. From misrepresenting and exaggerating the education, training 
and experience of teachers employed by respondents. 

8. From misrepresenting and exaggerating the equipment available 
to respondents’ students at respondents’ place of business or else- 
where. 

9. From representing that initial payments made by prospective 
students, or any other amounts paid by students for tuition, will be 
refunded, when such refunds are not in fact made. 
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10. From representing that students will receive a specified salary, 
or any salary, while pursuing courses of instruction at respondents’ 
school, or that students will be reimbursed for their tuition in any 
way, unless and until a salary is paid or students are reimbursed for 
the tuition paid in some manner. 

11. From representing that upon completion of any of respondents’ 
courses of study and instruction positions will be available offering 
work in the field of said courses of study and instruction, unless such 
positions are available and may be secured by students. 

12. From representing that the price at which a course of study is 
offered is a special price, unless said price is lower than the sum 
charged other students for the same course of study and instruction 
at the same time. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 


260605"—41—vol. 30 24 


328 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 30 F. T. C. 


In THE MATTER OF 


GIMBEL BROTHERS, INC., AND MORRIS KAPLAN 
& SON, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3364. Complaint, Mar. 28, 1938—Decision, Dec. 29, 1939 


Where a corporation engaged in the operation of a department store from 
which it sold wools, woolens, and mixtures of wool, and rayon and cotton 
and other materials used in making of women’s coats, dresses and suits, 
to members of purchasing public in the various States and in the District 
of Columbia, in substantial competition with others engaged in sale and 
distribution of wools, mixtures, and other materials used as above set 
forth— 

Represented and described as “woolens” and “luxurious woolens” certain job- 
lot of fabrics which consisted, as case might be, of all wool, wool and rayon, 
wool, rayon and cotton, and wool ‘and cotton, and which, consisting of 
mill ends purchased at different times from various manufacturers and 
sold to said department store “as is” by vendor wholesaler and jobber 
of woolens, dress goods and pile fabrics, and known to trade as “experi- 
mental pieces,’ were mostly labeled “ag are,” and thereby represented to 
members of purchasing public that such fabrics were woolen fabrics and 
composed solely of wool; 

Notwithstanding fact very large part of dress goods thus advertised and sold 
were composed largely of cotton and rayon, tests made thereon by National 
Bureau of Standards and others showed proportions of wool falling far 
short of minimum of 95 percent by weight of total fiber content, requiring, 
under standards promulgated by said Bureau, accompaniment, as therein 
set forth, of word “wool” with figure stating guaranteed percentage thereof, 
in as visible and distinct style as label word “wool,” “woolen,” or “worsted,” 
and dress goods in question, in very large part, could not truthfully be 
advertised as “wool” or “woolens” ; 

With tendency and capacity, through word’s unqualified use as aforesaid, to 
mislead and deceive public into belief that said dress goods or cloth were 
composed entirely of wool, or fleece of sheep, as long definitely and spe- 
cifically understood by manufacturers, retailers ‘and consuming public gen- 
erally, from words “wool” or “woolen,” and, as such, held in high esteem 
in products made thereof for preeminent qualities and for warmth, dura- 
bility and beauty of fabrics made therefrom, and preferred over other 
fiber admixtures by public, which, relying chiefly on seller representations 
for fabric wool content, cannot generally distinguish admixture from 
wholly wool product, and thereby cause members of public to purchase 
such fabrics, in aforesaid erroneous belief, as wool wholly, and not mix- 
tures of wool ‘and cotton, or wool, rayon and cotton, or wool and rayon, 
or wool and any other material, and divert trade unfairly to said store 
from competitors, of whom many do not misrepresent nature, character 
or content of fabrics offered by them, and of whom some, possessing, in 
common with many leading department stores and store herein concerned, 
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own bureaus of standards, in which tests can be made to ascertain wool 
content of merchandise offered, do make such tests and hold responsible 
individual buyer for truthfulness of advertising of goods purchased by 
him and offered for resale by store; to definite injury of trade of competi- 
tors who truthfully disclose mixture of fibers other than wool in their 
fabrics: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition. 

Before Mr. John J. Keenan, trial examiner. 
Mr, Merle P. Lyon for the Commission. 
Chadbourne, Wallace, Parke & Whiteside, of New York City, for 

Gimbel Brothers, Inc. 

Guztk & Watsky of New York City, for Morris Kaplan & Son, Inc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act the Federal 
Trade Commission, having reason to believe that Gimbel Brothers, 
Inc., a corporation, and Morris Kaplan & Son, Inc., a corporation, 
hereinafter referred to as respondents, have violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. The said respondent Gimbel Brothers, Inc. is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York, with its principal office and 
place of business located at Broadway and 33rd Street, in the city 
of New York and State of New York. Said respondent is now, and 
for many years last past has been, engaged in the business of operat- 
ing a chain of department stores, and from its New York City store 
sells goods, wares, and merchandise to customers located in the vari- 
ous States of the United States and in the District of Columbia. It 
causes, and during the time above mentioned has caused, its said 
goods, when sold, to be shipped from its place of business in New 
York to the purchasers thereof located in the various States of the 
United States other than the State of New York. There is now, and, 
at all times mentioned herein, has been, a course of trade and com- 
merce by said respondent Gimbel Brothers, Inc., in said goods, so 
sold by it, between and among the various States of the United 
States, and said respondent is now, and at all times mentioned 
herein, has been in substantial competition with other corporations, 
and with other persons, firms, and partnerships, engaged in the sale 
of goods, wares, and merchandise in commerce between and among 
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the various States of the United States and in the District of Colum- 
bia. 

Par. 2. The respondent, Morris Kaplan & Son, Inc., is a corpora- 
tion likewise organized, existing, and doing business under and by 
virtue of the laws of the State of New York, with its office and prin- 
cipal place of business located at 222 West 39th Street, in the city 
of New York and State of New York. Said respondent is now, and 
for many years last past has been, engaged in the wholesaling and 
jobbing of woolens, dress goods, and pile fabrics, which it purchases 
from various manufacturers throughout. the United States. From 
its New York City office said respondent sells said woolens, dress 
goods, and pile fabrics to department stores and other retailers of 
said goods located in various States of the United States and in the 
District of Columbia. It causes, and during the time above men- 
tioned has caused, its said goods, when sold, to be shipped from its 
place of business in New York, to the purchasers thereof located in 
the various States of the United States other than the State of New 
York. There is now, and, at all times mentioned herein, has been, 
a course of trade and commerce by said respondent, Morris Kaplan & 
Son, Inc., in said goods, so sold by it, between and among the various 
States of the United States; and said respondent is now, and at all 
times mentioned herein, has been, in substantial competition with 
other corporations, and with other persons, firms, and partnerships 
engaged in the wholesaling and jobbing of woolens, dress goods, and 
pile fabrics in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business as described in 
Paragraph 1 herein, the respondent Gimbel Brothers, Inc., in solicit- 
ing the sale of and selling certain of its goods, wares, and merchan- 
dise to the general public, caused to be published in daily newspapers 
in the city of New York and having an interstate circulation certain 
advertisements containing headlines as follows: 

Gimbels Offers 10,000 Yards 
$2.49 to $4.95 Spring 
WOOLENS 
Sample Pieces from the Wyandotte Mills! 
Kauffman Tweeds! 
$1.44 Yard. 
Gimbels 
Fabrics for Which Women Search the City 
and Rarely Find—Lacept at Prohibitive Prices! 
Superb $2.49 to $4.95 Spring 
WOOLENS 


Sample Pieces from the Wyandotte Mills! Kauffman Tweeds! 
$1.44 Yd. 
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Said advertisements further contained the following representa- 
tions: 

Here are fabrics that go into custom-made suits, coats, and frocks—into 
clothes tagged with the label of some exclusive Madison Avenue shop. Few of 
us can afford those clothes. But Almost Everyone Can Afford these Fabrics 
at Gimbels Price. You will find everything from the most feathery of woolens 
to the heaviest—in greys ranging from almost imperceptible mist to deepest 
fog; almost every blue under the sun; almost every rose that ever bloomed ; 
beiges; greens; off shades; black. 

On the second floor in respondent’s New York store at Broadway 
and 83rd Street signs were displayed which read as follows: 


Sensational Sale! 


Luxurious Woolens $1.44 Yd. 
Usually $2.49 to $4.95 Yd. 


Sale—Luzury Woolens 
$1.44 Yard 
Usually $2.49 to $4.95 

54’’ Wide 


The foregoing statements and representations made by the respond- 
ent Gimbel Brothers, Inc. as in this paragraph set out, serve as 
representations to members of the purchasing public that such 
products so advertised and offered for sale were, and are, woolen 
products. The representations hereinabove set forth are, and were, 
false and misleading in that said products or the majority of them so 
represented, designated and referred to, were not, and are not 100 
percent wool or all wool or composed chiefly or entirely of wool, 
but were and are mixtures of wool, cotton and rayon, or mixtures of 
wool and rayon, or mixtures of wool and cotton, or mixtures of wool 
and fiber composition. 

Par. 4. The word “wool” or “woolen” for many years last past 
has had, and still has, in the minds of garment manufacturers, 
jobbers, retailers, and the consuming public generally a definite ana 
specific meaning, to wit, the fleece or hair obtained from sheep. 
Woolen pratuces for many years have held, and still hold, great 
public esteem and confidence for their preeminent qualities, and 
have been woven into a variety of fabrics noted for their qualities 
of warmth, durability, and beauty. Dress goods and other items of 
wearing pool designated, described, and referred to as “woolen” 
have been for a long time, and at the present time still are, associated 
in the public mind with the fabric made from the hair or fleece of 
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sheep commonly known and understood by the public generally as 
“wool.” 

The word “woolen” when used by respondents as herein detailed 
without qualification as to the material from which dress goods or 
cloth are composed has the tendency and capacity to mislead and 
deceive the public into believing that such dress goods or cloth are 
composed chiefly or entirely of wool, and that they are not mixtures 
of wool and cotton, or wool, rayon and cotton, or of wool and rayon 
or of wool and any other material. 

Par. 5. In the course and conduct of its jobbing business as de- 
scribed in paragraph 2 herein, the respondent Morris Kaplan & Son, 
Inc., purchased at various times from various manufacturers located 
in States of the United States other than the State of New York, 
certain dress goods or fabrics known to the trade as “mill ends,” the 
majority of which was composed of mixtures of wool, cotton, and 
rayon, or wool and rayon, or wool and cotton in varying proportions. 
In the further course of its said jobbing business, said respondent 
Morris Kaplan & Son, Ine. solicited the sale of and sold to the re- 
spondent Gimbel Brothers, Inc., 7,150 yards of said goods at a price 
of $1 a yard, representing said goods to be “woolens,” although said 
respondent Morris Kaplan & Son, Inc. well knew or had reason to 
know that said goods were not in fact woolens or composed entirely 
or even principally of wool. 

Par. 6. Respondent Gimbel Brothers, Inc., having purchased from 
respondent Morris Kaplan & Son, Inc. the 7,150 yards of dress goods 
designated as “woolens” in the manner and under the circumstances 
as described in paragraph 5 hereof, thereupon proceeded to retail 
them to the general public through its New York store at 33rd Street 
and Broadway, and solicited the sale thereof to the purchasing public 
by means of newspaper advertising and otherwise as more particu- 
larly described in paragraph 8 of this complaint, and did sell sub- 
stantial quantities thereof by individual sales to purchasers residing 
in States of the United States other than the State of New York. 

Par. 7. In purchasing said 7,150 yards of dress goods as herein- 
before described at the bargain low price of $1 per yard from re- 
spondent Morris Kaplan & Son, Inc., the said respondent Gimbel 
Brothers, Inc. knew, or had reason to know, or should have known, 
that said dress goods were not wool or woolen goods, or composed 
chiefly or entirely of wool, and could not truthfully be represented 
to the purchasing public as “woolens.” Under the terms and con- 
ditions contained in the written order under which said respondent 
Gimbel Brothers, Inc. purchased said goods, it reserved the right and 
privilege of testing said merchandise and of cancelling the order and 
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returning said goods if the merchandise was found not to be as rep- 
resented. Nevertheless, said respondent, either with full knowledge 
that said goods were not woolens or woolen goods, or with negligent, 
careless, and reckless neglect of its duty to test said products or in- 
quire into their composition, wilfully, negligently, and fraudulently 
failed and neglected to ascertain the true composition and character 
of said goods, by inquiry, examination, test or otherwise, and adver- 
tised said goods to the general public in unqualified terms as 
“woolens.” 

Par. 8. Among the competitors of the respondents there are cor- 
porations, individuals, firms, and partnerships engaged in the busi- 
ness of operating department stores, selling goods, wares, and mer- 
chandise or wholesaling and jobbing woolens, dress goods and pile 
fabrics, who do not misrepresent the composition, quality and ma- 
terials of goods offered for sale by them. 

Par. 9. The use by respondents of the representations set forth 
herein have had and now have the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations were and are true and to 
cause them to purchase said products as a result of such erroneous 
beliefs engendered as above set forth. The use by respondents of the 
representations aforesaid has unfairly diverted and does unfairly 
divert trade in said commerce to the respondents from those of their 
said competitors who do not use such deceptive practices and methods. 
Thereby injury is being, and has been, done by respondents to com- 
petition in commerce among and between the various States of the 
United States. 

Par. 10. The aforesaid acts, practices and representations of the 
respondents as herein alleged are all to the prejudice of the public 
and constitute unfair methods of competition in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 28, 1938, issued and served 
its complaint in this proceeding upon the respondents, Gimbel 
Brothers, Inc., a corporation, and Morris Kaplan & Son, Inc., 
a corporation, charging them with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondents’ 
answers thereto, testimony and other evidence in support of the 
allegations of the complaint were introduced by Merle P. Lyon, 
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attorney for the Commission, and in opposition to the allegations 
of complaint by Horace G. Hitchcock and Watson T. Southworth of 
Chadbourne, Wallace, Parke and Whiteside of New York City, N. Y:,; 
on behalf of respondent Gimbel Brothers, Inc., and Leo Guzik of 
Guzik and Watsky, New York City, N. Y., on behalf of respondent 
Morris Kaplan & Son, Inc., before John J. Keenan, a duly appointed 
trial examiner of the Commission, designated by it to receive such 
testimony and evidence, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceedings regularly came on for final hearing before the Com- 
mission on the said complaint, the answers thereto, the testimony 
and other evidence and briefs in support of the complaint and in 
opposition thereto (no oral argument having been requested or 
made). And the Commission, having duly considered the matter, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paragrary 1. The respondent Morris Kaplan & Son, Inc., is a 
New York corporation engaged in the wholesaling and jobbing of 
woolens, dress goods, and pile fabrics with its office and principal 
place of business located at 222 West Thirty-ninth Street, in the 
city of New York, State of New York. Said respondent sold to 
the respondent Gimbel Brothers, Inc., on or about March 1, 1988, 
7,150 yards of certain dress goods or fabrics known as “Mill ends” 
purchased by it at different times from various manufacturers, a 
large part of which were composed of mixtures of wool, cotton and 
rayon in varying proportions at a price of $1 per yard. The sale 
of said goods was made “as is” and consisted of “sample pieces” 
and “experimental pieces.” The goods involved in this case were 
purchased by the buyer of Gimbel Brothers, Inc., after inspection 
at the place of business of the respondent Morris Kaplan & Son 
Inc., and were then shipped to the New York store of Gantt 
Brothers, Inc., and said shipment was not in interstate commerce. 
The respondent Morris Kaplan & Son, Inc., retained no control of 
said goods after the sale and delivery to Gimbel Brothers, Inc., and 
made no representation to the general public in connection with the 
retail sale thereof. 

Par. 2. Respondent Gimbel Brothers, Inc., is a corporation or- 
ganized, existing and doing business under and by virtue of the 
laws of the State of New York, with its principal office and place 
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of business located at Broadway and Thirty-third Street, in the 
city of New York, and State of New York. It is now, and for 
many years last past has been, engaged in the business of operating 
a department store, from which it sells wools, woolens, and mixtures 
of wool, and rayon and cotton and other materials used in the 
making of women’s coats, dresses and suits. Respondent causes, 
and at all times herein mentioned has caused, its said merchandise, 
including the products herein involved, to be sold and distributed 
to members of the purchasing public located in the various States 
of the United States and in the District of Columbia. It causes, 
and during the times herein mentioned has caused, its said mer- 
chandise when sold to be transported from its place of business 
in the city of New York, State of New York, to purchasers located 
in various States of the United States and in the District of Co- 
lumbia. Respondent is now, and has been for many years last 
past, in substantial competition in commerce among and_ between 
the various States of the United States and the District of Columbia, 
with other corporations and with individuals, firms, and partnerships 
engaged in the sale and distribution of wools, and mixtures of 
wool, rayon and cotton and other materials used in the making of 
women’s coats, dresses, and suits. 

Par. 3. Respondent Gimbel Brothers, Inc., in the course and con- 
duct of its business, as set out in paragraph 2 hereof, in soliciting 
the sale of and selling certain fabrics for use in the making of 
women’s coats, dresses and suits, has caused advertisements to be 
published in newspapers of general circulation in various States 
of the United States in which advertisements said respondent rep- 
resented and described as “woolens” and “luxurious woolens,” a 
certain job-lot of fabrics, consisting of some pieces of all wool, 
some composed of wool and rayon, some composed of wool, rayon 
and cotton and others composed of wool and cotton. The said 
fabrics purchased from Morris Kaplan & Son, Inc., are known 
to the trade as “experimental pieces,” and were at the time of 
purchase by respondent Gimbel Brothers, Inc., for the most part 
labeled “as are.” Said fabrics were represented and described by 
Gimbel Brothers, Inc., as “woolens.” 

Par. 4. The words “wool” or “woolen” for many years last past 
have had, and still have, in the minds of the manufacturers, retailers 
and the consuming public generally, a definite and specific meaning, 
to wit: the fleece or hair obtained from sheep. Woolen or wool 
products for many years have held, and still hold, great public esteem 
and confidence for their preeminent qualities and have been woven 
into a variety of fabrics noted for their quality of warmth, durability, 
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and beauty. Dress, suit and coat fabrics for wearing apparel rep- 
resented, designated, described, and referred to as “wool” or “woolens” 
have been for a long time, and at the present time still are, associated 
in the public mind with a fabric entirely made from the hair or 
fleece of sheep. There is a public preference for wool fabrics over 
mixtures of wool and other fibers, and the public is more likely 
to purchase fabrics advertised as “wool” or “woolens” than fabrics 
advertised as mixtures of wool and other fibers, if the prices are 
comparable. The public is generally unable to distinguish all-wool 
fabrics from fabrics containing mixtures of wool and other fibers 
and relies chiefly on the representations of the seller as to the wool 
content of fabrics. 

The word “woolens” when used by respondent Gimbel Brothers, 
Inc., in the advertisement of the dress goods, or cloth purchased from 
Morris Kaplan & Son, Inc., as aforesaid, without qualification as 
to the materials from which said dress goods or cloth are composed 
has the tendency and capacity to mislead and deceive the public into 
believing that such dress goods or cloth are composed entirely of 
wool, and that they are not mixtures of wool and cotton, or wool, 
rayon, and cotton, or of wool and rayon or of wool and any other 
material. The use by respondent of such statements, representations 
and designations of the fabrics offered for sale by it, has the capacity 
and tendency to cause members of the public to purchase such fabrics 
in the erroneous belief that such goods were wholly of wool. 

Par. 5. The fabric advertised, represented and described by re- 
spondent Gimbel Brothers, Inc., as “woolens,” as set out in para- 
graph 3 hereof, were not composed wholly of wool; a large percentage 
of same were composed of wool and rayon or wool, rayon, and cotton, 
or wool and cotton. The use by the respondent of such representations, 
statements, descriptions, and designations of said fabrics serve as 
representations to members of the purchasing public that such fabrics 
were “woolen” fabrics and were composed solely of wool. 

Three separate and independent tests were made of the wool con- 
tent of the merchandise involved in this proceeding, one by the 
National Bureau of Standards, Washington, D. C., a second by the 
Industrial By-Products and Research Corporation, acting as Gimbel’s 
Bureau of Standards and the third by the Forstmann Woolen Co. 
The tests performed by the National Bureau of Standards were made 
on 10 pieces of cloth selected at random from the specific lot involved 
in this proceeding which was on sale at the New York store of 
respondent, Gimbel Brothers, Inc. Said tests showed that of these 
10 pieces, only 4 were all wool, and the other 6 were composed in 
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large part of cotton and rayon in quantities varying from 65 percent 
to 75 percent. The tests, both microscopic and chemical, made by the 
Chief Chemist of the Forstmann Woolen Co. on 3 pieces of cloth 
chosen also at random showed that their wool content was only 30 per- 
cent, 34 percent, and 60 percent respectively. The tests made by the 
respondent, Gimbel Brothers, Inc., through its own Bureau of Stand- 
ards, the Industrial By-Products and Research Corporation, showed 
that only 7 out of 12 pieces tested were all wool. The other 5 pieces 
contained from 31.1 percent rayon to 66.2 percent cotton and rayon. 

It is established by the record in this case, and the Commission so 
finds, that a very large part of the dress goods advertised and sold 
by the respondent Gimbel Brothers, Inc., at this special sale in 
March 1938 were composed largely of cotton and rayon, and could 
not truthfully be advertised as “wool” or “woolens.” 

Commercial Standard CS 65-88 for wool and part wool fabrics, 
promulgated by the National Bureau of Standards, provides that the 
terms “wool,” “woolens,” or “worsted,” when utilized in labeling or 
otherwise referring to fabrics of which the wool-fiber content is less 
than 95 percent by weight of the total fiber content, shall be preceded 
by a figure indicating the guaranteed minimum percentage of wool 
fiber. The figure stating the guaranteed percentage of wool shall 
be as visible, legible, clear, and distinct as the label word “wool,” 
“woolen,” or “worsted.” 

Par. 6. There are among the competitors of respondent Gimbel 
Brothers, Inc., as mentioned in paragraph 2 hereof many who do not 
misrepresent the nature, character, or content of the fabrics offered 
for sale by them. In a special sale of similar merchandise offered by 
a competitor of the respondent Gimbel Brothers, Inc., at approxi- 
mately the same date, the goods were truthfully represented as 
“Spring Woolens and Mixtures of Wool and Rayon.” Many leading 
department stores, including the respondent, Gimbel Brothers, Inc., 
have their own Bureaus of Standards, in which tests can be made to 
ascertain the wool content of merchandise offered for sale. Some 
competitors of respondent, Gimbel Brothers, Inc., do make such tests, 
and hold the individual buyer responsible for the truthfulness of the ' 
advertising of the goods purchased by him and offered for resale 
by the store. 

The statements, representations, descriptions, and designations 
made by respondent, Gimbel Brothers, Inc., as set out in paragraph 3 
hereof, have the capacity and tendency to divert trade unfairly to 
respondent from said competitors. The advertising representations 
of respondent Gimbel Brothers, Inc., as heretofore set forth are 
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therefore definitely injurious to the trade of competitors who truth- 
fully disclose the admixture of fibers other than wool in the fabrics 
offered for sale by them. 

CONCLUSION 


The acts and practices of the respondent Gimbel Brothers, Inc., as 
herein found, are all to the prejudice and injury of the public and of 
said respondent’s competitors and constitute unfair methods of 
competition in commerce within the intent and meaning of the pre- 
visions of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
respondents, testimony and other evidence taken before John J. 
Keenan, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, and briefs of counsel for the Commission and counsel 
for the respondents, and the Commission having made its findings 
as to the facts and its conclusion that the respondent Gimbel Broth- 
ers, Inc., a corporation, has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent Gimbel Brothers, Inc., its offi- 
cers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, and distribution of textile fabrics in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Using the word “wool,” or “woolens” or any other word or term 
descriptive of wool, to describe, designate or in any way refer to 
any fabric or product which is not composed wholly of wool; Pro- 
vided, however, That in the case of fabrics or products composed in 
part of wool and in part of other fibers such words may be used as 
descriptive of the wool content if there is used in immediate con- 
nection or conjunction therewith, in letters of at least equal size and 
conspicuousness, words truthfully describing and designating each 
constituent fiber or material thereof in the order of its predominance 
by weight, beginning with the largest single constituent, and pro- 
vided further that if any particular fiber in said fabrics or products 
is not present in a substantial amount by weight, the percentage in 
which such fiber is present shall then be specifically disclosed. 
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2. Representing in any manner whatsoever that fabrics or prod- 
ucts offered for sale or sold by it contain wool in greater quantity, 
percentage, or degree than is actually the case. 

It is further ordered, That the respondent Gimbel Brothers, Inc., 
shall, within 60 days after service upon it of this order, file with the 
Commission a report in writing, setting forth in detail the manner 
and form in which it has complied with this order. 

It is further ordered, That the complaint be dismissed as to the 
respondent Morris eagen & Son, Inc., a corporation. 
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In tHe MArrer OF 


MILTON MEYER, DOING BUSINESS AS MILTON PRODUCTS 


COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3825. Complaint, June 17, 1939—Decision, Dec. 29, 1939 


Where an individual engaged in sale of books on various subjects, including the 


(a) 


(b) 


(c) 


(d) 


(e) 


playing of various musical instruments, ventriloquism, hypnotism, fortune 
telling, crystal gazing, mind reading, and the interpretation of dreams, and 
of watches, optical goods, skeleton keys, and a large number of other articles 
of various sorts and kinds, to purchasers in other States and in the District 
of Columbia; in listing and describing various articles sold and distributed 
by him in catalog containing some 2,000 items and distributed by the mails 
and otherwise to purchasers and prospective purchasers in various States and 
in said District— 

Represented that through his said books of instruction one could learn to 
play various musical instruments quickly without personal instruction, tedi- 
ous practice, or any knowledge of music, through such statements as “‘Learn 
to play the piano by easy method at home,” “Play Hawaiian or steel guitar 
in five minutes,” “The famous five minute courses,” ete., facts being it is 
impossible to gain, by the use of his said books, the ability “to play,” in the 
generally accepted sense of the word, the piano, Hawaiian or steel guitar, 
ukelele, or instruments covered in such “famous five minute courses” ; 
Represented that through his said books of instruction in hypnotism, pur- 
chaser would acquire a power which would enable him to assert influence 
over those with whom he came in contact, direct affairs of others, increase 
his own self respect, will power, ambition, and magnetism of his personality, 
and be enabled to cure bad habits in others, including tobacco, morphine, 
and drug habits, facts being books in question would not give one such power 
as above described ; 

Represented that through said books of instruction in ventriloquism, fortune 
telling, crystal gazing, and mind reading, purchaser might become proficient 
therein, facts being use of said books would not enable purchaser to tell 
fortunes, foretell future events, read minds of others, or interpret or cor- 
rectly define the meaning of dreams; 

Represented that certain telescopes offered by him were of fine quality and 
were of 24% power, and that the cases of certain watches were guaranteed 
gold finished and would never tarnish and had exclusive features, facts 
being said various representations were false; and 

Represented that product “U-Kan-Plate” would give worn-down pieces a 
brilliant coating of silver, and that his skeleton keys would open all sorts 
of doors, facts being former would not result in articles upon which used 
being “silver plated” in generally accepted meaning of term, and any coating 
deposited would be readily and quickly removed in ordinary usage, and keys 
sold and distributed and thus referred to would be effective only upon 
locks of simplest and cheapest construction ; 
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With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that all said representations were true, 
and that he had truthfully represented quality, material, construction, dura- 
bility, and other characteristics of his various products, and with result 
that number of purchasing public, by reason of such erroneous and mistaken 
beliefs, were induced to buy his products aforesaid : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Randolph W. Branch for the Commission. 
Nash & Donnelly, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Milton Meyer, an 
individual. trading and doing business under the name of Milton 
Products Co., hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Respondent Milton Meyer, an individual, conducts 
his business under the name and style of Milton Products Co., with 
an office and principal place of business at 2440 Lincoln Avenue, 
city of Chicago, State of Llinois. 

Par. 2. Respondent is now, and has been for more than 8 months 
last past, engaged in the business of selling books of instruction in 
various subjects and other books, watches, optical goods, skeleton 
keys, and a large number of other articles of various sort and kinds. 

The respondent causes and has caused the said books and articles 
when sold to be transported from the place where his business is 
conducted in the State of Illinois to purchasers thereof located in 
States of the United States other than the State of [llinois and in 
the District of Columbia. 

Par. 3. In the course and conduct of his business the respondent 
publishes a catalog listing and describing the various articles of 
merchandise sold and distributed by him, which catalog contains 
approximately 2,000 items. Respondent distributes this catalog by 
United States mails and by other means to purchasers and prospec- 
tive purchasers located in the various States of the United States and 
in the District of Columbia. 
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For the purpose of inducing the purchase of the various products 
sold and distributed by him and listed in said catalog, the respondent 
in the course and conduct of his business has engaged in the practice 
of falsely representing the quality, material, construction, durability, 
and other characteristics of the products sold and distributed by 
him. In furtherance of this practice the respondent places in said 
catalog various descriptive statements concerning his various prod- 
ucts, which statements are exaggerated, false and misleading, and 
which are designed to mislead and deceive the prospective purchaser 
of such products. 

Par. 4. Typical of these acts and practices are representations 
made by respondent with reference to certain books of instruction sold 
and distributed by him, such as “Learn to Play the Piano by Easy 
Method at Home,” “Learn to Vamp Easily,” “Play Hawaiian or Steel 
Guitar in Five Minutes,” “Illustrated Five Minute Ukulele Course,” 
“The Famous Five Minute Courses,” and many others. In such 
advertising respondent represents that the purchaser can learn to play 
various musical instruments quickly without personal instruction, 
tedious practice or any knowledge of music. In truth and in fact 
it is impossible to gain by the use of the respondent’s books the ability 
“to play” in the generally accepted sense of the word the piano, 
Hawaiian guitar, ukulele, or any other instrument covered by 
respondent’s various books of instruction. 

Par. 5. Also typical of the acts and practices described above are 
representations that by the use of certain books of instruction sold 
and distributed by the respondent the purchaser could learn and 
become proficient in ventriloquism, clog dancing, hypnotism, fortune 
telling, crystal gazing, mind reading, and interpretation of dreams. 
It is further represented by the respondent that by means of the 
instructions on hypnotism the purchaser will acquire a power which 
will enable him to assert influence over those with whom he comes 
in contact, direct the affairs of others, increase his own self respect, 
will power, ambition, and the magnetism of his personality, and will 
enable him to cure bad habits in others including the tobacco, 
morphine, and drug habits. 

In truth and in fact said books are of no value for self instruction. 
Respondent’s instructions on hypnotism will not give one power to 
influence or direct the affairs of others, cure bad habits including 
drug addiction, or enhance the self respect, will power, or personal 
magnetism of the purchaser. The use of said various instruction 
books will not enable the purchaser to tell fortunes, foretell future 
events, read the minds of others, or enable him to interpret or correctly 
divine the meaning of dreams. 
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Par. 6. Another typical example of the acts and practices above 
described is falsely representing the material, quality, construction, 
durability, and other characteristics of the various articles of mer- 
chandise sold and distributed by respondent. As an example of this 
practice are representations that respondent’s telescopes are fine qual- 
ity and 214 power; that his watch cases are guaranteed gold finished, 
will never tarnish, and have exclusive features; that his product “U- 
Kan-Plate” will give worn-down pieces a brilliant coating of silver; 
that his skeleton keys will open all sorts of door locks. 

In truth and in fact respondent’s telescopes are not of fine quality 
or two and one-half power. Respondent’s watch cases are not guar- 
anteed, will quickly tarnish, and have no exclusive features. The 
product “U-Kan-Plate” will not result in coating metallic articles 
on which it is used with a plating of pure silver and any coating 
deposited by such use will be readily and quickly removed in ordinary 
usage. The skeleton keys sold and distributed by the respondent are 
effective only upon locks of the cheapest and simplest construction. 

Par. 7. The use by the respondent of the aforesaid acts and prac- 
tices has had and now has the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the 
erroneous belief that all of said representations are true and that the 
respondent has truthfully represented the quality, material, construc- 
tion, durability, and other characteristics of his various products. 
On account of this erroneous and mistaken belief a number of the 
purchasing public have been induced to purchase respondent’s 
products. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Finprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 17, 1939, issued, and on June 
19, 1939, served its complaint in this proceeding upon respondent Mil- 
ton Meyer, an individual trading and doing business as Milton Prod- 
ucts Co., charging him with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. On 
August 7, 1939, respondent filed his answer, in which he admitted 
certain material allegations of fact set forth in said complaint, denied 
other allegations of fact set forth therein, and waived all intervening 
procedure and further hearing on the charges set forth in the com- 
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plaint. Thereafter the proceeding regularly came on for final hearing 
before the Commission on the complaint and the answer thereto, and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Milton Meyer, an individual, conducts his 
business under the name and style of Milton Products Co. with an 
office and principal place of business at 2440 Lincoln Avenue, City of 
Chicago, State of Illinois. 

Par. 2. Respondent is now, and was for more than 8 months prior 
to the issuance of the complaint herein, engaged in the business of 
selling books of instruction in various subjects and other books, 
watches, optical goods, skeleton keys, and a large number of other 
articles of various sorts and kinds. 

Respondent causes and has caused the said books and articles, when 
sold, to be transported from the place where his business is conducted 
in the State of Illinois to purchasers thereof located in States of the 
United States other than the State of Illinois and in the District of 
Columbia. 

Par. 3. In the course and conduct of his business the respondent 
published a catalog listing and describing the various articles of 
merchandise sold and distributed by him which catalog contains ap- 
proximately 2,000 items. Respondent distributed this catalog by 
United States mails and by other means to purchasers and prospec- 
tive purchasers located in the various States of the United States and 
in the District of Columbia. 

For the purpose of inducing the purchase of various products sold 
and distributed by him and listed in said catalog, respondent in the 
course and conduct of his business has falsely represented the quality, 
material, construction, durability, and other characteristics of various 
of the products sold and distributed by him. In furtherance thereof 
respondent has placed in the said catalog descriptive statements con- 
cerning various products, which statements are exaggerated, false, 
and misleading, and which are designed to deceive and mislead 
prospective purchasers. 

Par. 4. Among the articles advertised by respondent as aforesaid 
are certain books of instruction among which are: 

Learn to play the piano by easy method at home. 


Learn to vamp easily. 
Play Hawaiian or steel guitar in five minutes. 
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Illustrated five minute Ukelele course. 

The famous five minute courses. 

In advertising the said books of instruction respondent has repre- 
sented that the purchaser can learn to play various musical instru- 
ments quickly without personal instruction, tedious practice or any 
knowledge of music. In truth and in fact it is impossible to gain 
by the use of the respondent’s books the ability “to play,” in the 
generally accepted sense of the word, the piano, Hawaiian or steel 
guitar, ukelele or the instruments covered by the “Famous five minute 
Courses.” 

Par. 5. Among the articles advertised by the respondent as afore- 
said, are certain books of instruction in ventriloquism, hypnotism, 
fortune telling, crystal gazing, mind reading, and the interpretation 
of dreams. In advertising the said books of instruction respondent 
has represented that by means of the instructions in hypnotism the 
purchaser will acquire a power which will enable him to assert in- 
fluence over those with whom he comes in contact, direct the affairs 
of others, increase his own self respect, will power, ambition, and 
the magnetism of his personality and will be enabled to cure bad 
habits in others, including the tobacco, morphine, and drug habits. 
Respondent has represented that by the use of his books of instruction 
in ventriloquism, fortune telling, crystal gazing, and mind reading, 
the purchaser may become proficient therein. 

In truth and in fact respondent’s instructions in hypnotism will not 
give one power to influence or direct the affairs of others, cure bad 
habits, including drug addiction or enhance the self respect, will 
power, or personal magnetism of the purchaser. The use of the other 
instruction books hereinbefore mentioned will not enable the pur- 
chaser to tell fortunes, foretell future events, read the minds of others, 
or enable him to interpret or correctly divine the meaning of dreams. 

Par. 6. Among the articles advertised by respondent as afore- 
said are telescopes, watches, a preparation described by respondent 
as “U-Kan-Plate” and skeleton keys. In advertising the said articles 
respondent has represented that the said telescopes are of fine quality 
and are 214 power, that the cases of the said watches are guaranteed 
gold finished, will never tarnish and have exclusive features, that the 
product “U-Kan-Plate” will give worn down pieces a brilliant coat- 
ing of silver, and that his skeleton keys will open all sorts of door 
locks. In truth and in fact respondent’s telescopes are not of fine 
quality or 21%4 power. Respondent’s watch cases are not guaranteed, 
will quickly tarnish and have no exclusive features. The use of 
the product “U-Kan-Plate” will not result in the articles upon which 
it is used being “silver plated” in the generally accepted meaning of 
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the term and any coating deposited by such use will be readily and 
quickly removed in ordinary usage. The skeleton keys sold and dis- 
tributed by respondent are effective only upon locks of simplest and 
cheapest construction. 

Par. 7. The use by the respondent of the aforesaid acts and prac- 
tices has had, and now has, the capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous belief that all of said representations are true, and that the 
respondent has truthfully represented the quality, material, construc- 
tion, durability, and other characteristics of his various products. On 
account of this erroneous and mistaken belief a number of the purchas- 
ing public have been induced to purchase respondent’s products. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein alleged are 
all to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits certain material allega- 
tions of fact set forth in said complaint and denies other allegations of 
fact set forth therein, and states that he waives all intervening pro- 
cedure and further hearing as to said facts, and the Commission having 
made its findings as to the facts and conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

Tt is ordered, That the respondent, Milton Meyer, individually, and 
trading as Milton Products Co., or under any other name or names, his 
representatives, agents, and employees, directly or indirectly, or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of his merchandise in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Representing, directly or indirectly that by the use of respondent’s 
books of instruction on the playing of musical instruments, one can 
acquire the ability to play the piano, guitar or ukelele; or, that by the 
use of respondent’s book of instructions on hypnotism, one can acquire 
the power to cure one’s self of the addiction to drugs or other bad 
habits, enhance one’s self respect, will power or personal magnetism, or 
influence or direct the affairs of others; or that, by the use of respond- 
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ent’s other books of instruction, one may be enabled to tell fortunes, 
foretell future events, read the minds of others, or interpret or divine 
the meaning of dreams; or that one can acquire any ability, power, or 
quality through or by means of any course of instruction, books or 
other literature of respondent, when such is not the fact. 

2. Representing, directly or indirectly, that respondent’s telescopes 
are of 214 power or that such telescopes or other optical goods sold by 
respondent are of a quality and power which, in fact, they do not 
possess. 

3. Representing, directly or indirectly, that any watches or jewelry 
sold by respondent will not tarnish, possess exclusive features or are 
finished in gold, when such is not the fact. 

4. Representing, directly or indirectly, that respondent’s product 
“U-Kan-Plate” or any similar product sold by respondent will, when 
applied to metal, “plate,” as distinguished from “coat,” such metal with 
silver. 

5. Representing, directly or indirectly, that skeleton keys sold by 
respondent will open any and all kinds of door locks, when such is not 
the fact. 

It is further ordered, That said respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth the manner and form in which he has complied 
with this order. 
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In roe MArtTer oF 


PRIME HAT COMPANY, INC., AND VINCENT GERBINO, 
SAMUEL SCIFO, VITO DIGREGORIO AND JOHN SCIFO 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3830. Complaint, June 22, 1939—Decision, Dec. 29, 1939 


Where a corporation and four individuals, who were general officers thereof 
and, as such, managed, controlled, and dominated its corporate affairs and 
activities, engaged in manufacture of hats from felt materials obtained 
from old, worn, and previously used products, and in so treating and proc- 
essing, through cleaning, steaming, ironing, and shaping, and fitting with 
new trimmings, sweat bands and size labels, old, worn, and used felt hat 
bodies purchased by them that they had the appearance of new hats made 
from felts which had never been worn— 

Sold said hats, with appearance aforesaid, and with no label, marking, or 
designation stamped thereon to indicate to purchasing public that they were 
in fact made from old, worn, and previously used bodies, cleaned and reno- 
vated as above set forth, to jobbers and wholesalers, by whose retail 
dealer vendees said hats were resold to purchasing public without dis- 
closing facts aforesaid, and failed, through use of words ‘Made Over Hat” 
under such terms as “Quality Hats” and other similar words or names 
embossed on sweat bands attached thereto, to disclose to- purchasers that 
articles in question were in fact made from old, worn, and previously used 
hat bodies, as distinguished from products made from shop-worn hat bodies 
which had never been worn or used, as made in many instances by manu- 
facturers through similar process employed with new but shop-worn hats 
reclaimed by them from merchants’ shelves; 

With effect of misleading and deceiving substantial number of purchasing pub- 
lie into erroneous and mistaken belief that said products were made either 
from new and unused materials or from new but shop-worn bodies which had 
never been worn or used, and, by reason of such belief, into purchase of 
substantial number thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


Before Mr. John L. Hornor, trial examiner. 
Mr. Robert Mathis, Jr. for the Commission. 
Mr, Alan G. Trebach, of New York City, for respondents. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Prime Hat Co., 
Inc., a corporation, and Vincent Gerbino, Samuel Scifo, Vito Digre- 
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gorio, and John Scifo, individually and as officers of said Prime Hat 
Co., Inc., hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1, Respondent, Prime Hat Co., Inc., is now and has 
been at all times mentioned herein, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of business located at 
97 East Houston Street, in the city and State of New York. 
Respondents Vincent Gerbino, Samuel Scifo, Vito Digregorio, and 
John Scifo are individuals and are president, vice president, secre- 
tary, and treasurer, respectively, of respondent Prime Hat Co., Inc., 
and as such manage, control, and dominate its corporate affairs and 
activities. All of said respondents have their office and principal 
place of business at No. 97 East Houston Street, in the city and State 
of New York. Respondents are now, and for more than 1 year last 
past have been, engaged in the business of manufacturing hats from 
felts and other materials obtained from old, worn, and previously 
used hats, and of selling the same to retailers, jobbers, and whole- 
salers located in the various States of the United States and in the 
District of Columbia. Respondents cause, and at all times herein 
mentioned have caused, such hats to be transported from their place 
of business in the city and State of New York to the aforesaid pur- 
chasers thereof, at their respective points of location in various 
States of the United States other than the State of New York and 
in the District of Columbia. 

Par. 2. In the course and conduct of said business, described in par- 
agraph 1 hereof, respondents buy old, worn, and used felt hats. The 
old, worn, and used felt hat bodies are cleaned, steamed, ironed, and 
shaped by respondents and then fitted with new trimmings, sweat 
bands, size labels, and sold by respondents to retailers, who, in turn 
sell said products to the purchasing public, 

Par. 3. The aforesaid old, worn, and previously used hat bodies, 
after having been made by respondents into hats with new trimmings, 
sweat bands, size labels, as described in paragraph 2 hereof, have the 
appearance of new hats manufactured from felts which have never 
been worn, and said hats are sold by respondents to retailers, and to 
jobbers and wholesale dealers without any label, marking, or designa- 
tion stamped thereon to indicate to the purchasing public that said 
hats are in fact manufactured from old, worn, and previously used felt 
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hat bodies, which have been cleaned and renovated by respondents. 
Said hats are also sold to jobbers and wholesale dealers and are resold 
by said jobbers and wholesale dealers to retail dealers, who sell them 
to the purchasing public without disclosing the fact that said hats 
are manufactured from felts, previously worn and then cleaned and 
renovated, and under such circumstances as to indicate that they are 
in fact new hats. 

In the course of the operation of their business respondents use the 
words “Quality Hats” and other similar words or names in designat- 
ing said merchandise. Respondents cause said words or similar words 
or names to be embossed on sweat bands which are attached to said 
hats. Immediately under the words “Quality Hats” or under similar 
terms and names used by respondents in designating said hats, re- 
spondents have caused to be embossed the words “Made Over Hat.” 

It is the practice of various manufacturers of hats to manufacture 
finished hats from previously used felt hat bodies, and from new felt 
hat bodies, obtained from new but shop-worn hats, as well as from 
newly manufactured felt. Shop-worn hats are new hats which are re- 
claimed from merchants’ shelves by said hat manufacturers, and which 
have never been worn or used. Said shop-worn hats are cleaned, 
steamed, and renovated by such hat manufacturers in the same man- 
ner as hats made from old, worn, and previously used felt hat bodies. 

By the use of the words “Made Over Hat” in the manner aforesaid, 
respondents fail to disclose to purchasers that said hats are made from 
old, worn, and previously used hat bodies, as distinguished from hats 
made from shop-worn hat bodies which have never been worn or used. 

Par. 4. The use by respondents of the acts and practices, above set 
forth, has the capacity and tendency to, and does, mislead and deceive 
a substantial number of wholesale dealers, jobbers, retail dealers, and 
members of the purchasing public into the erroneous and mistaken be- 
hefs that the said hats are manufactured either from new and unused 
materials, or are made from new but shop-worn hat bodies which have 
never been worn or used, and into the purchase of a substantial number 
of said hats because of such erroneous and mistaken beliefs. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice of the public, and constitute unfair and 
deceptive acts and practices in commerce, within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, FINpINGs As To THE Facrs, aND Orper 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 22d day of June A. D. 1939, 
issued and served its complaint in this proceeding upon the respond- 
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ents Prime Hat Co., Inc., a corporation, and Vincent Gerbino, Samuel 
Scifo, Vito Digregorio, and John Scifo, individually and as officers of 
Prime Hat Co., Inc., a corporation, charging them with the use of 
unfair and deceptive acts and practices in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, evidence in support of the allega- 
tions of said complaint was introduced by Robert Mathis, Jr., attor- 
ney for the Commission, no evidence being introduced in opposition 
thereto by the respondents, before John L. Hornor, an examiner of the 
Commission theretofore duly designated by it, and said evidence was 
duly recorded and filed in the office of the Commission. Thereafter 
the proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, the evidence, and brief 
in support of the complaint (respondents not having filed brief, and 
oral argument not having been requested) ; and the Commission, hav- 
ing duly considered the matter, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 
FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Prime Hat Co. Inc., is now and has 
been at all times mentioned herein, a corporation organized, existing, 
and doing business under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 97 East Houston Street, in the city and State of New York. 
Respondents Vincent Gerbino, Samuel Scifo, Vito Digregorio, and 
John Scifo are individuals and are president, vice president, secre- 
tary, and treasurer, respectively, of respondent Prime Hat Co., Inc., 
and as such manage, control, and dominate its corporate affairs and 
activities. All of said respondents have their office and principal 
place of business at No. 97 East Houston Street, in the city and 
State of New York. Respondents are now, and for more than 1 year 
last past have been, engaged in the business of manufacturing hats 
from felt materials obtained from old, worn, and previously used 
hats, and of selling the same to jobbers and wholesalers located in 
the various States of the United States and in the District of 
Columbia. 

Par. 2. Respondents cause, and at all times herein mentioned 
have caused, such hats to be transported from their place of business 
in the city and State of New York to the aforesaid purchasers 
thereof, at their respective points of location in various States of the 


352 FEDERAL TRADE COMMISSION DECISIONS 


Findings 30). DEC; 


United States other than the State of New York and in the District 
of Columbia. 

Par. 3. In the course and conduct of said business, described in 
paragraph 1 above, respondents buy old, worn, and used felt hats. 
The old, worn, and used felt hat bodies are cleaned, steamed, ironed, 
and shaped by respondents and then fitted with new trimmings, 
sweat bands, size labels. 

Par. 4. The aforesaid old, worn, and previously used hat bodies 
after. having been made by respondents into hats with new trim- 
mings, sweat bands, and size labels, as described in paragraph 3 
above, have the appearance of new hats manufactured from felts 
whet have never been worn, and said hats are sold by respondents 
to jobbers and wholesale dealers without any label, marking, or 
designation stamped thereon to indicate to the purchasing public 
that said hats are in fact manufactured from old, worn, and previ- 
ously used felt hat bodies, which have been cleaned and renovated 
by respondents. 

Said hats so sold to jobbers and wholesale dealers are resold by 
said jobbers and wholesale dealers to retail dealers, who sell them 
to the purchasing public without disclosing the fact that said hats 
are manufactured from felts previously worn and then cleaned and 
renovated and that they are not in fact new hats. 

In the course of the operation of their business respondents use 
the words “Quality Hats” and other similar words or names in 
designating said merchandise. Respondents cause said words or 
similar words or names to be embossed on sweat bands which are 
attached to said hats. Immediately under the words “Quality Hats” 
or under similar terms and names used by respondents in designat- 
ing said hats, respondents have caused to be embossed the words 
“Made Over Hat.” 

Par. 5. It is the practice of various manufacturers of hats to manu- 
facture finished hats from previously used felt hat bodies, and from 
new felt hat bodies, obtained from new but shop-worn hats, as well 
as from newly manufactured felt. Shop-worn hats are new hats which 
are reclaimed from merchants’ shelves by said hat manufacturers and 
which have never been worn or used. 

In many instances said shop-worn hats are cleaned, steamed, reno- 
vated, and reblocked by said hat manufacturers, part of the riechods 
used iy such shop-worn hat manufacturers being similar to the methods 
used by manufacturers who make hats from old, worn, and previously 
used felt hat bodies. 

By the use of the words “Made Over Hat” in the manner aforesaid, 
respondents failed to disclose to purchasers that said hats are made 
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from old, worn, and previously used hat bodies, as distinguished from 
hats made from shop-worn hat bodies which have never been worn 
or used. 

Par. 6. The use by respondents of the acts and practices above set 
forth has the capacity and tendency to, and does, mislead and deceive, 
and has misled and deceived, a substantial number of the purchasing 
public into the erroneous and mistaken belief that the said hats are 
manufactured either from new and unused materials, or are made 
from new but shop-worn hat bodies which have never been worn or 
used, and into the purchase of a substantial number of said hats 
because of such erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice of the public, and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commisison Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony, and other evidence taken before John L. Hornor, 
an examiner of the Commission, theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, brief in support of the complaint (respondents not having 
filed a brief, and oral argument not having been requested), and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That respondent, Prime Hat Co., Inc., a corporation, 
its officers, representatives, agents, and employees and respondents 
Vincent Gerbino, Samuel Scifo, Vito Digregorio, and John Scifo, 
individually and as officers of said corporation, their representatives, 
_ agents, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution 
of hats in commerce as defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Representing that hats composed in whole or in part of used or 
second-hand materials are new or are composed of new materials by 
failure to stamp on the sweat bands thereof, in conspicuous and legible 
terms which cannot be removed or obliterated without mutilating the 
sweat bands, a statement that said products are composed of second- 
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hand or used materials, provided that if sweat bands are not affixed 
to such hats, then such stamping must appear on the bodies of such 
hats in conspicuous and legible terms which cannot be removed or 
obliterated without mutilating said bodies. 

2. Representing in any manner that hats made in whole or in part 
from old, used, or second-hand materials are new or are composed 
of new materials. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE Marrer oF 


U-NEED CANDY CO., INC., AND LOUIS J. WEGER, MRS. 
LOUIS J. WEGER, AND CHARLES R. HOSEY, INDIVID- 
UALS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3855. Complaint, July 20, 1939—Decision, Dec. 29, 1939 


Where a corporation and three individuals who were officers and directors 
thereof and stockholders therein and, as case might be, controlled, formu- 
lated, and directed its practices and policies, and who acted together and 
in cooperation with each other in acts and things below set forth, engaged 
in manufacture of candy and in sale and distribution of certain assort- 
ments thereof which were so packed or assembled as to involve the use 
of games of chance, gift enterprises, or lottery schemes when sold and 
distributed to the consumers thereof and with which, as case might be, 
it included (1) push card for use in sale and distribution of certain assort- 
ments under plan by which person, for 5 cents paid, received, in accordance 
with number pushed by chance from one to four candy bars and last sale 
on card entitled purchaser to eight of such bars, and (2) various other 
push cards for use in sale and distribution of their said candy under plan 
similar to that described and varying therefrom in detail only and in- 
volving game of chance, gift enterprise, or lottery scheme; 

Sold such assortments, along with such push cards to wholesalers, jobbers, and 
retailers by whom, as direct or indirect purchasers thereof, such assortments 
were exposed and sold to purchasing public in accordance with aforesaid 
sales plan involving game of chance or sale of chance to procure additional 
bars of candy without additional cost, contrary to an established public 
policy of the United States Government and in violation of the criminal 
laws and in competition with many who are unwilling to adopt and use 
said or any method involving game of chance or sale of a chance to win 
something by chance or any other method contrary to public policy and 
refrain therefrom: 

With result that many persons were attracted by said sales plan or method 
employed by them in sale and distribution of their candy and in element 
of chance involved therein and were thereby induced to buy and sell their 
said candy in preference to that of competitors aforesaid who do not use 
same or equivalent methods and with effect through use of such method 
and because of said game of chance of unfairly diverting trade to them 
from their competitors aforesaid: 

Held, that such acts and practices under the circumstances set forth were all to 
the prejudice and injury of the public and competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. L. P. Allen, Jr. for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that U-Need Candy Co., 
Inc., a corporation, and Louis J. Weger, Mrs. Louis J. Weger, and 
Charles R. Hosey, individuals, hereinafter referred to as respondents, 
have violated the provisions of said act and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
interest of the public, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrary 1. Respondent U-Need Candy Co., Inc., is a corporation 
organized and doing business under the laws of the State of Indiana, 
with its principal office and place of business located at 1231 West 
Washington Avenue, South Bend, Ind. Respondent Charles R. Hosey 
is an individual and prior to April 3, 1939, was secretary and treas- 
urer, a stockholder, and a director of corporate respondent. Respond- 
ent Louis J. Weger, an individual, is and has been president, a stock- 
holder, and director of the corporate respondent. Respondent Mrs. 
Louis J. Weger, an individual, is and has been a stockholder and di- 
rector of corporate respondent. Respondents Louis J. Weger, Mrs. 
Louis J. Weger, and Charles R. Hosey, within the time mentioned 
herein, formulate, control, and direct the practices and policies of the 
corporate respondent. All of said individual respondents and said 
corporate respondent, within the time mentioned herein, acted to- 
gether and in cooperation with each other in doing the acts and things 
hereinafter alleged. Respondents are and have been, within the time 
mentioned herein, engaged in the manufacture of candy and in the 
sale and distribution thereof to wholesale dealers, jobbers, and retail 
dealers located at points in the various States of the United States and 
in the District of Columbia. Respondents cause and have caused, 
within the time mentioned herein, said products when sold to be trans- 
ported from their principal place of business in the city of South 
Bend, Ind., to purchasers thereof, at their respective points of location 
in the various States of the United States other than Indiana and in 
the District of Columbia. There is and has been, within the time men- 
tioned herein, a course of trade by respondents in such candy in com- 
merce between and among the various States of the United States and 
in the District of Columbia. In the course and conduct of said busi- 
ness, respondents are and have been, within the time mentioned herein, 
in competition with other corporations and with partnerships and 
individuals engaged in the sale and distribution of candy in commerce 
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between and among the various States of the United States and in the - 
District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents, within the time hereinabove set forth, 
sell and have sold to wholesale dealers, jobbers, and retail dealers cer- 
tain assortments of candy so packed and assembled as to involve the 
use of games of chance, gift enterprises, or lottery schemes when sold 
and distributed to the consumers thereof. One of said assortments is 
herein fully described for the purpose of showing the method used 
by respondents and is as follows: 

This assortment consists of bars of candy together with the device 
commonly called a push card. The push card has 60 partially perfo- 
rated disks, on the face of each of which is printed the word “Push.” 
Concealed within the said disks are numbers. If the number punched 
corresponds with any of the numbers set out in the legend at the top 
of said card, the purchaser thereof is entitled to additional bars of 
candy without additional cost. Sales are 5 cents each and those not 
securing a winning number receive one bar of candy. The said card 
bears a legend or statement as follows: 

Assortment No. 2_ 

5¢ DELICIOUS 5¢ 

A SALE CANDY BARS A SALE 
All Winners—No Blanks 
EVERY SALE RECEIVES A! 5¢ CANDY BAR 
No. 15 Receives 4 5¢ BARS—No. 25 Receives 3 5¢ BARS 
Numbers 7—14—21—28—35—42—49— 56 Each Receive 2 5¢ BARS 
LAST SALE ON CARD RECEIVES 8 5¢ CANDY BARS 


Sales of respondents’ candy are made in accordance with the above 
legend. The numbers aforesaid are effectively concealed until a pur- 
chase has been made and the disk pushed or separated from said card. 
The said bars of candy are thus distributed to the purchasing public 
wholly by lot or chance. 

The respondents furnish and have furnished, within the time here- 
inabove set forth, various push cards for use in the sale and distribu- 
tion of their candy by means of a game of chance, gift enterprise, or 
lottery scheme. Such cards are similar to the one herein described and 
vary only in detail. 

Par. 3. Retail dealers who purchase respondents’ said candy, directly 
or indirectly, expose and sell the same to the purchasing public in 
accordance with the sales plan aforesaid. Respondents thus supply to 
and place in the hands of others the means of conducting lotteries in 
the sale of their products in accordance with the sales plan herein- 
above set forth. The use by respondents of said sales plan or method 
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in the sale of their candy and the sale of said candy by and through 
the use thereof and by the aid of said sales plan or method is a practice 
of a sort which is contrary to an established public policy of the Gov- 
ernment of the United States and in violation of the criminal laws. 

Par. 4. The sale of candy to the purchasing public by the method 
and plan hereinabove set forth involves a game of chance or the sale 
of a chance to procure additional bars of candy without additional 
cost. Many persons, firms, and corporations who sell and distribute 
candy in competition with respondents, as above alleged, are unwill- 
ing to adopt and use said method or any method involving a game 
of chance or the sale of a chance to win something by chance or any 
other method contrary to public policy and such competitors refrain 
therefrom. Many persons are attracted by said sales plan or method 
employed by respondents in the sale and distribution of their candy 
and in the element of chance involved therein and are thereby induced 
to buy and sell respondents’ candy in preference to candy of said 
competitors of respondents who do not use the same or equivalent 
methods. The use of said methods by respondents because of said 
game of chance has a tendency and capacity to, and does, unfairly 
divert trade to respondents from their said competitors who do not 
use the same or equivalent methods, and as a result thereof substantial 
injury is being and has been done by respondents to competition in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on July 20, 1939, issued and sub- 
sequently served its complaint in this proceeding upon respondents, 
U-Need Candy Co., Inc., a corporation, and Louis J. Weger, Mrs. 
Louis J. Weger, and Charles R. Hosey, individuals, charging them 
with the use of unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. On August 18, 1939, the respondent 
Charles R. Hosey filed his answer, and on November 28, 1939, the 
respondents U-Need Candy Co., Inc., Louis J. Weger, and Mrs. 
Louis J. Weger, filed their answer. In such answers respondents 
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admitted all the material allegations of fact set forth in said com- 
plaint, and waived all intervening procedure and further hearings 
as to said facts. Thereafter the proceeding regularly came on for 
final hearing before the Commission upon the said complaint and 
the answers thereto, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent U-Need Candy Co., Inc., is a corpora- 
tion organized and doing business under the laws of the State of 
Indiana, with its principal office and place of business located at 
1231 West Washington Avenue, South Bend, Ind. Respondent 
Charles R. Hosey is an individual and prior to April 3, 1989, was 
secretary and treasurer of corporate respondent, and a stockholder 
and a director therein. Respondent Louis J. Weger, an individual, 
is and has been president, a stockholder, and director of the cor- 
porate respondent. Respondent, Mrs. Louis J. Weger, an individual, 
is and has been a stockholder and director of corporate respondent. 
Respondents, Louis J. Weger and Mrs. Louis J. Weger formulate, 
control, and direct the practices and policies of the corporate re- 
spondent. Prior to April 3, 1939, respondent, Charles R. Hosey, 
participated in controlling and formulating such policies. All of 
said individual respondents acted together and in cooperation with 
each other in doing the acts and things hereinafter found. Re- 
spondents are and have been, engaged in the manufacture of candy 
and in the sale and distribution thereof to wholesale dealers, job- 
bers, and retail dealers located at points in the various States of 
the United States and in the District of Columbia. Respondents 
cause and have caused, said products when sold to be transported 
from their principal place of business in the city of South Bend, 
Ind., to purchasers thereof, at their respective points of location 
in the various States of the United States other than Indiana and 
in the District of Columbia. There is and has been, a course of 
trade by respondents in such candy in commerce between and among 
the various States of the United States and in the District of 
Columbia. In the course and conduct of said business, respondents 
are and have been, in competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution 
of candy in commerce between and among the various States of 
the United States and in the District of Columbia. 

260605™—41—-vol. 83026 
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Par. 2. In the course and conduct of their business as described 
in paragraph 1 hereof, respondents, sell and have sold to wholesale 
dealers, jobbers, and retail dealers certain assortments of candy so 
packed or assembled as to involve the use of games of chance, gift 
enterprises, or lottery schemes when sold and distributed to the 
consumers thereof. One of said assortments is herein fully described 
for the purpose of showing the method used by respondents and is 
as follows: 

This assortment consists of bars of candy together with the device 
commonly called a push card. The push card has 60 partially 
perforated disks, on the face of each of which is printed the word 
“Push.” Concealed within the said disks are numbers. If the num- 
ber punched corresponds with any of the numbers set out in the 
legend at the top of said card, the purchaser thereof is entitled to 
additional bars of candy without additional cost. Sales are 5 cents 
each and those not securing a winning number receive only one bar 
of candy. The said card bears a legend or statement as follows: 


Assortment No. 2 


DELICIOUS 


CANDY BARS 
5¢ 5¢ 
A SALE All Winners—No Blanks A SALE 


EVERY SALE RECEIVES A 5C CANDY BAR 


No. 15 Receives 4-5¢ BARS—No. 25 Receives 3-5¢ BARS Numbers 7—14— 
21—28—35—42—_49—_56— Hach Receive 2-5¢ BARS 
LAST SALE ON CARD RECEIVES 8—5C CANDY BARS 


Sales of respondents’ candy are made in accordance with the above 
legend. The numbers aforesaid are effectively concealed until a 
purchase has been made and the disk pushed or separated from said 
card. The said bars of candy are thus distributed to the purchasing 
public wholly by lot or chance. 

The respondents furnish and have furnished, various push cards 
for use in the sale and distribution of their candy by means of a 
game of chance, gift enterprise, or lottery scheme. Such cards are 
similar to the one herein described and vary only in detail. 

Par. 3. Retail dealers who purchase respondents’ said candy, di- 
rectly or indirectly, expose and sell the same to the purchasing public 
in accordance with the sales plan aforesaid. Respondents thus sup- 
ply to and place in the hands of others the means of conducting lot- 
teries in the sale of their products in accordance with the sales plan 
hereinabove set forth. The use by respondents of said sales plan or 
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method in the sale of their candy and the sale of said candy by and 
through the use thereof and by the aid of said sales plan or method 
is a practice of a sort which is contrary to an established public 
policy of the Government of the United States and in violation of 
the criminal laws. 

Par. 4, The sale of candy to the purchasing public by the method 
and plan hereinabove set forth involves a game of chance or the sale 
of a chance to procure additional bars of candy without additional 
cost. Many persons, firms, and corporations who sell and distribute 
candy in competition with respondents, as above found, are unwilling 
to adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method contrary to public policy and such competitors refrain 
therefrom. Many persons are attracted by said sales plan or method 
employed by respondents in the sale and distribution of their candy 
and in the element of chance involved therein and are thereby in- 
duced to buy and sell respondents’ candy in preference to candy of 
said competitors of respondents who do not use the same or equiva- 
lent methods. The use of said method by respondents because of 
said game of chance has a tendency and capacity to, and does, un- 
fairly divert trade to respondents from their said competitors who 
do not use the same or equivalent methods. 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondents, in which answer respondents admit all the material alle- 
gations of fact set forth in said complaint, and state that they waive 
all intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents U-Need Candy Co., Inc., a cor- 
poration, its officers, and Louis J. Weger, Mrs, Louis J. Weger, and 
Charles R. Hosey, individuals, their respective representatives, agents, 
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and employees, directly or through any corporate or other 
device in connection with the offering for sale, sale and distribu- 
tion of candy or any other merchandise in commerce as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Selling or distributing candy, or any other merchandise, so 
packed and assembled that sales of such candy, or other merchandise, 
to the general public are to be made, or may be made, by means of a 
lottery scheme, gaming device, or gift enterprise. 

2. Supplying to, or placing in the hands of, others assortments of 
candy, or other merchandise, together with push or pull cards, punch- 
boards, or other lottery devices, which said push or pull cards, punch- 
boards, or other lottery devices, are to be used, or may be used, in 
selling or distributing such candy, or other merchandise, to the general 
public. 

3. Supplying to, or placing in the hands of, others push or pull 
cards, punchboards, or other lottery devices, either with assortments 
of candy, or other merchandise, or separately, which said push or pull 
cards, punchboards, or other lottery devices are to be used, or may be 
used, in selling or distributing such candy, or other merchandise, to 
the general public. 

4. Selling, or otherwise disposing of, any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE MATTER OF 
STONE BROS., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8878. Complaint, Aug. 26, 1939—Decision, Dec. 29, 1939 


Where a corporation engaged in sale and distribution of candy, liquor chests, 
utility chests, and other articles of merchandise to purchasers in the various 
other States and in the District of Columbia; in soliciting the sale of and 
in selling and distributing its merchandise— 

Furnished various devices and plans of merchandising which involved operation 
of games of chance, gift enterprises, or lottery schemes for sale and distribu- 
tion thereof to ultimate consumers wholly by lot or chance, and included 
(1) assortments consisting of liquor chests and candy filled section thereof 
and push card for sale and distribution of such merchandise under plan in 
accordance with which person selecting by chance from list displayed on 
card, feminine name corresponding to that concealed under card’s master 
seal received such liquor “cabinet” and glasses filled with candies and in 
accordance with which amount paid for chance was dependent upon number 
secured as displayed by removal from card of particular dise selected, and 
(2) merchandise with which various other push cards for use in sale and 
distribution of such merchandise by means of game of chance, gift enter- 
prise, or lottery scheme, and varying from that described in detail only, 
were supplied, and in accordance with which plans direct or indirect retail 
dealer purchasers of merchandise in question displayed and sold same to 
purchasing public; and 

Supplied thereby to and placed in the hands of others means of conducting 
lotteries in the sale of its said product in accordance with sales plan above 
set forth, under which fact as to whether purchaser received article of 
merchandise or nothing for amount of money paid was determined wholly 
by lot or chance, and there was involved game of chance or sale of a chance to 
procure article of merchandise at price much less than normal retail price 
thereof, contrary to an established public policy of the United States Gov- 
ernment and in violation of the criminal laws and in competition with many 
who are unwilling to adopt and use said or any method involving game of 
chance or sale of a chance to win something by chance or any other method 
contrary to public policy and refrain therefrom : 

With result that many persons were attracted by said sales plan or method 
employed by it in sale and distribution of its merchandise and element 
of chance involved therein and were thereby induced to buy and sell its 
products in preference to merchandise offered and sold by its competitors 
aforesaid who do not use such or equivalent method, and with effect through 
use of and because of such game of chance of unfairly diverting trade in 
commerce to it from its competitors aforesaid : 

Held, that such acts and practices under the circumstances set forth were all to 
the prejudice and injury of the public and competitors and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 


practices therein. 
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Mr. L. P. Allen, Jr. for the Commission. 
Immenhausen & Banovitz, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Stone Bros., Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the interest. of the 
public, hereby issues its complaint, stating its charges in that respect 
as follows: 

Paracrarny 1. Respondent, Stone Bros., Inc., is a corporation 
organized and existing under the laws of the State of Illinois. Its 
principal office and place of business was formerly located at 800 
South Ada Street, Chicago, Ill, but is now located at 1838 West 
33d Street, Chicago, Ill. Respondent is now, and for some time 
last past has been engaged in the sale and distribution of candy, 
liquor chests, utility chests, and other articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. Respondent causes and has caused 
said merchandise, when sold, to be transported from its aforesaid 
places of business in Illinois, to purchasers thereof, at their respec- 
tive points of location, in the various other States of the United 
States and in the District of Columbia. There is now, and has been 
for some time last past, a course of trade by respondent in such 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. In the course and 
conduct of said business, respondent is, and has been, in competition 
with other corporations and with partnerships and individuals en- 
gaged in the sale and distribution of like or similar articles of mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in sell- 
ing and distributing its merchandise, furnishes and has furnished 
various devices and plans of merchandising which involve the oper- 
ation of games of chance, gift enterprises, or lottery schemes, by 
which said merchandise is sold and distributed to the ultimate con- 
sumers thereof wholly by lot or change. One of respondent’s assort- 
ments substantially illustrates the sales plan or method used in the 


sale and distribution of its merchandise to the purchasing public, 
and is as follows: 
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This assortment consists of a liquor chest, 1 section of which is 
packed with candy, together with a device commonly called a push 
eard. One of respondent’s push cards bears 60 small, partially per- 
forated discs on the face of which is printed the word “Push.” 
Above each of said discs is printed a feminine name with ruled 
columns on the face of said push card for writing in the name of 
the customer opposite the feminine name selected. Concealed within 
each of said discs is a number which is disclosed when the disc is 
pushed or separated from the card. The said numbers are effectively 
concealed from purchasers and prospective purchasers until the disc 
is pushed or separated from the card. The push card also has a 
large master seal and concealed within the master seal is one of the 
feminine names appearing above the said discs. The person select- 
ing the feminine name corresponding to one under the master seal 
receives a premium or prize. Persons selecting certain designated 
numbers also receive prizes. Push card bears a legend or instruction 
as follows: 

Pick your Favorite Girl’s Name 
WIN THIS BEAUTIFUL LIQUOR CABINET 
And Glasses Ready to Serve 
Filled With Delicious Candies 
Nos. 1 to 10 Pay What You Punch—All Others Pay 10¢ 
Do Not Remove Seal Until All Punches Are Sold 

Sales of respondent’s merchandise by means of said push card 
are made in accordance with the above described legend or instrue- 
tions. Said prizes or premiums are allotted to the customers or 
purchasers in accordance with the above legend or instructions. 
The fact as to whether a purchaser receives an article of merchan- 
dise or nothing for the amount of money paid is thus determined 
wholly by lot or chance. 

Respondent furnishes and has furnished various push cards for 
use in the sale and distribution of its merchandise by means of a 
game of chance, gift enterprise or lottery scheme. The sales plan or 
method involved in connection with the sale of all of said merchan- 
dise by means of said push cards is the same as that hereinabove 
described, varying only in detail. 

Par. 3. Retail dealers who purchase respondent’s said merchandise, 
directly or indirectly, expose and sell the same to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its merchandise in accordance with the sales 
plan hereinabove set forth. The use by respondent of said sales 
plan or method in the sale of its merchandise and the sale of said 
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merchandise by and through the use thereof and by the aid of said 
sales plan or method, is a practice of a sort which is contrary to an 
established public policy of the Government of the United States 
and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora- 
tions. who sell or distribute merchandise in competition with the 
respondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
chance to win something by chance or any other method that is con- 
trary to public policy and such competitors refrain therefrom. Many 
persons are attracted by said sales plan or method employed by 
respondent in the sale and distribution of its merchandise and the 
element of chance involved therein, and are thereby induced to buy 
and sell respondent’s merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent, because of said game of chance, has a tendency and 
capacity to and does unfairly divert trade in commerce between and 
among the various States of the United States and in the District of 
Columbia, to respondent from its said competitors who do not use 
the same or an equivalent method and as a result thereof substantial 
injury is being and has been done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the projudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Finprnes as To THE Facts, AnD Orper 


Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission on August 26, 1939, issued and subse. 
quently served its complaint in this proceeding upon respondent 
Stone Bros., Inc., charging it with the use of unfair methods ae 
competition in commerce and unfair and deceptive acts and practices 
im commerce in violation of the provisions of said act. On November 
28, 1939, the respondent filed its answer, in which answer it admitted 
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all the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said facts, 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto and 
the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParAcraPH 1. Respondent, Stone Bros., Inc., is a corporation organ- 
ized and existing under the laws of the State of Illinois. Its princi- 
pal office and place of business was formerly located at 800 South 
Ada Street, Chicago, Il., but is now located at 1838 West 33d Street, 
Chicago, Ill. Respondent is now, and for some time last past has 
been engaged in the sale and distribution of candy, liquor chests, 
utility chests and other articles of merchandise in commerce between 
and among the various States of the United States and in the District 
of Columbia. Respondent causes and has caused said merchandise, 
when sold, to be transported from its aforesaid places of business in 
Illinois, to purchasers thereof, at their respective points of location, 
in the various other States of the United States and in the District 
of Columbia. There is now, and has been for some time last past, 
a course of trade by respondent in such merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of said busi- 
ness, respondent is, and has been, in competition with other corpora- 
tions and with partnerships and individuals engaged in the sale and 
distribution of like or similar articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in sell- 
ing and distributing its merchandise, furnishes and has furnished 
various devices and. plans of merchandising which involve the opera- 
tion of games of chance, gift enterprises, or lottery schemes, by which 
said merchandise is sold and distributed to the ultimate consumers 
thereof wholly by lot or chance. One of respondent’s assortments 
substantially illustrates the sales plan or method used in the sale 
and distribution of! its merchandise to the purchasing public, and 
is as follows: 
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This assortment consists of a liquor chest, 1 section of which is 
packed with candy, together with a device commonly called a push 
card. One of respondent’s push cards bears 60 small, partially 
perforated discs on the face of which is printed the word “Push.” 
Above each of said discs is printed a feminine name with ruled 
columns on the face of said push card for writing in the name of 
the customer opposite the feminine name selected. Concealed within 
each of said discs is a number which is disclosed when the disc is 
pushed or separated from the card. The said numbers are effectively 
concealed from purchasers and prospective purchasers until the disc 
is pushed or separated from the card. The push card also has a 
large master seal and concealed within the master seal is one of 
the feminine names appearing above the said discs. The person 
selecting the feminine name corresponding to one under the master 
seal receives a premium or prize. Persons selecting certain desig- 
nated numbers also receive prizes. The push card bears a legend 
or instruction as follows: 

“Pick your Favorite Girl’s Name 
WIN THIS BEAUTIFUL LIQUOR CABINET 
And Glasses Ready to Serve 
Filled With Delicious Candies 
Nos. 1 to 10 Pay What You Punch—All Others Pay 10¢ 
Do Not Remove Seal Until All Punches Are Sold” 

Sales of respondent’s merchandise by means of said push card 
are made in accordance with the above described legend or instruc- 
tions. Said prizes or premiums are allotted to the customers or 
purchasers in accordance with the above legend or instructions. 
The fact as to whether a purchaser receives an article of merchandise 
or nothing for the amount of money paid is thus determined wholly 
by lot or chance. 

Respondent furnishes and has furnished various push ecards for 
use in the sale and distribution of its merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in connection with the sale of all of said mer- 
chandise by means of said push cards is the same as that herein- 
above described, varying only in detail. 

Par. 3. Retail dealers who purchase respondent’s said merchan- 
dise, directly or indirectly, expose and sell the same to the purchas- 
ing public in accordance with the aforesaid sales plan. Respondent 
thus supphes to and places in the hands of others the means of 
conducting lotteries in the sale of its merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondent 
of said sales plan or method in the sale of its merchandise and the 
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sale of said merchandise by and through the use thereof and by 
the aid of said sales plan or method, is a practice of a sort which is 
contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found, involves a game of chance or the ‘sale of a 
chance to procure an article of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and 
corporations who sell or distribute merchandise in competition with 
the respondent, as above found, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of 
a chance to win something by chance or any other method that is 
contrary to public policy and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed 
by respondent in the sale and distribution of its merchandise and 
the element of chance involved therein, and are thereby induced 
to buy and sell respondent’s merchandise in preference to merchan- 
dise offered for sale and sold by said competitors of respondent who 
do not use the same or an equivalent method. The use of said 
method by respondent, because of said game of chance, has a ten- 
dency and capacity to and does unfairly divert trade in commerce 
between and among the various States of the United States and 
in the District of Columbia, to respondent from its said competitors 
who do not use the same or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations 
of fact set forth in said complaint, and states that it waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 
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It is ordered, That the respondent, Stone Bros., Inc., a corporation, 
its officers, representatives, agents and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of candy, liquor chests, utility chests or any other 
merchandise in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push or pull cards, 
punchboards, or other lottery devises, so as to enable such persons to 
dispose of or sell any merchandise by the use thereof; 

2. Mailing, shipping, or transporting to agents or to distributors 
or to members of the public, push or pull cards, punchboards or other 
lottery devices, so prepared or printed as to enable said persons to 
sell or distribute any merchandise by the use thereof; 

3. Selling, or otherwise disposing of, any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it has 
complied with this order. 


ESQUIRE PRODUCTS Dy 


Syllabus 


In THE MATTER OF 


MARTIN BENJAMIN ROTHMAN TRADING AS ESQUIRE 
PRODUCTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3902. Complaint, Sept. 28, 1989—Decision, Dec. 29, 1939 


Where an individual engaged in sale and distribution of radios, waffle irons, silver- 
ware, and other articles of merchandise to purchasers in various other States; 
in soliciting sale of and in selling and distributing his said merchandise— 

(a) Furnished various devices and plans of merchandising which involved opera- 
tion of games of chance, gift enterprises, or lottery schemes for sale and 
distribution thereof to ultimate consumers wholly by lot or chance and 
included distribution to purchasing public of certain literature and instruc- 
tions and push cards, order blanks, and illustrations of goods concerned and 
circulars explaining his plan of selling his merchandise and allotting it as 
premiums or prizes to operators of said cards and to purchasing public, in 
accordance with which and push card’s legend person selecting by chance 
from list of feminine names displayed on card name corresponding with that 
concealed under card’s large master seal received choice of radio, automatic 
waffle iron, 34-piece Wm. A. Rogers tableware with chest, or table broiler 
griddle, and those securing by chance certain numbers as set out in legend 
received premiums or prizes, and amount paid or free chance was dependent 
upon number disclosed by disc selected on card; and 

Supplied thereby to and placed in the hands of others means of conducting lotteries 
in sale of his merchandise in accordance with aforesaid or similar plan 
under which fact as to whether purchaser received article of merchandise 
or nothing for amount of money paid, or article free, and which of said arti- 
cles, if any, purchaser received was determined wholly by lot or chance, 
contrary to an established public policy of the United States Government 
and in violation of the criminal laws and in competition with many who are 
unwilling to adopt and use said or any method involving game of chance or 
sale of a chance to win something by a chance, or any other method contrary 
to public policy and refrain therefrom; 

With result that many persons were attracted by said sales plan or method 
employed by said individual in sale and distribution of his merchandise, 
and element of chance involved therein and were thereby induced to buy 
and sell his goods in preference to merchandise offered and sold by competi- 
tors who do not use same or equivalent method, and with effect through 
use of such method and because of said game of chance of unfairly divert- 
ing trade in commerce to him from his competitors aforesaid; and 

(b) Represented through prices set out on his push cards and other printed matter 
circulated through the mails to customers and prospective customers in the 
various States and in the District of Columbia that his automatic pencils 
had a retail value in excess of the usual retail selling price thereof and had 
retail value and selling price of one dollar, facts being their said value and 
selling price was substantially less than such amount ; 
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With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that such representations were true and into purchase 
of substantial quantities of his said pencils by reason of such belief, and with 
result that trade in commerce was thereby diverted unfairly to him from 
his competitors who do not falsely represent the retail value and selling price 
of their said products; to the substantial injury of competition in commerce: 

Held, That such acts and practices under the circumstances set forth were all 
to the prejudice and injury of the public and competitors and constituted un- 
fair methods of competition in commerce and unfair and deceptive acts and 
practices therein. 

Before Mr. Miles J. Furnas, trial examiner. 
Mr. L. P. Allen, Jr. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Martin Benjamin 
Rothman, an individual, trading as Esquire Products, hereinafter re- 
ferred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the interest of the public, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacraPy 1. Respondent, Martin Benjamin Rothman, is an in- 
dividual, trading as Esquire Products. His principal office and 
place of business is located at 216 North Clinton Street, Chicago, II. 
Respondent is now, and for some time last past has been, engaged in 
the sale and distribution of radios, waffle irons, silverware, coffee 
tray sets, pencils, griddles, and other articles of merchandise in com- 
merce between and among the various States of the United States 
and in the District of Columbia. Respondent causes and has caused 
said merchandise, when sold, to be transported from his aforesaid 
place of business in the State of Illinois to purchasers thereof, at their 
respective points of location, in the various other States of the United 
States and in the District of Columbia. There is now, and has been 
for some time last past, a course of trade by respondent in such mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. In the course 
and conduct of said business, respondent is, and has been, in compe- 
tition with other individuals and with partnerships and corporations 
engaged in the sale and distribution of like or similar articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent in soliciting the sale of and in 
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selling and distributing his merchandise furnishes and has furnished, 
various devices and plans of merchandising which involve the oper- 
ation of games of chance, gift enterprises, or lottery schemes by which 
said merchandise is sold and distributed to the ultimate consumers 
thereof wholly by lot or chance. The method or sales plan adopted 
and used by respondent was and is substantially as follows: 

Respondent distributes and has distributed to the purchasing pub- 
lie certain literature and instructions, including, among other things, 
push cards, order blanks, illustrations of the said merchandise and 
circulars explaining respondent’s plan of selling merchandise and of 
allotting it as premiums or prizes to the operators of said push cards 
and to the purchasing and consuming public. One of respond- 
ent’s push cards bears 64 small, partially perforated discs on the face 
of which is printed the word “push.” Below each of said discs is 
printed a feminine name with ruled columns on the reverse side of 
said push card for writing in the name of the customer opposite the 
feminine name selected. Concealed within each of said discs is a 
number which is disclosed when the disc is pushed or separated from 
the card. The said numbers are effectively concealed from pur- 
chasers and prospective purchasers until the disc is pushed or sepa- 
rated from the card. The push card also has a large master seal 
and concealed within the master seal is one of the feminine names 
appearing below the said discs. The person selecting the feminine 
name corresponding to the one under the master seal receives a 
premium or prize. Persons selecting certain designated numbers 
set out in the legend at the top of said card or the last sale on the 
card also receive premiums or prizes. The push card bears a legend 
or instruction as follows: 

NAME UNDER SHAL RECEIVES 
CHOICE OF 
ESQUIRE JR. RADIO 


ESQUIRE TWIN AUTOMATIC 
WAFFLE IRON 


34-piece WM. A. ROGERS 
TABLEWARE 

(With Tarnishproof Chest) 

NESCO TABLE BROILER—GRIDDLE 


Numbers 11 to 29 pay what you draw 
All numbers over 29 pay 29¢ 
No Higher 

10—FREE NUMBERS—10 
1-2-3-4-5-6-7-8-9-10 are FREE 

4—-ADDITIONAL GIFTS—4 

Numbers 9-19-29 and last sale each receive 

“17.00 Wahl Eversharp Pencil” 
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Sales of respondent’s merchandise by means of said push card are 
made in accordance with the above-described legend or instructions. 
Said prizes or premiums are allotted to the customers or purchasers © 
in accordance with the above legend or instructions. The fact as to 
whether a puchaser receives an article of merchandise or nothing for 
the amount of money paid or an article of merchandise free, and 
which of said articles of merchandise the purchaser is to receive, if 
any, is thus determined wholly by lot or chance. 

Respondent furnishes and has furnished, various push cards accom- 
panied by said order blanks, instructions, and other printed matter 
for use in the sale and distribution of his merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in connection with the sale of all of said merchan- 
dise by means of said push cards is the same as that hereinabove 
described, varying only in detail. 

Par. 8. The persons to whom respondent furnishes, and has fur- 
nished, the said push cards use the same in purchasing, selling, and 
distributing respondent’s merchandise, in accordance with the afore- 
said sales plan. Respondent thus supplies to, and places in the hands 
of, others the means of conducting lotteries in the sale of his merchan- 
dise in accordance with the sales plan hereinabove set forth. The use 
by respondent of said sales plan or method in the sale of his merchan- 
dise and the sale of said merchandise by and through the use thereof 
and by the aid of said sales plan or method is a practice of a sort 
which is contrary to an established public policy of the Government 
of the United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
normal retail price thereof. Many persons, firms, and corporations, 
who sell or distribute merchandise in competition with the respondent, 
as above alleged, are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win 
something by chance, or any other method that is contrary to public 
policy, and such competitors refrain therefrom. Many persons are 
attracted by said sales plan or method employed by respondent in the 
sale and distribution of his merchandise and the element of chance 
involved therein, and are thereby induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or an 
equivalent method. The use of said method by respondent, because 
of said game of chance, has a tendency and capacity to, and does, 
unfairly divert trade in commerce between and among the various 
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States of the United States and in the District of Columbia to re- 
spondent from his said competitors who do not use the same or an 
equivalent method, and as a result thereof substantial injury is being, 
and has been, done by respondent to competition in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 5. By prices set out on his push cards and other Sania mat- 
ter which are circulated through the United States mails to his cus- 
tomers and prospective customers in the various States of the United 
States and in the District of Columbia, respondent represents and 
has represented to customers and prospective customers that his auto- 
matic pencils have a retail value in excess of the normal retail selling 
price of said pencils. The respondent represents and has represented 
his automatic pencils to have a retail value and selling price of $1.00. 
In truth and in fact the said pencils have a retail value and selling 
price of substantially less than $1.00. 

Par. 6. The use by respondent of the representations set forth in 
paragraph 5 herein has had, and now has, the capacity and tendency 
to mislead and deceive, and has misled and deceived, a substantial 
portion of the purchasing public into the erroneous belief that such 
representations are true and into the purchase of substantial quantities 
of respondent’s said automatic pencils as a result of such erroneous 
belief. As a result thereof, trade in commerce among and between 
the various States of the United States and in the District of Columbia 
has been diverted unfairly to respondent from his said competitors 
who do not falsely represent the retail value and selling price of their 
respective automatic pencils. As a consequence thereof, substantial 
injury is being done, and has been done, by respondent to competition 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of respondent, as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprngs as To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 28, 1939, issued and on 
September 29, 1939, served its complaint in this proceeding upon 
respondent, Martin Benjamin Rothman, an individual, trading as 
Esquire Products, charging him with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
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in commerce in violation of the provisions of said act. On November 
28, 1939, the respondent filed his answer, in which answer he admitted 
all the material allegations of fact set forth in said complaint and 
waived all intervening procedure and further hearing as to said facts. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Martin Benjamin Rothman, is an indi- 
vidual, trading as Esquire Products. His principal office and place 
of business is located at 216 North Clinton Street, Chicago, Ill.  Re- 
spondent is now, and for some time last past has been, engaged in the 
sale and distribution of radios, waffle irons, silverware, coffee tray 
sets, pencils, griddles, and other articles of merchandise in commerce 
between and among the various States of the United States and in the 
District of Columbia. Respondent causes, and has caused, said mer- 
chandise, when sold, to be transported from his aforesaid place of 
business in the State of Illionis to purchasers thereof, at their respec- 
tive points of location, in the various other States of the United States 
and in the District of Columbia. There is now, and has been for some 
time last past, a course of trade by respondent in such merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct of 
said business, respondent is, and has been, in competition with other 
individuals and with partnerships and corporations engaged in the 
sale and distribution of like or similar articles of merchandise in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of, and in selling 
and distributing his merchandise, furnishes, and has furnished, var- 
ious devices and plans of merchandising which involve the operation 
of games of chance, gift enterprises, or lottery schemes by which said 
merchandise is sold and distributed to the ultimate consumers thereof 
wholly by lot or chance. The method or sales plan adopted and used 
by respondent was, and is, substantially as follows: 

Respondent distributes, and has distributed, to the purchasing pub- 
lic certain literature and instructions, including, among other things 
push cards, order blanks, illustrations of the said merchandise or 
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circulars explaining respondent’s plan of selling merchandise and 
of allotting it as premiums or prizes to the operators of said push 
cards and to the purchasing and consuming public. One of respond- 
ent’s push cards bears sixty-four small, partially perforated discs on 
the face of which is printed the word “push.” Below each of said 
discs 1s printed a feminine name with ruled columns on the reverse 
side of said push card for writing in the name of the customer oppo- 
site the feminine name selected. Concealed within each of said discs 
is a number which is disclosed when the disc is pushed or separated 
from the card. The said numbers are effectively concealed from pur- 
chasers and prospective purchasers until the disc is pushed or sepa- 
rated from the card. The push card also has a large master seal and 
concealed within the master seal is one of the feminine names appear- 
ing below the said discs. The person selecting the feminine name 
corresponding to the one under the master seal receives a premium 
or prize. Persons selecting certain designated numbers set out in the 
legend at the top of said card or the last sale on the card also receive 
premiums or prizes. The push card bears a legend or instruction as 


follows: 
“NAME UNDER SEAL RECEIVES 


CHOICE OF 


ESQUIRE JR. RADIO 
ESQUIRE TWIN AUTOMATIC 
WAFFLE IRON 


34-PIBCE WM. A. ROGERS 
TABLEWARE 
(With Tarnishproof Chest) 


NESCO TABLE BROILER-GRIDDLE 


Numbers 11 to 29 pay what you draw 
All numbers over 29 pay 29¢ 
No Higher 

10—FREE NUMBERS—10 
12-34 5-6-7-8-9-10 are FREE 

4 ADDITIONAL GIFT'S—4 

Numbers 9-19-29 and last sale each receive 

“1.00 Wahl Eversharp Pencil” 


Sales of respondent’s merchandise by means of said push card 
are made in accordance with the above-described legend or instruc- 
tions. Said prizes or premiums are allotted to the customers or 
purchasers in accordance with the above legend or instructions. 
The fact as to whether a purchaser receives an article of merchandise 
or nothing for the amount of money paid or an article of mer- 
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chandise free, and which of said articles of merchandise the pur- 
chaser is to receive, if any, is thus determined wholly by lot or 
chance. 

Respondent furnishes, and has furnished, various push cards ac- 
companied by said order blanks, instructions, and other printed 
matter for use in the sale and distribution of his merchandise by 
means of a game of chance, gift enterprise, or lottery scheme. The 
sales plan or method involved in connection with the sale of all 
of said merchandise by means of said push cards is the same as that 
hereinabove described, varying only in detail. 

Par. 3. The persons to whom respondent furnishes, and has 
furnished, the said push cards use the same in purchasing, selling, 
and distributing respondent’s merchandise, in accordance with the 
aforesaid sales plan. Respondent thus supplies to, and places in 
the hands of, others the means of conducting lotteries in the sale 
of his merchandise in accordance with the sales plan hereinabove 
set forth. The use by respondent of said sales plan or method in 
the sale of his merchandise and the sale of said merchandise by and 
through the use thereof and by the aid of said sales plan or method 
is a practice of a sort which is contrary to an established public 
policy of the Government of the United States and in violation of 
the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in 
the manner above found involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less 
than the normal retail price thereof. Many persons, firms, and 
corporations, who sell or distribute merchandise in competition with 
the respondent, as above found, are unwilling to adopt and use 
said method or any method involving a game of chance or the sale 
of a chance to win something by chance, or any other method that 
is contrary to public policy, and such competitors refrain there- 
from. Many persons are attracted by said sales plan or method 
employed by respondent in the sale and distribution of his merchan- 
dise and the element of chance involved therein, and are thereby 
induced to buy and sell respondent’s merchandise in preference to 
merchandise offered for sale and sold by said competitors of re- 
spondent who do not use the same or an equivalent method. The use 
of said method by respondent, because of said game of chance, has 
a tendency and capacity to, and does, unfairly divert trade in com- 
merce between and among the various States of the United States 
and in the District of Columbia to respondent from his said com- 
petitors who do not use the same or an equivalent method. 
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Par. 5. By prices set out on his push cards and other printed 
matter which is circulated through the United States mails to his 
customers and prospective customers in the various States of the 
United States and in the District of Columbia, respondent. rep- 
resents, and has represented, to customers and prospective custo- 
mers and prospective customers that his automatic pencils have a 
retail value in excess of the normal retail selling price of said pen- 
cils. The respondent represents, and has represented, his automa- 
tic pencils to have a retail value and selling price of $1.00. In truth 
and in fact the said pencils have a retail value and selling price of 
substantially less than $1.00. 

Par. 6. The use by respondent of the representations set forth 
in paragraph 5 herein has had, and now has, the capacity and tend- 
ency to mislead and deceive, and has misled and deceived, a sub- 
stantial portion of the purchsing public into the erroneous belief 
that such representations are true and into the purchase of sub- 
stantial quantities of respondent’s said automatic pencils as a result 
of such erroneous belief. As a result thereof, trade in commerce 
among and between the various States of the United States and in 
the District of Columbia has been diverted unfairly to respondent 
from his said competitors who do not falsely represent the retail 
value and selling price of their respective automatic pencils. As a 
consequence thereof, substantial injury is being done, and has been 
done, by respondent to competition in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that he 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 
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It is ordered, That the respondent, Martin Benjamin Rothman, 
an individual, trading as Esquire Products or trading under any 
other name or names, his representatives, agents, and employees, 
directly or through any corporate or other device in connection with 
the offering for sale, sale and distribution of radios, waffle irons, 
silverware, coffee tray sets, pencils, griddles, or any other merchan- 
dise in commerce, as commerce is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Representing as the customary or regular price or value of 
respondent’s products prices and values which are in fact fictitious 
and greatly in excess of the prices at which such products are 
customarily offered for sale and sold in the normal course of business, 

2. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, so as to enable such 
persons to dispose of or sell any merchandise by the use thereof; 

3. Mailing, shipping, or transporting to agents or to distributors 
or to members of the public, push or pull cards, punchboards, or 
other lottery devices so prepared or printed as to enable said per- 
sons to sell or distribute any merchandise by the use thereof ; 

4. Selling, or otherwise disposing of, any merchandise by the use 
of push or pull cards, punchboards, or other lottery devices. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In THE MATTER OF 


LOUIS G. MEYERS, DOING BUSINESS AS NATIONAL PEN 


COMPANY AND PHOENIX SALES COMPANY. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3796. Complaint, May 31, 1939—Decision, Jan. 15, 1940 


Where an individual engaged in sale and distribution of specialty merchandise, 


(a) 


(b) 


(c) 


including fountain pens, pencils, jewelry, and various other products; in 
statements concerning his said products in various advertising circulars, 
coupons, and other printed matter and in newspapers and other publications 
distributed among prospective purchasers thereof in the various States 
and in the District of Columbia— 

Represented, in connection with offer of his fountain pens, rings and neck- 
laces, that the certificate or coupon referred to in connection with offer of 
such pens was worth $4.41, and, together with 59 cents, entitled bearer 
to one of his “$5.00 VACUUM FILLER SACKLESS FOUNTAIN PENS,” and that 
coupon referred to in connection with offer of his rings and necklaces was 
worth similar amount and, with 59 cents, entitled bearer to one of his 
“regular $5.00 Facsimile Diamond Rings” or one of his regular $5.00 “cross 
NECKLACES,” facts being the prices referred to as customary retail prices 
of such products were greatly in excess of those at which they were ordi- 
narily offered and sold in normal course of business, and said certificates 
or coupons had no such value or any value whatever, as price charged in 
adidtion thereto was regular and customary one at which he sold his 
said products in usual course of business; 

Represented, in such various advertisements. that said pens were tested 
in every case and guaranteed to be unbreakable for life, and held 200 
percent more ink than ordinary fountain pen on market, and required 
no repairs, and that so-called “facsimile” diamonds in his said rings had 
practically same blue-white color, same perfect cutting and brilliance as 
genuine diamonds costing one hundred times as much, and were not mere 
imitations, but represented utmost skill of modern science, and that each 
ring carried with it a lifetime guarantee and that guarantee covered tarnish 
of mountings, loss of stone or brilliancy, facts being such pens did not 
have greater capacity than ordinary fountain pens, would not last a life- 
time or be free from necessity of repair, and jewelry was not guaranteed 
against tarnish nor stones against loss of brilliancy, said jewelry was a 
very cheap grade and would tarnish immediately or shortly, and was not 
set with diamonds or facsimile diamonds having same quality, ete., as 
above set out, as the genuine stones, and purported stones were of no 
better grade or quality than ordinary cheap imitations; and said rings, 
necklaces and other articles of jewelry sold and distributed by him would 
not last a lifetime and were not guaranteed so to do; and 

Represented, in such various advertisements, that offers there referred to 
of such products were limited and special or introductory, through such 
statements as “Limit 3 pens to each Certificate,” “Price After Sale $5.00,” 
“MfANUFACTURER’S INTRODUCTORY OFFER,” “Limit Two Rings to a Coupon,” 
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” 


“This offer made posible by the manufacturer,” and “introductory offer, 
facts being he was not conducting an introductory or special offer, but 
price charged, as above set forth, was regular and customary one at which 
he sold his products in usual course of business, and did not, as asserted 
by him, represent cost of advertising and sales expense, but, as aforesaid, 
was usual and ordinary retail price, and number of articles, as above set 
forth, was not limited by him, but he sold as many thereof as purchaser 
was willing to buy; 

With capacity and tendency to mislead and deceive substantial portion of 
purchasing public into erroneous belief that all said representations were 
true and that he had truthfully represented quality, material, construction, 
and durability of his various products and price at which they were sold, 
and with result, by reason of such belief, that number of purchasing 
public bought substantial volume of his products and trade was thereby 
diverted unfairly to him from his competitors engaged in sale and distribu- 
tion in commerce of fountain pens, pencils, jewelry, and similar products 
and who do not misrepresent quality and characteristics of their goods 
or price at which they are sold; to the injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the injury and prejudice of the public and competitors and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 
acts and practices therein. 

Before Mr. Lewis C. Russell, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 


Bergner & Bergner, of New York City, for respondent. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Louis G. Meyers, 
an. individual, doing business as National Pen Co. and Phoenix Sales 
Co., hereinafter referred to as respondent, has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrapH 1. The respondent, Louis G. Meyers, is an individual 
doing business as National Pen Co. and Phoenix Sales Co. and has 
his place of business located at Birmingham, Ala., and at various 
other points. Respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of specialty merchan- 
dise including fountain pens, pencils, jewelry, and various other 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Respondent causes said products, when sold, to be transported 
from his said places of business to the purchasers thereof, located 
in the various States of the United States other than the State of 


NATIONAL PEN O©O., ETC. 383 
381 Complaint 


origin of such shipments. Respondent maintains and at all times 
mentioned herein has maintained, a course of trade in said fountain 
pens, pencils, jewelry, and similar products sold and distributed by 
him in commerce between and among the various States of the 
United States and in the District of Columbia. 

In the course and conduct of his business respondent is in active 
and substantial competition with other individuals and with corpora- 
tions and partnerships engaged in the sale and distribution of 
specialty merchandise such as fountain pens, jewelry, and other 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business the respondent 
has engaged in the practice of falsely representing the quality, ma- 
terial, construction, and durability of his various products and the 
price at which said products are sold and distributed by him, by means 
of false statements in various advertising matter. In the furtherance 
of this practice and for the purpose of inducing the purchase of his 
said products, respondent has caused said false statements and repre- 
sentations to be inserted in various advertising circulars, coupons, and 
other printed matter and in advertisements appearing in newspaper 
and other publications, all of which are distributed among prospective 
purchasers of said products located in the various States of the United 
States and in the District of Columbia, which false statements and 
representations purport to be descriptive of such products, their qual- 
ity, construction, and durability and the price at which said products 
are offered for sale. 

Par. 3. Among and typical of the acts and practices above described 
are false statements and representations made and disseminated by 
the respondent in the manner aforesaid with reference to fountain 
pens and jewelry sold and distributed by the respondent. Among and 
typical of such statements and representations are the following: 

1. Representations made in connection with the sale and distribution 
of Fountain Pens: 

59¢—This Certificate Is Worth $4.41—59¢. 

This certificate and 59¢ entitles the bearer to one of our Genuine Indestructible 
$5.00 VACUUM FILLER SACKLESS FOUNTAIN PENS. A lifetime quarantee with each 
pen. 

Price After Sale $5.00. 

Every pen tested and guaranteed to be unbreakable for life. 

This pen holds 200% more ink than any ordinary fountain pen on the market. 
No repair bills. 

Limit 3 pens to each Certificate. 
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2. Representations made in connection with the sale and distribution 
of rings: 

MANUFACTURER'S INTRODUCTORY OFFER. 

This Coupon worth $4.41 Toward This Ring Purchase. 


This Coupon and Only 59¢. 
Entitles Bearer to One Facsimile $5. 


DIAMOND RING 


Bring this coupon and 59¢ to our store and receive one of our regular $5.00 
Facsimile Diamond Rings. 

LIFETIME GUARANTEE ON EACH RING. 

These facsimile diamonds have practically the same blue-white color, the same 
perfect cutting, the same dazzling brilliance as genuine diamonds costing 100 
times as much. 

These facsimile diamonds are not merely imitations but represent the utmost 
skill of modern science. 

Guarantee covers tarnish of mountings, loss of stone or brilliancy. 

Limit Two Rings to a Coupon. 


CERTIFICATE OF GUARANTEE 


This ring is sold to you with an unlimited guarantee against tarnishing, loss 
of brilliancy, loss of stone, or defect in any other form. 

Send fifteen cents in postage stamps to cover return postage, packing, handling, 
ete. 

DO NOT RETURN THIS RING TO STORE WHERE PURCHASED BUT TO ADDRESS BELOW 

PHOENIX SALES CO. 

PFO, Boxsl2(2 Birmingham, Ala. 

3. Representations made in connection with the sale and distribution 
of Cross Necklaces: 

THIS COUPON AND ONLY 59¢ Entitles Bearer to One of our Regular $5.00 

CROSS NECKLACES 

In Plain or With Facsimile DIAMONDS 

Bring this coupon and 59¢ to our store and receive one of our regular $5.00 
Cross Necklaces. You save exactly $4.41 . . . This 59¢ merely helps pay for 
local advertising, expenses, salespeople, ete. 

Limit 2 to a Coupon. 

This offer made possible by the manufacturer. 

This is an introductory offer, and the Cross Necklaces will be $5.00 after 
this sale. 

Mail orders add 6¢ extra. 


By means of the above representations and others similar thereto 
not specifically set out herein, the respondent represents, both directly 
and indirectly, that the customary and usual retail prices at which his 
various products are offered for sale and sold are greatly in excess of 
the retail prices at which they are offered for sale and sold under the 
terms and conditions as set out in said advertisements; that the cer- 
tificate or coupon referred to is actually worth $4.41 when offered as 
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part payment of the purchase price of any specified article. By the 
same means the respondent represents that he is conducting a special 
or introductory offer and that the price charged for said products in 
addition to the coupon is merely to pay local advertising expenses and 
cost of sale. The respondent further represents that the offer of said 
products at the price specified in said advertisements is a limited offer 
for a limited period of time and that the purchasers of said products 
are limited to two or three products to each coupon, as therein speci- 
fied. By the same means the respondent further represents that the 
fountain pens sold and distributed by him are guaranteed to last a 
lifetime; that they have an ink capacity greater than the ordinary 
fountain pen and that the pens never need repair. By the same means 
also the respondent represents that the diamond rings, necklaces, and 
other articles of jewelry sold and distributed by him will not tarnish 
and will last a lifetime and that said fountain pens and articles of 
jewelry carry a lifetime guarantee and also a guarantee against tarnish- 
ing of mountings and loss of stone brilliancy. By use of the word 
“facsimile” as descriptive of his diamonds, respondent represents 
that the various articles of jewelry sold by him are equipped with 
stones having the general appearance, qualities, and brilliance possessed 
by diamonds and are of a quality and value greater than an imitation 
diamond. 

Par. 4. In truth and in fact the prices represented by the respond- 
ent as the customary retail prices of his products are, in fact, ficti- 
tious and greatly in excess of the prices at which such products are 
customarily offered for sale and sold by the respondent in the normal 
course of business. The respondent is not conducting an introduc- 
tory or special offer, and the certificate or coupon referred to in said 
advertisements does not have the value of $4.41 or any value whatso- 
ever as the price charged by the respondent in addition to the certi- 
ficate or coupon is the regular and customary price at which respond- 
ent sells his products in the usual course of business. The price 
charged by the respondent in addition to the coupon is not the cost 
of advertising and sales expense, but represents the retail price usu- 
ally and ordinarily charged by the respondent for such products. 
The respondent does not limit the number of articles which may be 
purchased by any customer but sells as many of such articles as the 
purchaser is willing to buy. The fountain pens sold and distributed 
by the respondent do not have a greater capacity than ordinary 
fountain pens, will not last a lifetime or be free from necessity of 
repair. The diamond rings, necklaces, and other articles of jewelry 
sold and distributed by the respondent will not last a lifetime and 
said articles of jewelry and fountain pens are not guaranteed to last 
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a lifetime or the jewelry guaranteed not to tarnish or the stones 
to lose brilliancy. In fact said jewelry is of a very cheap grade and 
quality and will tarnish immediately or within a very short time. 
The jewelry sold and distributed by the respondent is not set with 
diamonds or facsimile diamonds and the purported stones do not 
have the same quality, color, or brilliance of genuine diamonds, and 
are not of any better grade or quality than ordinary cheap imitations. 

Par. 5. The use by the respondent of the aforesaid acts and prac- 
tices has had and now has a capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous belief that all of said representations are true and that the 
respondent has truthfully represented the quality, material, construc- 
tion, and durability of his various products and the price at which 
said products are sold. On account of this erroneous and mistaken 
belief a number of the purchasing public have purchased a substan- 
tial volume of respondent’s products with the result that trade has 
been diverted unfairly to the respondent from his competitors who 
are also engaged in the sale and distribution in commerce between 
and among the various States of the United States and in the District 
of Columbia of fountain pens, pencils, jewelry, and similar products 
and who do not misrepresent the quality and characteristics of their 
products or the price at which said products are sold. As a conse- 
quence thereof, injury has been done and is now being done by the 
respondent to competition in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FrnpineGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 31, 1939, issued and served its 
complaint in this proceeding upon respondent Louis G. Meyers, an 
individual, doing business as National Pen Co. and Phoenix Sales 
Co., charging him with the use of unfair methods of competition in 
commerce and unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. At a regularly 
scheduled hearing in the matter on November 8, 1939, the respondent 
dictated on the record an answer, in which answer he admitted all the 
material allegations of fact set forth in said complaint and waived all 
intervening procedure and further hearing as to said facts. Thereafter, 
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the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the 
Commission, having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


Parsagraru 1. The respondent, Louis G. Meyers, is an individual 
doing business as National Pen Co. and Phoenix Sales Co. and has his 
place of business located at Birmingham, Ala., and at various other 
points. Respondent is now, and for more than 1 year last past has 
been, engaged in the sale and distribution of specialty merchandise 
including fountain pens, pencils, jewelry, and various other products 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Respondent causes said products, when sold, to be transported from 
his said places of business to the purchasers thereof, located in the 
various States of the United States other than the State of origin of 
such shipments. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said fountain pens, pencils, 
jewelry and similar products sold and distributed by him in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

In the course and conduct of his business respondent is in active and 
substantial competition with other individuals and with corporations 
and partnerships engaged in the sale and distribution of specialty 
merchandise such as fountain pens, jewelry, and other products in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of his business the respondent has 
engaged in the practice of falsely representing the quality, material, 
construction, and durability of his various products and the price at 
which said products are sold and distributed by him, by means of 
false statements in various advertising matter. In the furtherance of 
this practice and for the purpose of inducing the purchase of his said 
products, respondent has caused said false statements and representa- 
tions to be inserted in various advertising circulars, coupons, and other 
printed matter and in advertisements appearing in newspapers and 
other publications, all of which are distributed among prospective 
purchasers of said products located in the various States of the United 
States and in the District of Columbia, which false statements and 
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representations purport to be descriptive of such products, their 
quality, construction, and durability and the price at which said prod- 
ucts are offered for sale. 

Par. 8. Among and typical of the acts and practices above de- 
scribed are false statements and representations made and disseminated 
by the respondent in the manner aforesaid with reference to fountain 
pens and jewelry sold and distributed by the respondent. Among 
and typical of such statements and representations are the following: 

1. Representations made in connection with the sale and distribution 
of Fountain Pens: 

59¢—This Certificate Is Worth $4.41—59¢. 

This certificate and 59¢ entitles the bearer to one of our Genuine Indestructi- 
ble $5.00 VACUUM FILLER SACKLESS FOUNTAIN PHNS. A lifetime guarantee with 
each pen. 

Price After Sale $5.00. 

Every pen tested and guaranteed to be unbreakable for life. 

This pen holds 200% more ink than any ordinary fountain pen on the mar- 
ket. No repair bills. 

Limit 3 pens to each Certificate. 


2. Representations made in connection with the sale and distribu- 
tion of rings: 


MANUFACTURER’S INTRODUCTORY OFFER 

This Coupon worth $4.41 Toward This Ring Purchase. 
This Coupon and Only 59¢. 

Entitles Bearer to One Facsimile $5. 


DIAMOND RING 


Bring this coupon and 59¢ to our store and receive one of our regular $5.00 
Facsimile Diamond Rings. 

LIFETIME GUARANTEE ON EACH RING 

These facsimile diamonds have practically the same blue-white color, the same 
perfect cutting, the same dazzling brilliance as genuine diamonds costing 100 
times as much. 

These facsimile diamonds are not merely imitations but represent the utmost 
skill of modern science. 

Guarantee covers tarnish of mountings, loss of stone or brilliancy. 

Limit Two Rings to a Coupon. 


CERTIFICATE OF GUARANTEE 


This ring is sold to you with an unlimited guarantee against tarnishing, loss of 
brilliancy, loss of stone, or defect in any other form. 
Send fifteen cents in postage stamps to cover return postage, packing, handling, 
ete. 
DO NOT RETURN THIS RING TO STORE WHERE PURCHASED BUT TO ADDRESS BELOW 


PHOENIX SALES CO. 
PROWBOx 1202 Birmingham, Ala. 
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3. Representations made in connection with the sale and distribution 
of Cross Necklaces: 


THIS COUPON AND ONLY 59¢ 
Entitles Bearer to One of our Regular $5.00 
CROSS NECKLACES 
In Plain Or With Facsimile pIAmMonps 


Bring this coupon and 59¢ to our store and receive one of our regular $5.00 
Cross Necklaces. You save exactly $441... This 59¢ merely helps pay 
for local advertising, expenses, salespeople, ete. 

Limit 2 to a Coupon. 

This offer made possible by the manufacturer. 

This is an introductory offer, and the Cross Necklaces will be $5.00 after this 
sale. 

Mail orders add 6¢ extra. 

By means of the above representations and others similar thereto not 
specifically set out herein, the respondent represents, both directly and 
indirectly, that the customary and usual retail prices at which his var- 
lous products are offered for sale and sold are greatly in excess of the 
retail prices at which they are offered for sale and sold under the terms 
and conditions as set out in said advertisements; that the certificate or 
coupon referred to is actually worth $4.41 when offered as part payment 
of the purchase price of any specified article. By the same means the 
respondent represents that he is conducting a special or introductory 
offer and that the price charged for said products in addition to the 
coupon is merely to pay local advertising expenses and cost of sale. 
The respondent further represents that the offer of said products at the 
price specified in said advertisements is a limited offer for a limited 
period of time and that the purchasers of said products are limited to 
two or three products to each coupon, as therein specified. By the same 
means the respondent further represents that the fountain pens sold and 
distributed by him are guaranteed to last a lifetime; that they have an 
ink capacity greater than the ordinary fountain pen and that the pens 
never need repair. By the same means also the respondent represents 
that the diamond rings, necklaces and other articles of jewelry sold and 
distributed by him will not tarnish and will last a lifetime and that said 
fountain pens and articles of jewelry carry a lifetime guarantee and also 
a guarantee against tarnishing of mountings and loss of stone bril- 
liancy. By use of the word “facsimile” as descriptive of his diamonds, 
respondent represents that the various articles of jewelry sold by him 
are equipped with stones having the general appearance, qualities and 
brilliance possessed by diamonds and are of a quality and value greater 
than an imitation diamond. 

Par. 4. In truth and in fact the prices represented by the respondent 
as the customary retail prices of his products are, in fact, fictitious 
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and greatly in excess of the prices at which such products are custom- 
arily offered for sale and sold by the respondent in the normal course 
of business. The respondent is not conducting an introductory or 
special offer, and the certificate or coupon referred to in said advertise- 
ments does not have the value of $4.41 or any value whatsoever as the 
price charged by the respondent in addition to the certificate or coupon 
is the regular and customary price at which respondent sells his products 
in the usual course of business. The price charged by the respondent 
in addition to the coupon is not the cost of advertising and sales ex- 
pense but represents the retail price usually and ordinarily charged 
by the respondent for such products. The respondent does not limit 
the number of articles which may be purchased by any customer but 
sells as many of such articles as the purchaser is willing to buy. The 
fountain pens sold and distributed by the respondent do not have a 
greater capacity than ordinary fountain pens, will not last a lifetime or 
be free from necessity of repair. The rings, necklaces, and other articles 
of jewelry sold and distributed by the respondent will not last a life- 
time and said articles of jewelry and fountain pens are not guaranteed 
to last a lifetime. The jewelry is not guaranteed against tarnish and 
the stones are not guaranteed against loss of brilliancy. In fact said 
jewelry is of a very cheap grade and quality and will tarnish imme- 
diately or within a very short time. The jewelry sold and distributed 
by the respondent is not set with diamonds or facsimile diamonds and 
the purported stones do not have the same quality, color, or brilliance 
of genuine diamonds, and are not of any better grade or quality than 
ordinary cheap imitations. 

Par. 5. The use by the respondent of the aforesaid acts and prac- 
tices has had and now has a capacity and tendency to mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous belief that all of the said representations are true and that the 
respondent has truthfully represented the quality, material, construc- 
tion, and durability of his various products and the price at which 
said products are sold. On account of this erroneous and mistaken 
belief a number of the purchasing public have purchased a substantial 
volume of respondent’s products with the result that trade has been 
diverted unfairly to the respondent from his competitors who are 
also engaged in the sale and distribution in commerce between and 
among the various States of the United States and in the District 
of Columbia of fountain pens, pencils, jewelry, and similar products 
and who do not misrepresent the quality and characteristics of their 
products or the price at which said products are sold. As a conse- 
quence thereof, injury has been done and is now being done by the 
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respondent to competition in commerce among and between the various 
States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Louis G. Meyers, 
an individual doing business as National Pen Co. and Phoenix Sales 
Co., as herein found, are all to the injury and prejudice of the public 
and of respondent’s competitors and constitute unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Louis G. Meyers, an individual, 
doing business as National Pen Co. and as Phoenix Sales Co. or trad- 
ing under any other name, his agents, his employees and representa- 
tives, directly or through any corporate or other device, in connection 
with the offering for sale, sale and distribution of fountain pens, pen- 
cils, necklaces, and rings or any other products in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Representing as the customary or regular prices or values for any 
of respondent’s products, prices, and values which are in fact fictitious 
and greatly in excess of the prices at which such products are cus- 
tomarily offered for sale and sold in the normal course of respondent’s 
business. 

2. Representing that any articles of merchandise customarily and 
regularly sold through the use of any purported certificate, coupon, or 
other similar device have any value in excess of the actual money 
price required to be paid. 

3. Representing that any certificate, coupon, or similar device has 
any monetary value in the purchase of an article which is custom- 
arily or regularly sold by the respondent at the price required to 
be paid with or without such device. 
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4, Representing that any of the various products sold and dis- 
tributed by the respondent are of a character and quality different 
from and superior to other similar products of comparable price. 

5. Representing that the number of respondent’s articles of mer- 
chandise which may be purchased by any customer is limited, or 
that such articles may be purchased for a limited time only. 

6. Representing that the fountain pens sold and distributed by the 
respondent will last a lifetime, are unbreakable, will never need 
repair or that they have a greater ink capacity than ordinary 
fountain pens. 

7. Representing that respondent’s rings or necklaces are set with 
diamonds or facsimile diamonds or possess color or brilliance in any 
way comparable to diamonds, or that they can be worn a lifetime or 
any appreciable period of time and remain free from tarnish, loss of 
brilliancy or loss of stones. 

8. Representing that the respondent is conducting a special or 
introductory advertising offer or that the price charged for respond- 
ent’s products, in addition to the coupon, is only to cover cost of 
advertising and sales expense. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report 1n writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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Syllabus 


In THE Marrer or 


MENTHO-MULSION, INCORPORATED (FORMERLY M. L. 
CLEIN & COMPANY), AND MAX L. CLEIN AND SADIE B. 
CLEIN 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3674. Complaint, Dec. 23, 1938—Decision, Jan. 16, 1940 


Where a corporation, and two individuals who were president and vice presi- 
dent thereof and had dominant control of its advertising policies and 
business activities and cooperated with one another and acted in concert 
in doing acts and things below set forth, engaged in sale and distribution 
of certain cough and cold medicines under designation ‘“Mentho-Mulsion” 
and “Malco Cold Tablets,’ to purchasers in other States and in the Dis- 
trict of Columbia, in substantial competition with others engaged in sale 
and distribution of similar and other medicinal products intended and sold 
for relief of such ailments and conditions, and including many who do not 
make any misrepresentations or false statements concerning the thera- 
peutic value or efficacy of their respective products; in advertisements 
which they disseminated through the mails, newspapers and periodicals 
of general circulation, through circulars and other printed matter dis- 
tributed in commerce among the various States, through continuities 
broadcast from radio stations of extrastate audience, and through various 
means, and which were intended and likely to induce purchase of their 
said preparations— 

(a) Represented that their said ‘““Mentho-Mulsion” was a cure or remedy for 
coughs and would stop cough spasms, and remedy, cure or relieve every 
cough, irrespective of the cause thereof, through such statements as 
“* * * quick, safe remedy for coughs”, “The proven remedy for bad 
coughs,” “* * * stops cough spasms immediately” and others of similar 
tenor, facts being it did not constitute a cure or remedy for coughs 
generally, and would not stop cough spasms or relieve every cough, irre- 
spective of cause thereof, and, while having a palliative effect in cases of 
coughs due to common colds, was not effective in frequent cases in which 
coughs are manifestations of certain serious physical disorders; and 

(b) Represented that their “Malco Cold Tablets” would drive common colds 
out of the system, and constituted a cure or remedy for colds, irrespective of 
the cause thereof, through such statements as “* * * fight colds five 
ways” and “* * * designed to drive common colds completely out of 
your system”, facts being they would not accomplish such last result and, 
while having a palliative effect in partially relieving symptoms commonly 
encountered in colds, did not constitute remedies or cures therefor ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that all such representations were true, and with conse- 
quence, as direct result thereof, that number of consuming public purchased 
their products and trade was diverted unfairly to them from competitors 
aforesaid, engaged in sale and distribution of similar and other products 
designed and sold for relief of such ailments and conditions, and who 
truthfully advertise their respective products and effectiveness thereof: 
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Held, That such acts and practices, under the circumstances set forth, were 
all of the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition in commerce and unfair and deceptive 


acts and practices therein. 


Before Mr. John W. Addison, trial examiner. ore 
Mr. Morton Nesmith and Mr. John M. Russell for the Commission. 
Mr. Clarence H. Calhoun, of Atlanta, Ga., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federai Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that M. L. Clein & Co., a 
corporation, and Max L. Clein and Sadie B. Clein, individuals, here- 
inafter referred to as respondents, have violated the provisions of 
said act and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapn 1. M. L. Clein & Co. is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of Georgia, and respondents, Max L. Clein and Sadie B. Clein, indi- 
viduals, are president and vice president, respectively, thereof. The 
individual respondents have dominant control of the advertising 
policies and business activities of said corporate respondent, and all 
of said respondents have cooperated each with the other and have 
acted in concert in doing the acts and things hereinafter alleged. 
Respondents’ office and principal place of business is located at 219 
Norris Building, Atlanta, Ga. 

Par. 2. Respondents now are and for more than 2 years last past 
have been engaged in the sale and distribution of certain cough and 
cold medicines known as Mentho-Mulsion and Malco Cold Tablets, 
respectively. Respondents cause said products, when sold, to be 
transported from their place of business in the State of Georgia 
to purchasers thereof located in other States of the United States and 
in the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said Mentho-Mulsion and said Malco 
Cold Tablets in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of said business respondents are 
now and for the time mentioned herein have been in substantial com- 
petition with other corporations and individuals and with partner- 
ships and firms engaged in the sale and distribution of similar and 
other medicinal products intended and sold for the relief of coughs 
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and colds, respectively, in commerce among and between the various 
States of the United States and in the District of Columbia. Among 
such competitors there are many who do not make any misrepresenta- 
tions or false statements concerning the therapeutic value or efficacy 
of their respective products. 

Par. 4. In the course and conduct of their aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
and do now cause to be disseminated, false advertisements for the 
purpose of inducing and which were and are likely to induce, directly 
or indirectly, the purchase of respondents’ said medicinal prepara- 
tions. Said false advertisements were and are disseminated by the 
use of the United States mails; by insertion in newspapers, and 
periodicals having a general circulation and also in circulars and 
other printed matter, all of which are distributed in commerce among 
and between the various States of the United States; and by conti- 
nuities broadcast from radio stations which have sufficient power to, 
and do, convey the programs emanating therefrom to listeners thereto 
located in the various States of the United States other than the 
State from which said broadcast originates. Various means have 
been and are used by respondents to disseminate or cause the dis- 
semination of said false advertisements for the purpose of inducing, 
or which are likely to induce, directly or indirectly, the purchase 
in commerce among and between the various States of the United 
States of respondents’ said medicinal preparations. Among, and 
typical of, the statements and representations contained in said false 
advertisements so used and disseminated as aforesaid are the 
following: 


Mentho-Mulsion is a quick safe remedy for coughs 
The proven remedy for bad coughs 
The only creosote mixture that stops cough spasms immediately 
* * * And do not let the children hang on to a nagging cough—Mentho- 
Mulsion will stop coughs of children or grown-ups immediately 
Metho-Mulsion is a mild sure remedy 
Smokers 
Cough 
Mentho-Mulsion 
Don’t cough your head off—ask your druggist about Mentho-Mulsion 
the sure fire cough relief 
Malco Cold Tablets fight colds five ways 
Maleo Cold Tablets are designed to drive common colds completely out of 
your system. 


Par. 5. All of said statements, together with similar statements 
occurring in respondents’ aforesaid advertising literature and radio 
broadcasts, purport to be descriptive of respondents’ products and 
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of their effectiveness when taken. In all of such advertising, re- 
spondents represent through the statements and representations here- 
in set out and through other statements of similar import and effect 
that Mentho-Mulsion is safe; that it constitutes a remedy or cure for 
every cough irrespective of the cause thereof; that it stops cough 
spasms and that it will relieve every cough irrespective of the cause 
thereof. 

In all of such advertisements, respondents represent, through the 
statements and representations herein set out and through other 
statements of similar import and effect that Malco Cold Tablets con- 
stitue a remedy or cure for colds irrespective of the cause thereof 
and will drive colds completely out of the system. 

Par. 6. The representations and implications so made and used 
by respondents with respect to the nature and properties of their said 
products and of their effectiveness when taken are grossly exagge- 
rated, false, and misleading. In truth and in fact Mentho-Mulsion 
is not entirely safe because of the presence of chloroform therein. 
The preparation known as Mentho-Mulsion does not constitute a 
cure or remedy for coughs generally and its use will not stop cough 
spasms. This preparation will not relieve every cough irrespective 
of the cause thereof but may have a palliative effect in cases of 
coughs due to common colds. Coughs are frequently manifestations 
of certain serious physical disorders of a systemic character and re- 
spondents’ preparation is not effective in such cases. 

Malco Cold Tablets do not constitute remedies or cures for colds 
though such preparation may have a palliative effect in partially 
relieving symptoms commonly encountered in colds. Malco Cold 
Tablets will not drive common colds out of the system. 

Par. 7. Respondents’ use of the aforesaid false advertisements 
disseminated in the manner above described induces, or is likely to 
induce, directly or indirectly, the purchase of a drug. 

Par. 8. The use by the respondents of the foregoing false and 
misleading representations, disseminated as aforesaid, in describing 
their said medicinal preparations and the effectiveness thereof, has 
had, and has, a tendency and capacity to, and does, mislead and de- 
ceive a substantial portion of the purchsing public into the erroneous 
belief that all of said representations are true. As a direct result 
of this mistaken and erroneous belief, a number of the consuming 
public have purchased respondents’ products with a result that trade 
has been diverted unfairly to the respondents from competitors here- 
inabove described who are engaged in the business of selling and 
distributing similar and other products designed and sold for the 
relief of coughs and colds and who truthfully advertise their re- 
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spective products and the effectiveness thereof when used. As a 
result of respondents’ acts and practices as herein described injury 
has been done and is now being done by respondents to their com- 
petitors in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 


mission Act. 
Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 23, 1938, issued and 
subsequently caused its complaint to be served in this proceeding upon 
respondents M. L. Clein & Co., a corporation, and Max L. Clein and 
Sadie B. Clein, individuals, charging them with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and filing of respondents’ answer 
thereto, testimony and other evidence in support of the allegations 
of the complaint were introduced by Morton Nesmith, attorney for 
the Commission, and in opposition thereto by Clarence H. Calhoun, 
attorney for respondents, before John W. Addison, an examiner of 
the Commission theretofore duly designated by it and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on said complaint, the answer thereto, 
testimony and other evidence, and brief in support of the complaint, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapPH 1. Respondent, M. L. Clein & Co., the name of which 
has now been changed to Mentho-Mulsion, Incorporated, is a corpora- 
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of Georgia. Respondents, Max L. Clein and 
Sadie B. Clein, individuals, are president and vice president, respec- 
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tively, thereof. The individual respondents have dominant control of 
the advertising policies and business activities of said corporate re- 
spondent, and all of said respondents have cooperated each with the 
other and have acted in concert in doing the acts and things herein- 
after alleged. Respondents’ office and principal place of business was 
located at 219 Norris Building, Atlanta, Ga., but is now located at 409 
Commercial Exchange Building, Atlanta, Ga. 

Par. 2. Respondents now are and for more than 2 years last past 
have been engaged in the sale and distribution of certain cough and 
cold medicines known as Mentho-Mulsion and Malco Cold Tablets, 
respectively. Respondents cause said products when sold, to be trans- 
ported from their place of business in the State of Georgia to pur- 
chasers thereof located in other States of the United States and in 
the District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said Mentho-Mulsion and said Malco Cold 
Tablets in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of said business respondents are 
now and for the time mentioned herein have been in substantial compe- 
tition with other corporations and individuals and with partnerships 
and firms engaged in the sale and distribution of similar and other 
medicinal products intended and sold for the relief of coughs and 
colds, respectively, in commerce among and between the various States 
of the United States and in the District of Columbia. Among such 
competitors there are many who do not make any misrepresentations 
or false statements concerning the therapeutic value or efficacy of their 
respective products. 

Par. 4. In the course and conduct of the aforesaid business, 
the respondents have disseminated and are now disseminating, and 
have and do now cause to be disseminated, false advertisements for 
the purpose of inducing and which were and are likely to induce, 
directly or indirectly, the purchase of respondents’ said medicinal 
preparations. Said false advertisements were and are disseminated 
by use of the United States mails; by insertion in newspapers and 
periodicals having a general circulation, and also in circulars and 
other printed matter, all of which are distributed in commerce among 
and between the various States of the United States; and by continu- 
ities broadcast from radio stations which have sufficient power to 
and do convey the programs emanating therefrom to listeners thereto 
located in the various States of the United States other than the State 
from which said broadcast originates. Various means have been and 
are used by respondents to disseminate or cause the dissemination of 
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said false advertisements for the purpose of inducing, or which are 
likely to induce, directly or indirectly, the purchase in commerce 
among and between the various States of the United States of re- 
spondents’ said medicinal preparations. Among and typical of the 
statements and representations contained in said false advertisements 
so used and disseminated as aforesaid are the following: 

Mentho-Mulsion is a quick, safe remedy for coughs 

The proven remedy for bad coughs 

The only creosote mixture that stops cough spasms immediately 

* * * And do not let the children hang on to a nagging cough—Mentho- 
Mulsion will stop coughs of children or grown-ups immediately 

Mentho-Mulsion is a mild sure remedy 

Smokers 
Cough 
Mentho-Mulsion 

Don’t cough your head off—ask your druggist about Mentho-Mulsion * * 
the sure fire cough relief 

Malco Cold Tablets fight colds five ways 

Malco Cold Tablets are designed to drive common colds completely out of your 
system. 

Respondents have discontinued the advertising herinabove set out, 
both in their radio continuity, and newspapers, magazine and other 
periodical publications, except where such statements are coupled with 
and used in juxtaposition with phraseology which indicates clearly 
that such coughs are due to colds. 

Par. 5. All of said statements, together with similar statements 
oceurring in respondents’ aforesaid advertising literature and radio 
broadcasts, purport to be descriptive of respondents’ products and of 
their effectiveness when taken. In all of such advertising, respondents 
represent through the statements and representations herein set out 
and through other statements of similar import and effect that Mentho- 
Mulsion is safe; that it constitutes a remedy or cure for every cough 
irrespective of the cause thereof; that it stops cough spasms and 
that it will relieve every cough irrespective of the cause thereof. 

In all of such advertisements, respondents represent, through the 
statements and representations herein set out and through other state- 
ments of similar import and effect that Malco Cold Tablets constitute 
a remedy or cure for colds irrespective of the cause thereof and will 
drive colds completely out of the system. 

Par. 6. The representations and implications so made and used by 
respondents with respect to the nature and properties of their said 
products and of their effectiveness when taken are grossly exaggerated, 
false, and misleading. In truth and in fact Mentho-Mulsion does not 
constitute a cure or remedy for coughs generally and its use will not 
stop cough spasms. This preparation will not relieve every cough 
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irrespective of the cause thereof but may have a palliative effect in 
cases of coughs due to common colds. Coughs are frequently mani- 
festations of certain serious physical disorders of a systemic character 
and respondents’ preparation is not effective in such cases. 

Malco Cold Tablets do not constitute remedies or cures for colds 
though such preparation may have a palliative effect in partially re- 
lieving symptoms commonly encountered in colds. Malco Cold Tab- 
lets will not drive common colds out of the system. 

The formula for Mentho-Mulsion indicates the presence of chloro- 
form but not in sufficient quantity to render it unsafe if taken in accord 
with the directions on its container. 

Par. 7. Respondents’ use of the aforesaid false advertisements dis- 
seminated in the manner above described induces, or is likely to induce, 
directly or indirectly, the purchase of a drug. 

Par. 8. The use by the respondents of the foregoing false and mis- 
leading representations, disseminated as aforesaid, in describing their 
said medicinal preparations and the effectiveness thereof, has had 
and now has a tendency and capacity to and does mislead and deceive 
a substantial portion of the purchasing public into the erroneous belief 
that all of said representations are true. As a direct result of this 
mistaken and erroneous belief, a number of the consuming public have 
purchased respondents’ products with the result that trade has been 
diverted unfairly to the respondents from competitors hereinabove 
described who are engaged in the business of selling and distributing 
similar and other products designed and sold for the relief of coughs 
and colds and who truthfully advertise their respective products and 
the effectiveness thereof when used. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before John W. Addison, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
brief filed herein by John M. Russell, counsel for the Commission, and 


MENTHO-MULSION, INC., ET AL. 401 
393 Order 


the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Fed- 
eral Trade Commission Act. : 

ft is ordered, That the respondents Mentho-Mulsion, Incorporated 
(formerly M. L. Clein & Co.), a corporation, and its officers, and Max 
L. Clein and Sadie B. Clein, individuals, and their respective agents, 
representatives, and employees, directly or through any corporate or 
other device, do forthwith cease and desist from disseminating or 
causing to be disseminated any advertisement by means of the United 
States mails, or in commerce, as commerce is defined in the Federal 
Trade Commission Act, by any means, for the purpose of inducing 
or which is likely to induce, directly or indirectly, the purchase of 
the medicinal preparations known as Mentho-Mulsion and Malco Cold 
Tablets, or any other medicinal preparation possessing substantially 
similar ingredients or possessing substantially similar therapeutic 
properties, whether sold under the same name or under any other 
name or names, or disseminating or causing to be disseminated any 
advertisement, by any means, for the purpose of inducing or which is 
likely to induce, directly or indirectly, the purchase of said medicinal 
preparations in commerce, as commerce is defined in the Federal 
Trade Commission Act, which advertisements represent, directly or 
through implication: 

1. That respondents’ preparation Mentho-Mulsion is a cure or rem- 
edy for coughs, or that it will stop cough spasms or that it will have 
any therapeutic value in the treatment of coughs due to physical dis- 
orders of a systemic character, or that it has any therapeutic value 
in the treatment of coughs in excess of providing temporary relief 
in cases of coughs due to common colds. 

2. That respondents’ preparation Malco Cold Tablets will drive 
common colds out of the system or that said preparation constitutes 
a cure or remedy for colds or has any therapeutic value in the treat- 
ment thereof in excess of providing a palliative relief from some of 
the symptoms commonly encountered in colds. 

It is further ordered, That the respondents shall, within 60 days 
from the date of service upon them of this order, file with the Com- 
mission a report in writing, setting forth in detail the manner and 
form in which they have complied with this order. 
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In THE MATTER OF 


PITTSBURGH PLATE GLASS CO., STEWART-CAREY 


GLASS CO., CAPITOL GLASS CO., BROTHERHOOD OF 
PAINTERS, DECORATORS, AND PAPER HANGERS OF 
AMERICA, DISTRICT COUNCIL NO. 27, ETC., AND GLA- 
ZIERS’ LOCAL UNION NO. 1165, ETC., AND VARIOUS IN- 
DIVIDUALS AS OFFICERS, AGENTS, AND REPRESENT- 
ATIVES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3858. Complaint, July 22, 1939—Decision, Jan. 16, 1940 


Where corporate manufacturer and two other concerns, together with certain 


officers and employees thereof, engaged in the sale and distribution of glass 
to dealers and consumers in State of Indiana from Indianapolis branch 
or place of business therein and in conducting in said State glazing con- 
tracting business, namely— 

I. Corporation engaged in manufacture of glass and in sale and distribu- 
tion thereof and in conducting glazing contracting business throughout 
the United States, with factories or manufacturing plants in several States 
and some 75 warehouses or jobbing branches in various cities including 
Indianapolis one from which it sold and distributed its said product to 
dealers therein and consumers thereof in State of Indiana exclusively, and 
conducted therein also glazing contracting business; and 

Il. Two corporations respectively engaged in said city as wholesale 
distributors of glass purchased by them from various manufacturers in 
different States of the United States other than Indiana and in reselling 
such glass to dealers in or retailers and consumers of said product in 
Indianapolis trade area and in the State of Indiana exclusively and in also 
carrying on exclusively within said State glazing contracting business. 

In carrying on, as aforesaid engaged, their businesses in competition with 
one another in sale and distribution of glass and in glazing contracting 
business within State of Indiana, and in competition also, as case might 
be with— 

(1) Other jobbers and distributors of glass and glazing contractors with 
places of business in said State and in other States who undertook to sell 
and distribute glass and make contracts and installation thereof within 
same parts of Indianapolis trade area within which aforesaid concerns or 
distributors conducted their respective businesses and did in some instances 
thus sell, etc., and who were in competition in so doing with one another 
and with one or more of distributors aforesaid in area in question, and who, 
in some instances and in case of distributors with places of business in 
other States shipped or caused to be shipped glass for jobs secured in said 
trade area by glazing contractors located within and without such area, 
and who bid successfully thereon in competition with concerns above 
described ; and 
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(2) Glazing contractors, not dealers in or distributors of glass, located 
in said State and in other States who sought to and did make glazing 
contracts within portion of Indianapolis trade area in which aforesaid 
distributors conducted glazing business, and were in competition with one 
or more of such distributors in seeking and securing such contracts in said 
area and who in some instances purchased glass for jobs therein in which 
they were in competition with some or all of such distributors, from dealers 
and distributors of such product in other States and caused shipment of 
glass thus purchased to be shipped into State in question from other States 
as aforesaid— 


Entered into, accepted, signed or ratified as case might be, contract negotiated 


by recently formed local union, membership of which embraced from 85 
percent to 95 percent of glaziers in said city and employment of which 
was then essential to securing and carrying out contracts on most con- 
struction or repair jobs therein, and especially those of any size, by 
which, among other things, it was provided that no member of union 
would be allowed “to work for any glazing contractor who has not signed 
this agreement,” or “lived up to the provisions thereof” and that “to be 
recognized as a glazing contractor employer must be in glass and glazing 
business, evidence of which shall be the stocking of a reasonable quantity 
of flat glass products, necessary truck and warehouse equipment for legiti- 
mate glazing operation to service the building and replacement trade,” 
and continuous employment of “at least three men”; and 


Where said local, and district council of trade or trades concerned, and the 


national brotherhood of trade or trades concerned of which such local 
was Member, and certain individuals who were agents, officers, or repre- 
sentatives of said organization, and as case might be— 


Negotiated, ratified and approved contract aforesaid and decided compliance 


with terms thereof constituted prerequisite to recognition as union glazing 
contractor by any contractor seeking such recognition, and carried out 
and enforced provisions and decision aforesaid; 


With effect that glazing contractors within State in question and in other States 


who, prior to signing and execution of contract in question by and be- 
tween distributor concern involved and said local had in some instances 
performed glazing contracts within that part of Indianapolis trade area 
in which some or all of said distributor concerns had conducted such busi- 
ness were, as a result of quoted provisions of contract in question and 
during period thereof unable to bid upon or execute such contracts; and 


With result that capacity and effect of provisions in question were to tend— 


1. To prevent glazing contractors and glass distributors, located both 
within State of Indiana and in other States of United States, from bid- 
ding upon, or securing, glazing contracts, and from selling glass in that 
part of Indianapolis trade area in which distributor concerns conducted 
glazing contracting business; 

2. To unreasonably lessen and suppress competition in the sale of glass 
and in procurement of glazing contracts within said Indianapolis trade 
area by glass distributors and glazing contractors located both in State 
of Indiana and in other States of the United States; 

3. To unduly restrict glazing contractors, both within State of Indiana 
and in other States of United States, desiring to bid upon, and secure, 
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glazing contracts in said Indianapolis trade area, but who did not enter 
into aforementioned contract because not then qualified to do so under 
provisions thereof; 

4. To unduly interfere with natural flow in commerce of glass into 
State of Indiana from other States of United States; and 

5. To unduly restrict and restrain sale of glass in trade and commerce 
between and among several States; and 

With result further that capacity and tendency of such provisions for em- 
ployment of glaziers in connection with installation of any plate, window, 
safety, or structural glass sold or distributed in interstate commerce and 
for structures or buildings, and requiring as prerequisite to employment 
of glaziers by glazing contractor, as above set forth, maintenance of 
specific stock, truck or warehouse equipment, and continuous employ- 
ment of specified number of men in connection with operation of business, 
was to bring about results enumerated as above set forth: 

Held, That such acts and practices of said various concerns, organizations, and 
individuals, under circumstances set forth, were all to prejudice of public 
and had dangerous tendency to hinder and prevent competition in glazing 
contracting business in that part of Indianapolis trade area in which 
aforesaid distributor concerns conducted such business, to place in said 
concerns, organizations and individuals power to control glazing con- 
tracting business therein, and to unduly restrict and restrain sale and 
distribution of glass in trade and commerce between the several States, 
and constituted unfair methods of competition. 


Mr, Fletcher G. Cohn for the Commission. 

Mr, Leland Hazard and Mr. Joseph T. Owens, of Pittsburgh, Pa., 
for Pittsburgh Plate Glass Co., Philip G. King and H. B. Higgins. 

Noel, Hickam, Boyd & Armstrong, of Indianapolis, Ind., for 
Stewart-Carey Glass Co., and J. Morris Haines. 

Mr. Carl Wilde, of Indianapolis, Ind., for Capitol Glass Co., 
W. J. Byrne and Robert W. Byrne. 

Mr, Joseph A. Padway, of Washington, D. C., for Brotherhood of 
Painters, Decorators, and Paper Hangers of America; L. P. Lin- 
delof; Clarence E. Swick; District Council No. 27 of the Brotherhood 
of Painters, Decorators, and Paper Hangers of America, of Indian- 
apolis, Ind.; Courtney E. Hammond; Glaziers’ Local Union No. 1165, 
of the Brotherhood of Painters, Decorators, and Paper Hangers of 
America, of Indianapolis, Ind.; and Joseph Schubert. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission, having reason to believe that the respondents 
herein named have violated the provisions of said act, and it appear- 
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ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

ParacrapH 1. The words and terms defined in this paragraph 
have the following meaning as used in this complaint: 

“glass” means plate, window, safety, and structural glass; 

“respondent distributors” refers to respondent Pittsburgh Plate 
Glass Company, Stewart-Carey Glass Co., and Capitol Glass Co. 

“Indianapolis trade area” means the area including, surrounding 
and adjacent to the City of Indianapolis, Ind., both in the State of 
Indiana and in the adjoining States; 

“glazing contracting business” means the business of contracting to 
sell and install glass in buildings and structures and also of selling 
glass therefor and installing the same therein; 

“glazing contractor” means one who engages in the glazing con- 
tracting business; 

“sash and door manufacturers” refers to concerns which manu- 
facture sashes, doors and frames in which glass is set or fitted at the 
factory of the manufacturer. 

Par. 2. Respondent, Pittsburgh Plate Glass Co., is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of Pennsylvania with its office and principal place 
of business located in the Grant Building, Pittsburgh, Pa. It is 
engaged in the business of manufacturing glass, and of selling and 
distributing same, and of conducting a glass glazing contracting 
business throughout the United States. It has factories or manu- 
facturing plants in several States of the United States and maintains 
and operates approximately 75 warehouses or jobbing branches lo- 
cated in cities in various States of the United States, from which it 
sells and distributes its glass to dealers and consumers located in the 
same and different States and in which it conducts a glazing con- 
tracting business. Among said jobbing branches so maintained and 
operated by it is the Indianapolis, Ind., jobbing and distributing 
branch, which sells and distributes its glass to dealers in, and con- 
sumers of, glass in the Indianapolis trade area, and also conducts a 
glazing contracting business in said area. 

Respondent Pittsburgh Plate Glass Co.’s Indianapolis branch is 
managed by respondent Philip G. King, who is an employee and repre- 
sentative and agent of the respondent Pittsburgh Plate Glass Co. in 
the Indianapolis trade area, and whose address is % Pittsburgh Plate 


Glass Co., Indianapolis, Ind. 
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Respondent, H. B. Higgins is executive vice president of respondent 
Pittsburgh Plate Glass Co., and as such is the officer, representative, 
and agent of said respondent who supervises the activities of the 
Indianapolis, Ind., branch of respondent Pittsburgh Plate Glass Co. ; 
his office is located at the Pittsburgh Plate Glass Co., Grant Building, 
Pittsburgh, Pa. 

Par. 38. Respondent, Stewart-Carey Glass Co., is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of Indiana, with its office and principal place of 
business located at Virginia Avenue and South New Jersey Street, 
Indianapolis, Ind. It is a wholesale distributor of glass which it 
purchases from various manufacturers thereof located in different 
States of the United States; it resells such glass to retailer dealers 
therein, and it also does a glazing contracting business, in the 
Indianapolis trade area. 

Respondent, J. Morris Haines is secretary and general manager of 
respondent Stewart-Carey Glass Co., and as such directs its policies; 
his office address is % Stewart-Carey Glass Co., Virginia Avenue and 
South New Jersey Street, Indianapolis, Ind. 

Par. 4. Respondent, Capitol Glass Co., is a corporation, organized, 
existing, and doing business under and by virtue of the laws of the 
State of Indiana, with its office and principal place of business located 
at 401 West South Street, Indianapolis, Ind. It is a wholesale distrib- 
utor of glass which it purchases from various manufacturers thereof 
located in different States of the United States; it resells said glass 
to dealers within the Indianapolis trade area. It likewise engages in 
the glazing contracting business in said area. 

Respondents, W. J. Byrne and Robert W. Byrne are president and 
vice president, respectively, of said corporation, and are the executive 
officers who control and direct its affairs; the places of business of 
both are % Capitol Glass Co., 401 West South Street, Indianapolis, Ind. 

Par. 5. Respondent, Brotherhood of Painters, Decorators, and 
Paper Hangers of America, is an association incorporated under the 
laws of the State of Indiana, with its principal office and place of 
business located at 217 North 6th Street, La Fayette, Ind. It is an 
organization comprised of local unions, district councils, and sub- 
ordinate bodies throughout the United States, whose members are em- 
ployed in the several branches of the building trade enumerated in its 
constitution and including glaziers. 

Respondents, L. P. Lindelof and Clarence E. Swick, individuals, are 
general president and general secretary, respectively, of respondent 
Brotherhood of Painters, Decorators, and Paper Hangers of America, 
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and as such are the executive officers of said Brotherhood with their 
offices located at 217 North 6th Street, La Fayette, Ind. 

Respondents, District Council No. 27 and Glaziers’ Local Union No. 
1165, both of the Brotherhood of Painters, Decorators, and Paper 
Hangers of America, with their offices and principal places of busi- 
ness being located at 29 South Delaware Street, Indianapolis, Ind., 
and 250 Leeds Avenue, Indianapolis, Ind., respectively, are unincor- 
porated associations of glaziers whose members are members of the 
respondent Brotherhood of Painters, Decorators, and Paper Hangers 
of America, and which members are engaged in glazing and installing 
glass in buildings in the Indianapolis trade area. 

Respondent, Courtney E. Hammond, an individual, is the secretary 
of said respondent, District Council No. 27, and his office is located 
at 29 South Delaware Street, Indianapolis, Ind. 

Respondent, Joseph Schubert, an individual, is the business agent 
of said respondent, Glaziers’ Local Union No. 1165 of the Brotherhood 
of Painters, Decorators, and Paper Hangers of America, and as such 
represent said respondent Union and its members in its and their 
dealings with respondent distributors and other glass distributors and 
glazing contractors in the Indianapolis trade area. His address is % 
Glaziers’ Local Union 1165 of the Brotherhood of Painters, Decorators, 
and Paper Hangers of America, 250 Leeds Avenue, Indianapolis, Ind. 

Respondents named in this paragraph are engaged in unfair meth- 
ods and practices, hereinafter set out, which directly affect and restrain 
competition in the sale and distribution of glass in commerce between 
and among the several States of the United States. 

Par. 6. Respondent distributors are in competition with one another 
in the sale and distribution of glass and in the glazing contracting 
business in the Indianapolis trade area, except insofar as said compe- 
tition has been hindered, lessened, restrained, or restricted, or poten- 
tial competition among them forestalled, by the unfair practices and 
methods hereinafter set forth. 

There are other jobbers and distributors of glass, with their places 
of business located both in the State of Indiana and in other States 
of the United States, who are engaged in the sale and distribution of 
glass in the Indianapolis trade area, and who are also engaged in the 
glazing contracting business therein, who are in competition with one 
another and with one or more of the respondent distributors, except 
insofar as such competition has been hindered, lessened, restrained, or 
restricted, or potential competition among them forestalled, by the 
use by respondent distributors and the other respondents named herein 
of the unfair practices and methods hereinafter set out. 
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There are also glazing contractors, located both in the State of 
Indiana and in other States of the United States, who were not deal- 
ers in, or distributors of, glass, but who seek to make, and do make, 
glazing contracts in the Indianapolis trade area, purchasing the 
necessary glass for such work from dealers and distributors of glass 
located both in the State of Indiana and in other States of the 
United States; such glazing contractors are in competition with one 
or more of respondent distributors in seeking to secure, and securing, 
glazing contracts in the aforementioned trade area, except insofar 
as such competition has been hindered, lessened, restricted, and re- 
strained, or potential competition among them forestalled, by the use 
by respondent distributors and the other respondents named herein 
of the unfair practices and methods hereinafter set forth. 

Par. 7. Those glass distributors who are in competition with 
respondent distributors, as above described, and whose places of 
business are located in States other than the State of Indiana, in the 
course and conduct of their businesses sell glass to glazing contrac- 
tors who bid on and secure glazing contracts on construction and 
repair jobs in the Indianapolis trade area, and, when they make 
such sales, said distributors ship, or cause to be shipped, the glass 
for said jobs, from their said places of business located in States other 
than the State of Indiana, into the State of Indiana. 

Those competitors of respondent distributors who do not sell or 
distribute glass, but are glazing contractors, in the course and con- 
duct of their businesses, in many instances purchase glass for those 
jobs in the Indianapolis trade area for which they have glazing con- 
tracts from dealers and distributors of same located in States other 
than the State of Indiana, which dealers and distributors as part 
of such purchases, ship, or cause to be shipped, said glass into the 
State of Indiana. 

Par. 8. All of respondent distributors are engaged in unfair 
methods and practices which directly affect and restrain competition 
in the sale and distribution of glass in commerce between and among 
the several States of the United States. 

Par. 9. In order to secure and execute contracts on most construe- 
tion or repair jobs, especially those of any size, in the Indianapolis 
trade area, it is necessary for glazing contractors to employ glaziers 
who are members of respondent Glaziers’ Local Union No. 1165. 

Par. 10. In 1938, respondent distributors, acting through and by 
means of their respective officers and agents, which officers and 
agents have hereinbefore been named as parties respondent, and re- 
spondent Glaziers’ Local No. 1165, acting through and by means of 
respondent Joseph Schubert, and with the approval and sanction of 
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the other respondents heretofore named and described in paragraph 
5, entered into and thereafter carried out an understanding and agree- 
ment to restrict and restrain the sale and distribution of glass in 
commerce between and among the several States of the United 
States and in the District of Columbia, and more particularly in the 
Indianapolis trade area. 

Par. 11. As a part of, and pursuant to, the aforementioned under- 
standing and agreement, and in furtherance thereof, all of the 
respondents, among other acts and things, agreed: 

1. To restrict and restrain, and they have restricted and restrained, 
the employment of members of respondent, Glaziers’ Local Union 
No. 1165, by any one other than respondent distributors. 

2. To prevent, and they have prevented, distributors of glass com- 
peting with respondent distributors, or desiring to compete with them, 
which distributors are located both within and outside the State of 
Indiana, from securing glaziers to install glass in buildings and struc- 
tures being erected or repaired in the Indianapolis trade area. 

3. To preclude, and they have precluded, such competing distribu- 
tors, located both in the State of Indiana and in other States of the 
United States, from bidding on contracts for the supply and instal- 
lation of glass in such buildings and structures in said trade area. 

4. To preclude, and they have precluded, such competing distrib- 
utors located both in the State of Indiana and in other States of the 
United States, from supplying and installing glass in buildings and 
structures being erected or repaired in said trade area. 

5. To compel, and they have compelled, such competing distributors 
and also competing glazing contractors located both in the State of 
Indiana and other States of the United States, desiring to do glazing 
contracting business in the Indianapolis trade area, to employ at least 
three men continuously, regardless of whether or not such distributor 
or contractor could provide employment for such men. 

6. To compel, and they have compelled, all glazing work to be done 
at the situs of each respective job. 

7. To prevent, and they have prevented, any glazing work from 
being done in the shop unless permission first be secured from re- 
spondent Joseph Schubert, the business agent of respondent Glaziers’ 
Local Union No. 1165. 

8. To prevent, and they have prevented, sash and door manufac- 
turers operating in the Indianapolis trade area from glazing glass 
and installing the same in sash and door frames in their respective 
factories. 

9. To use, and they have used, other means, methods, and practices 
to restrict and restrain the employment of members of respondent 
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Glaziers’ Local Union No. 1165 by any one other than respondent 
distributors. 

Par. 12. For the purpose of making effective the understandings 
and agreements heretofore set forth in paragraphs 10 and 11, and of 
requiring compliance therewith, respondent distributors, acting 
through and by means of their agents, officials, and representatives, 
herein named as parties respondent, did enter into and sign during 
the month of May 1938, and did thereafter carry into effect, a written 
agreement with respondent Glaziers’ Local Union No. 1165, which 
union acted through and by means of respondent Joseph Schubert, 
and with the approval and sanction of the respondents heretofore 
named in paragraph 5; and all of the respondents did thereafter carry 
into effect such agreement; said agreement among other things pro- 
vides that: 

1. No member of the respondent Glaziers’ Local Union No. 1165 
will be allowed to work for any glazing contractor that has not signed 
the aforementioned agreement and has not lived up to its provisions. 

2. To be recognized as a glazing contractor, one must be an 
employer engaged in the glass and glazing business. 

3. Evidence that one is in such business shall be the stocking of a 
reasonable quantity of flat glass products, necessary truck and ware- 
house equipment, and legitimate glazing operations to service the 
building and replacement trade. 

4. Further evidence that one is in the glass and glazing business 
shall be the continuous employment of at least three men. 

5. All glazing work must be done at the situs of each respective job 
and no glazing work can be done in shops unless permission first be 
secured from the business agent of respondent Glaziers’ Local Union 
No. 1165. 

6. No firm, partnership, or corporation signing the aforementioned 
agreement shall be permitted to accept glazing contracts from, or 
sublet glazing contracts to, any glazing firm, partnership, or corpo- 
ration who has not signed this agreement, or any agents of such 
glazing firm, partnership or corporation. 

Par. 18. Each of respondents, at the times herein mentioned, acted 
in concert with one or more of the other respondents in doing and 
performing the acts and things hereinabove alleged in furtherance of 
the understanding and agreement heretofore set forth. 

Par. 14. The capacity, tendency and effect of said agreement and 
understanding, and the acts and things done by respondents in pur- 
suance thereof, are and have been: 

1. To monopolize in respondent distributors the glazing contracting 
business in the Indianapolis trade area. 
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2. To prevent glazing contractors and glass distributors located 
outside the State of Indiana from bidding upon or securing glazing 
contracts, and from selling glass, in the Indianapolis trade area. 

3. To unreasonably lessen, eliminate, restrict, stifle, hamper, and 
suppress competition in the sale of glass and in the procurement of 
glazing contracts in the Indianapolis trade area by glass distributors 
and glass contractors located both in the State of Indiana and in 
other States of the United States. 

4. 'To deprive the purchasing and consuming public and public 
agencies of the advantages in price, service, and other considerations 
which they would enjoy under conditions of normal, unrestricted, 
and free competition in the sale of glass and in the procurement of 
glazing contracts in said area, and to otherwise operate as a restraint 
upon, obstruction to, and detriment to the freedom of fair and 
legitimate competition in such sales and procurements. 

5. To suppress, eliminate, and discriminate against glazing con- 
tractors both in and outside of the State of Indiana desiring to bid 
on glazing contracts in the Indianapolis trade area, but who do not, 
or cannot, enter into the aforementioned agreement with respondent 
Glaziers’ Local Union No. 1165. 

6. To obstruct and prevent the establishment of new glazing con- 
tractors in the Indianapolis trade area. 

7. To eliminate and suppress competition among glass distributors 
and glazing contractors both in the State of Indiana and in other 
States of the United States in the sale of glass for glazing contracts 
in the Indianapolis trade area. 

8. To burden, hamper, and interfere with the normal and natural 
flow of commerce in glass from the various States of the United 
States other than the State of Indiana into the State of Indiana; 

9. To injure the competitors of respondent distributors, which com- 
petitors are engaged both in the sale and distribution of glass and in 
the glazing contracting business, by unfairly diverting business and 
trade from said competitors. 

10. To prejudice and injure glass distributors and glazing con- 
tractors both in the State of Indiana and in other States of the United 
States who do not or cannot enter into the aforementioned agreement 
with respondent Glaziers’ Local Union No. 1165. 

11. To unduly and unlawfully restrict and restrain the sale of glass 
in trade and commerce between and among the several States of the 
United States. 

Par. 15. The understanding and agreement heretofore set out and 
the acts and things done by respondents thereunder and in further- 
ance thereof, as above alleged, constitute unfair methods of competi- 
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tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Rerort, Frnprnes As To THE Facts, AND ORDER 


‘Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 22d day of July 1939, issued and 
served its complaint in this proceeding upon the respondents named 
in the caption hereof, charging them with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
Subsequently, all of the respondents filed their answers to said com- 
plaint. Thereafter, stipulations were entered into whereby it was 
stipulated and agreed that statements of fact signed and executed 
by respondents, Pittsburgh Plate Glass Co., a corporation, Philip 
G. King, individually and as manager of the Indianapolis, Ind., 
branch of the Pittsburgh Plate Glass Co., H. B. Higgins, individually 
and as vice president of the Pittsburgh Plate Glass Co., and their 
counsel Leland Hazard; respondents Stewart-Carey Glass Co., a 
corporation, and J. Morris Haines, individually, and as secretary 
and general manager of the Stewart-Carey Glass Co., and their 
counsel James W. Noel; Capitol Glass Co., a corporation, W. J. 
Byrne individually and as president of the Capitol Glass Co., Robert 
W. Byrne, individually and as vice president of the Capitol Glass 
Co., and their counsel, Carl Wilde; and Brotherhood of Painters, 
Decorators, and Paper Hangers of America, a corporation, L. P. 
Lindelof, individually and as general president of the Brotherhood 
of Painters, Decorators, and Paper Hangers of America, Clarence E. 
Swick, individually and as general secretary of the Brotherhood of 
Painters, Decorators, and Paper Hangers of America, District Coun- 
cil No. 27 of the Brotherhood of Painters, Decorators, and Paper 
Hangers of America of Indianapolis, Ind., an unincorporated asso- 
ciation, Courtney E. Hammond, individually and as secretary of Dis- 
trict Council No. 27 of the Brotherhood of Painters, Decorators, and 
Paper Hangers of America, Glaziers’ Local Union No. 1165, of the 
Brotherhood of Painters, Decorators, and Paper Hangers of America 
of Indianapolis, Ind., an unincorporated association, Joseph Schu- 
bert, individually and as Business Agent of Glaziers’ Local Union 
No. 1165, of the Brotherhood of Painters, Decorators, and Paper 
Hangers of America, Indianapolis, Ind., and their counsel Joseph 
A. Padway, and W. T. Kelley, chief counsel of the Federal Trade 
Commission, subject to the approval of the Commission, may be 
taken as the facts in this proceeding and in lieu of testimony in sup- 
port of the charge stated in the complaint, or in opposition thereto, 
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and that the said Commission may proceed upon said statements of 
facts to make its report, stating its findings as to the facts and its 
conclusion based thereon and enter its order disposing of the proceed- 
ing without the presentation of arguments or the filing of briefs. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on said complaint, answers and stipulations, 
said stipulations having been approved, accepted and filed by the 
Commission, and the Commission having duly considered the same 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The words and terms defined in this paragraph have 
the following meaning as used in this findings as to the facts and con- 
clusion : 

“glass” means plate, window, safety, and structural glass ; 

“respondents distributors” refers to respondent Pittsburgh Plate 
Glass Company, Stewart-Carey Glass Co., and Capitol Glass Co. ; 

“Indianapolis trade area’ means the area including, surrounding 
and adjacent to the City of Indianapolis, Ind., both in the State of 
Indiana, and in the adjoining States; 

“glazing contracting business” means the business of contracting to 
sell and install glass in buildings and structures and also of selling glass 
therefor and installing the same therein; 

“glazing contractor” means one who engages in the glazing contract- 
ing business. 

Par. 2. Respondent, Pittsburgh Plate Glass Co., is a corporation, 
organized, existing, and doing business under and by virtue of the laws 
of the State of Pennsylvania, with its office and principal place of busi- 
ness located in the Grant Building, Pittsburgh, Pa. It is engaged 
in the business of manufacturing glass, and of selling and distributing 
same, and of conducting a glass contracting business, throughout the 
United States. It has factories or manufacturing plants in several 
States of the United States and maintains and operates approximately 
75 warehouses or jobbing branches located in cities in various States of 
the United States, from which it sells and distributes its glass to dealers 
and consumers thereof. Among said jobbing branches so maintained 
and operated by it, is the Indianapolis, Ind., jobbing and distributing 
branch, from which it sells, and distributes its glass to dealers in, and 
consumers of, glass located in the States of Indiana, exclusively, and 
also conducts a glazing contracting business in such State. 
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Respondent, Pittsburgh Plate Glass Co.’s Indianapolis, Ind., branch 
is managed by respondent Philip G. King, who is an employee and 
representative and agent of Pittsburgh Plate Glass Co. in the afore- 
mentioned area in which the Indianapolis, Ind., branch of said respond- 
ent Pittsburgh Plate Glass Co. sells and distributes the glass of the 
Pittsburgh Plate Glass Co. and in which it also conducts a glazing con- 
tracting business. His address is in care of Pittsburgh Plate Glass 
Co., Indianapolis, Ind. 

Respondent, H. B. Higgins is vice president of respondent Pittsburgh 
Plate Glass Co., and as such, is the officer, representative, and agent of 
said respondent who supervises the activities of the Indianapolis, Ind., 
branch of said respondent; his address is in care of Pittsburgh Plate 
Glass Co., Grant Building, Pittsburgh, Pa. 

Par. 8. Respondent Stewart-Carey Glass Co. is a corporation, 
organized, existing, and doing business under and by virtue of the laws 
of the State of Indiana, with its office and principal place of business 
located at Virginia Avenue and South New Jersey Street, Indian- 
apolis, Ind. It is a wholesale distributor of glass which it purchases 
from various manufacturers thereof located in different States of the 
United States other that the State of Indiana; it resells said glass to 
retail dealers in the Indianapolis trade area and does a glazing con- 
tracting business, confined to its own sales of glass, solely within the 
State of Indiana. 

Respondent, J. Morris Haines is secretary and general manager of 
respondent Stewart-Carey Glass Co., and as such directs its business 
policies; his address is in care of Stewart-Carey Glass Co., Virginia 
Avenue and South New Jersey Street, Indianapolis, Ind. 

Par. 4. Respondent, Capitol Glass Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Indiana, with its office and principal place of business 
located at 432 South Missouri Street, Indianapolis, Ind. It is a 
wholesale distributor of glass which it purchases from various manu- 
facturers thereof located in different States of the United States; it 
resells said glass to dealers in, and consumers of, same, exclusively 
within the State of Indiana, and likewise does a glazing contracting 
business exclusively within such State. 

Respondents, W. J. Byrne and Robert W. Byrne are president and 
vice president, respectively, of said corporation, and are the executive 
officers who control and direct its affairs, the place of business of both 
being in care of Capitol Glass Co., 482 South Missouri Street, Indian- 
apolis, Ind. 

Par. 5. Respondent, Brotherhood of Painters, Decorators, and 
Paper Hangers of America is an association incorporated under the 
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laws of the State of Indiana, with its principal office and place of 
business located at 217 North Sixth Street, LaFayette, Ind. It is an 
organization comprised of local unions, district councils, and sub- 
ordinate bodies throughout the United States, whose members are 
employed in the several branches of the building trade enumerated 
in its constitution and including glaziers. 

Respondents, L. P. Lindelof and Clarence E. Swick are general 
president and general secretary, respectively, of respondent Brother- 
hood of Painters, Decorators, and Paper Hangers of America, and 
as such are the executive officers of said Brotherhood of Painters, 
Decorators, and Paper Hangers of America, with their offices being 
located at 217 North Sixth Street, LaFayette, Ind. 

Respondents, District Council No. 27 and Glaziers’ Local Union 
No. 1165, both of respondent Brotherhood of Painters, Decorators, 
and Paper Hangers of America, with their offices and principal 
places of business located at 29 South Delaware Street, Indianapolis, 
Ind., and 250 Leeds Avenue, Indianapolis, Ind., respectively, are un- 
incorporated associations of glaziers, whose members are likewise 
members of respondent Brotherhood of Painters, Decorators, and 
Paper Hangers of America, and which members are engaged in glaz- 
ing and installing glass in buildings in the Indianapolis trade area; 
the jurisdiction of said respondent Glaziers’ Local Union No. 1165 
extends throughout the southwestern part of the State of Indiana 
and a small section of the eastern part of the State of linois. 

Respondent, Courtney E. Hammond is the secretary of said re- 
spondent, District Council No. 27, with his office being located at 
29 South Delaware Street, Indianapolis, Ind. 

Respondent, Joseph Schubert was, during the period of time cov- 
ered by the complaint in this case, business agent of said respondent 
Glaziers’ Local Union No. 1165 of the Brotherhood of Painters, 
Decorators, and Paper Hangers of America, and as such represented 
during said period, said respondent Union and its members in its 
and their dealings with respondent distributors and other glass dis- 
tributors and glazing contractors in the Indianapolis trade area. 
His address is in care of Glaziers’ Local Union No, 1165 of the 
Brotherhood of Painters, Decorators, and Paper Hangers of America, 
250 Leeds Avenue, Indianapolis, Ind. 

Par. 6. Respondent distributors are, and were, in competition. with 
one another in the sale and distribution of glass and in the glazing 
contracting business within the State of Indiana. 

There are, and were, in May 1938, other jobbers and distributors of 
glass, and glazing contractors with their places of business located 
both in the State of Indiana and in other States of the United 
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States, who undertake, and undertook, to sell, distribute, and make 
contracts for the installation of, glass, and who in some instances, do, 
and did, sell and distribute and contract for the installation of, glass 
within the same parts of the Indianapolis trade area, within which 
all of said respondent distributors conduct and conducted their respec- 
tive businesses, and who are, and were, in competition with one 
another, and are, and were, in competition with one or more of the 
respondent distributors in said area in which respondent distributors 
conduct like businesses. 

There are, and were, in May 1938, also glazing contractors located 
both in the State of Indiana and in other States of the United States, 
who are not dealers in, or distributors of, glass, but who seek to make, 
and sought to make, and do make, and did make glazing contracts 
within that portion of the Indianapolis trade area in which the 
respondent distributors conduct a glazing business. These other 
glazing contractors are, and were, in May 1938, in competition with 
one or more of the respondent distributors in seeking to secure, and 
securing, glazing contracts within the aforementioned part of the 
Indianapolis trade area in which respondent distributors, or some of 
them, make, or made, or seek to make, or sought to make, glazing 
contracts, 

Par. 7. Those competitors of respondent distributors who do not 
sell or distribute glass but are glazing contractors, in the course and 
conduct of their respective businesses, in some instances purchase, 
and did purchase, in May 1938, glass for those jobs within the In- 
dianapolis trade area, where they are, and were, in competition with 
some, or all of the respondent distributors, from dealers and dis- 
tributors of same, located in States other than the State of Indiana, 
and cause, and caused, said dealers and distributors as part of such 
purchases, to ship or cause to be shipped, said glass into the State 
of Indiana, from other States of the United States. 

Par. 8. Those glass distributors who are in competition with the 
respondent distributors, as above found, and whose places of business 
are located in States other than in the State of Indiana, in some in- 
stances, sell, and have sold, in May 1988, glass to glazing contractors 
who bid on and secure, and have bid on and secured, in May 1938, 
glazing contracts on construction and repair jobs in that part of the 
Indianapolis trade area In which some or all of the respondent dis- 
tributors likewise bid on, have bid on, in May 1938, secured and have 
secured, in May 1938, glazing contracts, and when said glass distribu- 
tors make such sales, they ship, have shipped, or cause to be shipped, 
or have caused to be shipped, the glass for said jobs, from their said 
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places of business located in States other than the State of Indiana, 
into the State of Indiana. 

Par. 9. Eighty-five percent to ninety-five percent of the glaziers 
in the city of Indianapolis, Ind., are members of said Union. 

In order to secure and execute contracts on most construction or 
repair jobs, especially those of any size, in the city of Indianapolis, 
Ind., where all of the respondent distributors conduct a glazing 
contracting business, it is, and was in May 1938, necessary for glazing 
contractors to employ glaziers who are members of the respondent 
Glaziers’ Local Union No. 1165. 

Par. 10. Respondent, Glaziers’ Local Union No. 1165 was organized 
early in the year 1938 and none of the respondent distributors previ- 
ously had entered into or signed any contracts with said respondent 
Union, for the employment by said respondent distributors of mem- 
bers of said respondent Union. 

Par. 11. During the first part of the year 1938, respondent, Joseph 
Schubert, acting for and on behalf of respondent Glaziers’ Local 
Union No. 1165, entered into negotiations with the respondent dis- 
tributors for the purpose of negotiating with them a contract, upon 
which all parties could agree, regarding the employment by said 
respondent distributors of members of respondent Glaziers’ Local 
Union No. 1165, on the glazing contract work conducted by said 
respondent distributors within that part of the Indianapolis trade 
area in which said respondent distributors engaged in the glazing 
contracting business. 

Par. 12. As hereinbefore found, pursuant to, and as a result of the 
aforementioned negotiations by and between the respondent distribu- 
tors and the respondent Joseph Schubert, acting for and on behalf 
of respondent Glazier’s Local Union No. 1165, a contract. was entered 
into, under date of May 6, 1938, by and between said respondent 
distributors and respondent Glaziers’ Local Union No. 1165 concern- 
ing the employment by said respondent distributors of members of 
said respondent Glaziers’ Local Union No. 1165, which contract re- 
mained in effect until on or about July 1, 1938, pertinent parts of 
which are as follows: 

Entered into this Sixth day of May, 1938, between the Pittsburgh Plate Glass 
Company, Stewart-Carey Glass Company, and Capitol Glass Company, parties 
of the first part, herein referred to as the “companies”, and the Brotherhood 
of Painters, Decorators and Paper Hangers of America, Glaziers’ Local Union 
No. 1165, Indianapolis, Indiana, party of the second part, hereinafter referred 
to as the “Union”, WITNESSETH: 

ARTICLE IL: No member of the Union will be allowed to work for any glazing 


eontractor who has not signed this agreement or that has not lived up to the 
provisions of this agreement, To be recognized as a glazing contractor az 


418 FEDERAL TRADE COMMISSION DECISIONS 
Findings 80 FAG: 


employer must be in the glass and glazing business, evidence of which shall be 
the stocking of a reasonable quantity of flat glass products, necessary giles 
and warehouse equipment for legitimate glazing operation to service the build- 
ing and replacement trade and who continuously employs at least three men. 

The aforementioned contract entered into under date of May 6, 
1938, in addition to the sections above quoted, contained 13 other 
articles, covering, among other things, hours of work, rates of pay, 
and conditions of employment. 

Par. 13. After said contract of May 6, 1938, was signed by the 
three respondent distributors and by respondent Glaziers’ Local 
Union No. 1165, it was adopted and approved by respondent Dis- 
trict Council No. 27, and forwarded by respondent Courtney E. 
Hammond, secretary of said respondent District Council No. 27, to 
respondent Brotherhood of Painters, Decorators, and Paper Hangers 
of America, at its office in LaFayette, Ind., it being required by the 
practice, rules, and regulations of said respondent Brotherhood of 
Painters, Decorators, and Paper Hangers of America that before 
such a contract was effective, same had to be approved by both the 
district council and the general executive board of the brotherhood 
of Painters, Decorators, and Paper Hangers of America. 

Certain glazing contractors in the Indianapolis trade area, who 
took the position that, because of the aforequoted provisions of said 
contract, they were unable to comply with the same and were there- 
by unable to employ union glaziers in the Indianapolis trade area, 
over which respondent Glaziers’ Local Union No. 1165 had juris- 
diction, filed a complaint regarding said provisions of the contract of 
May 6, 1938, with respondent Brotherhood of Painters, Decorators, 
and Paper Hangers of America. 

To such complaint, respondent Brotherhood of Painters, Decora- 
tors, and Paper Hangers of America through its general executive 
board, gave a decision that the terms of the aforesaid contract entered 
into by and between the three respondent distributors and respondent 
Glaziers’ Local Union No. 1165, on May 6, 1988, had to be complied 
with if any contractor sought to be recognized as a union glazing 
contractor. 

The executive board of said respondent, Brotherhood of Painters, 
Decorators, and Paper Hangers of America, did not return to re- 
spondent District Council No. 27, the aforementioned contract of 
May 6, 1938, sent to it by respondent Courtney E. Hammond, 
stamped with the approval of said board, as is its usual custom when 
such a contract is approved by the board. 

Par. 14. Respondents, L. P. Lindelof, general president of re- 
spondent Brotherhood of Painters, Decorators, and Paper Hangers 
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of America, and respondent Clarence E. Swick, general secretary of 
said respondent Brotherhood, both individually, and acting in their 
respective positions, carried out the aforesaid decisions of the gen- 
eral executive board of said respondent Brotherhood. 

Par. 15. The aforementioned contract of May 6, 1938, entered 
into, by, and between the three respondent distributors and respond- 
ent Joseph Schubert, acting for and on behalf of respondent Glaziers’ 
Local Union No. 1165, was accepted, ratified, and enforced, for a 
period extending from May 6, 1938, to on or about July 1, 1938, by 
respondents Glaziers’ Local Union No. 1165, by respondent Brother- 
hood of Painters, Decorators, and Paper Hangers of America, by 
L. P. Lindelof, individually and as general president of the Brother- 
hood of Painters, Decorators, and Paper Hangers of America, by 
Clarence E. Swick, individually and as general secretary of the 
Brotherhood of Painters, Decorators, and Paper Hangers of America, 
by District Council No. 27 of the Brotherhood of Painters, Decora- 
tors, and Paper Hangers of America, and by Courtney E. Hammond, 
individually and as secretary of District Council No. 27 of the 
Brotherhood of Painters, Decorators, and Paper Hangers of 
America. 

Par. 16. The provisions of said contract of May 6, 1938, to the 
effect that no member of the Union can work for any glazing con- 
tractor who has not signed and lived up to the provisions of said 
contract are usual provisions in contracts between glaziers’ local 
unions and employers, and no charge is made in this proceeding that 
said provisions are in violation of the Federal Trade Commission Act. 

Par. 17. There were glazing contractors, located both within the 
State of Indiana, and in other States of the United States, who, 
prior to the signing and execution of the aforementioned contract of 
May 6, 1938, by and between the respondent distributors and respond- 
ent Glaziers’ Local Union No. 1165, had, in some instances, performed 
glazing contracts within that part of the Indianapolis trade area in 
which some or all of the respondent distributors had conducted such 
a business, and, who, because of the above quoted provisions of said 

contract regarding the requirements for recognition as a glazing con- 

tractor, were unable, during the period extending from May 6, 1938, 
to on or about July 1, 1938, to bid upon, or to execute, glazing con- 
tracts within the aforementioned parts of the Indianapolis trade 
area, in which some, or all, of said respondent distributors conducted 
a glazing contracting business in competition with said glazing 
contractors. 

Par. 18. Respondents, Philip G. King, individually, and as mana- 
ger of the Indianapolis, Ind., branch of the Pittsburgh Plate Glass 
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Co.; H. B. Higgins, individually and as vice-president of the Pitts- 
burgh Plate Glass Co.; J. Morris Haines, individually and as secre- 
tary and general manager of Stewart-Carey Glass Co.; W. J. Byrne, 
individually and as president of the Capitol Glass Co.; and Robert 
W. Byrne, individualally and as vice president of the Capitol Glass 
Co., either signed, or ratified and approved the aforementioned 
contract of May 6, 1988. 

Par. 19. The aforementioned contract of May 6, 1988, through 
the mutual consent of all the respondents, did not remain in force 
and effect subsequent to on or about July 1, 1938. During the period 
extending from May 6, 1938, to on or about July 1, 1938, there were 
some glazing contractors who conducted such a business within that 
part of the Indianapolis trade area in which some, or all of the 
respondent distributors, conducted a like business, who did not com- 
ply with the particular provisions of said contract hereinbefore 
quoted in paragraph 12, but were able to secure, and did secure, union 
glaziers to perform work on glazing contracts which they had within 
said territory. 

Par. 20. During the aforesaid period from May 6, 1938, to on or 
about July 1, 1938, when the aforesaid contract was in force and 
effect, the capacity and effect of the provisions in said contract, 
which required evidence by an employer to show that he was a glaz- 
ing contractor, to wit: that he had the stocking of a reasonable 
quantity of flat glass products, necessary truck and warehouse equip- 
ment for legitimate glazing operation to service the building and re- 
placement trade, and to continuously employ at least three men, were 
that said provisions tended : 

1. To prevent glazing contractors and glass distributors, located 
both within the State of Indiana and in other States of. the United 
States, from bidding apon, or securing, glazing contracts, and from 
selling glass in that part of the Indianapolis trade area in which 
respondent distributors conducted a glazing contracting business. 

2. To unreasonably lessen and suppress competition in the sale 
of glass and in the procurement of glazing contracts within that part 
of the Indianapolis trade area in which the respondent distributors 
conducted a glazing contracting business, by glass distributors and 
glazing contractors located both in the State of Indiana and in other 
States of the United States. 

3. To unduly restrict glazing contractors, both within the State 
of Indiana and in other States of the United States, desiring to bid 
upon, and secure, glazing contracts in that part of the Indianapolis 
trade area in which respondent distributors conducted a glazing con- 
tracting business, but who did not enter into the aforementioned 
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contract on May 6, 1938, because they were not qualified to do so at 
that time under the provisions of said contract. 

4. To unduly interfere with the natural flow in commerce of glass 
from States of the United States other than the State of Indiana, 
into the State of Indiana. 

5. To unduly restrict and restrain the sale of glass in trade and 
commerce between and among the several States of the United States. 

Par, 21. The capacity and tendency of provisions in any agree- 
ment, contract, or understanding for the employment of glaziers 
in connection with the installation of any plate, window, safety, or 
structural glass, in structures or buildings, which glass is sold or 
distributed in interstate commerce, which require as a prerequisite 
to the right or privilege of any glass distributor or glazing contractor 
to employ such glaziers that: 

1. Any such glass distributor or glazing contractor must have or 
maintain a stock of any specific quantity of flat-glass products, in 
connection with the operation of his business; or 

2. Any such glass distributor or glazing contractor must have or 
maintain any trucking or warehousing equipment to service the build- 
ing or replacement trade, in connection with the operation of his 
business; or 

3. Any such glass distributor or glazing contractor must have or 
maintain the continuous employment of any specific number of men, 
in connection with the operation of his business; 

Are the same as those resulting from similar provisions in the afore- 
mentioned contract of May 6, 1938, as heretofore found in para- 
graph 20. 

CONCLUSION 


The acts and practices of respondents, as hereinabove found, are 
all to the prejudice of the public, and have a dangerous tendency 
to hinder and prevent competition in the glazing contracting business 
in that part of the Indianapolis trade area in which the respondent 
distributors conduct such a business, to place in respondents the 
power to control the glazing contracting business therein, to unduly 
restrict and restrain the sale and distribution of glass in trade and 
commerce between the several States of the United States and con- 
stitute unfair methods of competition within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
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ents and stipulations as to the facts entered into by and between the 
respondents herein, and W. T. Kelley, chief counsel for the Commis- 
sion, which provide, among other things, that without further evi- 
dence or other intervening procedure, the Commission may issue and 
serve upon the respondents herein and each of them, findings as to 
the facts and conclusion based thereon, and an order disposing of 
this proceeding, and the Commission having made its findings as to 
the facts and its conclusion that the said respondents have violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That respondents, Pittsburgh Plate Glass Co., a cor- 
poration, Stewart-Carey Glass Co., a corporation, Capitol Glass Co., 
a corporation, Brotherhood of Painters, Decorators, and Paper Hang- 
ers of America, a corporation, District Council No. 27 of the Brother- 
hood of Painters, Decorators, and Paper Hangers of America, of 
Indianapolis, Ind., an unincorporated association, Glaziers’ Local 
Union No. 1165, of the Brotherhood of Painters, Decorators, and 
Paper Hangers of America, of Indianapolis, Ind., an unincorporated 
association, and the representatives, successors, assigns, officers, agents, 
and employees of each of said respondents; Philip G. King, indi- 
vidually, and as manager of the Indianapolis, Ind., branch of the 
Pittsburgh Plate Glass Co., H. B. Higgins, individually, and as vice 
president of the Pittsburgh Plate Glass Co., J. Morris Haines, indi- 
vidually, and as secretary and general manager of the Stewart-Carey 
Glass Co., W. J. Byrne, individually, and as president of the Capitol 
Glass Co., Robert W. Byrne, individually, and as vice president of 
the Capitol Glass Co., L. P. Lindelof, individually, and as general 
president of the Brotherhood of Painters, Decorators, and Paper 
Hangers of America, Clarence E. Swick, individually, and as gen- 
eral secretary of the Brotherhood of Painters, Decorators, and Paper 
Hangers of America, Courtney E. Hammond, individually, and as 
secretary of District Council No. 27 of the Brotherhood of Painters, 
Decorators, and Paper Hangers of America, Joseph Schubert, indi- 
vidually, and as business agent of Glaziers’ Local Union No. 1165 
of the Brotherhood of Painters, Decorators, and Paper Hangers of 
America; directly or indirectly, by any means, shall, in connection 
with the sale or distribution in interstate commerce of plate, window, 
safety, or structural glass, or in connection with the installation of 
such glass in structures or buildings, forthwith cease and desist from 
entering into, effectuating, approving, or recognizing any agreement, 
contract, or understanding which contain any of the following re- 
quirements or provisions as a prerequisite to the right or privilege 
of any glass distributor or glazing contractor to employ glaziers for 
the installation of such glass products in structures or buildings: 
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1. A requirement or provision that any such glass distributor or 
glazing contractor must have or maintain a stock of any specified 
quantity of flat glass products, in connection with the operation of 
his business. 

2. A requirement or provision that any such glass distributor or 
glazing contractor must have or maintain any trucking or warehous- 
ing equipment to service the building or replacement trade, in con- 
nection with the operation of his business. 

3. A requirement or provision that any such glass distributor or 
glazing contractor must have or maintain the continuous employment 
of any specific number of men, in connection with the operation of 
his business. 

It is further ordered, That the respondents herein, and each of them, 
shall, within 60 days after service upon them of this order, file with 
the Commission a report in writing, setting forth in detail the man- 
ner and form in which they have complied with this order. 
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In THe Marrer OF 


THE AMERICAN PRODUCTS COMPANY, AND THE ZANOL 
PRODUCTS COMPANY 


MODIFIED CEASE AND DESIST ORDER 
Docket 2836. Order, Jan. 25, 1940 


Order, in response to motion, modifying cease and desist order of November 8, 
1939, 29 F. T. C. 1306, so as to require respondents, their officers, etc., in con- 
nection with offer, ete., in commerce, of food and toilet products and house- 
hold cleaners, to cease and desist from misrepresenting volume of respondents’ 
business or risk or expense incurred by their salesmen or distributors, or 
using term “free” to describe articles offered as compensation for distribution 
thereof, or misrepresenting earnings or profits of sales persons or dealers, 
as in said order below set forth. 


Before Mr. Edward EF. Reardon and Mr. Randolph Preston, trial 
examiners. 

Mr. Alden 8. Bradley and Mr. M. C. Pearce for the Commission. 

Frost & Jacobs, of Cincinnati, Ohio, and Mr. J. M. George, of 
Winona, Minn., for respondents. 


Mop1riep Orper To CEASE AND Desist 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the motion of W. T. Kelley, Chief Counsel for the Commis- 
sion, to modify the order to cease and desist heretofore issued in this 
proceeding on November 8, 1939, and the Commission having consid- 
ered said motion and the record herein and being now fully advised 
in the premises; 

It is ordered, That the motion to modify the order to cease and 
desist as issued herein on November 8, 1939, be, and the same hereby is, 
granted as prayed; 

It is further ordered, That the order to cease and desist issued herein 
on November 8, 1939, be, and the same hereby is, modified so as to read 
as follows: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents, in which answer respondents admit the material allega- 
tions of facts set forth in said complaint, and the Commission having 
made its findings as to the facts and conclusion that the said respon- 


dents have violated the provisions of the Federal Trade Commission 
Act; 
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It ts ordered, That the respondents, The American Products Co., a 
corporation, and The Zanol Products Co., a corporation, their officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device in connection with the offering for sale, sale and 
distribution of food and toilet products and household cleaners in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Misrepresenting in any manner the volume of respondents’ 
business, 

2. Representing that salesmen or distributors of respondents’ mer- 
chandise incur no risk or expense when in fact respondents require a 
deposit from such persons for the goods, samples, or sales equipment 
supplied. 

3. Using the term “free” or any other terms of similar import or 
meaning to describe or refer to articles offered as compensation for 
distributing respondents’ merchandise unless all of the terms and 
conditions of such offer are clearly and unequivocally stated in equal 
conspicuousness and in immediate connection or conjunction with the 
term “free” or other terms of similar import or meaning and there is 
no deception as to the price, quality, character, or any other feature 
of such article or as to the services to be performed in connection with 
obtaining such articles. 

4. Representing any specified sum of money as possible earnings or 
profits of sales persons or dealers for any stated period which is not a 
true representation of the net earnings or profits which have been 
made for such stated period of time by a substantial number of re- 
spondents’ active sales persons or dealers in the ordinary course of 
business under normal conditions and circumstances. 

5. Representing any specified sum of money as earnings or profits 
of any specified dealer or sales person for any stated period of time 
unless such sum of money has in fact been earned net, by such dealer 
or sales person averaged over a period of at least 2 months in the 
ordinary course of business and under normal conditions and unless 
such representation is immediately accompanied by a statement to the 
effect that such dealer or sales person is an exceptional or unusual 
dealer or sales person. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 


426 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 30 F. T.C. 


In tHe MATrerR OF 


FRYE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3741. Complaint, Mar. 21, 1939—Decision, Jan. 25, 1940 


Where a corporation engaged in sale and distribution of medicinal preparation 
under designation and label “Pancreobismuth,” ‘“Pancreo Bismuth” and 
“Pancreobismuth and Pepsin,” to purchasers in other States, in substantial 
competition with others engaged in sale and distribution of similar prepara- 
tions or other products designed and intended for similar usage, in com- 
merce among the various States and in the District of Columbia; in adver- 
tisements in newspapers and other periodicals of general circulation, and 
in advertising folders and literature which it printed and circulated 
throughout the several States to customers and prospective customers, and 
in which it featured name “Pancreo Bismuth and Pepsin”— 

(a) Represented that its said product was effective in treatment of all cases 
of upset stomach and relieved indigestion due to acid condition of the 
stomach, and tended to neutralize excess acid and allay irritation, and 
constituted aid in digestion of starchy foods and helped to give relief from 
distress caused thereby; and 

(0) Represented, through use of name “Pancreo Bismuth and Pepsin” or ‘Pan- 
creo Bismuth” or “Pancreobismuth” in connection with its said product, that 
same possessed physiological or therapeutic value due to presence of 
pancreatin or pepsin ; 

Facts being two ingredients in question were rendered physiologically inert 
when taken internally in preparation involved, active ingredients of which 
were bismuth subnitrate, sodium bicarbonate, and ginger, and, while prod- 
uct possessed therapeutic value of a simple antacid and carminative tend- 
ing temporarily to neutralize excess acid and relieve symptoms of distress 
from gastric hyperacidity, it had no effect on causative factors thereof or 
systemic causes of excess acid in system, was not effective in treatment 
of upset stomach or relief of indigestion due thereto, other than as indi- 
cated, and statements and representations above set forth were otherwise 
false, deceptive, exaggerated, and misleading, with respect to therapeutic 
value of product in question; and , 

Where said corporation engaged as aforesaid; in advertisements which it dis- 
seminated concerning its said product through the mails and through inser- 
tion in circulars and other printed or written matter distributed in com- 
merce among the various States, and which were intended and likely to 
induce purchase of its said product, and which were disseminated as above 
set forth through various means— 

(c) Represented, through use of trade name “Pancreobismuth,” that product 
in question contained pancreatin as active ingredient thereof, facts being 
amount thereof was negligible and without physiological value and inert 
in preparation in question, active ingredients of which were as hereinabove 
set forth; 
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With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that principal active ingredients 
in product in question were indicated by names “Pancreobismuth,” “Pancreo 
Bismuth,” and “Pancreobismuth and Pepsin,” and that representations with 
reference to therapeutic value thereof and results to be obtained from its 
use were true, and with result of unfairly diverting thereby trade to it 
from others also engaged in sale and distribution in commerce of similar 
preparations or other products designed and intended for similar usage, 
and who truthfully advertise the same: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 

Before Mr. Webster Ballinger, trial examiner. 
Mr. George Foulkes and Mr. R. P. Bellinger for the Commission. 
Perry, Saunders & Cheney, of Boston, Mass., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commision, having reason to believe that Frye Co., a corpora- 
tion, hereinafter referred to as respondent, has violated the provi- 
sions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraey 1. Respondent, Frye Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Massachusetts, with its office and principal place of business 
located at 36 Pleasant Street, Watertown, Mass. 

Par. 2. Respondent is now, and for more than 1 year last past 
has been, engaged in the business of selling and distributing a medic- 
inal preparation designated “Pancreo Bismuth & Pepsin” and 
“Pancreobismuth.” Respondent causes said product, when sold, to 
be transported from its place of business in Massachusetts to pur- 
chasers thereof located in other States of the United States and in 
the District of Columbia. Respondent maintains, and at all times 
herein mentioned has maintained, a course of trade in said product 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its business respondent is in 
substantial competition with other corporations, and with individuals, 
firms, and partnerships engaged in the sale and distribution of like 
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and similar products, or other products and treatments intended and 
used for similar purposes, in commerce between and among the va- 
rious States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its business, and for the pur- 
pose of inducing individuals to purchase its product, respondent has 
caused advertisements to be inserted in newspapers and other periodi- 
cals of general circulation throughout the United States, and has 
printed and circulated throughout the several States of the United 
States to customers and prospective customers certain advertising 
folders and literature, in alk of which respondent has caused the 
name of its product “Pancreo Bismuth & Pepsin” to be prominently 
and conspicuously displayed, together with the following statements: 

For distress due to upset stomach, FRYE’S PANCREO BISMUTH & PEPSIN. 

Relieves indigestion due to acid stomach, FRYE’S PANCREO BISMUTH & PEPSIN. 

For upset stomach—take PANCREO BISMUTH & PEPSIN. 

PANCREO tends to neutralize excess of acid and allay irritation. 

FRYE’S PANCREO BISMUTH aids in the digestion of starchy foods—that’s how it 
helps to give you relief from the distress these foods often cause. 

In all of its advertising literature respondent represents through 
statements and representations herein set out, and through statements 
of similar import and effect, that, 

1. Its product is effective in the treatment of all cases of upset 
stomach. 

2. Its product relieves indigestion due to acid stomach. 

3. Its product tends to neutralize excess acid and allay irritation. 

4, Its product aids in the digestion of starchy foods and helps to 
give relief from distress caused by starchy foods. 

Par. 5. The statements and representations made by respondent 
with respect to the therapeutic value of its product are false and mis- 
leading and untrue. Such product is not effective in the treatment 
of all cases of upset stomach and such product does not relieve all 
cases of indigestion due to acid stomach. While such product. pos- 
sesses the therapeutic value of a simple antacid and carminative 
which tends temporarily to neutralize excess acid and to relieve the 
symptoms of distress from gastric hyperacidity, such product does not 
have any effect on the causative factors of gastric hyperacidity and 
does not have any effect on the systemic causes of excess acid in 
the system. Respondent’s product does not permanently tend to 
neutralize excess acid or allay irritation but only tends to give 
temporary relief from the distress of such symptoms. The product 
is not an aid in the digestion of starchy foods and does not help to 
give relief from distress caused by starchy foods. 
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Par. 6. In its advertismg matter respondent designates its prod- 
uct as “Pancreo Bismuth & Pepsin.” The use by respondent of the 
name “Pancreo Bismuth & Pepsin” in designating its product, has the 
tendency and capacity to, and does, lead purchasers to believe that 
pancreatin and pepsin are substantial physiologically active ingre- 
dients of said product. In truth and in fact pancretin and pepsin 
are not psychiologically substantial active ingredients of the product. 
The principal active ingredients of respondent’s product “Pancreo 
Bismuth & Pepsin” are sodium bicarbonate, bismuth subnitrate and 
ginger. The sodium bicarbonate in respondent’s product prevents 
any effectiveness by reason of the pepsin contained in the product. 

Par. 7. Each and all of the false and misleading representations 
made by the respondent in its advertising and newspapers, magazines, 
and pamphlets in offering for sale and selling its product, as herein- 
above set out, had, and now have the tendency and capacity to, and do, 
mislead and deceive a substantial portion of the purchasing public into 
the erroneous and mistaken belief that all of said representations are 
true. As a direct result of this erroneous and mistaken belief a num- 
ber of the purchasing public has purchased a substantial volume of 
respondent’s product with the result that trade in said commerce has 
been diverted unfairly to respondent from competitors likewise en- 
gaged in the business of selling and distributing like and similar prod- 
ucts or other products and treatments intended, designed and used for 
similar purposes in said commerce who truthfully advertise their 
products and the effectiveness thereof when used. As a result thereof, 
injury has been done, and is being done, by respondent to competition 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 8. In the course and conduct of its aforesaid business, since 
March 21, 1938, the respondent has disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination of, false 
advertisements concerning its said product by using the name “Pan- 
creobismuth” in designating said product, by United States mails, by 
insertion in circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States of 
the United States, for the purpose of inducing, and which are likely to 
induce, directly or indirectly the purchase of its said products; and 
has disseminated and is now disseminating, and has caused and is now 
causing the dissemination of, false advertisements concerning Pancreo- 
bismuth, by various means, and for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of its said 
product in commerce, as commerce is defined in the Federal Trade 
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Commission Act. Among, and typical of the false statements or 
representations contained in said advertisements, disseminated and 
caused to be disseminated, as aforesaid, are the following: 


A formula—which will materially benefit your patients—Pancreobismuth. 
Pancreobismuth 

Antacid—Digestant 

A formula which will materially benefit your patients. 

The use by respondent of the name “Pancreobismuth” in designating 
its product has the tendency and capacity to, and does, lead purchasers 
to believe that pancreatin is an active ingredient of the product. In 
truth and in fact the amount of pancreatin in respondent’s product is 
negligible, having no physiological value. The active ingredients of 
Pancreobismuth are sodium bicarbonate, bismuth, subnitrate and 
ginger. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce, and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines As To THE Facrs, aNnD ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal ‘Trade Commission, on the 21st day of March 1939, 
issued its complaint and thereafter caused the same to be served upon 
the respondent, Frye Co., a corporation. After the issuance of said 
complaint and the filing of respondent’s answer thereto testimony and 
other evidence in support of the allegations of said complaint were 
introduced before Webster Ballinger, an examiner of the Commission 
theretofore duly designated by it, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 

Thereupon the proceeding regularly came on for final hearing upon 
the said complaint, the answer thereto, testimony and other evidence 
and brief in support of the allegations of the complaint, and the Com- 
mission having duly considered the matter, and being fully advised 
in the premises, makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapyH 1. Respondent, Frye Co., is a corporation organized 
in 1935 under the laws of the State of Massachusetts, and has ever 
since its incorporation maintained its principal office and place of 
business at 36 Pleasant Street, Watertown, Mass. Respondent is now, 
and was, for more than 1 year prior to the issuance of the complaint, 
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engaged in the sale and distribution of a medicinal preparation desig- 
nated and labelled “Pancreobismuth,” “Pancreo Bismuth,” and 
“Pancreobismuth and Pepsin.” 

Par. 2. Respondent, being engaged in business as aforesaid, caused 
said preparation when sold, to be transported from its place of busi- 
ness in Watertown, Mass., to purchasers thereof located at various 
points in States of the United States other than the State from which 
said shipments were made. Respondent maintains, and at all times 
mentioned herein has maintained, a course of trade in commerce in 
said preparation, distributed and sold by it, between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, respondent is now, 
and had been, in substantial competition with other individuals, and 
with corporations and firms also engaged in the business of selling 
and distributing similar preparations, or other preparations or prod- 
ucts designed and intended for similar usage, in commerce between 
and among the various States of the United States and in the District 
of Columbia. . 

Par 4. In the course and conduct of its said business, during the 
time mentioned in paragraph 1, and for the purpose of inducing 
individuals to purchase its preparation, respondent caused advertise- 
ments to be inserted in newspapers and other periodicals of general 
circulation throughout the United States, and printed and circulated 
throughout the several States of the United States to customers and 
prospective customers certain advertising folders and literature, in 
all of which respondent caused the name of its product “Pancreo 
Bismuth and Pepsin” to be prominently and conspicuously displayed, 
together with the following statements: 

For distress due to upset stomach, FRYE’S PANCREO BISMUTH & PEPSIN. 

Relieves indigestion due to acid stomach, FRYE’S PANCREO BISMUTH & PEPSIN. 

For upset stomach—take PANCREO BISMUTH & PEPSIN. 

PANCREO tends to neutralize excess of acid and allay irritation. 

FRYE’S PANCREO BISMUTH aids in the digestion of starchy foods—that’s how it 
helps to give you relief from the distress these foods often cause. 

Through the use of the aforesaid statements and representations 
and others of similar import or meaning, not herein set out, the 
respondent represented, directly or by implication, that: 

1. Its product is effective in the treatment of all cases of upset 
stomach ; 

2. Its product relieves indigestion due to acid stomach ; 

3. Its product tends to neutralize excess acid and allay irritation; 

4. Its product aids in the digestion of starchy foods and helps to 
give relief from distress caused by starchy foods. 
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Par. 5. The use of the said name “Prancreo Bismuth and Pepsin” 
or “Pancreo Bismuth” or “Pancreobismuth,” in connection with said 
preparation, is deceptive and misleading, and each of the repre- 
sentations set out in paragraph 4 made by respondent with respect 
to the therapeutic value of its said preparation and the results to 
be obtained from its use, were, and are, exaggerated, misleading, and 
untrue. 

Respondent’s product contains milk sugar, bismuth subnitrate, 
sodium bicarbonate and small amounts of pepsin, powdered ginger, 
and pancreatin. Pancreatin and pepsin, the ingredients referred to 
in the name of the product, are rendered physiologically inert when 
taken internally in the preparation involved herein, The active 
ingredients in this preparation are bismuth subnitrate, sodium 
bicarbonate, and ginger. The name “Pancreo Bismuth and Pepsin” 
or “Pancreobismuth” or “Pancreo Bismuth” has a tendency to lead 
prospective purchasers into the erroneous belief that they are going 
to obtain some physiological effect from the presence of pancreatin 
and pepsin, whereas in truth and in fact these two ingredients as 
used in the preparation are rendered physiologically inert. 

While said preparation possesses the therapeutic value of a simple 
antacid and carminative, which tends temporarily to neutralize ex- 
cess acid and to relieve the symptoms of distress from gastric hyper- 
acidity, said preparation does not have any effect on the causative 
factors or gastric hyperacidity or the systemic causes of excess acid 
in the system. Such product is not effective in the treatment of upset 
stomach or in the relief of indigestion due to acid stomach in excess 
of being a simple antacid and carminative. Respondent’s said prep- 
aration does not tend to permanently neutralize excess acid or allay 
irritation but only tends to give temporary relief from the distress 
of such symptoms. It is not an aid in the digestion of starchy foods; 
and it does not help to give relief from distress caused by starchy 
foods. 

Par. 6. In the course and conduct of its aforesaid business, since 
March 21, 1938, the respondent, by using the name “Pancreobismuth” 
in designating said product, has disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination of false 
advertisements concerning its said product by United States mails, 
by insertion in circulars and other printed or written matter, all of 
which are distributed in commerce among and between the various 
States of the United States, for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of its said 
products, and has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
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concerning Pancreobismuth, by various means, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said product in commerce, as “commerce” is defined 
in the Federal Trade Commission Act. Among, and typical of the 
false statements or representations contained in said advertisements, 
disseminated and caused to be disseminated, as aforesaid, are the 
following: 

A formula—which will materially benefit your patients—Pancreobismuth. 

Pancreobismuth 

Antacid—Digestant 

A formula which will materially benefit your patients. 

The use by respondent of the name “Pancreobismuth” in designat- 
ing its product has the tendency and capacity to, and does, lead pur- 
chasers to believe that pancreatin is an active ingredient of the 
product. In truth and in fact the amount of pancreatin in respond- 
ent’s product is negligible, having no physiological value and being 
inert in said preparation. The active ingredients of Pancreobismuth 
are sodium bicarbonate, bismuth subnitrate and ginger. 

Par. 7. The use of the aforesaid deceptive and misleading names, 
Pancreobismuth, Pancreo Bismuth, and Pancreobismuth and Pepsin, 
and the aforesaid exaggerated and misleading representations made 
by respondent, in offering for sale and selling its product, as herein- 
before set out, had, and has, the tendency and capacity to, and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that the principal active in- 
gredients in said preparation are indicated by the aforesaid names, 
and that said representations with reference to the therapeutic value 
of the preparation, and the results to be obtained from its use, are 
true. As a result, trade is now, and has been, unfairly diverted to 
respondent from corporations, copartnerships, firms, and individuals 
also engaged in the business of selling and distributing in commerce 
among and between the various States of the United States similar 
preparations or other products designed and intended for similar 
usage, and who truthfully advertise their preparations or products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before Webster Bal- 
linger, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint, brief filed 
herein by the counsel for the Commission, and the Commission hay- 
ing made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent, Frye Co., a corporation, its 
officers, agents, representatives, and employees, in connection with 
the offering for sale, sale and distribution of a medicinal preparation 
now designated as “Pancreobismuth,” “Pancreo Bismuth,” or “Pan- 
creobismuth and Pepsin,” or any other preparation containing sub- 
stantially the same ingredients or possessing substantially similar 
threapeutic properties, in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, do forthwith cease and desist from: 

1. Representing that said preparation has threapeutic value in the 
treatment of upset stomach, or in the relief of imdigestion due to 
acid stomach, or in the neutralization of excess acid and allaying 
of irritation, in excess of being a simple antacid and carminative 
tending to give temporary relief from distress caused by such 
sypmtoms. 

2. Representing that said preparation is beneficial in aiding the 
digestion of starchy foods or in relieving distress caused by starchy 
foods. 

3. Representing that said preparation possesses physiological or 
therapeutic value due to the presence of pancreatin or pepsin when 
such ingredients are not present in such amounts and in such form 
as to be active ingredients thereof. 

4. Using the trade names “Pancreobismuth,” “Pancreo-Bismuth,” 
or “Pancreobismuth and Pepsin,” or any other trade names contain: 
ing the words “pancreatin” or “pepsin” or any other adaptation of 
such words, to designate, describe or in any way refer to respondent’s 
present product or any other similar product ‘which does not possess 
pancreatin and pepsin in such amounts and in such form as to be 
active ingredients therein. | 

It is further ordered, That the respondent, Frye Co., a corporation, 
its officers, agents, representatives, and employees, directly or through 
any corporate or other device, do forthwith cease and desist from: 
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Disseminating or causing to be disseminated any advertisement by 
means of United States mails or in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of a medicinal preparation now known or designated 
by the name of “Pancreobismuth” or any other medicinal prepara- 
tion composed of substantially similar ingredients or possessing sub- 
stantially similar therapeutic properties, or disseminating or causing 
to be disseminated any advertisement by any means for the purpose 
of inducing or which is likely to induce directly or indirectly, the 
purchase in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of said medicinal preparation, which advertise- 
ments represent, directly or through implication, by the use of the 
trade name “Pancreobismuth,” or any other trade name containing 
the word “Pancreatin,” or any adaptation thereof, or in any other 
manner, that said preparation contains pancreatin as an active 
ingredient thereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In toe MatrTer OF 


ROY D. BURNSED, TRADING AS SOUTHERN ART STONE 


COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3697. Complaint, Feb. 2, 1939—Decision, Jan. 26, 1940 


Where an individual engaged in manufacture of imitation marble and granite 


(@) 


(b) 


tombstones and memorials which (1) were produced from a mixture of 
crushed marble or granite, cement and other ingredients, called “Marble- 
texture” and “Granitexture,’ respectively, and (2) simulated in shape, 
design, color and appearance memorials carved from natural marble or 
granite, and in sale and distribution of said products, depictions of which 
in his catalogs had general appearance of natural marble and granite 
memorials similarly pictured, to purchasers, who did not usually see 
samples thereof until ordered and paid for, and who were situated in other 
States and in the District of Columbia, in substantial competition in com- 
merce among the various States and in said District with others engaged 
in sale and distribution of tombstones and memorials made of similar 
materials and with those engaged in sale and distribution of such products 
made from natural marble and granite; in advertising his said tombstones 
and memorials in catalogs, circular letters, mail order solicitations, maga- 
zines, and farm papers— 

Represented that they were natural marble or granite, and would retain 
as high a polish as said substances, and were superior to and would last 
longer than the natural or ordinary marble or granite, and would not 
crack, crumble or disintegrate from natural causes, and were everlasting, 
through such statements as “* * * manufactured from the finest marble 
andy Sranitem see ee will Outlastm Ord Ina Gy mmemath) oman 
granite,” “* * * the marble or granite monument that is so beautiful 
today, may in a few short years discolor, crumble or crack. * * #*,” 
“* %* * withstands all the elements, it does not absorb moisture and is 
not susceptible to influences which so often cause gradual decomposition, 
loss of polish * * *,” etc., facts being his said products were not natural 
marble or granite, would not take or retain as high a polish as the other 
or last as long, and were not superior thereto or less porous, ete., but 
were in fact inferior in every particular and would crack, crumble and 
disintegrate under ordinary weather conditions; and 

Represented that a footstone was given free by him with every order for 
tombstone or memorial, and that his products were from 3314 percent to 
50 percent lower in price, through so stating, and through such statements 
as “FREE Footstone with Every Order Without additional cost to you, 
we include with each order ‘a footstone to match,” facts being a footstone 
was not given free, as above set forth, but price thereof was included 
in that asked for tombstone or memorial, so-called “free”? offer was in 
fact a continuing combination offer regularly made by him, and prices of 
his said products were not 3314 percent to 50 percent lower than those 
asked by his competitors for products of the same or substantially the 
Same quality and weight, but were approximately the same; 
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With effect of leading members of purchasing public to believe that his said 
memorials were carved from natural marble and granite, and of causing 
substantial part of purchasing public, through such various false and 
misleading statements and representations concerning his said memorials, 
to buy said products in preference to those of his competitors, and of 
thereby diverting trade in commerce unfairly to him from his competitors 
aforesaid : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 

Before Wr. John W. Addison, trial examiner. 


Mr. J. M. Russell and Mr. Morton Nesmith for the Commission. 
Mr. Marvin G. Russell, of Atlanta, Ga., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Roy D. Burnsed, 
an individual, trading as Southern Art Stone Co., hereinafter re- 
ferred to as respondent, has violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracraru 1. The respondent, Roy D. Burnsed, is an individual, 
trading as Southern Art Stone Co., having his office and principal 
place of business located at 1927 Piedmont Road, N. E., Atlanta, Ga. 

He is now and for several years last past has been engaged in the 
business of manufacturing and selling imitation marble and granite 
tombstones and memorials produced from a mixture of crushed 
marble or granite, cement and other ingredients called Marbletex- 
ture and Granitexture, respectively. Respondent causes said prod- 
ucts when sold to be transported from his place of business in the 
State of Georgia to purchasers thereof located in other States of 
the United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said Marbletexture and Granitex- 
ture tombstones and monuments in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of said business, respondent is 
now, and for the time mentioned herein, has been in substantial com- 
petition with other individuals, firms, partnerships, and corporations 
engaged in the sale and distribution of tombstones and memorials 
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made of materials, and in a manner, similar to the said products of 
respondent, and of tombstones and memorials made of other mate- 
rials other than marble and granite, who do not misrepresent their 
said products and their prices in the manner respondent is hereinafter 
alleged to misrepresent his products and their prices; and in the 
sale and distribution of tombstones and memorials made of natural 
marble and granite; doing such business in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of his said business the respond- 
ent, in connection with the promotion of the sale and the sale of 
his said products in such commerce, and as an inducement for the 
purchase thereof, has caused and is now causing many false and 
misleading statements and representations respecting the nature and 
price of his said products and as to his alleged guarantee of his 
claims therefor to be inserted in catalogs, circular letters, mail order 
solicitations, magazines, and farm papers, such as Progressive 
Farmer, Southern Ruralist, Southern Planter and Grit, which are 
circulated in the various States of the United States. Among and 
typical of the statements and representations contained in said false 
advertisements so used and disseminated as aforesaid, are the 
following : 

* * * our products are manufactured from the finest marble and gran- 
ite * * * 

* * * Artstone is given permanence that will outlast ordinary marble 


and granite. Artstone Marbletexture and Graintexture Monuments are very 
hard, very dense, but are not porous or brittle * * *. 


Located in the great marble and granite section of America * * *, ° 


Our monuments will not crack, fade or crumble, they will stand throughout 
the ages * * * vastly superior * * * and cost less than ones * * #* 
purchased from other concerns. 


* * * This highly polished product will not chip, crack, crumble, fade or 
otherwise disintegrate from natural causes. 


a product that is an eternal tribute and a permanent satisfaction. 


* * * The marble or granite monument that is so beautiful today, may in 
a few short years discolor, crumble or crack. It is a long-proven fact that 
genuine marble slabs suffer total destruction in less than a century. 


* * * Changeable weather and temperature cause no deterioration. Art- 


stone withstands all the elements, it does not absorb moisture and is not sus- 
ceptible to influences which so often cause gradual decomposition, loss of polish, 
crumbling, and finally loss of character and appearance. 

33814% to 50% 

Lower in Price 
Besides the fact that Artstone is more beautiful and durable than other monu- 
ments, its prices are considerably lower. 
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Artstone will outlast ordinary marble and granite. Our monuments are not 
affected by weather or temperature, and will not deteriorate, discolor or decom- 
pose from any natural causes. 


FREE Footstone with Every Order 
Without additional cost to you, we include with each order a footstone to match. 

We guarantee our monuments conform exactly with all descriptions and 
specifications. 

Par. 4. In all of said statements, together with similar statements 
not herein set out, the respondent has represented that his said syn- 
thetic products are genuine natural marble and granite tombstones 
and memorials; that they take and retain a higher polish and luster 
than natural marble or granite; that they will last forever; that they 
are superior to natural marble or granite in that they are less porous 
and stronger and more enduring; that they are sold to customers by 
respondent for from 3314 to 50 percent less than similar products 
of the same quality and weight are sold by respondent’s competitors; 
that a footstone is given free by respondent with every order for a 
tombstone or memorial. 

Par. 5. The statements and representations so made and used by 
respondent in connection with the promotion of the sale and sale of 
his said products are false and misleading. In truth and in fact 
Marbletexture and Granitexture tombstones and memorials which 
respondent advertises for sale and sells as aforesaid are not natural 
marble or granite, but are manufactured by respondent from cement 
and other ingredients and are known as cast stone. They will not 
take or retain as high a polish as natural marble or granite. They 
will not last forever, or as long as natural marble or granite. They 
are not superior to natural marble or granite, or less porous or 
stronger or more enduring. They are in fact inferior in every par- 
ticular thereto and will crack, crumble and disintegrate under ordi- 
nary weather conditions. The prices asked for respondent’s said 
products are not 3314 to 50 percent lower than those asked by his 
competitors for products of the same or substantially the same qual- 
ity and weight, but are approximately the same. A footstone is not 
given “free” with each order, but the price thereof is included in 
the price respondent asks for the tombstone or other material and 
the so-called “free offer” is in fact a continuing combination offer 
regularly made by respondent. 

Respondent’s tombstones and other memorials in shape, design, 
color and appearance simulate memorials carved from natural marble 
or granite. The pictures of the memorials in respondent’s catalogs 
have the general appearance of natural marble and granite memorials 
similarly pictured. Nowhere in his advertisements is it disclosed 
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that they are synthetic or cast stone memorials. Purchasers do not 
usually see samples of them before they are ordered and paid for, 
all of which, especially in conjunction with the respondent’s mis- 
leading and false statements, is calculated to and has a tendency and 
capacity to, and it has, and does, lead members of the purchasing 
public to believe respondent’s memorials are carved from natural 
marble or granite. 

Par. 6. Each and all of the false and misleading statements and 
representations disseminated as aforesaid by respondent concerning 
his said products, as hereinabove set out have, and have had, a tend- 
ency and capacity to and do cause a substantial part of the purchas- 
ing public to purchase respondent’s said products in preference to 
those of his said competitors, and thus trade in said commerce has 
been diverted, and is being diverted, unfairly to respondent from his 
said competitors. As a result thereof injury has been and is now 
being done by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 2d day of February 1939, issued, 
and on the 6th day of February 1939, served its complaint in this pro- 
ceeding upon respondent Roy D. Burnsed, an individual trading as 
Southern Art Stone Co., charging him with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations of 
the complaint were introduced by Morton Nesmith, attorney for the 
Commission, and in opposition to the allegations of the complaint by 
Marvin G. Russell, Atlanta, Ga., attorney for the respondent, before 
John W. Addison, an examiner of the Commission theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony and other evidence, 
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and brief in support of the complaint (respondent not having filed 
brief, and oral argument not having been requested) ; and the Commis- 
sion, having duly considered the matter, and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Roy D. Burnsed, is an individual, 
trading as Southern Art Stone Co., having his office and principal place 
of business located at 1927 Piedmont Road, N. E., Atlanta, Ga. 

He is now and for several years last past has been engaged in the 
business of manufacturing and selling imitation marble and granite 
tombstones and memorials produced from a mixture of crushed marble 
or granite, cement and other ingredients called Marbletexture and 
Granitexture, respectively. Respondent causes said products when 
sold to be transported from his place of business in the State of 
Georgia to purchasers thereof located in other States of the United 
States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said Marbletexture and Grain texture tomb- 
stones and monuments in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, the respondent is 
now, and has been, in substantial competition, in commerce among and 
between the various States of the United States and in the District of 
Columbia, with other individuals and with firms, partnerships, and 
corporations engaged in the sale and distribution of tombstones and 
memorials made of materials similar to those used by the respondent 
in his tombstones and memorials and also with individuals, firms, 
partnerships, and corporations engaged in the sale and distribution of 
tombstones and memorials made from natural marble and granite. 

Par. 3. In the course and conduct of his said business the respondent, 
in connection with the promotion of the sale and the sale of his said 
products in such commerce, and as an inducement for the purchase 
thereof, has caused and is now causing many statements and repre- 
sentations respecting the nature and price of his said products and as 
to his alleged guarantee of his claims therefor to be inserted in cata- 
logs, circular letters, mail order solicitations, magazines, and farm 
papers, such as Progressive Farmer, Southern Ruralist, Southern 
Planter and Grit, which are circulated in the various States of the 
United States. Among and typical of the statements and representa- 
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tions contained in said advertisements so used and disseminated as 
aforesaid, are the following: 


* * * our products are manufactured from the finest marble and gran- 
ifee tin: 

* * * Artstone is given permanence that will outlast ordinary marble and 
granite. Artstone Marbletexture and Granitexture Monuments are very hard, 
very dense, but are not porous or brittle * * *. 

Located in the great marble and granite section of America * * *. 

Our monuments will not crack, fade or crumble, they will stand throughout the 
ages .* * * vastly superior * * * and cost less thanones * * * pur- 
chased from other concerns. 

* * %& This highly polished product will not chip, crack, crumble, fade or 
otherwise disintegrate from natural causes. 

* * * 9 product that is an eternal tribute and a permanent satisfaction. 
_* * * The marble or granite monument that is so beautiful today, may in a 
few short years discolor, crumble, or crack. It is a long-proven fact that genu- 
ine marble slabs suffer total destruction in less than a century. 

* # * Changeable weather and temperature cause no deterioration. Art- 
stone withstands all the elements, it does not absorb moisture and is not sus- 
ceptible to influences which so often cause gradual decomposition, loss of polish, 
crumbling, and finally loss of character and appearance. 


3314 % to 50% 


Lower in Price 


Besides the fact that Artstone is more beautiful and durable than other monu- 
ments, its prices are considerably lower. 

Artstone will outlast ordinary marble and granite. Our monuments are not 
affected by weather or temperature, and will not deteriorate, discolor or decom- 
pose from any natural causes. 

Free Footstone with Every Order Without additional cost to you, we inciude 
with each order a footstone to match. 

We guarantee our monuments conform exactly with all descriptions and 
specifications. 

Par. 4. In all of said statements, together with similar statements 
not herein set out, the respondent has represented that his said syn- 
thetic products are genuine natural marble and granite tombstones 
and memorials; that they take and retain a higher polish and luster 
than natural marble or granite; that they will last forever; that they 
are superior to natural marble or granite in that they are less porous 
and stronger and more enduring; that they ae sold to customers by 
respondent for from 3314 percent to 50 percent less than similar 
products of the same quality and weight are sold by respondent’s com- 
petitors; that a footstone is given free by respondent with every order 
for a tombstone or memorial. 

Par. 5. The statements and representations so made and used by 
respondent in connection with the promotion of the sale and sale of 
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his said products are false and misleading. In truth and in fact Mar- 
bletexture and Granitexture tombstones and memorials which re- 
spondent advertises for sale and sells as aforesaid are not natural marble 
or granite, but are manufactured by respondent from cement and 
other ingredients and are known as cast stone. They will not take or 
retain as high a polish as natural marble or granite. They will not 
last forever, or as long as natural marble or granite. They are not 
superior to natural marble or granite, or less porous or stronger or 
more enduring. They are in fact inferior in every particular thereto 
and will crack, crumble and disintegrate under ordinary weather con- 
ditions. The prices asked for respondent’s said products are not 3314 
percent to 50 percent lower than those asked by his competitors for 
products of the same or substantially the same quality and weight, 
but are approximately the same. A footstone is not given “free” with 
each order, but the price thereof is included in the price respondent 
asks for the tombstone or other material and the so-called “free offer” 
is in fact a continuing combination offer regularly made by re- 
spondent. 

Respondent’s tombstones and other memorials in shape, design, 
color and appearance simulate memorials carved from natural marble 
or granite. The pictures of the memorials in respondent’s catalogs 
have the general appearance of natural marble and granite memorials 
similarly pictured. Nowhere in his advertisements is it disclosed that 
they are synthetic or cast stone memorials. Purchasers do not usually 
see samples of them before they are ordered and paid for, all of 
which, especially in conjunction with the respondent’s aforesaid mis- 
leading and false statements, is calculated to and has a tendency and 
capacity to, and does, lead members of the purchasing public to believe 
respondent’s memorials are carved from natural marble or granite. 

Par. 6. Each and all of the false and misleading statements and 
representations concerning his said products disseminated by re- 
spondent as hereinabove set out have, and have had, a tendency and 
capacity to and do cause a substantial part of the purchasing public 
to purchase respondent’s said products in preference to those of his 
said competitors. Thus trade in commerce, among and between the 
various States of the United States and in the District of Columbia, 
has been diverted, and is being diverted, unfairly to respondent from 
his said competitors. 


CONCLUSION 
The acts and practices of the respondent as herein found are all to 


the prejudice and injury of the public and of competitors of the 
respondent and constitute unfair methods of competition in commerce 
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and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission, the answer of respondent, testi- 
mony and other evidence taken before John W. Addison, an examiner 
of the Commission theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, brief filed in 
support of the complaint herein, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has vio- 
lated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Roy D. Burnsed, an individual 
trading as Southern Art Stone Company, or trading under any other 
name or names, his representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of imitation marble and granite tomb- 
stones and memorials composed of crushed marble, granite or any simi- 
lar material mixed with cement and other ingredients, in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing that respondent’s products are natural marble or 
granite, or that they will retain as high a polish as marble or granite, or 
that such products are superior to, or will last longer than natural or 
ordinary marble or granite. 

2. Representing that respondent’s products will not crack, crumble 
or disintegrate from natural causes, or that they are everlasting or will 
last forever. 

3. Using the term “free” or any other term of similar import or mean- 
ing to designate, describe or in any way refer to articles of merchandise 
regularly included in a combination offer with tombstones or other 
merchandise. 

4, Representing that respondent’s products are from 3314% to 50% 
lower in price than similar products of comparable quality and weight 
sold by respondent’s competitors or that they are to any extent lower 
in price than such products unless and until they are in fact lower to 
such extent, quality and weight considered. 

Lt is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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CHARLES V. HERRON, RYON GRAIN COMPANY, AND Mc- 
LAUGHLIN, WARD & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (c) OF SEC, 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3916. Complaint, Oct. 6, 1939—Decision, Jan. 27, 1940 


DISCRIMINATING IN PricE—CraytTon Act, Src. 2 (c)—BROKERAGE OR COMMISSION 
PROVISIONS—SELLER TO BUYER PAYMENTS—SERVICES RENDERED CLAUSE— 
BROKER-DEALER OWN ACCOUNT PURCHASES. 

Where broker-dealer received from sellers, on own account purchases, allowance 
of money in lieu of brokerage, held, as matter of law, no services rendered 
by broker-dealer on such purchases, notwithstanding denial by both broker- 
dealer and sellers involved. Biddle Purchasing Company v. Federal Trade 
Commission, 96 F. (2d) 687, certiorari denied 305 U. S. 634; Oliver Brothers 
v. Federal Trade Commission, 102 F. (2d) 763; The Great Atlantic & Pacific 
Tea Company Vv. Federal Trade Commission, 106 F. (2d) 667, certiorari denied 
January 2, 1940, 308 U. S. 625. 

DISCRIMINATING IN PricE—CLAytTon Act, Src. 2 (c)—BROKERAGH OR COMMISSION 
PROVISIONS—SELLER TO BUYER PAYMENTS—BROKER-DEALER OWN ACCOUNT 
PURCHASES. 

Where an individual engaged in buying and selling of beans for his own account 
and in business of and acting as broker in sale of foodstuffs, grocery prod- 
ucts, canned goods and allied commodities purchased, sold, and distributed 
by him in commerce among the various States, and in selling and distribut- 
ing own account purchases in commerce, and shipping and transporting 
such commodities pursuant to sales to customers in Kentucky, Illinois, 
and Indiana— 

Received from corporate sellers engaged, from their respective Michigan places 
of business, in sale and distribution of beans and other foodstuffs and allied 
commodities in commerce among the various States, and in causing said 
beans, etc., to be shipped and transported from said places of business to 
purchasers thereof in the various States for use in resale therein, and on 
purchases for his own account therefrom, allowance of 6 cents per bag of 
beans in lieu of brokerage upon such purchases in commerce from said cor- 
porate sellers; and 

Where said corporate sellers engaged, as aforesaid, in sale and distribution of 
said products from their respective Michigan places of business to purchasers 
thereof in the various States— 

Paid and transmitted to said individual, on own account purchases, allowances 
of 6 cents per bag of beans in lieu of brokerage upon such purchases in com- 
merce from them: 

Held, (1) That said individual violated provisions of Subsection (c) of Section 
2 of statute in question by receiving and accepting from said sellers allowance 


as aforesaid; and 
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(2) That said corporate sellers violated provisions of said subsection and sec- 
tion of law in question by making and granting to said individual, on own 
account purchases, allowance as aforesaid in lieu of brokerage upon sales of 
beans by them in commerce to said individual on own account purchases. 


Before Ur. Webster Ballinger, trial examiner. 

Mr. Frank Hier for the Commission. 

Mr. Forrest M. Condit, of Evansville, Ind., for Charles V. Herron. 

Mr. William P. Smith, of Washington, D. C., for Ryon Grain Co. 
and along with Whiting, Kleinstiver & Anderson, of Jackson, Mich., 
for McLaughlin, Ward & Co. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
parties respondent named in the caption hereof, and hereinafter more 
particularly described, since June 19, 1936, have violated and are now 
violating the provisions of subsection (c) of section 2 of the Clayton 
Act as amended by the Robinson-Patman Act, approved June 19, 1936 
(U.S. C., title 15, section 18), issues its complaint stating its charges 
with respect thereto as follows: 

ParacraPu 1. Respondent Charles V. Herron is an individual, doing 
business under the firm name and style of Charles V. Herron Co., a sole 
proprietorship, and has his principal office and place of business at 101 
North Governor Street, Evansville, Ind., and has been prior to June 19, 
1936, and is now engaged in the buying and selling, for his own account, 
of beans, and also engaged in the business of and acting as broker in the 
sale of foodstuffs, grocery products, canned goods, and allied commod- 
ities. Respondent buys, sells, and distributes said commodities in com- 
merce between and among the various States of the United States, 
causing said commodities to be shipped and transported to him from 
the various place of business of those from whom respondent purchases 
said commodities located in States other than the State of Indiana, and 
sells and distributes the commodities so purchased for his own account 
in commerce and ships and transports said commodities pursuant to 
said sales to his customers located in the States of Kentucky, Illinois, 
and Indiana. 

Par. 2. Respondent Ryon Grain Co. is a corporation organized and 
existing under the laws of the State of Michigan with its principal office 
and place of business located at 428 Mutual Building, Lansing, Mich., 
and has been and is engaged in the business of selling and distributing 
grain and beans in commerce between and among the various States of 
the United States, causing said grain and beans to be shipped and trans- 
ported from said place of business in Lansing, Mich., to purchasers 
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thereof located in the various States of the United States for use and 
resale within said States. 

Par. 3. McLaughlin, Ward & Co. is a corporation organized and ex- 
isting under and by virtue of the laws of the State of Michigan, with its 
principal office and place of business at 200 East Pearl Street, Jackson, 
Mich., and has been and is engaged in the sale and distribution of beans 
and other foodstuffs and allied commodities in commerce between and 
among the various States of the United States, causing said beans, food- 
stuffs, and allied commodities to be shipped and transported from its 
place of business in Jackson, Mich., to purchasers thereof located in the 
various States of the United States, for use and resale within said States. 

Par. 4. In the course and conduct of his business as aforesaid since 
June 19, 1936, respondent Charles V. Herron, trading as Charles V. 
Herron Co., has been and is now making purchases of beans in com- 
merce from said seller respondents, Ryon Grain Co. and McLaughlin, 
Ward & Co., which said beans are shipped or caused to be shipped by 
said seller respondents from the State of Michigan into the State of 
Indiana and in the course of making said purchases in commerce, for 
his own account, of said beans from said seller respondents, Ryon Grain 
Co. and McLaughlin, Ward & Company, said respondent Charles V. 
Herron, trading as Charles V. Herron Company, has been and is now 
receiving and accepting from said seller respondents, Ryon Grain Co. 
and McLaughlin, Ward & Co., and said seller respondents have been 
and are now making and granting to respondent Charles V. Herron, 
trading as Charles V. Herron Co., an allowance of 6 cents per bag of 
beans in lieu of brokerage upon said purchases in commerce from said 
seller respondents, Ryon Grain Co. and McLaughlin, Ward & Co., for 
which said allowance upon said purchases so made in commerce no 
services whatsoever have at any time been rendered or are now being 
rendered by respondent Charles V. Herron, trading as Charles V. 
Herron Co. 

Par. 5. The aforesaid acts of the respondents constitute a violation 
of the provisions of subsection (c) of section 2 of the above mentioned 
Clayton Act, as amended by the Robinson-Patman Act, approved June 
19, 1936 (U.S. C., title 15, section 13). 


Revort, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An act to 
supplement existing laws against unlawful restraints and monopolies 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by the Robinson-Patman Act, approved June 19, 1936 
(title 15, section 13), the Federal Trade Commission on October 16, 
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1939, issued and served its complaint in this proceeding upon the parties 
respondent named in the caption hereof, charging them with violating 
the provisions of paragraph (c) of section 2 of said act as amended. 
After the issuance and service of said complaint, separate answers on 
behalf of each of said respondents were filed by their counsel. There- 
after, pursuant to motions filed by each of said respondents through 
counsel, the Commission entered its order permitting all of said re- 
spondents to withdraw the answers theretofore filed by them and to file 
in lieu thereof substitute answers, which said substitute answers were 
duly filed by each of said respondents and which said substitute an- 
swers admitted all of the material allegations of fact alleged in the 
complaint to be true, with the exception that each of said answers 
expressly denied that no services were rendered by said respondent 
Charles V. Herron, trading as Charles V. Herron Co., to said respond- 
ents Ryon Grain Co. and McLaughlin, Ward & Co. upon sales of beans 
made by said respondents Ryon Grain Co. and McLaughlin, Ward & 
Co. to said Charles V. Herron, trading as Charles V. Herron Co. 

Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answers filed 
thereto, and the Commission having fully considered the same and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes the following findings as to the 
facts and conclusion: 


FINDINGS AS TO THE FACTS 


ParacrapH 1, That respondent Charles V. Herron is an individual 
doing business under the firm name and style of Charles V. Herron Co., 
a sole proprietorship, and has his principal office and place of business 
at 101 North Governor Street, Evansville, Ind., and that he has been, 
prior to and since June 19, 1936, engaged in the buying and selling of 
beans for his own account and is also engaged in the business of, and 
acting as, broker in the sale of foodstuffs, grocery products, canned 
goods and allied commodities. That respondent buys, sells, and dis- 
tributes said commodities in commerce between and among the various 
States of the United States, causing said commodities to be shipped 
and transported to him from the various places of business of those 
from whom respondent purchases said commodities located in States 
other than the State of Indiana, and sells and distributes the commodi- 
ties so purchased for his own account in commerce, and ships and 
transports said commodities, pursuant to said sales, to his customers 
located in the States of Kentucky, Illinois, and Indiana. 

Par. 2. That respondent Ryon Grain Co. is a corporation organized 
and existing under the laws of the State of Michigan and has its prin- 
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cipal office and place of business located at 428 Mutual Building, 

‘Lansing, Mich., and has been and is engaged in the business of selling 
and distributing grain and beans in commerce between and among the 
various States of the United States, causing said grain and beans to be 
shipped and transported from its said place of business in Lansing, 
Mich., to purchasers thereof located in the various States of the United 
States for use and resale within said States. 

Par. 3. That respondent McLaughlin, Ward & Co. is a corporation 
organized and existing under and by virtue of the laws of the State of 
Michigan with its principal office and place of business at 200 East 
Pearl Street, Jackson, Mich., and has been and is engaged in the sale 
and distribution of beans and other foodstuffs and allied commodities 
in commerce between and among the various States of the United 
States, causing said beans, foodstuffs, and allied commodities to be 
shipped and transported from its place of business in Jackson, Mich., 
to purchasers thereof, located in the various States of the United 
States, for use and resale within said States. 

Par. 4. That in the course and conduct of his business as aforesaid, 
since June 19, 1936, respondent Charles V. Herron, trading as 
‘Charles V. Herron Co., has been making purchases of beans in com- 
merce from said seller respondents Ryon Grain Co. and McLaughlin, 
Ward & Co., which said beans are shipped or caused to be shipped by 
said seller respondents from the State of Michigan into the State of 
Indiana and that in the course of making said purchases in com- 
merce, for his own account, of said beans from the said seller re- 
spondents, Ryon Grain Co. and McLaughlin, Ward & Co., said re- 
spondent Charles V. Herron, trading as Charles V. Herron Co., has 
been, since June 19, 1936, receiving and accepting from said seller 
respondents, Ryon Grain Co. and McLaughlin, Ward & Co., an 
allowance of 6 cents per bag of beans in lieu of brokerage upon said 
purchases in commerce from said seller respondents and said seller 
respondents, Ryon Grain Co. and McLaughlin, Ward & Co., have 
been, since June 19, 1936, making and granting to respondent Charles 
V. Herron, trading as Charles V. Herron Co., an allowance of 6 cents 
per bag of beans in lieu of brokerage upon such said purchases in 
commerce from them by said respondent Charles V. Herron, trading 
as Charles V. Herron Co. 


CONCLUSION 


All respondents denied, as hereinabove set forth, that no services 
were rendered by the respondent Charles V. Herron, trading as 
Charles V. Herron Co., to the seller respondents Ryon Grain Co. and 
McLaughlin, Ward & Co., but the Commission, on the basis of the 


450 FEDERAL TRADE COMMISSION DECISIONS 


Order 30 F. T. C. 


facts above found, concludes as a matter of law that no services were 
rendered by the respondent Charles V. Herron, trading as Charles 
V. Herron Co., to the aforesaid seller respondents Ryon Grain Co. 
and McLaughlin, Ward & Co. in connection with purchases made 
from them by him for his own account and in his own name 
(Biddle Purchasing Oo. v. Federal Trade Commission, 96 F. (2d) 
687, certiorari denied 305 U. S. 634; Oliver Brothers v. Federal Trade 
Commission, 102 F. (2d) 763; The Great Atlantic & Pacific Tea Co. 
v. Federal Trade Commission, 106 F. (2d) 667, certiorari denied 
January 2, 1940, 308 U.S. 625.7 

The Commission further concludes that the respondent, Charles V. 
Herron, trading as Charles V. Herron Co., has violated the pro- 
visions of said subsection (c) of section 2 of said statute by receiving 
and accepting from said seller respondents, Ryon Grain Co. and 
McLaughlin, Ward & Co. an allowance of 6 cents per bag of beans 
in lieu of brokerage upon purchases in commerce from said seller 
respondents, Ryon Grain Co. and McLaughlin, Ward & Co., by said 
respondent Charles V. Herron, trading as Charles V. Herron Co. 

The Commission also: concludes that the respondents, Ryon Grain 
Co. and McLaughlin, Ward & Co., have violated the provisions of said’ 
subsection (c) of section 2 of said statute by making and granting to 
respondent Charles V. Herron, trading as Charles V. Herron Co., an 
allowance of 6 cents per bag of beans in lieu of brokerage upon sales 
of beans by them in commerce to said respondent Charles V. Herron, 
trading as Charles V. Herron Co. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answers 
filed herein by the respondents, and the Commission having made its 
findings as to the facts and its conclusion, which findings and conclu- 
sion are hereby made a part hereof, that said respondents have vio- 
lated a provision of an act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies and 
for other purposes,” approved October 15, 1914, as amended by the 
Robinson-Patman Act, approved June 19, 1936 (U.S. C., title 15, 
section 13). 

It is ordered, That respondent Charles V. Herron, trading as Charles 
V. Herron Co. or in or under any other trade name, his agents, em- 
ployees, representatives, successors, or assigns, in connection with the 
purchase by him of beans in interstate commerce, do forthwith cease 


+ Cases before Commission respectively reported in 25 F. T. C. 564, 26 F. T. C. 200, and 
26 F. T. C. 486. 
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and desist from receiving or accepting from respondents, Ryon Grain 
Co. and McLaughlin, Ward & Co., any commission, brokerage or other 
compensation or any allowance or discount in lieu thereof upon such 
purchases of beans by said respondent Charles V. Herron outright 
and for his own account, whether trading under the name Charles V. 
Herron Co., or in or under any other name. 

It is further ordered, That respondents, Ryon Grain Co. and Mc- 
Laughlin, Ward & Co., and their successors or assigns, their officers, 
agents, employees, and representatives, in connection with the sale and 
distribution of beans in interstate commerce, do forthwith cease and 
desist from making, granting, or allowing, or causing or permitting 
to be made, granted, or allowed to respondent Charles V. Herron, 
trading as Charles V. Herron Co., or in or under any other name, or 
ito any agent, employee or representative of his, any commission, 
brokerage, or other compensation or allowance or discount in lieu 
thereof upon sales of beans to the said respondent Charles V. Herron, 
trading as Charles V. Herron Co. or in or under any other name. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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In THE MATTER OF 


MILTON S. KRONHEIM & SON, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3400. Complaint, May 5, 1938—Decision, Feb. 9, 1940 


Where five concerns engaged in sale and shipment of alcoholic beverages at 


wholesale in commerce in the District of Columbia to licensed retail 
package stores located throughout said District, for resale to ultimate 
consumers, and in purchasing such beverages from various distillers, sellers, 
and selling agencies located without such District, and in causing products 
thus purchased to be shipped into the District from the various States 
in which said distillers, etc., were located, and, as thus engaged, in sub- 
stantial competition with others likewise engaged in the wholesaling of 
alcoholic beverages in commerce in the District aforesaid ; 


In carrying out and making effective a system or policy of merchandising, 


(a) 


which they adopted, established, and maintained, of setting up specified 
standard and uniform minimum resale prices, discounts and markups 
at which their said products should be sold at retail, and in the main- 
tenance of which they solicited and secured active support and cooperation 
of District Retail Liquor Dealers Association, some 175 members of said 
Association, and secretary thereof, who was its chief administrative 
officer— 

Entered into unlawful contracts, agreements, and understandings with 
retail dealers, directly and through instrumentality of their said retail 
association, and through said wholesalers’ own association, with intent of 
binding such retailers and wholesalers and their said associations to main- 
tenance of said uniform minimum resale prices, discounts, or markups, 
and in pursuance of aforesaid contracts, ete., and with purpose and effect 
of obtaining and maintaining fixed uniform minimum resale prices of such 
beverages sold to and by various retail liquor dealers in such District, 
unlawfully combined, confederated, and agreed, among themselves and 
with retail liquor dealer members of said retail association and other 
retailers, and with retail association itself, to accept, cooperate in, main- 
tain, and enforce the said fixed uniform minimum resale price maintenance 
system and policy of their said wholesale association and its members; 
and 


Where said wholesale association and wholesalers, and each of them, pursuant 


(b) 


to said policy 
Hntered into agreements and understanding with each other and with 
their respective retail dealer vendees, and with aforesaid retail association, 
with intent and effect of maintaining specified standard or uniform mini- 
mum resale price, discount, and markup at which such alcoholic beverages 
were to be sold by said wholesalers and resold by retail dealer members 
of said retail association and others; and 


Where said wholesalers, acting directly and through agency of such wholesale 


association, in attempting to enforce and enforcing resale of such alcoholic 
beverages at specified standard or uniform minimum resale prices, ete., 
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as above described, and through combining and agreeing directly and 
indirectly with various retailers and with said retail association and its 
members, to do and cause to be done, as case might be, acts and things 
below described— 

Reinstated as their customers price-cutting retailers whom they had there- 
tofore refused to sell, upon agreement or understanding therewith and 
with said retail association that suggested minimum resale prices, etce., 
would thereafter be maintained, and circulated and threatened to circulate 
among retailers, wholesalers, and distributors of such products reports or 
lists of those retailers who had eut prices thereon and reports of those 
wholesalers who had continued to sell such beverages to price-cutting 
retailers; and 


(d) Secured and endeavored to secure, through contract, agreement, or under- 


standing, active support and cooperation of each one of their own number 
and of other liquor wholesalers in such District, and of retail dealer 
members of said retail association and other retailers in such District, and 
of retail association itself and its said secretary, in carrying out such 
minimum resale price policy; and 


Where said wholesale association, in furtherance of its objectives-— 


(e) 


Sought and secured active support and cooperation of such retail associa- 
tion, retailer members thereof, and its secretary, whereby, under agreements 
entered into, said retailers were obligated not to sell products purchased 
from such wholesalers at prices below those given to them by such whole- 
salers, and to conform to standards and regulations agreed to by both 
associations, and wholesalers were obligated not to sell to any members of 
retail association or other retailers who violated provisions of agreement by 
cutting prices or otherwise, until retailer member had been restored to good 
standing by such retail association and nonmembers had complied with both 
associations’ requirements to discontinue price cutting; and 


Where such wholesalers and their association— 


(f) 


Engaged in activities directed to securing support and cooperation of dis- 
tillers in enforcing and carrying out policies and objectives of both associa- 
tions respecting price maintenance, and under which representatives of their 
own and distiller missionary representatives and distiller salesmen shopped 
and policed retailers and reported to wholesalers and retail association 
results of such activities, and such distillers’ representatives participated in 
meetings of both associations and actively cooperated in aims and objectives 
thereof and of their members in enforcing price maintenance policy herein- 
above described ; and 


Where said retail association— 
(g) Took steps against several distilling companies which had lowered their 


prices without notifying such association or members thereof, with result 
that situations involved were corrected in practically every such instance, 
and concerned itself also with activities of dealers outside of District and 
in nearby Virginia, where well-known brands were being sold below prices 
obtained by dealer members of local association, with intent to bring about 
markup price by Virginia seller; and 


Where said retail association, acting directly and through agency of its retailer 


members and said secretary thereof, in concert with association and its 
members— 
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(h) Unlawfully combined, conspired, confederated and agreed with each other 
to fix minimum resale prices and markups at which such liquors were to be 
sold at retail in said District, and combined, conspired, etc., with said whole- 
sale association and its members to accept, cooperate in and enforce such 
fixed uniform minimum resale price maintenance system or policy as above 
described ; and 

Where such retail association and secretary thereof— 

(i) Agreed with each other and with various retail dealer members that (1) 
retailers’ profits should be increased through fixing and maintaining uniform 
prices for alcoholic beverages, (2) fixed prices on various brands should be 
maintained between retailer members, (3) products of those wholesalers who 
permitted their liquors to be sold to price-cutting retailers should be boy- 
cotted and threatened therewith, and that (4) only such wholesale dealers 
in said District as conformed to resale price maintenance policy, formulated 
and agreed upon as above, should be supplied with alcoholic beverages by 
distillers, and that through resolutions and joint action of committees dis- 
tiller sellers and their distributors should be so informed and requested to 
conform under penalty of concerted boycotts and threats thereof by retailer 
members, and that (5) wholesalers in District should be notified not to 
supply any price-cutting retailers under threatened penalty of forfeiture and 
boycott; and 

Where said wholesalers, their association, and such retail association and mem- 
bers thereof and its secretary, pursuant to and in execution of such unlawful: 
combinations, ete., and with intent and effect of making same effective— 

(7) Performed acts and things by each agreed to be done, and appointed com- 
mittees and joint committees to confer with respective associations and held 
joint meetings with each other and, through exertion of improper and 
unlawful pressure, influence, coercion, boycott, and threats thereof, demanded 
and received from such distiller sellers and distributors outside District, 
and from each other, adoption, establishment and maintenance of aforesaid 
and similar systems or policies of merchandising under which standard 
uniform minimum resale prices, discounts, and markups were fixed at which 
alcoholic beverages of various distillers should be and were resold by 
wholesalers and retailers in commerce in such District ; and 

Where said retail association’s secretary, in furtherance and execution of such 
combinations, ete.— 

(k) Spied upon retailers and reported price cutting, and demanded of distiller 
sellers and wholesalers herein that they blacklist price cutters, and, as such 
secretary and individually, sought to and did enforce such demands with 
boyeott and threats thereof upon wholesalers aforesaid, who refused to 
cooperate fully in maintaining uniform minimum resale prices; and 

Where both associations and their members— 

(t) Directed efforts to stop retail price cutting and to prevent wholesalers from 
making such price cuts possible through deals, discounts and other schemes, 
permitting offer by retailers of advertised brands below prices obtained by 
majority of association members, and participated in one another’s meetings 
and exchanged ideas and appointed committees and joint committees di- 
rected to bringing about price maintenance policy advocated by both, with 
result that definite agreement and understanding was reached between the 
two and their members whereby retail association and members undertook 
to continue active surveillance, shopping and policing of retail business and 
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to act promptly to correct price cutting by citing offending members to show 
cause why they should not be expelled, and wholesale association and mem- 
bers agreed that, upon notification from other of citation or expulsion of 
any retail dealer, they would refuse him further merchandise pending 
promise of future conformance and reinstatement as member, or promise of 
conformance if non-member, and with further result that various retailers 
branded as price-cutters were thereafter refused supplies by said whole- 
salers; and 

Where said retail association and its members— 

(m) Instituted boycott against wholesaler of whom they had theretofore pur- 
chased, for sale to cut price liquor store and thereafter refused to purchase 
from said offender, with result that wholesaler incurred loss of thousands 
of dollars and valuable special franchise for sale and distribution of all 
products made and sold by certain company in said District, and considered 
as best in trade; and 

Where two of said wholesalers— 

(7) Advised all retailers in such District by circular letter that they were, in 
effect, establishing practice under which they would enter into sub-franchise 
agreements for sale of their products only with those retailers agreeing to 
respect minimum suggested resale prices named by them therefor, and 
secured thereby signatures of some 400 retailers to such agreements, and 
refused further sales to retailers declining thus to obligate themselves, with 
result that such refusing retailers were not supplied and, in case of one of 
their number, was unable, by reason of activities aforesaid, to purchase 
same even from dealer in other city; and 

Where members of such wholesale association, following meetings by com- 
mittees of both and members thereof— 

(o) Deposited with their secretary, and to be held by him, checks for $1,000 
each to bind respective members to their agreement and understanding that 
knowing sale by wholesale dealer member to price-cutting retailer sub- 
jected him to forfeiture of said amount or portion thereof; and 

Where said retail association and its secretary, as further means of forcing 
adherence to agreements and understandings between retailers and whole- 
salers and their associations— 

(p) Employed well-known detective agency to spy upon certain dealers to 
ascertain whether wholesalers were shipping to cut price retailers, or those 
alleged to have been cutting prices, in quantities above those agreed upon 
by the two associations and members thereof, and at prices other than 
those agreed upon; and 

Where such wholesalers, pursuant to their agreements and understandings with 
retailers and their association and wholesale association— 

(q) Adopted price and discount schedule aimed and intended further to prevent 
price cutting, and under which provision was made for 1 percent discount 
on purchase of one case of advertised standard brand whiskies, 2 percent 
on three-case purchases, and 3 percent on five-case purchases, with latter, 
limit to be sold to retailer, and which replaced theretofore discounts ranging 
from 2 to 15 percent on purchases; and 

(r) Furnished to retailers at all times price lists covering products concerned 
and disclosing suggested resale price per bottle at which retailers, under 
contracts, ete., entered into by them and their association with whole- 
salers and their association, were to resell to consumers; and 
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Where retail and wholesale associations, members of which, but for matters and 
things herein set out, would be naturally and normally in competition with 
each other in price and otherwise, and were in competition with others in 
sale and distribution of such beverages to retailers or consumers, as case 
might be, in said District— 

(s) Had many meetings and conferences through their respective attorneys with 
counsel for Distilled Spirits Institute, comprising all distillers in United 
States, to secure aid in joint endeavor of such associations and members 
to fix standard minimum resale prices for such products in such District ; 

With result that capacity, tendency and effect of said agreements, combinations, 
conspiracies and undertakings, and acts and things performed thereunder, 
as above set forth, were— 

(a) To unreasonably lessen, restrain, stiffle, hamper, and suppress compe- 
tition in said alcoholic beverages, and to deprive wholesale dealers, distribu- 
tors and retail dealers, and the purchasing public generally, of the ad- 
vantages in price, service and other considerations which they would receive 
and enjoy under conditions of normal and unrestricted or free and fair 
competition in trade in alcoholic beverage business; and otherwise to 
operate as a restraint upon and a detriment to the freedom of fair and 
legitimate competition in commerce; and 

(bo) To prejudice and injure the public, producers of alcoholic beverages, 
retail dealers, distributors, wholesalers, and others who do not conform to, 
or cooperate in, the program of said various wholesale and retail concerns, 
associations and individual, as above set forth: 

Held, That such acts and practices of said various wholesale and retail con- 
cerns, associations and individual, under the conditions and circumstances 
set forth, were all to the prejudice of the public and competitors, and 
constituted unfair methods of competition. 


Before Mr. John J. Keenan, trial examiner. 

Mr. Floyd O. Collins and Mr. DeWitt T. Puckett for the Com- 
mission. 

Mr. Alin L. Newmyer, Mr. David G. Bress and Mr. F. Joseph 
Donohue, of Washington, D. C., for Milton §. Kronheim & Son, Inc. 

Mr, William E. Furey, of Washington, D. C., for Marvin & Snead 
Sales Corporation. 

Siegel & Siegel, of Baltimore, Md., for Phillip Horwitz and Leon 
Samet. 

Mr. Norman J. Morrison of Cooke & Beneman, of Washington, 
D. C., for International Distributing Co. 

Mr. John Ff. Fitzpatrick, of Washington, D. C., for Washington 
Wholesale Liquor Corporation. 

Mr. Hyman M. Goldstein, of Washington, D. C., for Globe Dis- 
tributing Co., Inc. 

Mr, Manuel J. Davis, Mr. F. Joseph Donohue and King & Nord- 
linger, of Washington, D. C., for Manuel J. Davis and D. C. Exclu- 
sive Retail Liquor Dealers Association. 

Mr. Milford F. Schwartz, of Washington, D. C., for Wholesale 
Liquor Dealers of Washington. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that each and all of the 
parties named in the caption hereof, hereinafter referred to as re- 
spondents, have violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrary 1. Respondents Milton S. Kronheim & Son, Inc., 3301 
K Street, NW.; Marvin & Snead Sales Corporation, 219 G Street, 
NW.; International Distributing Corporation, 917 E Street, NW.; 
Washington Wholesale Liquor Corporation, 1119 Twenty-first Street, 
NW.; and Globe Distributing Co., Inc., 2410 Eighth Place, NE., are 
corporations separately organized, existing and doing business under 
and by virtue of the Code of the District of Columbia, with principal 
office and place of business at the street addresses respectively stated, 
in the city of Washington, in said District. 

Respondent Philip Horwitz and Leon Samet are partners trading 
under the name and style Roma Wine & Liquor Co., having their 
place of business at 1006 Fifth Street, NW., in the city of Washing- 
ton, in the District of Columbia. 

Each of the respondents named in paragraph 1 is now, and for more 
than 1 year last past, has been engaged in selling in commerce in the 
District of Columbia, beverages at wholesale to licensed retail pack- 
age stores located throughout the said District, for resale to the ulti- 
mate consumer thereof. Said respondents are hereinafter referred 
to as “respondent wholesalers.” Said respondent wholesalers pur- 
chase such alcoholic beverages from various distiller sellers and sell- 
ing agencies located outside of the District of Columbia and upon 
such purchases being made, cause the same to be shipped into the 
District of Columbia from the various States of the United States 
in which said distiller sellers and selling agencies are located. In the 
course and conduct of their respective businesses as aforesaid, each 
of the respondent wholesalers is in substantial competition with other 
corporations, individuals, and partnerships likewise engaged in the 
wholesaling of alcoholic beverages in commerce in the District of 
Columbia. 

Par. 2. Respondent D. C. Exclusive Retail Liquor Dealers Associa- 
tion is an incorporated trade association of retail liquor dealers, located 
and doing business in the District of Columbia, said corporation having 
been organized, existing, and doing business under and by virtue of 
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the Code of the District of Columbia, having its office and principal 
place of business at Room 829, Woodward Building, in the city of 
Washington, in said District. Said Association has about 150 mem- 
bers, who operate licensed retail stores selling packaged liquors. It is 
now, and for more than 1 year last has been engaged in attempting to 
procure national legislation and local regulations by it deemed to be 
beneficial to its members; in enforcing observance by its members and 
others of the price maintenance policies as hereinafter described; with 
respect to the sales of all alcoholic beverages; and in otherwise promot- 
ing the common business interests and joint welfare of its respective 
members for their mutual profit and advantage. This respondent is 
hereinafter referred to as the “Retail Association.” 

Respondent Manuel Davis is now, and for more than 1 year last past, 
has been secretary of D. C. Exclusive Retail Liquor Dealers Associa- 
tion, and is the chief administrative officer of such Association, Manuel 
Davis, individually, and in his said executive capacity, actively par- 
ticipated in each act and practice hereinafter alleged against the said 
Retail Association. 

Par. 3. Respondent Wholesale Liquor Dealers of Washington, Inc., 
is a corporation organized, existing and doing business under and by 
virtue of the Code of the District of Columbia, having its office and 
principal place of business in the Investment Building, at Fifteenth 
and K Streets, NW., in the city of Washington, in said District. It 
was organized in 1935 and has a membership of 14 wholesale liquor 
dealers, including the respondent wholesalers. It is now, and for more 
than 1 year last past, has been engaged in attempting to procure 
national legislation and local regulations by it deemed to be beneficial 
to its members; in enforcing observance by its members and others of 
the price maintenance policies as hereinafter described, with respect 
to the sales of all alcoholic beverages; and in otherwise promoting the 
common business interests and joint welfare of its respective members 
for their mutual profit and advantage. This respondent is hereinafter 
referred to as the “Wholesale Association.” 

Par. 4. Respondent wholesalers, in the course and conduct of their 
respective businesses, in order to stabilize and make uniform the resale 
prices of the products by them and each of them sold, as aforesaid, 
adopted, established and have maintained a system or policy of mer- 
chandising whereby they and each of them fix specified, standard, and 
uniform resale prices, discounts and “mark-ups” at which said prod- 
ucts should be resold at retail, and have solicited and secured the active 
support and cooperation of retail dealers and of respondent retail 
association and Manuel Davis, individually and collectively, in the 
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maintenance of said resale prices, discounts and “mark-ups.” In order 
to carry out and make effective said system or policy, said respondent 
wholesalers have entered into unlawful agreements and understand- 
ings with retail dealers directly and through the instrumentality of 
both the respondent retail association and the respondent wholesale 
association, purporting to bind said retail dealers and said respondent 
wholesalers and said respondent associations to the maintenance of 
said resale prices, discounts and “mark-ups.” 

Pursuant to such contracts, understandings and agreements, the 
respondent wholesalers and each of them, acting separately and 
through the instrumentality of respondent wholesale association, with 
the purpose and effect of obtaining and maintaining a fixed, uniform, 
minimum resale price of alcoholic beverages, sold to and by the various 
retail dealers in the District of Columbia, have unlawfully combined, 
confederated and agreed among themselves and with said retail liquor 
dealers, and with respondent retail association, to accept, cooperate in, 
maintain and enforce the said fixed, uniform, minimum resale price 
maintenance system and policy of the said respondent wholesale asso- 
ciation and its members, hereinafter fully described. 

Pursuant to such policy, the respondent wholesalers and each of 
them have entered into agreements or understandings with each other 
and with their respective retail dealer vendees and with the respondent 
retail association, the purpose and effect of which is to maintain a 
specified, standard or uniform minimum resale price, discount and 
“mark-up” at which the said alcoholic beverages are to be sold by 
respondent wholesalers and at which the said alcoholic beverages are 
to be resold by the retail dealer members of the respondent retail 
association. 

Further pursuant to such policy, acting directly and through the 
agency of the said respondent wholesale association, the respondent 
wholesalers herein named have attempted to enforce the resale of said 
alcoholic beverages at specified, standard or uniform minimum resale 
prices, discounts of “mark-ups” by, among others, the following 
methods or means: 

1. By reinstating as their customers price-cutting retail dealers 
whom they have theretofore refused to sell, upon the agreement or 
understanding with such retail dealers that the suggested minimum 
resale prices, discounts or “mark-ups” will thereafter be maintained. 

2. By circulating and threatening to circulate among retailers, 
wholesalers and other distributors of alcoholic beverages reports or 
lists of those retailers who have cut prices on said products, and reports 
of those wholesalers who have continued to sell alcoholic beverages to 
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retail dealers who have cut prices on said products to a figure below 
the minimum resale price so fixed. 

3. By combining and agreeing, directly and indirectly with various 
retailers and with the respondent D. C. Exclusive Retail Liquor 
Dealers Association, to do and to cause to be done the foregoing acts 
and things. 

4, By securing and endeavoring to secure through contract, agree- 
ment and understanding, the active support and cooperation of each 
respondent wholesaler and of other wholesalers of liquor in the District 
of Columbia, of retail dealer members of the respondent retail associa- 
tion and of other retail dealers in the District of Columbia, indi- 
vidually and collectively, in carrying out the minimum resale price 
policy aforesaid. 

Par. 5. Pursuant to the policy and system of merchandising herein- 
before described, respondent Milton S. Kronheim & Son, Inc., circu- 
lated the retail trade in the District of Columbia, requesting and 
soliciting all of that respondent’s retail customers to enter into signed 
agreements to maintain the suggested resale prices of respondent 
Milton S. Kronheim & Son, Inc., and of approximately 400 retailers 
located in the city of Washington, District of Columbia, as of February 
18, 1938, secured the signatures of approximately 392 of such retailers 
to these agreements, and said respondent refuses to sell any retailer 
who will not sign such agreement, known and described by respondent 
as the “Kronheim Franchise Agreement.” In soliciting such agree- 
ments, respondent stated in part: 

Your signature will entitle you to buy our goods and receive our best coopera- 
tion. We will promise you not to sell to anyone else who does not agree to the 
same conditions under which you, and all others who sign, will operate. 

We cannot controi any other wholesaler’s merchandise, but we will control our 
own to the limit of the law. Unfortunately, some of the laws designed to protect 
legitimate business are so constructed that they also permit undue freedom to 
unethical operators. Right now we operate under definite standards. Our 
franchises from our distillers impose certain obligations which we cannot maintain 
without the support of the retailers * * * 


WE ARE CLOSING OUR OFFICE TOMORROW AND KEEPING IT CLOSED UNTIL OUR SALESMEN 
HAVE COVERED EVERY “A” LICENSEE IN WASHINGTON. 


Upon the obtaining of the retail dealer vendee’s signature to such 


agreement, respondent Milton S. Kronheim & Son, Inc. issued and 


delivered to such contracting party a lithographed certificate reading 
as follows: 


MILTON S. KRONHEIM & SON, INC., ET AL. 461 
452 Complaint 
An Agreement by which 


MILTON S. KRONHEIM & SON, INC. 
awards Sub-Franchise to 


For Better Cooperation between Wholesaler and Retailer 
in the Maintenance of 
FAIR PRICHS AND FAIR TRADE PRACTICES 
In the District of Columbia 


for the Benefit and Protection of the Public 
and to Maintain the 
High Standards of the Wine and Spirits Industry 


(Proprietor of Licensee) 
Mitton 8. KrRonHEIM. (S). 
(Mizton 8. KronHetm & Son, INc.) 


Par. 6. Pursuant to the policy and system of merchandising herein- 
before described, respondent Globe Distributing Co., Inc., circularized 
the retail trade in the District of Columbia, requesting and soliciting 
all of that respondent’s retail customers to enter into written agree- 
ments to maintain the suggested resale prices of Globe Distributing 
Company, Inc., and upon the obtaining of the retail dealer vendee’s sig- 
nature to such agreement, this respondent issued and delivered to such 
contracting party a lithographed certificate of “sub-franchise” iden- 
tical (except as to the names of the contracting parties) with that 
issued by respondent Milton S. Kronheim & Son, Inc., described in 
paragraph 5 hereof. 

Par. 7. Respondent D. C. Exclusive Retail Liquor Dealers Associa- 
tion, acting directly and through the agency of its retail dealer mem- 
bers, and the respondent Manuel J. Davis, individually and as Secre- 
tary of said retail association, and each of them, in concert with said 
association and its said members have unlawfully combined, confed- 
erated and agreed with each other to fix uniform resale prices and 
“mark-ups” at which said liquors are to be sold at retail in the District 
of Columbia, and have unlawfully combined, confederated and agreed 
with respondent wholesale association, its members, and with respon- 
dent wholesalers to accept, cooperate in and enforce the same fixed 
uniform minimum resale price maintenance system and policy as fully 
described in paragraph 4 hereof. And on their part and the part of 
each of them, respondent retail association and respondent Manuel J. 
Davis have agreed with each other and with the various retail dealer 
members of said retail association in substance and effect as follows: 
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1. That the retail dealers’ profits should be increased by fixing and 
maintaining a uniform price for alcoholic beverages. 

2. That fixed prices on various brands should be maintained between 
the retail dealer members of the said respondent retail association. 

3. That the products of those wholesalers, including the respondent 
wholesalers, who have permitted their liquors to be sold to retail 
dealers known to engage in price-cutting activities, shall be boycotted 
and threatened with boycott. 

4. That only such wholesale liquor dealers in the District of 
Columbia as conform to the established resale price maintenance 
policy formulated and agreed upon as aforesaid should be supplied 
with alcoholic beverages by the distillers thereof and the distributing 
agencies of such distillers, and that through resolutions, and joint 
action of committees appointed for that purpose, the various dis- 
tiller sellers and their distributors should be so informed and re- 
quested to conform to such policy, under penalty of concerted boycott 
and threats of such boycott by the retail dealer members of said retail 
association. 

5. That wholesalers in the District of Columbia, including respond- 
ent wholesalers, should be notified not to supply any price-cutting 
retailers under threatened penalty of forfeiture and boycott. 

Par. 8. Pursuant to and in execution of the aforesaid unlawful 
combinations, confederacies, and agreements or understandings, and 
with the purpose and effect of making them effective, the respondent 
wholesalers, respondent wholesale associations, the respondent retail 
association, and Manuel J. Davis, and each of them, executed and 
performed the acts and things by each of them agreed to be done 
pursuant thereto; appointed committees and joint committees to 
confer with the respective respondent associations, and held joint 
meetings with each other, and by means of exerting improper and 
unlawful pressure, influence, coercion, boycotts, and threats of boy- 
cott, demanded and received from the aforesaid distiller-sellers and 
distributors outside of the District of Columbia, and from each other, 
the adoption, establishment and maintenance of the aforesaid and 
similar systems or policies of merchandising, fixing standard, uni- 
form resale prices, discounts and “mark-ups” at which the said alco- 
holic beverages of the various distiller-suppliers should be and were 
resold by wholesalers and retail dealers in commerce in the District 
of Columbia. 

The said Manuel J. Davis, in furtherance and execution of said 
conspiracies, combinations, confederacies and agreements, did spy 
upon retailers, report price-cutting and make demands upon dis- 
tiller-sellers and respondent wholesalers that they “black-list” such 
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price-cutters, and acting individually and on behalf of the respondent 
D. C. Exclusive Retail Liquor Dealers Association, sought to and 
did enforce such demand with boycotts, and threats of boycott, both 
upon. the said distiller-sellers and the respondent wholesalers, who 
refused to maintain the uniform, minimum resale prices agreed upon 
by the members of the said D. C, Exclusive Retail Liquor Dealers 
Association. 

Par. 9. Respondents, by the aforesaid agreements, combinations, 
conspiracies, and by the aforesaid acts and practices by them under- 
taken and done pursuant to such agreements, hindered, obstructed, 
and restrained commerce in the District of Columbia and the flow 
of commerce into the District of Columbia, and the direct effect 
thereof was to suppress competition among wholesalers and retail 
dealers in the distribution and sale of liquors in the District of 
Columbia, and to prevent them from selling said liquors at such 
lower prices as they might deem adequate and warranted by their 
respective selling costs, and by trade conditions generally, and to 
deprive the purchasers of said products of the advantages in price 
which would otherwise obtain from a natural and unobstructed flow 
of commerce in said products, tending unduly to hinder and suppress 
competition in the resale of said products in commerce in the District 
of Columbia. 

Par. 10. The aforesaid acts and practices of the respondents and 
each of them as herein alleged, are all to the prejudice of the public 
and constitute an unfair method of competition and unfair and de- 
ceptive acts and practices in commerce, within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Finprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 5, A. D., 1938, issued and 
served its complaint in this proceeding upon the respondents specfi- 
cally named in the caption hereof, charging them with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of the said act. After the issuance and service of said com- 
plaint and the filing of respondents’ answers thereto, testimony and 
other evidence in support of the allegations of the complaint were 
introduced by Floyd O. Collins, Esq., and D. T. Puckett, Esq., attor- 
neys for the Commission, and in opposition to the allegations of the 
complaint by Milton W. King, Esq., Manuel J. Davis, Esq., Norman 
J. Morrison, Esq., John R. Fitzpatrick, Esq., F. Joseph Donohue, 
Esq., William E. Furey, Esq., Milford F. Schwartz, Esq., Henry M. 
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Siegel, Esq., and Hyman M. Goldstein, Esq., all members of the bar 
of the District of Columbia, attorneys for the respondents, before 
John J. Keenan, a trial examiner of the Commission theretofore duly 
designated by it, and the said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceedings regularly came on or for final hearing before the 
Commission on, said complaint, the asnwers thereto, the testimony 
and other evidence, briefs in support of the complaint and in op- 
position thereto, and the oral arguments of counsel aforesaid. And 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1, Respondents Milton S. Kronheim & Son, Inc., 3301 
K Street, NW.; Marvin & Snead Sales Corporation, 219 G Street, 
NW.; International Distributing Corporation, 917 E Street, NW.; 
Washington Wholesale Liquor Corporation, 1119 Twenty-first Street, 
NW.; and Globe Distributing Company, Inc., 2410 Eighth Place, 
NE., are, with the exception of the Globe Distributing Company, 
Inc., all corporations separately organized, existing and doing busi- 
ness under and by virtue of the Code of the District of Columbia, 
with principal offices and places of business at the street addresses 
as stated above, in the city of Washington, in the District of Colum- 
bia. The Globe Distributing Company, Inc. (designated in the com- 
plaint as a District of Columbia corporation), was organized and 
exists under and by virtue of the laws of the State of Maryland. 

Respondents Philip Hurwitz (named Phillip Horwitz in the com- 
plaint), and Leon Samet are copartners trading under the name and 
style Roma Wine & Liquor Co., having their place of business at 1006 
Fifth Street, NW., in the city of Washington, in the District of 
Columbia. 

Each of the above named respondents is now and for more than a 
year last past has been engaged in selling and shipping alcoholic 
beverages at wholesale in commerce in the District of Columbia to 
licensed retail package stores located throughout the said District for 
resale to the ultimate consumer thereof. Said respondent whole- 
salers purchased such alcoholic beverages from various distillers, 
sellers and selling agencies located outside of the District of Colum- 
bia and upon such purchases being made, caused the same to be 
shipped into the said District from the various States of the United 
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States in which said distillers, sellers and selling agencies are located, 
to said respondent wholesalers in the District of Columbia. 

In the course and conduct of their business as aforesaid, each of 
the respondent wholesalers is in substantial competition with other 
corporations, individuals, firms, and partnerships likewise engaged in 
the wholesaling of alcoholic beverages in commerce in the District 
of Columbia. 

Par. 2. Respondent D. C. Exclusive Retail Liquor Dealers Asso- 
ciation, organized in 1935, is an incorporated trade association of 
retail liquor dealers, incorporated, existing, and doing business under 
and by virtue of the Code of the District of Columbia, having its 
office and principal place of business at Room 829 Woodward Build- 
ing, in the city of Washington, in said District. Said Association 
has approximately 175 members who operate licensed retail liquor 
stores selling packaged liquors. It is now, and for more than 1 year 
last past has been, engaged in attempting to procure national legis- 
lation and other regulations by it deemed to be beneficial to its mem- 
bers; in enforcing observance by its members and others of the price 
maintenance policies as hereinafter described, with respect to the sale 
of alcoholic beverages; and in otherwise promoting the common busi- 
ness interests and joint welfare of its respective members for their 
mutual profit and advantage. The officers for 1938, elected at x 
meeting held on February 3, 1938, at the Hay-Adams House were: 


President, William Stein. 

2d Vice President, I. Jacobson. 
Secretary, Manuel J. Davis. 
Sergeant at Arms, J. Abramson. 


Each of the retail liquor dealer members of the D. C. Retail Liquor 
Dealers Association is now and for more than a year last past has 
been engaged in the sale of alcoholic beverages at retail in commerce 
in the District of Columbia to consumers of said liquor. The said 
retail dealer members purchase large quantities of alcoholic bever- 
ages from the respondent wholesalers and others in the District of 
Columbia, and in addition thereto purchase alcoholic beverages from 
various distillers, and selling agencies located outside the District of 
Columbia, upon permits secured from the Alcoholic Beverage Control 
Board of the said District, and upon such purchases being made, 
cause the same to be shipped into the District of Columbia from the 
various States of the United States in which said distillers, sellers, 
and selling agencies are located. In the course and conduct of their 
respective businesses as aforesaid, each of the retail dealer members of 
the D. C. Exclusive Retail Liquor Dealers Association, Inc., is in 
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substantial competition with other firms, corporations, individuals, 
and partnerships likewise engaged in the sale of alcoholic beverages 
in commerce in the District of Columbia. This respondent is herein- 
after referred to as “Retail Association.” __ 

Par. 3. Respondent Manuel J. Davis, (named in the complaint as 
Manuel Davis) is now, and since its organization, has been secretary 
and attorney for the said Retail Association, and the chief adminis- 
trative officer of same. Said Manual J. Davis, individually and in 
his said executive capacity, actively participated in each and every 
act and practice hereinafter set forth. 

Par. 4. Respondent Wholesale Liquor Dealers of Washington 
(listed in complaint as “Wholesale Liquor Dealers of Washington, 
Inc.”), is a voluntary mutual association organized, existing and 
doing business under and by virtue of the Code of the District of 
Columbia, having its office and principal place of business in the 
Investment Building, at Fifteenth and K Streets, NW., in the city of 
Washington, in said District. It was organized in 1935 and at the 
time of the issuance of the complaint herein had a membership of 
14 wholesale liquor dealers, including respondent wholesalers. It is 
now, and since its organization has been, engaged in attempting to 
procure national legislation and local regulations by it deemed to be 
beneficial to its members; and in enforcing observance by its members 
and others of the price maintenance policies hereinafter described, 
with respect to the sale of all alcoholic beverages, and otherwise in 
promoting the common business interests and joint welfare of its 
respective members for their mutual profit and advantage. It does 
not have any regularly elected officers, except a secretary, who, as in 
the Retail Association, is also attorney for the said Association. 
This respondent is hereinafter referred to as the “Wholesale 
Association.” 

Par. 5. The respondent wholesale dealers, in the course and conduct 
of their respective businesses, in order to stabilize and make uniform 
the minimum resale prices of the products by them and each of them 
sold, as aforesaid, adopted, established, and have maintained a system 
or policy of merchandising whereby they and each of them set speci- 
fied standard and uniform minimum resale prices, discounts and 
“mark-ups,” at which said products should be sold at retail by the 
retail dealers; and have solicited and secured the active support and 
cooperation of the Retail Association, the retail dealer members 
thereof and Manuel J. Davis, individually and collectively, in the 
maintenance of said minimum resale prices, discounts and “mark-ups.” 

Tn order to carry out and make effective the said system or policy, 
the said respondent wholesale dealers have entered into unlawful con- 
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tracts, agreements and understandings with retail dealers, directly and 
through the instrumentality of the respondent Retail Association and 
the respondent Wholesale Association, for the purpose of binding said 
retailers and said respondent wholesalers and said respondent Asso- 
ciations to the maintenance of the said uniform, minimum resale 
prices, discounts, or “mark-ups.” 

Pursuant to such contracts, understandings and agreements the re- 
spondent wholesalers, and each of them, acting separately and through 
the instrumentality of respondent Wholesale Association, and with 
the purpose and effect of obtaining and maintaining the said fixed 
uniform, minimum resale prices of alcoholic beverages, sold to and 
by the various retail liquor dealers in the District of Columbia, having 
unlawfully combined, confederated, and agreed among themselves and 
with the said retail liquor dealer-members of the Retail Association, 
and with other retail dealers and the Retail Association, to accept, 
cooperate in, maintain and enforce the said fixed uniform, minimum 
resale price maintenance system and policy of respondent Wholesale 
Association and its members. . 

Par. 6. The said respondent Wholesale Association and respondent 
wholesalers, and each of them, pursuant to such policy have entered 
into agreements and understandings with each other and with their 
respective retail dealer vendees and with respondent Retail Associa- 
tion, the purpose and effect of which is to maintain a specified stand- 
ard or uniform, minimum resale price, discount and “mark-up” at 
which said alcoholic beverages are to be sold by respondent whole- 
salers, and resold by the retail dealer-members of the respondent 
Retail Association and others. 

Further pursuant to such policy, and acting directly and through 
the agency of the said respondent Wholesale Association, the respond- 
ent wholesalers herein named attempted to and did enforce the resale 
of the said alcoholic beverages at specified standard or uniform mini- 
mum resale prices, discounts or “mark-ups,” by, among others, the 
following methods or means: 

(a) By reinstating as their customers price-cutting retail dealers 
whom they have theretofore refused to sell, upon the agreement or 
understanding with such retail dealers and the Retail Association, that 
suggested minimum resale prices, discounts or “mark-ups” will there- 
after be maintained. 

(6) By circulating and threatening to circulate among retailers, 
wholesalers, and distributors of alcoholic beverages reports or lists 
of those retail dealers who have cut prices on said products, and re- 
ports of those wholesalers who have continued to sell alcoholic bever- 
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ages to retail dealers who have cut prices on said products to a figure 
below the minimum resale price so fixed. 

(c) By combining and agreeing, directly and indirectly, with 
various retailers and with respondent Retail Association and its mem- 
bers to do, and to cause to be done, the foregoing acts and things. 

(d) By securing and endeavoring to secure through contract, agree- 
ment or understanding, the active support and cooperation of each 
respondent wholesaler and of other wholesalers of liquor in the Dis- 
trict of Columbia; of retail dealer-members of the respondent Retail 
Association and other retail dealers in the District of Columbia, of the 
Retail Association, and of Manuel J. Davis, individually and as secre- 
tary of said Association, and all individually and collectively, in 
carrying out the minimum resale price policy aforesaid. 

Par. 7. The respondent Wholesale Association, in furtherance of its 
objectives, sought and secured the active support and cooperation of 
the respondent Retail Association, the retail dealer-members of said 
Association, and Manuel J. Davis, individually and as secretary of 
said Association, whereby agreements were entered into by the terms 
of which it was agreed that the said retail dealers would not sell their 
products purchased from respondent wholesalers at prices below the 
prices given to said retailers by the said respondent wholesalers; that 
they would conform to standards and regulations agreed to by both 
Associations; that the wholesale liquor dealers would not sell to any 
members of the Retail Association or other retail dealers who violate 
the provisions of the agreement by cutting prices or otherwise until 
such retail dealer-member is restored to good standing by said Retail 
Association, and others not members of the Association have complied 
with the requirements of both Associations to discontinue price cutting. 

The respondent wholesalers and respondent Wholesale Association 
were active in securing the support and cooperation of the distillers 
in the enforcing and carrying out of the policies and objectives of both 
Associations respecting price maintenance. 

Par. 8. Representatives of the respondent wholesale dealers and dis- 
tiller missionary representatives (men employed by the various dis- 
tilling companies to visit the retail and wholesale trade throughout 
the United States as good-will representatives who distribute adver- 
tising matter and window displays; check all sales and prices ob- 
tained for their products by wholesale and retail dealers; adjust dif- 
ferences and complaints, and generally do whatever may be neces- 
sary to keep the various dealers favorably disposed toward their 
products), and salesmen of said distillers shopped and policed the 
retail dealers, reporting to the respondent wholesale dealers and Re- 
tail Association the results of their activities. Said distillers’ repre- 
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sentatives participated in meetings of both Associations and actively 
cooperated in the aims and objects of said Associations and mem- 
bers thereof to enforce the price maintenance policy hereinbefore 
mentioned. 

Par. 9. The respondent Wholesale and Retail Association members 
constitute a large and important part of the wholesale and retail dis- 
tributors of alcoholic beverages in the District of Columbia; and such 
members constitute a group so powerful and influential in the trade 
as to be able to substantially control and influence the flow of trade 
and commerce in alcoholic beverages into and in the District of 
Columbia. 

Par. 10. From the inception or organization of the Retail and 
Wholesale Associations, the said Associations and the dealer-members 
thereof directed their efforts to bringing about price maintenance. 
The Retail Association was particularly active, and as early as Octo- 
ber 1935, took active steps against several distilling companies, because 
said companies lowered their prices without notifying the said Asso- 
ciation or its members. 

Davis, upon direction of the Association, addressed the following 
letter to the Schenley Products Corporation: 


D. C. EXCLUSIVE RETAIL 
LIQUOR DEALERS ASSOCIATION 
829-831 WOODWARD BUILDING 
WASHINGTON, D. C. 
NovEeMBER 19, 1935. 
Mr. Lou ROsENSTEIL, 
20 W. 40th Street, New York City, N. Y. 

DeEAR Mr. ROSENSTEIL: The D. C. Exclusive Retail Liquor Dealers Association, 
at a regular meeting, informed me to send you this letter bearing out the fol- 
lowing information: 

Schenleys Red Label Whiskey, priced at $1.33 per pint was reduced to $1.19 
per pint with no notice given of the contemplated change in price but to a few 
retailers, 

The organization, comprised of one hundred and twenty-three (123) retail 
package stores out of one hundred seventy-five (175), feel that some definite 
steps should be taken whereby the respective distillers should take cognizance 
of the fact that such an organization is in being. Heretofore this organization 
has co-operated with every distillery desiring co-operation from the retailers. 
In the past such distilleries as Seagram’s and National Distillers have in- 
formed us of any change in price or policy. This arrangement annured to the 
ultimate benefit of both parties concerned. We personally believe that there 
is no reason in the world why a similar agreement can not be worked out be- 
tween Schenley Products Corporation and the respective retailers throughout the 
country. 

The notice of a contemplated change in price or policy by the distilleries 
to the retailer would give the retailer a sufficient amount of time within which 
to dispose of your goods in the event that you intended to reduce the price. 


470 FEDERAL TRADE COMMISSION DECISIONS 
Findings 30 FS Tc; 


Under your present policy the retailer receives no notice of any change in 
policy or of price. f 

If your distillery had contemplated to repay the respective retailers the dif- 
ference in prices to the retailer, such a policy would be equally as agreeable to 
us. That policy or the one that the Penn-Maryland organization used with us 
prior to bringing their new “Town Tavern” on the market is equally as agree- 
able to the retailers. The Penn-Maryland Corporation gave us more than 10 
days notice that the age of “Penn-Maryland” would be changed, thereby 
enabling us to dispose of the younger whiskey on our shelves. In the case of 
“Old Overholt,” the retailer was permitted to exchange the old “Old Overholt” 
for the new. 

There is no reason in the world why the retailer should not be able to work 
out its problem with the Schenley Products Company in the same manner as it 
has with other distilleries. 

When this industry was still in its infancy and when all the price-cutting 
was going on in this city, this organization stepped to the front and called in all 
the distilleries’ representatives. If I recall correctly, Mr. Dyer represented 
your organization and you also sent a man down from New York City to repre- 
sent your import Corporation. At this meeting we retailers who sell over eighty 
percent (80%) of the liquor in package form in the District of Columbia 
went on record to uphold and maintain the suggested retail prices by the 
distilleries with the thought in view that it would be properly policed and 
advertised. 

Because of that meeting, we in the District of Columbia enjoy a healthier 
and more stable liquor trade than practically any city in the country. We 
police our own members and co-operate with the respective distilleries to the 
utmost extent. 

We want you to feel that this organization is one with whom you can co- 
operate and who is willing to co-operate with your distillery at all times. 
Such meetings as the one which I mentioned above should be given your utmost 
consideration for there is no reason in the wide world why such agreements 
should not exist between the distiller and some one hundred package stores. 

The organization desired that I express their regrets as to the manner in 
which you handled the situation and are willing to meet you on any working 
basis to remedy the situation. 

Yours very truly, 
(Sgd) Manuen J. Davis 
Manuel J. Davis. 


According to the minutes of meetings of said Retail Association, in 
practically every instance said Association was successful in bringing 
about a correction of the situations where distillers reduced a price 
without consulting the Retail Association. The Association also con- 
cerned itself with activities of dealers outside the District of Colum- 
bia. The Alexandria State Liquor Store, of Alexandria, Va., was 
selling well-known brands of liquors at prices below those obtained 
by the dealer-members of the local Association; Davis, upon instruc- 
tion of the members, contacted various distillers for the purpose of 
bringing about a marking-up of price by the Virginia State Store. 
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Par. 11. Respondent Retail Association, acting directly and 
through the agency of its retail dealer-members, and the respondent 
Manuel J. Davis, individually and as secretary of said Retail Associa- 
tion, and each of them, in concert with said Association and its mem- 
bers, have unlawfully combined, conspired, confederated and agreed 
with each other to fix uniform, minimum resale prices and “mark- 
ups” at which said liquors were to be sold at retail in the District 
of Columbia, and have unlawfully combined, conspired, confederated 
and agreed with respondent Wholesale Association and its members 
to accept, cooperate in, and enforce the said fixed uniform, minimum 
resale price maintenance system or policy as described herein. And, 
on their part, and on the part of each of them, respondent Retail 
Association and respondent Manuel J. Davis, individually and as 
secretary of said Association, have agreed with each other and with 
the various retail dealer-members of said Retail Association in sub- 
stance and effect as follows: 

1. That the retail dealers’ profits should be increased by fixing and 
maintaining a uniform price for alcoholic beverages. 

2. That fixed prices on various brands should be maintained be- 
tween the retail dealer members of the said respondent Retail 
Association. 

3. That the products of those wholesalers, including the respondent 
wholesalers, who have permitted their lquors to be sold to retail 
dealers known to be engaged in price-cutting activities, shall be boy- 
cotted and threatened with boycott. 

4. That only such wholesale hquor dealers in the District of Co- 
lumbia as conform to the established resale price maintenance policy 
formulated and agreed upon as aforesaid should be supphed with 
alcoholic beverages by the distillers, and that through resolutions, 
and joint action of committees appointed for that purpose, the vari- 
ous distiller sellers and their distributors should be so informed and 
requested to conform to such policy, under penalty of concerted boy- 
cott and threats of boycott by the retail dealer members of said Retail 
Association. 

5. That wholesalers in the District of Columbia, including respond- 
ent wholesalers, should be notified not to supply any price-cutting 
retailers under threatened penalty of forfeiture and boycott. 

Par, 12. Pursuant to and in execution of the aforesaid unlawful 
combinations, conspiracies, confederacies, agreements or understand- 
ings, and with the purpose and effect of making them effective, the 
respondent wholesalers, respondent Wholesale Association, respond- 
ent Retail Association ,and its members, and Manuel J. Davis, and 
each of them, executed and performed the acts and things by each of 
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them agreed to be done pursuant thereto; appointed committees and 
joint committees to confer with the respective respondent Associa- 
tions, and held joint meetings with each other, and by means of 
exerting improper and unlawful pressure, influence, coercion, boy- 
cotts, and threats of boycotts, demanded and received from the afore- 
said distiller-sellers and distributors outside the District of Columbia, 
and from each other, the adoption, establishment, and maintenance 
of the aforesaid and similar systems or policies of merchandising, 
fixing standard, uniform minimum resale prices, discounts and 
“mark-ups” at which the said alcoholic beverages of various distillers 
should be and were resold by wholesalers and retail dealers in com- 
merce in the District of Columbia. 

The said Manuel J. Davis, in furtherance and execution of said 
combinations, conspiracies, confederacies, agreements or understand- 
ings, did spy upon retailers, report price cutting and make demands 
upon distiller-sellers and respondent wholesalers that they “black- 
list” price-cutters, and acting individually and on behalf of respond- 
ent Retail Association, sought to and did enforce such demand with 
boycotts, and threats of boycott, upon the said respondent whole- 
salers, who refused to cooperate fully in maintaining uniform mini- 
mum resale prices. 

Par. 13. The efforts of both Associations, and their members, were 
intensified during the Christmas holidays of 1937-38, to stop the 
cutting of prices by retail dealers, and to prevent wholesalers from 
making it possible for retail dealers to cut prices by making deals 
with said retail dealers, giving discounts and by other schemes, which 
so reduced the prices of standard advertised brands of whiskeys as to 
permit certain retail dealers to sell said whiskeys at prices below 
those obtained by a majority of the members of the Retail Associa- 
tion. Officers and members of the Retail Association attended meet- 
ings of the Wholesale Association; officers and members of the Whole- 
sale Association attended meetings of the Retail Association and at 
each and all of these meetings the representatives of the two Asso- 
ciations participated in the business being conducted at said meet- 
ings, and put forward their various ideas as to how to accomplish the 
purpose in mind. Committees and joint committees were appointed 
by each Association to bring about the price maintenance policy advo- 
cated by both Associations. ’ 

Pursuant thereto, and as a result of the meetings of the committees 
and joint committees and other activities, there was finally a definite 
agreement and understanding between the said Associations and the 
members thereof whereby the Retail Association and members thereof 
agreed they would continue the active surveillance, shopping, and 
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policing of the retail business, and take prompt steps to correct. the 
cutting of prices by citing price-cutter members of the said Associa- 
tion to show cause why they should not be expelled from raembership 
in the said Association. 

The Wholesale Association and its members agreed that upon noti- 
fication from the Retail Association of the citation or expulsion of 
any retail dealer from membership, they would refuse further mer- 
chandise to such retail dealer until said retail dealer had, upon 
promise to maintain prices, been reinstated in the Retail Association, 
or if said price-cutter was not a member, had promised and agreed to 
maintain the suggested retail prices. Immediately thereafter, Acme 
Liquor Store, Famous Brands Liquor Store, Slavitt’s Liquor Store, 
and several others were branded as price-cutters. 

Par. 14. The above named and other retail liquor stares, shortly 
after these activities and agreements, were refused supplies of whiskey 
by respondent wholesalers. The said refusals dated from on or about 
December 24, 1937, to January 20, 1938. After refusal by all of the 
respondent wholesalers, the Acme Liquor Store, under dates of Jan- 
uary 5, 6, 7, and 8, 1938, directed registered letters and telegrams to 
each of the above named respondent wholesalers, ordering certain 
well-known advertised brands of whiskey, and all of said wholesalers 
refused to fill said orders because of Acme Liquor Store price-cutting 
activities. The same course was followed by the wholesaler respond- 
ents with respect to other retail dealers, both members and non-mem- 
bers of the Retail Association. 

The above mentioned retail stores, and others, were cited by the 
Retail Association to show cause why they should not be expelled 
from membership because of violation of Article V of the Constitu- 
tion and By-Laws, which provides: 

A member is subject to being suspended or expelled for not complying with 

the regulations and purposes adopted by the Association. 
The minutes of meetings and record establish that these dealers were 
charged with price cutting, and the cited members were refused the 
right of counsel at said hearings. Several of those cited were expelled 
from membership in the Retail Association. Those who agreed to 
abide by the price maintenance system were restored to membership, 
as is evidenced by the following extract from the minutes of the Retail 
Association meeting of January 20, 1938: 

The said committee (here the reference to the special committee) met in the 
office of the Association Tuesday, January 11, 1938, 10:00 a. m., at which it 
heard the statements made by Mr. Wilner, Famous Brands Liquor Store. Mr. 


Wilner admitted the fact that he had cut prices, but attempted to justify his 
acts by stating that he was meeting competition from several dealers whom 
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he named. To summarize Mr. Wilner’s statements and testimony would be 
to state that Mr. Wilner assured the committee that he was more than willing 
to abide by the Constitution and By-Laws of the Association and support any 
resolution that it adopted in the interest of licensees. He was more than willing 
to maintain suggested prices, and in fact would do so whether the Association 
caused his suspension from its presence or not. He now felt that the Associa- 
tion was sincere in its efforts to see that suggested prices were maintained, 
and that they now can call upon him to do his share. 

Mr. Wilner further volunteered to remove his electric sign which he had in 
his window, “We will not knowingly be undersold.” 


Par. 15. About this time respondent Globe Distributing Co., Inc. 
sold liquor to a cut-price liquor store. A boycott was instituted 
against the said company by the Retail Association and its members, 
and practically every member of the Retail Association who there- 
tofore had purchased liquors from the Globe Distributing Co., Inc. 
refused to purchase any merchandise from said company resulting 
in the loss of many thousands of dollars and also a very valuable 
special franchise held by the Globe Distributing Co., Inc., as the agent 
for the sale and distribution of all alcoholic beverages manufactured 
and sold by the National Distilling Co. in the District of Columbia. 
(This contract is considered the best in the trade.) 

Par. 16. Soon thereafter, to wit, January 11, 1938, Milton S. Kron- 
heim & Son, Inc., forwarded to every retail dealer in the District of 
Columbia a circular letter in which, among other things, the follow- 
ing statements were made: 


* * * Tomorrow, or aS soon as possible, you will be offered a Kronheim 
franchise agreement. You will be asked to sell our brands on a basis of fair 
practices and fair prices. Your signature will entitle you to buy our goods 
and receive our best cooperation. We will promise you not to sell anyone else 
who does not agree to the same conditions under which you, and all others 
who sign, will operate. 

We cannot control any other wholesaler’s merchandise, but we will control 
our own to the limit of the law. Unfortunately, some of the laws designed 
to protect legitimate business are so constructed that they also permit undue 
freedom to unethical operators. Right now we operate under definite stand- 
ards. Our franchises from our distillers impose certain obligations which we 
cannot maintain without the support of the retailers. 

Therefore our sub-franchise agreements will be obtainable only by retailers 
whose business standards enable us to maintain our own standards. This 
agreement will protect us as wholesalers, you as a retailer and allow the con- 
sumer to buy at a fair price. Anything that will accomplish all three points 
is worthy of your support. Anything that does otherwise should not interest 
you. 

When our salesman calls upon you, please give him your sincere attention, 
and sign the agreement with the assurance that it means better business for 
you. 


Following this, and bearing the same date, a contract was distributed 
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to all of the retailers in the said District. This contract provided as 
follows: 


You are hereby designated by Milton S. Kronheim & Son, Inc., as distributor 
in the District of Columbia of our imported and domestie wines and liquors, 
a list of which is hereto attached, for a term to begin upon the acceptance by 
you of the terms of this letter, signified by your signature upon the enclosed 
duplicate copy, and to continue until terminated upon notice by one party to 
the other. 

#2. During the term of this agreement you agree to use your best efforts 
and all your facilities in actively promoting the sale of our products. 

#3. You agree not to advertise or sell our products in any way that violates 
the spirit or letter of the local A. B. C. Board laws. 

#4. You agree to maintain the suggested consumer prices of Milton S. Kron- 
heim & Son, Inc., as given the 12th day of January, subject to change at all 
times with due notice. 

#5. You will at all times carry floor stocks in reasonable amount of the 
brands of Milton §. Kronheim & Son, Inc., enumerated in the lists submitted 
to you. 

#6. This agreement shall be subject to cancellation by us without notice if 
your bills are not paid when due and shall be automatically terminated in the 
event of your bankruptcy, insolvency, receivership or liquidation. 

#7. It is further agreed that we shall cooperate with you in every way, 
with every facility of our organization, in the interest of the public, the liquor 
industry, and you. 

Miron S. KroNHEIM & SON, INC. 


Accepted by: 


Proprietor or manager. 
Accompanying this letter, there was submitted in certificate form a 
Sub-Franchise Agreement, as follows: 


An Agreement by which 
MILTON S. KRONHEIM & SON, INC. 


awards Sub-Franchise to 


for Better Cooperation between Wholesaler and Retailer 
in the Maintenance of 
FAIR PRICES AND FAIR TRADE PRACTICHS 
in the District of Columbia 
for the Benefit and Protection of the Public 
and to Maintain the 


High Standards of the Wine and Spirits Industry 
"(Proprietor or Licensee.) _ 
Mitton S, KronHeIm (Sgd.) 
(Mitton S. KronHEIm & Son, INc.) 


1938 
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Approximately 400 retail dealers signed this contract. If a retail 
dealer refused to sign the said contract or said franchise agreement 
and contract, he would not be supplied with alcoholic beverages. As 
an instance of the effect of retailers refusing to sign the franchise 
agreement, Kronheim’s letter of January 25, 1938, to Luther A. 
Butler, liquor dealer, 1829 Columbia Road, NW., Washington, D. C., 
is an example. In this letter Kronheim states as follows: 


I am very sorry that you have not signed our dealer franchise agreement. 

We have always enjoyed doing business with you. You have been one of our 
valued accounts and it has been for just such accounts as yours our “dealer 
franchise” was originated. Three hundred eighty-two of the four hundred pack- 
age stores have signed this agreement. Three hundred eighty-two licensed 
dealers can’t be wrong. Our plan has been received by them with a great deal 
of enthusiasm. Other plans and other ideas have failed, and this might be the 
one effective idea to bring order to a disorganized business. 

We hope you will give it a little further thought and get on our bandwagon. 
We need your support and we are most anxious for your business. 

I assure you that it is not our purpose to be arbitrary in this matter—but 
we simply are trying to promote an idea that will insure legitimate profits for 
you and the rest of our customers. 

Respectfully. 
Mitton 8S. KronHerim & Son, INc. 
(sgd.) BrrNarp COHEN. 
Bernard Cohen. 


Butler refused to sign the contract and thereafter could secure no 
merchandise from Kronheim or others. As a result of which, Butler 
secured from the Alcoholic Beverage Control Board of the District 
of Columbia permits to purchase his requirements from without the 
District. He attempted to secure same from Pierce & Hebner, of 
Baltimore, Md. The franchise agreements between the wholesalers 
and retailers and their respective Association’s activities were in some 
manner brought to the attention of the Baltimore wholesaler who had 
contacted Kronheim and other wholesale dealers of the District of 
Columbia, following which, Pierce & Hebner refused to ship the mer- 
chandise for which said Pierce & Hebner had accepted Butler’s check 
for $548.15. Their refusal was brought to the notice of Butler by 
their letter of March 28, 1938, as follows: 


PIERCE AND HEBNER 
Incorporated 
WINES AND LIQUORS 
LaFayette Avenue at Mt. Royal 
BALTIMORE, MD. 
Mar. 28, 19388. 
BUTLER’S BEER & LIQUOR STORE 
1829 Columbia Rd., Washington, D. C. 


GENTLEMEN: It is with great regret that I am returning to you the enclosed 
check and District of Columbia permits #8928 and #8930. 
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We certainly hope you appreciate the situation, as we would like to take care 
of this business for you. However, the various developments in the past few 
days would make it extremely embarrassing if this business were handled as 
outlined in your letter. 

Without going further into the matter the writer is quite sure you will under- 
stand the factors which have governed this decision. 

With kindest regards, we are, 

Sincerely. 
(Sgd.) Gro. Hepner, Jr. 

GH GW 

ENCL. 


Par. 17. Two days after the issuance of the contracts, circulars and 
franchise agreements by respondent Milton S. Kronheim & Son, Inc., 
the Globe Distributing Co., Inc., issued identical circulars, agreements, 
and franchises, which were signed by approximately the same number 
of retailers as had signed the Kronheim agreements. 

Par. 18. In addition to the above, and during the time which these 
latter activities were taking place, and following meetings by commit: 
tees of both Associations and members thereof, the members of the 
Wholesale Association, at a meeting in the office of Milford Schwartz, 
on or about January 8, 1938, each deposited a check for $1,000.00, the 
money to be held by Mr. Schwartz for the purpose of binding each 
member to adhere to their agreement and understanding that if a 
wholesale dealer-member of the Wholesale Association sold knowingly 
to price-cutting retailers his $1,000.00, or a portion thereof, was 
subject to forfeiture. 

Par. 19. As a further means of forcing adherence to the agreements 
and understandings between the retailers and the wholesalers and 
their Associations, the Burns Detective Agency was employed by the 
Retail Association and Manuel J. Davis, to spy upon certain dealers 
for the purpose of ascertaining whether wholesalers were shipping to 
cut-price retail dealers or those alleged to have been cutting prices, in 
quantities above that which had been agreed upon by the two associa- 
tions and members thereof, and at prices other than agreed-upon 
prices. When Davis was called upon for a copy of the agreement 
between his Association and the Burns Detective Agency, he at first 
stated that he had no agreement, and later admitted that there were 
some memoranda, but that he or his Association never retained any 
such matter in the files. This was after denial by Davis that the said 
spying by the Detective Agency was for the purpose of checking on 
price cutters. The evidence, however, discloses the purpose of this 
spying, as is shown by Commission’s Exhibit 41—A, a copy of the work 
journal of the Burns Detective Agency concerning this employment 
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deal, dated December 22, 1937, upon which the following statement is 
found: 

Client desires us to check the liquor deliveries to four retail stores for three 
days. This check is to cover ten hours time a day and client desires the number 
of cases, brands, and identity of the house or firm making the delivery. 

Par. 20. Beginning on or about December 24, 1937, the respondent 
wholesale dealers, pursuant to their agreements and understandings 
with the retail dealers and Retail Association and Wholesale Associa- 
tion, adopted a price and discount schedule aimed and intended to 
further prevent any price cutting. This agreement provided for the 
allowance of 1 percent discount on the purchase of one case of adver- 
tised standard brand whiskeys, 2 percent on three-case purchases, and 
3 percent on five-case purchases. The limit to be sold the retail dealer 
was five cases. These discounts replaced discounts ranging from 2 
percent to 15 percent theretofore allowed on purchases. 

Par. 21. At all times, the wholesale dealers furnished to the retail 
dealers certain price lists covering spirits, wines, and liquors, dis- 
closing the per case price, and the wholesalers suggested resale price 
per bottle, the latter being the price at which the retailer, under the 
contracts, agreements and understandings entered into by them and 
their Association with the wholesalers and the Wholesale Association, 
was to resell to consumers. 

Par. 22. The Retail Association and the Wholesale Association, 
through their attorneys Manuel J. Davis and Milford Schwartz, had 
many meetings and conferences with the counsel for the Distilled 
Spirits Institute—an organization composed of all of the distillers in 
the United States—for the purpose of securing aid in the joint en- 
deavor of their Associations and members to fix standard, minimum 
resale prices for alcoholic beverages in the District of Columbia. 

Par. 23. In the course and conduct of their respective businesses, 
respondent wholesale dealers, but for the matters and things herein 
set out, would be naturally and normally in competition with each 
other, in price and otherwise, and they are in competition with other 
individuals, partnerships and corporations also engaged in the sale and 
distribution in commerce of alcoholic beverages to retail dealers in the 
District of Columbia. 

In the course and conduct of their respective businesses, the members 
of the respondent Retail Association, but for the matters and things 
herein set out, would be naturally and normally in competition with 
each other, in price and otherwise, and they are in competition with 
other individuals, partnerships and corporations engaged in the sale 
and distribution in commerce of alcoholic beverages to the consumers 
thereof in said District. 
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Par. 24. The capacity and tendency and effect of said agreements, 
combinations, conspiracies and undertakings, and the acts and prac- 
tices performed thereunder by the said respondents, as herein set forth, 
have been, and now are: 

(a) To unreasonably lessen, restrain, stifle hamper, and suppress 
competition in said alcoholic beverages, and to deprive wholesale 
dealers, distributors and retail dealers, and the purchasing public 
generally, of the advantages in price, service and other considerations 
which they would receive and enjoy under conditions of normal and 
unrestricted or free and fair competition in trade in alcoholic beverage 
business; and otherwise to operate as a restraint upon and a detriment 
to the freedom of fair and legitimate competition in commerce. 

(6) To prejudice and injure the public producers of alcoholic bev- 
erages, retail dealers, distributors, wholesalers, and others who do not 
conform to, or cooperate in, the program of respondents. 


CONCLUSION 


The aforesaid acts and practices of respondents herein, under the 
conditions and circumstances set forth in the foregoing findings of 
facts are all to the prejudice of.the public and respondents’ competi- 
tors, and constitute unfair methods of competition in commerce in 
violation of section 5 of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respondents, 
testimony and other evidence taken before John J. Keenan, an exam- 
iner of the Commission theretofore duly designated by it, in support 
of the allegations of said complaint, and in opposition thereto, briefs 
filed herein and oral arguments by Floyd O. Collins and DeWitt T. 
Puckett counsel for the Commission, and by Milton W. King, counsel 
for the respondents Manuel J. Davis, and D. C. Exclusive Retail Liquor 
Dealers Association. Norman J. Morrison, counsel for the respondent 
International Distributing Corporation, John R. Fitzpatrick, counsel 
for the respondent Washington Wholesale Liquor Corporation, F. 
Joseph Donohue, counsel for respondent Milton S. Kronheim & Son, 
Inc., William E. Furey, counsel for respondent Marvin & Snead Sales 
Corporation, Milford Schwartz, counsel for respondent Wholesale 
Liquor Dealers of Washington, Henry M. Seigal, counsel for respond- 
ents Philip Hurwitz and Leon Samet, individually and as copartners 
trading under the name and style Roma Wine and Liquor Co., Hyman 
M. Goldstein, counsel for respondent Globe Distributing Co., Inc., and 
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the Commission having made its findings as to the facts and its conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent wholesalers, Milton S. Kronheim 
& Son, Inc., a corporation, its officers, representatives, agents, and 
employees, Marvin & Snead Sales Corporation, a corporation, its 
officers, representatives, agents, and employees, International Dis- 
tributing Corporation, a corporation, its officers, representatives, 
agents and employees, Globe Distributing Company, Inc., a corpora- 
tion, its officers, representatives, agents and employees, Philip Hur- 
witz and Leon Samet, individually, and as partners trading under 
the name and style Roma Wine & Liquor Co., their representatives, 
agents, and employees, Washington Wholesale Liquor Corporation, 
a corporation, its officers, representatives, agents, and employees, and 
the respondent Wholesale Liquor Dealers of Washington, an unincor- 
porated association of wholesale liquor dealers, its members, officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the sale and offering for 
sale of whiskies, wines, and other alcoholic beverages in the District 
of Columbia, and in connection with the shipment of whiskies, wines 
and other alcoholic beverages into the District of Columbia for resale 
therein, do forthwith cease and desist from: 

1. Entering into or enforcing the provisions of any contract, agree- 
ment or understanding, verbal or written, with any retail dealer, 
jobber or wholesaler, distiller or other distributor of alcoholic bever- 
ages, the purpose or effect of which is to maintain a specified stand- 
ard or uniform minimum resale price discount or “mark-up” at which 
whiskies, wines or other alcoholic beverages are to be sold by such 
retail dealers, jobbers, wholesalers or distributors. 

2. Enforcing or attempting to enforce the maintenance of standard 
or uniform minimum resale prices, discounts or “mark-ups” by any 
of the following methods or means: 

(a) Collectively refusing to sell or threatening to refuse to sell 
whiskies, wines or other alcoholic beverages to price cutting retail 
dealers. 

(6) Reinstating as their customers price cutting retail dealers, 
whom they have therefore refused to sell, upon an agreement or 
understanding with such retail dealers that such suggested minimum 
resale prices, discounts or “mark-ups” will thereafter be maintained. 

(c) Circulating and threatening to circulate among retail dealers, 
wholesalers and other distributors of whiskies, wines and alcoholic 
beverages reports or lists of those retail dealers who have cut prices 
on said products and reports of wholesalers who have given dis- 
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counts greater than those agreed upon and reports of those whole- 
salers who have continued to sell alcoholic beverages to retail dealers 
who have cut prices on said products to a price below the minimum 
resale price so fixed. 

(d@) Combining and agreeing directly or indirectly with distillers, 
retail dealers or with the D. C. Exclusive Retail Liquor Dealers 
Association to do or cause to be done any of the foregoing acts or 
things. 

(e) Securing and endeavoring to secure through contracts, agree- 
ments or understandings the active support and cooperation of re- 
spondent wholesalers or other wholesale liquor dealers or distillers 
or of respondent D. C. Exclusive Retail Liquor Dealers Association 
or retail dealer members of said respondent Association or of re- 
spondent Manuel J. Davis, or of other retail dealers in the District 
of Columbia individually or collectively in carrying out the minimum 
resale price policy aforesaid. 

It is further ordered, That the respondents D. C. Exclusive Retail 
Liquor Dealers Association, a corporation, its members, officers, 
agents, servants, or employees, and Manuel J. Davis, individually 
and as secretary of said D. C. Exclusive Retail Liquor Dealers As- 
sociation, in connection with the sale and offering for sale of whiskies, 
wines and other alcoholic beverages in the District of Columbia and 
in connection with the shipment of whiskies, wines and other alco- 
holic beverages into the District of Columbia for resale therein do 
forthwith cease and desist from: 

1. Entering into or enforcing the provisions of any contract, un- 
derstanding or agreement, either verbal or written, with any retail 
dealer, jobber, distiller, wholesaler, or other distributor of alcoholic 
beverages in the District of Columbia, the purpose and effect of which 
is to maintain a specified standard or uniform minimum resale price, 
discount or “mark-up” at which said alcoholic beverages are to be 
re-sold by such retail dealers, jobbers, wholesalers or other dis- 
tributors. 

2. Enforcing or attempting to enforce the maintenance of stand- 
ard or uniform minimum resale prices, discounts or “mark-ups” by 
any of the following methods or means: 

(a) Boycotting or threatening to boycott any wholesaler, distiller, 
jobber, retail dealer or other distributor of alcoholic beverages for 
selling such merchandise to retail dealers known to engage in price 
cutting activities. 

(b) Notifying or threatening to notify the wholesalers in the 
District of Columbia, including respondent wholesalers, not to sup- 
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ply any price cutting retail dealers under threatened penalties of 
forfeiture and boycott. 

(c) Notifying or threatening to notify distillers of any wholesaler 
not conforming to the aforesaid price maintenance policy. 

It is further ordered, That the said respondent, within 60 days 
from and after the date of service upon them of this order, shall 
file with the Commission a report or reports in writing setting forth 
in detail the manner and form in which they are complying and have 
complied with the order to cease and desist hereinabove set forth. 
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In THE Marrer oF 


AFFILIATED PRODUCTS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3734. Complaint, Mar. 9, 1939—Decision, Feb. 14, 1940 


Where corporation engaged as business successor in selling and distributing 


(a) 


(6) 


under various names, including names “Hdna Wallace Hopper’s Special 
Restorative Cream” and “Edna Wallace Hopper’s White Youth Pack 
(Clay),” cosmetics to customers in other States, in active and substantial 
competition with others engaged in sale and distribution of cosmetics in 
such commerce and including many who do not misrepresent the character 
or effectiveness of their said products; in (1) advertisements which it dis- 
seminated through newspapers and periodicals of general circulation in and 
through the various States and through broadcasts from radio stations of 
extra-state audience, and which, prepared, placed and contracted for by its 
business predecessor and running or in press on date of its acquisition of busi- 
ness it continued and employed for a time, and in (2) advertisements which 
it thereafter disseminated through radio continuities, street and sub-way 
car cards and retail store window displays— 

Made use of word “restorative” in designating and referring to its said Edna 
Wallace Hopper’s Special Restorative Cream and represented, as case might 
be, directly or by implication that its said product was a discovery of a great 
French scientist or famous beauty expert which would rejuvenate the skin 
and restore the oils of youth and a youthful appearance to skin discolored 
by the natural consequences of age and would make user’s face appear ten 
years younger than it was and keep skin young and prevent and erase 
wrinkles and age lines, facts being said cream was not such a discovery 
but was made from a formula developed by a cosmetician and graduate 
chemist, and would not rejuvenate skin or accomplish other results claimed 
therefor as above set forth; and 

Represented and implied that its said Hdna Wallace Hopper’s White Youth 
Pack (Clay) was of French origin and a preparation which would cause 
the blood to nourish and revive the skin, and would remove blackheads and 
eliminate enlarged pores, facts being said White Youth Pack was not of 
French origin and would not cause blood to nourish and revive skin, and, 
while it might loosen and aid in removal of blackheads, would not itself 
thus remove such defects nor eliminate enlarged pores ; 


With effect of misleading and deceiving substantial portions of purchasing 


public into erroneous and mistaken belief that such false statements, repre- 
sentations and advertisements were true, and with result as consequence 
thereof that number of consuming public purchased substantial volume of 
its product and trade in commerce was diverted unfairly to it from those 
competitors who truthfully advertise their respective products and ef- 
fectiveness thereof; to the injury of competition in commerce: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors and constituted unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
therein. 


Mr. J. W. Brookfield, Jr., for the Commission. 
Mr. Simon Michelet, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the Affiliated Prod- 
ucts, Inc., a corporation, hereinafter referred to as the respondent, 
has violated the provisions of the said act and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacraPu 1. Respondent, Affiliated Products, Inc., is a corpora- 
tion created and existing under and by virtue of the laws of the State 
of Illinois, with its office and principal place of business located at 
257 Cornelison Avenue, Jersey City, N. J. 

Par. 2. Respondent, on January 8, 1936, purchased the business 
formerly conducted by Edna Wallace Hopper Inc., including its 
physical assets, good will and trade marks and since January 8, 1936, 
has been engaged in the sale and distribution of a line of cosmetics 
under various names, among which are “Edna Wallace Hopper’s 
Special Restorative Cream” and “Edna Wallace Hopper’s White 
Youth Pack (Clay).” The respondent causes said products when 
sold to be transported from its place of business in the State of New 
Jersey to its customers located in other States of the United States 
and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said cosmetics in commerce between and 
among the various States of the United States and in the District 
of Columbia. ; 

Par. 3. In the course and conduct of its business respondent is in 
active and substantial competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution 
ef cosmetics in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its aforesaid business the 
respondent has disseminated and is now disseminating and has 
caused and is now causing the dissemination of false advertisements 
concerning its said products by the United States mails, by insertion 
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in newspapers and periodicals having a general circulation and also 
in circulars and other printed or written matter, all of which are 
distributed in commerce among and between the various States of 
the United States; and by continuities broadcast from radio stations 
which have sufficient power to and do convey the programs emanat- 
ing therefrom to listeners located in various States of the United 
States other than the State in which said broadcasts originate and 
by other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce directly or indirectly the purchase of its said prod- 
ucts; and has disseminated and is now disseminating and has caused 
and is now causing the dissemination of false advertisements con- 
cerning its said products by various means for the purpose of induc- 
ing and which are likely to induce directly or indirectly the purchase 
of its said products in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act. Among and typical of false statements 
and representations contained in said advertisements concerning 
Edna Wallace Hopper’s Special Restorative Cream, disseminated 
and caused to be disseminated as aforesaid, are the following: 


HERE’S WAY TO LOOK HALF YOUR AGE 


* * * * * * * 


I am past sixty, says Edna Wallace Hopper, yet boys scarcely above college 
age often try to flirt with me. I’ve been booked from one theatre to the other 
as “The one woman in the world who never grew old.” People can’t believe 
I’m over thirty. At a grandmother’s age, I still enjoy all the thrills of youth. 

Now let me tell you how I do it. Follow it and I promise if you’re 50, you'll 
look 40. If you’re 40, you'll look 30. And if you’re 30, youll gain back the 
skin of eighteen. Women I’ve given it to, call it a miracle—say it takes 10 
years from the face in 10 minutes. 

It is the discovery of a Famous French Scientist, who startled the cosmetic 
world by discovering that the Oils of Youth could be artificially re-supplied. to 
the skin of fading women. He found that after 25, most women were deficient 
in certain youth oils. Oils that kept the skin free of age lines and wrinkles. 
And then, by a notable scientific discovery, he found a way to re-supply the 
skin daily with these oils. 

This method puts those oils back in your skin every day. Without them you 
are old. With them you are young—alluring, charming. 

* * * * * * * 


Your skin will absorb every bit of it—literally drink in the youth oils it con- 
tains. It’s one of the most amazing demonstrations in scientific youth restora- 
tion known. Lines and hollow places soon go. You look years younger after 
the first treatment. Youth and allure come back. At over 60—I am living 


proof. 
* * ok * * * * 


It was developed by one of the most celebrated beauty scientists, Dr. Bona- 
yentura Pacini, whose cosmetic creations have contributed so much to the 
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beauty of women the world over. This particular method of skin lubrication 
Dr. Pacini calls Edna Wallace Hopper’s Special Restorative Cream. * * * 


Among and typical of the false statements and representations con- 
tained in said advertisements concerning Edna Wallace Hopper’s 
White Youth Pack (Clay) disseminated and caused to be dissemi- 
nated as aforesaid, are the following: 


HERE’S WAY TO REDUCE 
ENLARGED PORES QUICKLY 


Relieve Blackheads, Too 


A method that’s amazingly effective, and will leave your skin clear, glow- 
ing... even in a close-up. 

Countless young women are asking how to relieve blackheads and reduce 
large pores. 

The answer is, “Purge the pores.” Use a laxative on your skin just as you 
would a laxative on your system. Maybe most of you didn’t know you could 
do this. You’re surprised such a thing can be done. But it can. And very 
simply and quickly. 

You use Edna Wallace Hopper’s White Youth Pack (Clay). The very same 
kind of a pack that women in Paris throng the beauty salons to get because 
of the way it transforms their skin. 

Hopper’s White Youth Pack quickens the circulation, brings the blood surging 
to the skin to nourish and revive it. Old dead skin is removed, giving you 
a new velcety complexion ... vitally alive and healthy. 

You'll be thrilled at the new smoothness and lovely texture of your skin. 
Dirt and impurities which clog the pores are drawn out of all the hidden 
places where blemishes usually start. Blackheads are loosened and after a 
few treatments even the most stubborn ones are easily removed. Hnlarged 
pores are reduced to normal. 


* * * * * * * 
It’s a special White Youth Pack called Edna Wallace Hopper’s White Youth 


Pack. And, it does what famous beauty scientists agree must be done to loosen 
blackheads and help reduce enlarged pores. For it cleanses the pores. Taking 


OUT of the skin the things that should not be there... the very accumula- 
tions that clog the pores and that cause so many imperfections and unattractive 
complexions. 

% * * * * * * 


And after even one treatment you’ll be amazed to see how it loosens black- 
heads so they are easily removed and how wonderfully it treats enlarged pores. 

Par. 5. Through the use of the word “Restorative” as part of the 
name of its preparation and the use of the statements and representa- 
tions hereinabove set forth, and others similar thereto not specifi- 
cally set out herein, all of which purport to be descriptive of re- 
spondent’s preparations and their effectiveness in use, respondent 
has represented and does now represent, directly and indirectly, that 
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its preparation “Edna Wallace Hopper’s Special Restorative Cream” 
is a discovery of a great French scientist or a famous beauty expert 
which will rejuvenate the skin and restore the oils of youth and 
youthful appearance to skins disfigured by the natural consequences 
of age; that it will take 10 years off the user’s face and that it will 
keep the skin young and will prevent or erase wrinkles and age 
lines. By the same means respondent represents that its preparation 
“Edna Wallace Hopper’s White Youth Pack (Clay)” is a prepara- 
tion of French origin which will cause the blood to nourish and re- 
vive the skin, and that it will remove blackheads and enlarged pores. 

Par. 6. The aforesaid representations and claims used and desig- 
nated by the respondent, as hereinabove described, are grossly exag- 
gerated, misleading, and untrue. In truth and in fact, respondent’s 
preparation “Edna Wallace Hopper’s Special Restorative Cream” is 
not a discovery of a great French scientist or a famous beauty expert, 
and will not rejuvenate the skin, restore the oils of youth or youth- 
ful appearance to skins disfigured by the natural consequences of 
age. Its use will not take 10 years, or any number of years, off the 
user’s face. Said preparation will not keep the skin young and will 
not prevent or erase wrinkles and age lines. 

Respondent’s preparation “Edna Wallace Hopper’s White Youth 
Pack (Clay)” is not of French origin and will not cause the blood 
to nourish and revive the skin. This preparation will not remove 
blackheads and enlarged pores. 

Par. 7. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements, representations and advertisements 
in designating and describing its said products and their effective- 
ness when used, as hereinbefore alleged, has had and now has a ten- 
dency and capacity to and does mislead and deceive a substantial 
number of the purchasing public into the erroneous and mistaken 
belief that such false statements, representations and advertisements 
are true. As a result of such erroneous and mistaken belief, a num- 
ber of the consuming public have purchased a substantial volume of 
respondent’s said products with the result that trade in said com- 
merce has been diverted unfairly to the respondent from its com- 
petitors who truthfully advertise their respective products and the 
effectiveness thereof when used, and thereby injury has been done 
and is now being done by respondent to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 8. The aforesaid acts and practices of respondent are all to the 
prejudice of the public and of respondent’s competitors and consti- 
tute unfair methods of competition in commerce and unfair and de- 
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ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Report, Finpines as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 9, 1939, issued its com- 
plaint in this proceeding and thereafter served the same upon the 
respondent, Affiliated Products, Inc., a corporation, charging it with 
the use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the pro- 
visions of said act. On April 17, 1939, the respondent filed its answer 
in this proceeding. Thereafter, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts signed 
and executed by the respondent by its counsel, Simon Michelet, and 
W. T. Kelley, Chief Counsel for the Federal Trade Commission, 
subject to the approval of the Commission, might be taken as the 
facts in this proceeding and in lieu of testimony in support of the 
charges stated in the complaint or in opposition thereto and that the 
said Commission might proceed upon said statement of facts to make 
its report stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
on said complaint, answer and stipulation. Said stipulation having 
been approved, accepted and filed, and the Commission having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes its 
findings as to the facts and conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondent, Affiliated Products, Inc., is a corpora- 
tion, created and existing under and by virtue of the laws of the 
State of Tllinois with its office and principal place of business located 
at 257 Cornelison Avenue, Jersey City, N. J. 

Respondent, since April 18, 1936, has been engaged in the sale 
and distribution of cosmetics under various names, among which 
are “Edna Wallace Hopper’s Special Restorative Cream” and “Edna 
Wallace Hopper’s White Youth Pack (Clay).” The respondent 
causes said products when sold to be transported from its place 
of business in the State of New Jersey to its customers located 
in other States of the United States and in the District of Columbia. 
Respondent maintains and at all times mentioned herein has main- 
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tained a course of trade in said cosmetics in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

On or about the 13th day of April, 1936, respondent acquired 
said business, including the assets, trade-marks and good will ap- 
purtenant thereto, from its predecessors through an outright pur- 
chase and for a substantial consideration. Respondent has and 
had no connection, directly or indirectly, before, on or after the 
date of said acquisition with respondent’s said predecessors. 

In the course and conduct of its business respondent is in actual 
and substantial competition with other corporations and with part- 
nerships and individuals engaged in the sale and dstribution of 
cosmetics in commerce between and among the various States of 
the United States and in the District of Columbia, many of whom 
do not misrepresent the character or effectiveness in use of their 
respective products. 

Par. 2. In the course and conduct of its aforesaid business it 
has been and is the practice of the respondent to solicit purchasers 
for its cosmetics including “Edna Wallace Hopper’s Restorative 
Cream” and “Edna Wallace Hopper’s White Youth Pack (Clay),” 
and to offer said products for sale and sell them by means of ad- 
vertisements in newspapers and magazines of general circulation 
in and through the various States of the United States, and by 
means of radio continuities broadcast from radio stations which 
have sufficient power to, and do, convey the programs emanating 
therefrom to listeners located in various States of the United States 
other than the State in which said broadcasts originate. Prior 
to the date of acquisition of said business by respondent, respondent’s 
predecessors solicited purchasers of said cosmetics by similar meth- 
ods. At the time of the acquisition of said business by respondent, 
respondent’s predecessors had prepared, contracted for and placed 
certain advertising copy for said cosmetics which was running or 
in press on said date. Among and typical of statements and repre- 
sentations contained in said advertisements concerning “Edna Wal- 
lace Hopper’s Restorative Cream” disseminated and caused to be 
disseminated by respondent’s predecessors, are the following: 


HERW’S WAY TO LOOK HALF YOUR AGH 


I am past sixty, says Edna Wallace Hopper, yet boys scarcely above college 
age often try to flirt with me. I’ve been booked from one theatre to the 
other as “The one woman in the world who never grew old.” People can’t 
believe I’m over thirty. At a grandmother’s age, I still enjoy all the thrills 
of youth. 
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Now let me tell you how I do it. Follow it and I promise if youre 50, 
yowll look 40, if you’re 40, you’ll look 30. And if you’re 30, you'll gain 
back the skin of eighteen. Women I’ve given it to, call it a miracle—say 
it takes 10 years from the face in 10 minutes. 

It is the discovery of a Famous French Scientist, who startled the cosmetic world 
by discovering that the Oils of Youth could be artificially re-supplied to the skin 
of fading women. He found that after 25, most women were deficient in certain 
youth oils. Oils that keep the skin free of age lines and wrinkles. And then, 
by a notable scientific discovery, he found a way to re-supply the skin daily with 
these oils. 

This- method puts those oils back in your skin every day. Without them you 
are old. With them you are young—alluring, charming. 

Your skin will absorb every bit of it—literally drink in the youth oils it con- 
tains. It’s one of the most amazing demonstrations in scientific youth restoration 
known. Lines and hollow places soon go. You look years younger after the first 
treatment. Youth and allure come back. At over 60—I am living proof. 

It was developed by one of the most celebrated beauty scientists, Dr. Bonaven- 
tura Pacini, whose cosmetic creations have contributed so much to the beauty 
of women the world over. This particular method of skin lubrication Dr. Pacini 
calls Edna Wallace Hopper’s Special Restorative Cream... 


Advertisements containing the above and similar statements and 
representations continued to appear for a few months during the re- 
mainder of 1936, and were employed and sponsored by respondent, sub- 
sequent to the acquisition of said business by respondent, said advertis- 
ing having been placed and contracted for prior to the date of said 
acquisition. No advertising containing said statements has been used 
by respondent since December 1936, and since February 1937, the only 
advertising disseminated by respondent has been in the form of radio 
continuities, street and subway car cards and retail store window dis- 
plays. Among and typical of statements and representations con- 
tained in said advertisements concerning “Edna Wallace Hopper’s 
Special Restorative Cream”, disseminated and caused to be dissemi- 
nated by respondent since its acquisition of said business as aforesaid 
are the following: 


Not only Helen Trent but women the world over are making their life from 
thirty-five on, glamorous and romantic. And if you are over thirty-five and have 
that sinking feeling which comes to every woman when she sees that her skin 
is losing freshness, looks tired and drawn, here’s the message this program 
brings: If you want to keep yourself lovely-looking . . . you must have a beau- 
tiful skin—a skin of romance! 

And there is a way for every woman to have a more beautiful skin. So, if 
your skin is drawn, fagged or tired looking, you'll be delighted to know about it. 

It is one of the most important of all the marvelous contributions to creating 
beauty science that the well-known beauty scientist, Dr. Bonaventura Pacini, has 
made. It is called Edna Wallace Hopper’s Special Restorative Cream. And, is 
based on a most effective method of skin lubrication. 

You use it daily to oil, lubricate and freshen your skin. Apply it just as you 
would cold cream but don’t remove it immediately. Let it remain on your skin 
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for at least ten minutes. Feel the pleasant sensation the delicate lubricating oils 
have on the skin. And, when you remove it, you'll be delighted with the way your 
skin looks, glowing, fresh and radiant. And it will feel firmer * * * 
Softer Bites ta. 

The years from thirty-five onwards are often a new romantic age, for women 
who have the irresistible appeal of the “skin of romance.” You can get Edna 
Wallace Hopper’s Special Restorative Cream at all cosmetic counters and at a 
price every woman can afford. 

If that dreaded “faded” look is beginning to rob you of charm and appeal 
* * * that look that comes when your skin is drawn or tired * * * begin 
today to use Edna Wallace Hopper’s Special Restorative Cream. It is an amazing 
method of skin lubrication and you use it daily to oil, lubricate and freshen your 
skin. Your skin will have a glow, a radiance that gives to any woman or girl 
a loveliness beyond words. That brings compliments and may perhaps bring the 
things you long for most * * * romance, happiness * * * success. 


Among and typical of the statements and representations contained 
in said advertisements concerning “Edna Wallace Hopper’s White 
Youth Pack (Clay)” disseminated and caused to be disseminated by 
respondent as aforesaid are the following: 


HERE’S WAY TO REDUCE ENLARGED PORES QUICKLY Relieve Blackheads, too. 

A method that’s amazingly effective, and will leave your skin clear, glowing 
* * * even in a close-up. 

Countless young women are asking how to relieve blackheads and reduce large 
pores. 

The answer is, “Purge the pores.” Use a laxative on your skin just as you 
would a laxative on your system. Maybe most of you didn’t know you could 
do this. You're surprised such a thing can be done. But it can. And very 
simply and quickly. 

You use Edna Wallace Hopper’s White Youth Pack (Clay). The very same 
kind of a pack that women in Paris throng the beauty salons to get because of the 
way it transforms their skin. 

Hopper’s White Youth Pack quickens the circulation, brings the blood surging 
to the skin to nourish and revive it. Old dead skin is removed, giving you a new 
velvety complexion * * * vitally alive and healthy. 

You'll be thrilled at the new smoothness and lovely texture of your skin. 
Dirt and impurities which clog the pores are drawn out of all the hidden places 
where blemishes usually start. Blackheads are loosened and after a few treat- 
ments even the most stubborn ones are easily removed. Enlarged pores are 
reduced to normal. 

It’s a special White Youth Pack called Edna Wallace Hopper’s White Youth 
Pack. And, it does what famous beauty scientists agree must be done to loosen 
blackheads and help reduce enlarged pores. For it cleanses the pores. Taking 


OUT of the skin the things that should not be there... the very accumu- 
lations that clocg the pores and that cause so many imperfections and unattractive 
complexions. 


And after even one treatment you'll be amazed to see how it loosens black- 
heads so they are easily removed and how wonderfully it treats enlarged pores. 
Par. 8. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
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herein, used in connection with respondent’s product, Edna Wallace 
Hopper’s Special Restorative Cream, and the use of the word “Re- 
storative” in said trade name, all of which purport to be descriptive of 
respondent’s said preparation, Edna Wallace Hopper’s Special Re- 
storative Cream, and its effectiveness in use, respondent has repre- 
sented and is now representing, directly and by inference, that its said 
preparation, Edna Wallace Hopper’s Special Restorative Cream, is a 
discovery of a great French scientists or a famous beauty expert 
which will rejuvenate the skin and restore the oils of youth and a 
youthful appearance to skin disfigured by the natural consequences of 
age; that it will make the user’s face appear ten years younger than 
it is; and that it will keep the skin young and will prevent and erase 
wrinkles and age lines. 

Through the use of the statements and representations hereinabove 
set forth and others similar thereto not specifically set out herein, 
used in connection with respondent’s preparation, Edna Wallace Hop- 
per’s White Youth Pack (Clay), all of which purport to be descrip- 
tive of said preparation and its effectiveness in use, respondent 
represents and implies that said preparation is of French origin; that 
it will cause the blood to nourish and revive the skin; and that said 
preparation will remove blackheads and eliminate enlarged pores. 

Par. 4. In truth and in fact, respondent’s preparation now desig- 
nated Edna Wallace Hopper’s Special Restorative Cream is not the 
discovery of a great French scientist but is made from a formula 
developed by Dr. A. B. Pacini, a cosmetician and graduate chemist. 
Said product will not rejuvenate the skin nor will it restore the oils 
of youth or restore a youthful appearance to skin disfigured by the 
natural consequences of age. It will not make the user’s face appear 
ten or any other number of years younger, nor will it keep the skin 
young or erase wrinkles or age lines. 

Respondent’s preparation designated Edna Wallace Hopper’s 
White Youth Pack (Clay) is not of French origin, and it will not 
cause the blood to nourish and revive the skin, and, while this prepa- 
ration may loosen and aid in the removal of blackheads, it will not 
itself remove blackheads, nor will it eliminate enlarged pores. 

Par. 5. The acts and practices of the respondent as above set out in 
using the word “Restorative” in the trade name of said preparation, 
now designated Edna Wallace Hopper’s Special Restorative Cream, 
and in using the false, deceptive and misleading statements, repre- 
sentations and advertisements:j in describing both of its said prepara- 
tions and their effectiveness when used, as henoinaberd set forth, has 
had and now has a tendency and capacity to and does aniseed and 
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deceive a substantial number of the purchasing public into the erro- 
neous and mistaken belief that such false statements, representations 
and advertisements are true. As a result of such erroneous and mis- 
taken belief a number of the consuming public has purchased a sub- 
stantial volume of respondent’s said products with the result that 
trade in said commerce has been diverted unfairly to the respondent 
from its competitors who truthfully advertise their respective prod- 
ucts and the effectiveness thereof when used, and thereby injury has 
been done and is now being done by respondent to competition in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce and un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the re- 
spondent and a stipulation as to the facts entered into between the 
respondent herein and W. T. Kelley, Chief Counsel for the Commission, 
which provides among other things, that without further evidence or 
other intervening procedure, the Commission may issue and serve upon 
the respondent herein findings as to the facts and conclusion based 
thereon and an order disposing of the proceeding, and the Commission 
having made its findings as to the facts and conclusion that said re- 
spondent has violated the provisions of the Federal Trade Commission 
Act. 

It is ordered, That the respondent, Affiliated Products, Inc., its 
officers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
and distribution of cosmetics in commerce as commerce is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from disseminating or causing to be disseminated any advertisements 
by means of the United States mails, or in commerce as commerce is 
defined in the Federal Trade Commission Act by any means for the 
purpose of inducing, or which is likely to induce, directly or indi- 
rectly, the purchase of cosmetics now designated by the names Edna 
Wallace Hopper’s Special Restorative Cream and Edna Wallace Hop- 
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per’s White Youth Pack (Clay) or any other cosmetics composed of 
substantially similar ingredients or possessing substantially similar 
properties, whether sold under the same names or any other name or 
names or disseminating or causing to be disseminated any advertise- 
ment by any means for the purpose of inducing, or whieh is likely to 
induce, directly or indirectly, the purchase in commerce as commerce 
is defined in the Federal Trade Commission Act of said cosmetics, (1) 
which advertisements represent, directly or through implication, that 
respondent’s cosmetic now designated Edna Wallace Hopper’s Special 
Restorative Cream is the discovery of a great French scientist; that its 
use will rejuvenate the skin or restore the oils of youth or restore 
youthful appearance to aged skin; that its use will make one’s face 
appear ten or any number of years younger; that it will keep the skin 
young and prevent or erase wrinkles or age lines; or that it is a restora- 
tive cream; (2) which advertisements represent, directly or through 
implication, that respondent’s product now designated Edna Wallace 
Hopper’s White Youth Pack (Clay) is of French origin; that it will 
nourish or revive the skin; that said preparation will remove black- 
heads or eliminate enlarged pores or have any beneficial effect thereon 
other than that the use of this preparation may loosen blackheads and 
thereby aid in the removal thereof, or (3) which advertisements use 
the word “Restorative,” or any word or words of similar import or 
meaning, in the trade name designating, or otherwise in describing, 
the preparation now designated Edna Wallace Hopper’s Special 
Restorative Cream. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has 
complied with this order. 
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Syllabus 


In THE MATTER OF 


THE STEEL OFFICE FURNITURE INSTITUTE ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3319. Complaint, Mar. 9, 1938 \—Decision, Feb. 20, 1940 


Where twelve corporations engaged in manufacture and sale of more than 50 
percent of all the steel office furniture made in the United States, and 
consisting of filing cabinets, sections, book, index and transfer cases, and 
desks and tables, and storage cabinets and wardrobes, and certain other 
units or products, and in price competition with one another in sale in 
interstate commerce of their said products, and members of their unin- 
corporated institute which, during period involved, (1) collected, compiled 
and made available to members and public monthly statistical compilations 
and tabulations of total wholesale value of industry’s shipments for month 
preceding and existing future delivery contracts, (2) conducted industry 
tests to encourage standardization and interchangeability, (8) disseminated 
such information as Federal and State legislation and Governmental rulings 
of interest, (4) collected from members and others published price lists 
and distributed among members requesting same such lists, and (5) 
encouraged members and industry to comply with Commission’s Trade 
Practice Conference Rules, and with and through which “institute” below- 
described agreements were entered into and carried out— 

(a) Agreed among themselves to and, in some instances, did fix and maintain 
identical delivered prices, uniform discounts, terms and conditions in sale 
of products in question; 

(b) Agreed to and, in some instances, did induce or cause dealers and cus- 
tomers purchasing such products for resale to maintain resale prices fixed 
by said manufacturing companies, and to join and form local dealer 
associations having such objectives; and 

(c) Agreed to and many times did abide by and not deviate from identical 
delivered prices and uniform discounts and terms and conditions of sale 
filed by them with institute aforesaid; 

With result that price competition theretofore existing among them was sub- 
stantially suppressed by such activities, and with effect of hindering and 
preventing such competition in sale of said products in commerce through- 
out the United States, and with dangerous tendency so to do; 

Held, That such acts and practices of said manufacturing companies in entering 
into and carrying out such agreements, and in doing acts and things done 
thereunder, pursuant thereto and in furtherance thereof, were all to the 
prejudice of the public, and constituted unfair methods of competition. 


Mr. Edward L. Smith for the Commission. 

Donovan, Leisure, Newton & Lumbard, of Washington, D. C., for 
The Steel Office Furniture Institute, Corry-Jamestown Manufactur- 
ing Corporation, Metal Office Furniture Co., The Shaw-Walker Co., 
Emmerson’s, Inc. and George Andrew Carnegie, and also, in conjunc- 


1 Amended. 
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tion with various other counsel, as below set forth, for all respondents, 
excepting last, as there named. 

Franchot & Schachtel, of New York City, and Mr. J. A. W. Sim- 
son, of Buffalo, N. Y., for Remington Rand, Inc. and Victor Safe & 
Equipment Co., Inc. 

Mr. Lou L. Landman, of Muskegon, Mich., for Brown-Morse Co. 

Roper & Caldwell, of Philadelphia, Pa., for Columbia Steel Equip- 
ment Co. 

Harrington, Hualey & Smith, of Youngstown, Ohio, for The Gen- 
eral Fireproofing Co. 

Slee, O'Brian, Hellings & Ulsh, of Buffalo, N. Y., for Art Metal 
Construction Co. 

Kunkel & Kunkel, of Cleveland, Ohio, for The Globe-Wernicke 
Co. 

Nash & Nash, of Manitowoc, Wisc., for Invincible Metal Furniture 
Co. 

Goodwin, Nixon, Hargrave, Middleton & Devans, of Rochester, 
N. Y., for Yawman and Erbe Manufacturing Co. 

Mr. William M. Phipps, of Norfolk, Va., for Norfolk Stationery 
Co., Inc. and Hampton Roads Paper Co., and along with Mr. Clyde 
H. Jacob, of Norfolk, Va., for Frank B. Hodgson. 

Mr. Thomas F, Patton, of Cleveland, Ohio, for Bentson Manufac- 
turing Co., and, separately for The Berger Manufacturing Co. 


AMENDED CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, having reason to believe that the parties 
described in the caption hereof, hereinafter referred to as respond- 
ents, have been and are using unfair methods of competition in com- 
merce as “commerce” is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be to 
the public interest, hereby issues its amended complaint, stating its 
charges in that respect as follows: 

Paracrary 1. Respondent Steel Office Furniture Institute, herein- 
after referred to as the respondent institute, is a voluntary incorpo- 
rated association of firms engaged in the manufacture, sale, and dis- 
tribution of steel office furniture and equipment. Its principal office 
is in Room 604 Chester Avenue, and Ninth Street Bldg., in the city of 
Cleveland, Ohio. Respondent institute was organized in 1935 by. cer- 
tain of the member respondents hereinafter described, as a trade 
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association for the promotion of the interests of its members, and it 
has, since its organization so acted. 

The activities of said member respondents hereinafter described 
were carried out through, and under the supervision of, said re- 
spondent institute. Approximately 85 percent of all the steel office 
furniture and equipment sold in the United States is produced and 
sold by the members of respondent institute, 

Par. 2. Respondent Art Metal Construction Co., Inc., is a cor- 
poration with its principal office and place of business in Jamestown, 
Ni a¥: 

Respondent Bentson Manufacturing Co. is a corporation with its 
principal office and place of business in Aurora, II1. 

Respondent Berger Manufacturing Co.’ is a corporation with its 
principal office and place of business in Canton, Ohio. 

Respondent Browne-Morse Co. is a corporation with its principal 
office and place of business in Muskegon, Mich. . 

Respondent Corry-Jamestown Manufacturing Corporation is a cor- 
poration with its principal office and place of business in Corry, Pa. 

Respondent General Fire Proofing Co. is a corporation with its 
principal office and place of business in Youngstown, Ohio. 

Respondent The Globe-Wernicke Co. is a corporation with its 
principal office and place of business in Norwood, Cincinnati, Ohio. 

Respondent Invincible Metal Furniture Co. is a corporation with 
its principal office and place of business in Manitowoc, Wis. 

Respondent Metal Office Furniture Co. is a corporation with its 
principal office and place of business in Grand Rapids, Mich. 

Respondent Remington-Rand, Inc. is a corporation with its prin- 
cipal office and place of business in Buffalo, N. Y. 

Respondent The Shaw-Walker Co. is a corporation with its prin- 
cipal office and place of business in Manitowoc, Wis. 

Respondent Victor Safe and Equipment Co., Inc., is a corporation 
with its principal office and place of business in North Tonawanda, 


Nwi¥e 


2 Commission on August 3, 1938, granted motion to dismiss complaint as to The Berger 
Manufacturing Co. by the following order: 

This matter coming on to be heard before the Commission on the motion of Thomas F. 
Patton, attorney for respondent, The Berger Manufacturing Company, that the complaint 
herein be dismissed as to said respondent for the reason that respondent corporation was 
dissolved on or about November 1, 1937, and the Commission having duly considered said 
motion and the record herein, and being now fully advised in the premises ; 

It is ordered, That the said motion be, and the same is hereby, granted and that the com- 
plaint herein be, and the same is hereby dismissed as to respondent, The Berger Manufac- 


turing Company. 
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Respondent The Yawman & Erbe Manufacturing Co. is a corpora- 
tion with its principal office and place of business in Rochester, N. Y. 

Respondent Columbia Steel Equipment Co. is a corporation with 
its principal office in Philadelphia, Pa. 

All of the respondents named and described in this paragraph are 
members of the respondent institute except Columbia Steel Equip- 
ment Co., and are all engaged in the manufacture, sale and distri- 
bution of steel office furniture and equipment. Each of said mem- 
ber respondents sells and distributes its said products to wholesalers, 
retailers, and others purchasers in the United States, and causes said 
products when sold to be transported from its principal place of 
business, as hereinbefore set out, into and through the several States 
of the United States, and the District of Columbia, to such pur- 
chasers located at various points in the several States of the United 
States, other than in the State of the origin of such shipments, and 
in the District of Columbia. Remington-Rand, Inc., is also a mem- 
her of the respondent association hereinafter described. 

Before the adoption of the practices hereinafter alleged, these 
member respondents were in active and substantial price competi- 
tion with each other and with other members of the industry, in 
making and seeking to make sales of their said products in commerce 
between and among the several States of the United States and in 
the District of Columbia, and but for the facts hereinafter alleged 
such active and substantial price competition would have continued 
to the present time and said member respondents would now be in ac- 
tive and substantial price competition with each other in said com- 
merce. Said member respondents maintain a constant current of 
trade and commerce in said products between and among the several 
States of the United States and in the District of Columbia. 

These member respondents manufacture and sell approximately 85 
percent of the steel office furniture and equipment manufactured and 
sold in the United States and they occupy such a dominant and pow- 
erful position in the industry as to enable them, through the respond- 
ent institute, to dictate, dominate, and control the practices and poli- 
cies of the industry as a whole. 

Par. 3. Respondent Tidewater Office Equipment Dealer’s Asso- 
ciation is an unincorporated association composed of corporations, 
partnerships and individuals engaged in the sale and distribution, 
among other things, of office furniture, equipment and supplies, with 
its office in the city of Norfolk, Va. Said respondent will herein- 
after be referred to on occasion as respondent association. Respond- 
ent association was formed in 1936 by the respondents named in para- 
graph 4 hereof and other corporations and individuals located in the 
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city of Norfolk, Va., for the purpose of practicing and promoting 
the interests of said members and protecting the interests of the re- 
spondents named in paragraph 2 hereof. The activities of the mem- 
bers of respondent association hereinafter set out were carried out 
through and under the supervision of, said respondent association. 

Par. 4. Respondent Norfolk Stationery Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Virginia, with its principal office and place of 
business in the city of Norfolk, Va. 

Respondent Hampton Roads Paper Co. is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Virginia, with its principal office and place of business in the 
city of Norfolk, Va. 

Respondent Emmerson’s, Inc., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Virginia, with its principal office and place of business in the city of 
Norfolk, Va. 

Respondent Frank B. Hodgson is an individual trading as Frank 
B. Hodgson Office Furniture with his office and place of business in 
the city of Norfolk, Va. 

Respondent George Andrew Carnegie is an individual trading as 
Carnegie Office Appliance Co., with his office and place of business 
in the city of Norfolk, Va. 

The respondents in this paragraph named are now, or have been, 
members of the respondent association and will hereinafter, on occa- 
sion, be referred to as respondent association members. 

The membership of said respondent association varies from time 
to time as the result of the dropping out of old and the addition of 
new members, and they constitute a class so numerous and fluctuating 
that it is impracticable at any given time to name as parties respond- 
ent and bring before the Commission each and all of said members 
without manifest inconvenience and delay, and the respondent asso- 
ciation members named are made parties respondent individually and 
separately, and as representatives of each and all other members as a 
class. 

Members of said respondent association are all engaged in the sale 
and distribution of office furniture, equipment, and supples and 
they purchase from some one or more of the respondent members of 
respondent institute, or act as agents for some one or more of said 
respondent members of respondent institute in the sale of, some of 
the products sold and distributed by said member respondents of said 


respondent institute. 
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Members of said respondent association, in the course and con- 
duct of their said businesses in the purchase and sale of said prod- 
ucts, are engages in trade and commerce between, among, in, and 
with the several States of the United States and in and with the Dis- 
trict of Columbia. Said members cause said products, when sold by 
them, to be shipped from points in various States of the United States 
other than Virginia to the purchasers thereof located in the State of 
Virginia, and, on occasion, from their respective places of business 
in the State of Virginia to purchasers located in States of the United 
States other than the State of Virginia and in the District of Co- 
lumbia. Said members maintain a constant current of trade and 
commerce in said products between and among the several States of 
the United States and in the District of Columbia. 

Before the adoption of the practices hereinafter alleged, said mem- 
bers were in active and substantial price competition with each 
other, and with others engaged in the same business, in making and 
seeking to make sales of their said products in said commerce be- 
tween, among, in, and with the several States of the United States 
and in the District of Columbia, and but for the facts hereinafter 
alleged such active and substantial competition would have con- 
tinued to the present time and said members would now be in active 
and substantial price competition with each other in said commerce. 

Par. 5. On or about June 15, 1935, and on divers days and dates 
thereafter, said member respondents of said respondent institute 
entered into and thereafter carried out understandings, agreements, 
combinations, and conspiracies, hereinafter, at times, referred to as an 
undertaking, for the purpose and with the effect of restricting, restrain- 
ing, and monopolizing, and suppressing and eliminating price compe- 
tion in, the sale of steel office furniture and equipment in trade and 
commerce between, among, in and with the several States of the United 
States and in the District of Columbia, and for the purpose and with 
the effect of restricting, restraining, suppressing, and eliminating price 
competition in the sale of such products between jobbers, retailers 
and others in said commerce purchasing such products for resale. 

Par. 6. Pursuant to said understandings, agreements, combinations, 
and conspiracies, said member respondents of said respondent institute 
and said respondent institute have done and performed, and still do 
and perform, the following acts and things: 

1. Said member respondents agreed to fix and maintain and do fix 
and maintain, identical delivered prices for said products; 

2. Said member respondents agreed to fix and maintain, and do fix 
and maintain, minimum delivered prices for said products; 
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3. Said member respondents agreed to fix and maintain, and do fix 
and maintain, uniform maximum discounts which are allowed in the 
sale of said products; 

4. Said member respondents agreed to fix and maintain, and do fix 
and maintain, uniform terms and conditions, including but without 
limitation, maximum discounts, brokerage fees, freight and other 
allowances, in the sale of said products; 

5. Said member respondents have caused, through coercion and other 
means, their agents and customers purchasing for resale to form and. 
join local associations having for their objective the maintenance of the 
resale prices fixed by said member respondents; 

6. Said member respondents agreed to require, and do require agents 
and wholesalers, retailers and others purchasing said products for 
resale, to maintain the resale prices on said products fixed by said 
members. To secure the cooperation of agents and of wholesalers, 
retailers, and others purchasing said products for resale, in maintain- 
ing the resale prices fixed by said member respondents, said member 
respondents, acting through respondent institute, have formed, and 
caused to be formed, local associations of such agents and purchasers 
for resale, at various and sundry points throughout the United States; 
and they have induced and coerced members of said local associations 
of agents and purchasers for resale, and the members of other local 
associations of agents and purchasers for resale, theretofore in exist- 
ence, and into entering into and thereafter carrying out understand- 
ings, agreement, combinations and conspiracies to maintain the resale 
prices fixed by said member respondents in furtherance of said under- 
taking. The respondent association Tidewater Office Equipment 
Dealers’ Association, is typical of the type of association formed and 
used by said member respondents and the respondent institute in 
inducing and coercing agents and purchasers for resale to maintain 
the resale prices fixed by said member respondents in furtherance of 
said undertaking. 

7. Each of the respondent members agreed to file and does file with 
the respondent institute a schedule of the delivered prices, including 
discounts and the terms and conditions of all sales at which said 
member will and does sell said products. 

8. Each said respondent member agreed that it would not deviate 
from the delivered prices, discounts and terms and conditions of sale 
stated in its delivered prices filed with the respondent institute. 

9. The respondent institute collects from and disseminates among 
the member respondents information as to delivered prices, discounts 
and terms and conditions of sale, and other information used and 
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useful in carrying out said undertaking. Said respondent members 
and the respondent institute have adopted and agreed upon detailed 
rules and regulations designed and intended to prevent deviation on 
the part of respondent members from the delivered prices, discounts 
and terms and conditions of sale announced by such members. 

10. Said respondents have adopted and used and are using other 
methods and means designed to carry out said undertaking. 

Par. 7. Each of said member respondents of said respondent in- 
stitute acted in concert and cooperation with one or more of the other 
member respondents and with the respondent institute in doing and 
performing the acts and things hereinabove alleged in furtherance 
of said undertaking, and in concert and cooperation with the mem- 
bers of the respondent association in the doing of the acts and things 
hereinafter alleged. 

Par. 8. On or about June 4, 1936, and on divers days and dates 
thereafter, said respondent association members and the other mem- 
bers of the respondent association entered into and thereafter carried 
out understandings, agreements, combinations and conspiracies for 
the purpose and with the effect of restricting, restraining, and monop- 
olizing, and suppressing and eliminating price competition between 
and among said members in, the sale of steel office furniture and 
equipment and other office supplies in trade and commerce between, 
among, in and with the several States of the United States and in 
the District of Columbia. 

Par. 9. Pursuant to such agreements, combinations, and conspiracies, 
said respondent association members and said respondent association 
have done, performed, and still do and perform, the following acts 
and things: 

1. Said respondent association members agreed to fix and maintain, 
and do fix and maintain, uniform resale prices for said products. 

2. Said respondent association members agreed to fix and maintain, 
and do fix and maintain, minimum resale prices for said products. 

3. Said respondent association members agreed to fix and maintain, 
and do fix and maintain uniform maximum discounts which are al- 
lowed in the sale of said products. 

4. Said respondent association members agreed to fix and maintain, 
and do fix and maintain, uniform terms and conditions in the sale of 
said products. 

b. Said respondent association members agreed to submit and do 
submit identical bids to agencies of municipal, county, State, and 


Federal Governments, when bids are requested by such agencies on 
said products, 
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6. Said respondent association members agreed to adopt and main- 
tain, and have adopted and maintained, the resale prices and dis- 
counts fixed and established by the member respondents of said re- 
spondent institute, described in paragraph 2 hereof. 

7. Said respondent association members induced the respondents 
described in paragraph 2 hereof to refuse to sell steel office furniture 
and equipment to certain dealer competitors of said respondent asso- 
ciation members who had refused to participate in and become parties 
to said understandings, agreements, combinations and conspiracies to 
fix and maintain resale prices and maintain discounts and terms and 
conditions of sale as above alleged, thereby interfering with the source 
of supply of said non-cooperating competitors in an effort to compel 
them to become participants in such understandings, agreements, com- 
binations and conspiracies. 

8. Said respondent association members agreed and did attempt, by 
threats, coercion and persuasion, and through other means, to induce 
competitors who were not parties to said understandings, agreements, 
combinations and conspiracies to cooperate with them in carrying 
out the same. 

Par. 10. Respondent members of said respondent institute and said 
respondent association members and the Columbia Steel Equipment 
Company cooperated with each other in carrying out and making 
effective the understandings, agreements, combinations, and. conspira- 
cies hereinabove alleged. 

Par. 11. Said understandings, agreements, combinations, and con- 
spiracies between and among said member respondents of said respond- 
ent institute and between and among said respondent association 
members and Columbia Steel Equipment Co., and the things done 
thereunder and pursuant thereto, and in furtherance thereof, including 
the cooperation between the members of the respondent institute and 
the members of the respondent association, as hereinabove alleged, 
have had and do have the effect of unduly and unlawfully restricting 
and restraining the sale of steel office furniture and equipment and 
other office supplies in trade and commerce between, among, in, and 
with the several States of the United States and in the District of 
Columbia; of unduly and unlawfully restricting and restraining trade 
in said products in said commerce; of substantially enhancing prices 
to the consuming public and maintaining prices at artificial levels and 
otherwise depriving the public of the benefits that would flow from 
normal competition between and among the respondent members of 
said respondent institute and between and among said respondent 
association members; of eliminating price competition, with the tend- 
ency and capacity of creating a monopoly, in the sale of said products 
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in said commerce. Said understandings, agreements, combinations, 
and conspiracies and the things done thereunder and pursuant thereto, 
and in furtherance thereof, as herein alleged, constitute unfair methods 
of competition in commerce within the intent and meaning of an Act 
of Congress, approved September 26, 1914, entitled, “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Report, Finpincs as To THE Facts, AND ORDER 


~ Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 9th day of March 1938, issued 
and served its amended complaint in this proceeding upon said re- 
spondents, The Steel Office Furniture Institute, Remington Rand, 
Inc., Browne-Morse Co., Columbia Steel Equipment Co., The Gen- 
eral Fireproofing Co., Art Metal Construction Co., Bentson Manu- 
facturing Co., Corry-Jamestown Manufacturing Corporation, The 
Globe-Wernicke Co., Invincible Metal Furniture Co., Metal Office 
Furniture Co., The Shaw-Walker Co., Victor Safe & Equipment 
Co., Inc., Yawman and Erbe Manufacturing Co., Tidewater Office 
Equipment Dealers’ Association, Norfolk Stationery Co., Inc., Hamp- 
ton Roads Paper Co., Emmerson’s, Inc., Frank B. Hodgson, trading 
as Frank B. Hodgson Office Furniture, and George Andrew Carnegie, 
trading as Carnegie Office Appliance Co., charging them with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. Thereafter, each of the respondents, ex- 
cept Emmerson’s, Inc., filed its answer in this proceeding. There- 
after, under date of January 15, 1940, a stipulation was entered into 
whereby it was stipulated and agreed that a statement signed and 
executed by the respondents, The Steel Office Furniture Institute, 
Remington Rand, Inc., Browne-Morse Co., The General Fireproofing 
Co., Art Metal Construction Co., Bentson Manufacturing Co., Corry- 
Jamestown Manufacturing Corporation, The Globe-Wernicke Co., 
Invincible Metal Furniture Co., Metal Office Furniture Co., The 
Shaw-Walker Co., Victor Safe & Equipment Co., Inc., and Yawman 
and Erbe Manufacturing Co., by their counsel, and W. T. Kelley, 
Chief Counsel for the Federal Trade Commission, subject to the 
approval of the Commission, solely for the purpose of this proceed- 
ing, the enforcement of review thereof in the Circuit Court of 
Appeals, and for any review in the Supreme Court of the United 
States, or for any other court proceeding in enforcement of the order 
to be entered herein or to recover any penalty for violation thereof 
which may be brought or instituted pursuant to authority contained 
in the Federal Trade Commission Act as amended, and approved 
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March 21, 1938, and for no other purpose, that the Commission can 
adduce the evidence as hereinafter set forth in the following State- 
ment, which is to be taken and considered as a part of the record 
herein the same, and with the same effect as if said evidence had 
been adduced at hearings in the usual course, in lieu of testimony 
in support of the charges stated in the complaint, and that said 
respondents waive their rights to adduce evidence in opposition 
thereto and do not contest this proceeding; and that the said Com- 
mission may proceed upon said statement to make its report stating 
its findings as to the facts (including inferences which it may draw 
therefrom), and its conclusion based thereon, and enter its order 
disposing of this proceeding without the presentation of argument 
or the filing of briefs. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on said amended com- 
plaint, said answers and stipulation, said stipulation having been 
approved, accepted and filed, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. The respondent, The Steel Office Furniture Institute, 
hereinafter referred to as the Institute, during the period from about 
June 15, 1935, to and including March 9, 1938, hereinafter referred 
to as the period specified in the amended complaint, was an unin- 
corporated association of manufacturers of steel office furniture 
industry products, hereinafter referred to as industry products, which 
consist of 


Steel vertical filing cabinets. 

Steel horizontal sections and half-sections, and book-cases, 
Steel Hi-line and book-shelf units. 

Steel card index cases. 

Steel transfer cases. 

Steel desks and tables. 

Steel storage cabinets and wardrobes, 


The Institute was formed on or about April 10, 1931, by some of 
the respondents named in paragraph 2 and others, and has been 
active since its formation except for the period from November 4, 
1933 to June 5, 1935. During its existence, including the period 
specified in the amended complaint, the Institute performed the 
following functions: 
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a. Collected and compiled statistical information which it made 
available to its members and the public. This information during 
the period specified in the amended complaint consisted of 


1. a compilation each month of the total wholesale value of 
shipments of industry products for the previous month, 
2. a monthly tabulation of existing future delivery contracts. 


b. Conducted tests of industry products to encourage standardiza- 
tion and interchangeability of product. 

c. Disseminated among its members information of interest to 
them such as federal and State legislation, and rulings of govern- 
mental bodies. 

d, Collected from its members and other members of the industry 
the published price lists of industry products and distributed such 
price lists among such members of the industry as had requested. the 
same. 

e. Encouraged its members and the industry to comply with the 
Trade Practice Conference Rules approved by the Federal Trade 
Commission for this industry. 

7. Miscellaneous temporary activities. 

Par. 2. Respondent Art Metal Construction Co. is a corporation 
with its principal office and place of business in Jamestown, N. Y. 

Respondent Bentson Manufacturing Co. is a corporation with its 
principal office and place of business in Aurora, Ill. 

Respondent Browne-Morse Co. is a corporation with its principal 
office and place of business in Muskegon, Mich. 

Respondent Corry-Jamestown Manufacturing Corporation is a cor- 
poration with its principal office and place of business in Corry, Pa. 

Respondent The General Fireproofing Co. is a corporation with its 
principal office and place of business in Youngstown, Ohio. 

Respondent The Globe-Wernicke Co. is a corporation with its 
principal office and place of business in Norwood, Cincinnati, Ohio. 

Respondent Invincible Metal Furniture Co. is a corporation with 
its principal office and place of business in Manitowoc, Wis. 

Respondent Metal Office Furniture Co, is a corporation with its 
principal office and place of business in Grand Rapids, Mich. 

Respondent Remington Rand, Inc., is a corporation with its prin- 
cipal office and place of business in Buffalo, N. Y. 

_ Respondent The Shaw-Walker Co. is a corporation with its prin- 
cipal office and place of business in Muskegon, Mich. 

Respondent Victor Safe & Equipment Co., Inc., is a corporation 
with its principal office and place of business in North Tonawanda, 


NUxS 
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Respondent Yawman and Erbe Manufacturing Co. is a corporation 
with its principal office and place of business in Rochester, N. Y. 

The above-named respondents, hereinafter referred to as respondent 
manufacturing companies, during the period specified in the amended 
complaint, were each engaged in the manufacture and sale of some 
or all of the said industry products, and had caused some of said 
products to be sold and shipped in interstate commerce, and, each of 
said respondents was a member of the Institute during all or a portion 
of said period. Said respondent manufacturing companies prior to 
the said period specified in the amended complaint were in price 
competition with each other in making sales of their said products in 
interstate commerce, and said competition has been substantially sup- 
pressed by the activities hereinafter set forth. Said respondent 
manufacturing companies manufacture and sell more than 50 percent 
of all of the said industry products manufactured and sold through- 
out the United States. 

Par. 3. Respondent manufacturing companies, during the said 
period specified in the amended complaint, agreed among themselves 
to fix and maintain identical delivered prices, uniform discounts and 
uniform terms and conditions in the sale of said industry products, 
and pursuant to such agreement, in certain instances, did fix and 
maintain said prices, discounts, and terms. 

Par. 4. Respondent manufacturing companies, during the period 
specified in the amended complaint, agreed among themselves to in- 
duce or cause, and pursuant to such agreement in some instances, did 
induce or cause their dealers and customers purchasing said industry 
products for resale to maintain resale prices fixed by said respondent 
manufacturing companies and to join and form local associations of 
dealers having for an objective the maintenance of said resale prices. 

Par. 5. Respondent manufacturing companies, during the period 
specified in the amended complaint, agreed among themselves to abide 
by and not to deviate from the identical delivered prices, uniform 
discounts and uniform terms and conditions of sale filed by said 
respondent manufacturing companies with the Institute, and pur- 
suant to such agreement many times did abide by and not deviate 
from said prices, discounts, and terms in the sale of said industry 
products. ; 

Par. 6. The agreements hereinabove described in paragraphs 3, 4, 
and 5 were entered into and carried out through and by means of the 


Institute. 
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The aforesaid acts and practices of the said respondent manufac- 
turing companies in entering into and carrying out such agreements, 
and in doing the acts and things done thereunder, pursuant thereto 
and in furtherance thereof, are all to the prejudice of the public, and 
have a dangerous tendency to and have hindered and prevented price 
competition between and among the said respondent manufacturing 
companies in the sale of said industry products in commerce through- 
out the United States, and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the separate 
answers of the respondents, and a stipulation dated January 15, 1940, 
entered into between certain of the respondents herein by their at- 
torneys and W. T. Kelley, Chief Counsel for the Commission, which 
stipulation has been approved by the Commission, and which pro- 
vides, among other things, that without other evidence and without 
intervening procedure, the Commission may issue and serve upon the 
respondents herein findings as to the facts and conclusion based 
thereon and an order disposing of the proceeding, and the Commis- 
sion having made its findings as to the facts and conclusion that 
certain of said respondents have violated the provisions of the Fed- 
eral Trade Commission Act. ; 

It is ordered, That the respondents, The Steel Office Furniture 
Institute, Remington Rand, Inc., Browne-Morse Co., The General 
Fireproofing Co., Art Metal Construction Co., Bentson Manufactur- 
ing Co., Corry-Jamestown Manufacturing Corporation, The Globe- 
Wernicke Co., Invincible Metal Furniture Co., Metal Office Furniture 
Co., The Shaw-Walker Co., Victor Safe & Equipment Co., Inc., and 
Yawman and Erbe Manufacturing Co., their officers, representatives, 
agents, and employees, directly or through any corporate or other 
device, or through the respondent The Steel Office Furniture Insti- 
tute, in connection with the offering for sale, sale, and distribution of 
steel vertical filing cabinets; steel horizontal sections and half-sec- 
tions, and bookcases; steel hi-line and bookshelf units; steel card 
index cases; steel transfer cases; steel desks and tables; steel storage 
cabinets and wardrobes in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from doing any of the 
following acts and things: 
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1. Agreeing, combining or conspiring among themselves to fix and 
maintain identical delivered prices, uniform discounts and terms and 
conditions of sale; 

2. Agreeing among themselves to induce and, pursuant to such 
agreement, inducing their dealers and customers, or the dealers and 
customers of any of them to join or form local associations having for 
their objective the maintenance of resale prices. 

3. Agreeing among themselves to require and, pursuant to such 
agreement, requiring their dealers and customers purchasing for 
resale to maintain resale prices fixed by the manufacturing company 
respondents. 

4. Agreeing among themselves to abide by and not to deviate from 
prices, discounts, terms, and conditions of sale filed by respondent 
manufacturing companies with respondent Institute, and pursuant 
to such agreement, abiding by and not deviating from such prices, 
discounts, and terms of sale. 

5. Filing prices with the respondent Institute for the purpose or 
having the effect of fixing and maintaining such prices arrived at by 
agreement among themselves. 

6. Disseminating prices filed with the respondent Institute among 
said respondents for the purpose of fixing said prices by agreements 
among themselves. 

It is further ordered, That respondents and each of them shall, 
within 60 days after service upon them of this order, file with the 
Commission a report or reports in writing setting forth in detail the 
manner and form in which they have complied with this order. 

It is further ordered, That this proceeding be and the same hereby 
is dismissed as to Columbia Steel Equipment Co. and Tidewater 
Office Equipment Dealers’ Association and its former respondent 
members without prejudice to the right of the Commission should the 
facts so warrant to reopen the same and resume prosecution of the 
complaint in accordance with its regular procedure insofar as Colum- 
bia Steel Equipment Co. and Tidewater Office Equipment Dealers’ 
Association and its former respondent members are concerned. 
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In THE MATTER OF 


CHESTER L. THOMAS, TRADING AS THOMAS QUILT 
FACTORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 3375. Complaint, Apr. 9, 1938—Decision, Feb. 23, 1940 


Where an individual engaged in manufacture, sale, and distribution of quilts, 
bed pads, and similar products, to purchasers in various States and in 
the District of Columbia; in advertisements of his said quilts by mail, 
newspapers, advertising folders, pamphlets, circulars, letters and other 
literature published and circulated to purchasers and prospective purchasers 
throughout the United States, and through agents personally soliciting 
orders— 

Represented that his Thomas Feather-Quilts usually retailed at $37.50, and 
that quoted price of $18.75 was introductory and special, limited as to 
time, and one-half of customary selling price therefor, and that quilts 
in question were of a value of $37.50, specially offered as aforesaid, through 
such statements as “Save 50%. Introductory Half Price Offer * * * 
During the next 5 days you and your friends may reserve the right to 
purchase Two famous Thomas Feather-Quilts for the usual price of one! 
* * * and “ ‘Factory irregular’ Thomas Feather-Quilt only $20.00 (or two 
for $37.50) * * * Identical in every way to the first quality * * * 
originally retailed for $37.50 * * ™* You SAVE OVER $17.50 PER QUILT 
* * * and “Hurry! ‘Save one-half Regular Retail Price by mailing 
This Card at oncy. This special offer is Limited * * * During the 
next few days only * * * Our extremely low price will be discontinued 
after this sale! So don’t wait. Beat the price rise,” and others of similar 
tenor, facts being said price of $18.75 was neither reduced, special nor 
introductory, nor limited as tu time, but customary one at which said 
quilts were sold by him in usual and regular course of business at all 
times ; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken helief that all said representations 
were true, and with result, as consequence thereof, that number of con- 
suming public purchased substantial volume of his said products and 
trade was diverted unfairly to him from competitors engaged in sale 
and distribution of said and similar goods: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors, and constituted an unfair 
method of competition. 


Before Mr. Miles J. Furnas and Mr. Randolph Preston, trial exam. 
iners, 

Mr. Carrel F. Rhodes for the Commission. 

Mr. J. Frederick Schneider, of Denver, Colo., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Chester L. Thomas, 
individually, and trading as Thomas Quilt Factories, hereinafter 
referred to as respondent, has violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Chester L. Thomas, is an individual 
operating and doing business under the trade name, Thomas Quilt 
Factories, with his principal office and place of business located at 
1040 Acoma Street, Denver, Colo. 

Par. 2. Respondent, Chester L. Thomas, has been for more than 
1 year last past, and is now, engaged in the business of manufactur- 
ing, advertising, selling, and distributing quilts under the name of 
Thomas Feather-Quilts. Said respondent now causes, and for more 
than 1 year last past has caused, his said products to be sold by 
agents and through various advertising mediums. He has caused 
the same, when sold, to be transported from his principal place of 
business in Denver, Colo., to purchasers thereof located at points in 
the various States of the United States other than the aforesaid State 
of Colorado and in the District of Columbia. 

There is now, and has been for more than 1 year last past, a course 
of trade in said quilts so sold and distributed by respondent in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

In the course and conduct of his said business respondent is now, 
and has been, in competition with other individuals, partnerships, 
and corporations likewise engaged in the business of selling and dis- 
tributing quilts and other similar products intended and used for 
the same purpose for which respondent’s said quilts are used in com- 
merce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of the business set out and de- 
scribed in paragraphs 1 and 2 hereof, respondent, for the purpose of 
inducing the purchase of the commodities offered for sale by him, has 
circulated to purchasers and prospective customers throughout the 
United States, by mail, newspaper advertisements, advertising folders, 
pamphlets, circulars, letters, and other literature, and through agents 
personally soliciting orders, false and misleading statements concern- 
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ing the nature, value and quality of the various products sold by him. 
Among such statements and representations the following are typical 
examples: 


Save 50% 

Introductory Half Price Offer on “World’s Warmest” Thomas Feather-Quilts ! 

During the next 5 days you and your friends may reserve the right to pur- 
chase Two famous Thomas Feather-Quilts for the usual price of one! * * * 

You can now take advantage of ‘double economy !” 

Save half the original cost * * * 

Recently designed by well known sleep specialists. 

The beautiful Thomas Quilt treats you to an entirely new kind of rest. 


iprice—5 DAYS ONLY — 1 
2sale — Save One-Half — 2 


Save by Ordering During our Special Sale—Have Delivery Made Later if 
Desired 

Thomas Feather-Quilts * * * 

“Factory irregular” Thomas Feather-Quilt only $20.00 (or two for $87.50) 
* * * 

Identical in every way to the first quality Thomas Feather-Quilt originally 
retailed for $37.50 * * * 

YOU SAVE OVER $17.50 PER QUILT * * * 


A pictorial representation of two ladies, seated in conversation, 
together with the following statement : 


Did you say two for one? 

Limited Half price offer on genuine Thomas Feather-Quilts! 

* * * During the next 5 days you and other quality minded residents of 
this city may reserve the right to purchase two genuine Thomas Feather-Quilts 
for the price of one * * * 

THE FAMOUS AND ORIGINAL THOMAS FHATHER-QUILTS. 

Hurry! Save One-Half Regular Retail Price by Mailing This Card Ar oNOCE. 
This special offer is Limited. The World’s warmest, newest, most healthful 
sleeping companion—the Famous Thomas FETH-R-ET! During the next few 
days only, you may reserve the right to participate in a special half-price sale 
soon to be conducted in your community. Count yourself ia on our unusual 
offer and secure further details by mailing this postage-free, “option” card 

TOD Aamo mae 

Our extremely low price will be discontinued after this sale! So don’t wait. 
Beat the price rise. 


The aforesaid statements and representations, together with other 
similar statements and representations not herein set out in full, pur- 
port to be descriptive of respondent’s various products and also serve 
as representations on the part of the respondent to members of the 
purchasing public that said Thomas Feather-Quilts were designed by 
specialists and are recommended by doctors and other specialists; 
that $87.50 is the usual, regular and customary retail price for Thomas 
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Feather-Quilts; that the quoted price of $18.75 is an introductory or 
other special price limited as to time and is one-half of the usual, 
regular, and customary selling price therefor; and that the so-called 
factory irregular quilts sold at $20 or two for $37.50 are identical in 
every way to the first-quality Thomas Feather-Quilts having a usual, 
regular, and customary selling price of $37.50 each. 

Par. 4. In truth and in fact, the statements and representations 
hereinabove set out are deceptive, false, and misleading. Respond- 
ent’s quilts are not designed and recommended by doctors or other 
specialists. Said quilts have never had the usual, regular, and cus- 
tomary retail sales price of $37.50. The purported introductory or 
other special reduced price is not in fact a reduced introductory price 
or a specially reduced price for a limited period of time. The prices 
quoted as alleged introductory or other special prices and having an 
alleged limited period of time are in fact the usual, regular, and cus- 
tomary retail selling price of said quilts at all times, and respondent 
has regularly and customarily sold said quilts to all purchasers for 
a period of several years at such prices. The so-called factory irregu- 
lars sold at $20 or two for $37.50 are not identical in quality to the 
Thomas Feather-Quilts alleged to be ordinarily and customarily re- 
tailed for $37.50 each. 

Par. 5. The use by the respondent of the aforesaid deceptive, mis- 
leading, and false representations has had, and now has, the capacity 
and tendency to mislead and deceive members of the purchasing pub- 
lic into the mistaken and erroneous belief that said representations 
are true and that respondent’s products have the qualities, values, and 
prices represented, and into the purchase of respondent’s quilts in and 
on account of such erroneous and mistaken beliefs induced as afore- 
said. As a result thereof, trade is diverted unfairly to respondent 
from competitors likewise engaged in selling quilts and other similar 
products intended and used for the same purposes in commerce 
among and between the various States of the United States who do 
not misrepresent the nature, value, quality, or prices of their respec- 
tive products. As a consequence thereof injury has been done and is 
now being done by respondent to competition in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 6. The above alleged acts and practices of respondent are all 
to the prejudice of the public and of respondent’s competitors and 
constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 9th day of April 1938, issued 
its complaint and caused same to be served upon the respondent, 
Chester L. Thomas, individually, and trading as Thomas Quilt Fac- 
tories, charging him with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondent’s answer thereto, 
testimony and other evidence in support of the allegations of the 
complaint and in opposition thereto, were introduced before exam- 
iners of the Commission, theretofore duly designated by it, and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, brief in support of the 
complaint and brief in opposition thereto, oral argument not having 
been requested, and the Commission, having duly considered the mat- 
ter and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. The respondent, Chester L. Thomas, is an individual, 
operating under the trade name Thomas Quilt Factories, with his 
office and principal place of business in Denver, Colo. The respond- 
ent is engaged in the manufacture, sale, and distribution of quilts, 
bed pads, and similar products. Respondent causes said products, 
when sold, to be transported by express and otherwise from his place 
of business in Denver, Colo. to purchasers thereof, some located in the 
State of Colorado and others located in various other States of the 
United States and in the District of Columbia. There is now and has 
been for some time last past a course of trade in commerce by said 
respondent, in said products, between and among varius States of 
the United States and in the District of Columbia. In the course and 
conduct of said business, the respondent is in competition with other 
individuals, firms, and corporations also engaged in the sale and dis- 
tribution of quilts, bed pads, and similar products in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of his business, and in the dis- 
tribution of his products, as described in paragraph 1 hereof, respond- 
ent, for the purpose of inducing the purchase of the commodities 
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offered for sale by him, has published and circulated to purchasers 
and prospective customers throughout the United States by mail, 
newspaper advertisements, advertising folders, pamphlets, circulars, 
letters and other literature, and through agents personally soliciting 
orders the following and other similar statements and representations: 


Save 50% 

Introductory Half Price Offer on “World’s Warmest” Thomas Feather-Quilts! 
During the next 5 days you and your friends may reserve the right to purchase 
TWO famous Thomas Feather-Quilts for the usual price of one! * * * 

You can now take advantage of “double economy.” Save half the original cost 
* * * Recently designed by well known sleep specialists. The beautiful 
Thomas Quilt treats you to an entirely new kind of rest. 


% price—5 DAYS ONLY—% 
sale—Save One-Half 


Save by Ordering During our Special Sale—Have Delivery Made Later if 
Desired * * * Thomas Feather-Quilts * * * 

“Factory irregular’ Thomas Feather-Quilt only $20.00 (or two for $37.50) 
* * * Tdentical in every way to the first quality Thomas Feather-Quilt 
originally retailed for $387.50 * * * 

YOU SAVE OVER $17.50 PER QUILT * * #* 


A pictorial representation of two ladies seated in conversation, 
together with the following statement: 

Did you say two or one? 

Limited Half price offer on genuine Thomas Feather-Quilts! * * * Dur- 
ing the next 5 days you and other quality minded residents of this city may 
reserve the right to purchase two genuine Thomas Feafher-Quilts for the price 
of one * * * THE FAMOUS AND ORIGINAL THOMAS FEATHER-QUILTS. 

Hurry! Save one-half Regular Retail Price by mailing This Card At ONCE. 
This special offer is Limited. The World’s warmest, newest, most healthful 
sleeping companion—the Famous Thomas retH-R-ET! During the next few days 
only, you may reserve the right to participate in a special half-price sale soon 
to be conducted in your community. Count yourself in on our unusual offer 
and secure further details by mailing this postage-free, ‘option’ card TODAY 
* * * Our extremely low price will be discontinued after this sale! So don’t 
wait. Beat the price rise. 

Par. 3. The statements and representations to the effect that the 
Thomas Feather-Quilts usually, regularly and customarily retail for 
$37.50 and that the quoted price of $18.75 is an introductory or other 
special price, limited as to time, and is one-half of the usual, reg- 
ular, and customary selling price therefor, combined with inferences 
drawn therefrom, serve as representations that the quilts are of a 
value of $37.50 and that $18.75 is an introductory or special price 
limited as to time and is one-half the usual, regular, and customary 
price of said products. 
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Par. 4. Respondent does not sell his said quilts for $37.50 but the 
price of said quilts is only $18.75. Said price of $18.75 is not a 
reduced price or a special or introductory price and is not limited 
as to time but is the customary price at which such quilts are sold 
by respondent in the usual and regular course of business at all 
times. 

Par. 5. Each and all of the foregoing false and misleading state- 
ments and representations made by the respondent in describing the 
said products as hereinbefore set out in paragraphs 2 and 3 were, 
and are calculated to, and have had and now have, the tendency and 
capacity to, and do, mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken, belief that 
all of said representations are true. As the result of this erroneous 
belief, a number of the consuming public have purchased a substantial 
volume of respondent’s said products with the result that trade has 
been diverted unfairly to respondent from competitors engaged in 
the business of selling and distributing quilts, and similar products. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice of the public, and of competitors of respond- 
ent, and constitute an unfair method of competition in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, answer of the respondent, 
testimony and other evidence taken before examiners of the Commis- 
sion theretofore duly designated by it, in support of the allegations of 
said complaint and in opposition thereto, briefs filed herein by Carrel 
F’, Rhodes, counsel for the Commission, and by J. Frederick Schneider, 
counsel for the respondent, oral argument not having been requested, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Chester L. Thomas, trading as 
Thomas Quilt Factories, or trading under any other name or names, 
his agents, representatives, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale 
and distribution of quilts or other bed covering in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 
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1. Representing as the customary or regular prices or values of 
quilts or other bed covering prices and values which are in excess of 
the prices at which such products are regularly and customarily sold by 
respondent in the normal and usual course of business. 

2. Representing that the prices at which respondent offers for sale 
and sells his products constitute a discount to the purchaser, or that 
such prices are special or reduced, or introductory prices, or that such 
prices are applicable for a limited time only, when in fact such prices 
are the usual and customary prices at which respondent sells such 
products in the normal and usual course of business. 

It is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE MATTER OF 


J. W. COOPER AND JAMES J. COOPER, TRADING AS 
“CURL-O-WAVE COMPANY” 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3524. Complaint, Aug. 4, 1938—Decision, Feb. 23, 1940 


Where -two individuals engage in manufacture, sale, and distribution of hair 
curling preparation under designation ‘“Curl-O-Wave,” to purchasers in var- 
ious other States and in the District of Columbia, in competition with others 
engaged in sale and distribution of such preparations in commerce as afore- 
said, and including many who distribute and sell such hair curling fluids and 
do not in any way misrepresent quality and character of their products or 
effectiveness thereof; in advertising circulars and folders, and in advertise- 
ments in magazines and newspapers circulated generally throughout the 
United States— 

Represented that their said product was odorless and beneficial to hair, and that 
use thereof made straightest hair naturally curly, and would transform ob- 
stinate hair into dainty curls and improve hair texture, and constituted a new 
discovery, and was not an ordinary curling fluid, facts being it was such 
ordinary curling fluid, and various representations otherwise made by them 
were grossly exaggerated, misleading and untrue, and it would not accom- 
plish results and did not have qualities claimed therefor ; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that said representations were true, and 
with result, as direct consequence thereof, that number of consuming public 
purchased substantial volume of their preparation and trade was diverted 
unfairly to them from competitors also engaged in distribution and sale of 
such preparations in commerce, and who truthfully advertise their products 
and effectiveness thereof: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constituted un- 
fair methods of competition. 


Before Ir. W. W. Sheppard, trial examiner. 

Mr. John R. Phillips, Jr. and Mr. DeWitt T. Puckett for the Com- 
mission. 

Mr. James J. Cooper, pro se. 


ComMPpLaInt 1 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Wederal 
Trade Commission, having reason to believe that J. W. Cooper, an 


1Commission on February 23, 1940, amended complaint to include as additional party 
respondent, James W. Cooper. 
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individual, trading as “Curl-O-Wave Company,” hereinafter referred 
to as respondent, has violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complant, stating 
its charges in that respect as follows: 

Paracrapn 1. Respondent, J. W. Cooper, is an individual trading 
as “Curl-O-Wave Company,” with his office and principal place of 
business located at 201 North Wells Street, in the city of Chicago, 
State of Illinois. Said respondent is engaged in the manufacture, 
sale and distribution of a hair-curling preparation designated “Curl- 
O-Wave.” 

Respondent causes its product, when sold, to be transported from 
his place of business in Chicago, in the State of Illinois, to the pur- 
chasers thereof located in the States of the United States other than 
the State of Illinois and in the District of Columbia. 

Respondent now maintains, and for more than 6 years last past 
has maintained, a course of trade in the aforesaid hair curling prep- 
aration so distributed and sold by him in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of his said business, the respond- 
ent is now, and has been for more than 6 years last past, in competi- 
tion with other individuals and with corporations, firms, and partner- 
ships engaged in the business of selling and distributing hair-curling 
preparations in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of said business, and for the 
purpose of inducing the purchase of said preparation, respondent has 
made, by means of advertising circulars and folders, and by means of 
advertisements inserted in magazines and newspapers circulated gen- 
erally throughout the United States, many representations concerning 
the character and nature of said preparation, and concerning the 
results obtained from its use. Among said representations made by 
respondent are the following: 

Curls—the straightest hair can be made naturally curly with Curl-O-Wave. 


Free booklet and sample. Send 10¢ to cover mailing. 

A few pleasant moments with the new Curl-O-Wayve transforms the most 
obstinate straight hair into soft dainty curls. 

Curl-O-Wave is greaseless, odorless and absolutely safe—its beneficial in- 
gredients are actually good for the hair. 

A new simple method of waving with Curl-O-Wave transforms lifeless scraggly 
hair into beautiful soft curls. 

Curl-O-Wave is absolutely harmless and is actually good for the hair, keeps it 
soft and manageable—You'll be amazed at the Magic of Curl-O-Wave. 
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Curl-O-Wave makes the most obstinate straight hair wave into alluring curls 
which will last from one to three weeks. 

It is now within one’s power to acquire brilliant natural waves. Curl-O-Wave 
will give a soft, fluffy, billowy texture no matter how obstinate and straight 
the hair may be. 

Curl-O-Wave is not an ordinary curling fluid. 

Curl-O-Wave Company made a discovery which makes natural curls a possi- 
bility for everyone. 

It is only by keeping the hair waved that it will gradually become naturally 
curly. 

All of said statements, together with similar statements appearing 
in respondent’s advertising literature, purport to be descriptive of 
respendent’s product and of its effectiveness in use. In all of its ad- 
vertising literature, and through other means, respondent, directly or 
by inference, through statements and representations herein set out, 
and other statements of similar import and effect, represents: That 
his preparation will make the straightest hair naturally curly; that 
it transforms obstinate straight hair into dainty curls; that it is 
greaseless, odorless, beneficial, and harmless; that it is not an ordi- 
nary curling fluid, but a new discovery; that it will improve the 
texture of the hair; and that the cost of mailing respondent’s booklet 
and sample is 10 cents. 

Par. 4. The representations made by respondent with respect to 
the nature and effect of his preparation when used are grossly exag- 
gerated, false, misleading, and untrue. In truth and in fact “Curl- 
O-Wave’” is not greaseless or odorless. It is not beneficial to the hair 
or harmless. It will not make the straightest hair naturally curly, 
and it will not transform obstinate hair into dainty curls. It is not a 
new discovery, but it is an ordinary curling fluid and will not improve 
the texture of the hair. The cost of mailing respondent’s booklet and 
sample is less than 10 cents. 

The true fact is that the frequent application of respondent’s prepa- 
ration may be dangerous and injurious, rather than harmless and 
beneficial, for the reason that it contains ingredients and intermediate 
products of such ingredients which, under some conditions, are 
poisonous. 

Par. 5. There are among respondent’s competitors many who dis- 
tribute and sell cosmetics who do not in any way misrepresent the 
quality or character of their respective products of their effectiveness 
when used. 

Par. 6. Each and all of the false and misleading statements and 
representations made by the respondent in advertising his hair-curling 
preparation and its effectiveness when used, as hereinabove set. out, 
were, and are calculated to, and have had, and now have a tendency 
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and capacity to mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that said representations are 
true. As a direct result of this erroneous and mistaken belief, a 
number of the consuming public have purchased a substantial volume 
of respondent’s preparation, with the result that trade has been 
diverted unfairly to respondent from competitors likewise engaged in 
the business of distributing and selling hair-curling preparations, and 
who truthfully advertise their respective products and the effective- 
ness thereof when used. As a result thereof, injury has been done, 
and is now being done, by respondent to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, Frnpinés as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 4, 1938, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
J. W. Cooper, charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. 
Thereafter, respondent, J. W. Cooper, filed his answer and subse- 
quently, as a result of a stipulation entered into upon the record, 
James J. Cooper was made a party respondent and adopted the 
answer of J. W. Cooper as his answer. Subsequently the Commis- 
sion, by order, approved such action. Testimony and other evi- 
dence in support of the allegations of the complaint were intro- 
duced by DeWitt T. Puckett, attorney for the Commission, and in 
opposition to the allegations of the complaint by James J. Cooper, 
pro se, before W. W. Sheppard, an examiner of the Commission 
theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commis- 
sion. Thereafter the proceeding regularly came on for final hearing 
before the Commission on said complaint, the answer thereto, testi- 
mony and other evidence and brief in support of the allegations of 
the complaint, and the Commission having duly considered the 
matter and being now fully advised in the premises finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 
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Paracrapu 1. The respondents, J. W. Cooper, and James J. 
Cooper, are individuals trading as “Curl-O-Wave Company,” with 
their office and principal place of business located at 201 North Wells 
Street, in the city of Chicago, in the State of Illinois. Said respon- 
dents are engaged in the manufacture, sale and distribution of a 
hair-curling preparation designated “Curl-O-Wave.” Respondents 
cause said product, when sold, to be transported from their place 
of business in Chicago, IIL, to purchasers thereof located in the 
various States of the United States other than the State of Llinois, 
and in the District of Columbia. Respondents now maintain, and 
for more than 6 years last past have maintained, a course of trade 
in the aforementioned hair-curling preparation, so distributed and 
sold by them in commerce between and among the various States 
of the United States, and in the District of Columbia. 

In the course and conduct of their business respondents are now, 
and have been at all times mentioned herein, in competition with 
other individuals and with corporations and partnerships engaged 
in the business of selling and distributing hair-curling preparations 
in commerce among and between the various States of the United 
States, and in the District of Columbia. 

Par. 2. In the course and conduct of said business, and for the 
purpose of inducing the purchase of said hair-curling preparation 
designated “Curl-O-Wave,” respondents have made, by means of 
advertising circulars and folders, and by means of advertisements 
inserted in magazines and newspapers, circulated generally through- 
out the United States, many representations concerning the charac- 
ter and nature of said preparation and concerning the results ob- 
tained from its use. Among said representations made by respon- 
dents are the following: 

Curls—the straightest hair can be made naturally curly with Curl-O-Wave. 

Free booklet and sample. Send 10¢ to cover mailing. 

A few pleasant moments with the new Curl-O-Wave transforms the most 
obstinate straight hair into soft dainty curls. 

Curl-O-Wave is greaseless, odorless and absolutely safe—its beneficial ingredi- 
ents are actually good for the hair. 

A new simple method of waving with Curl-O-Wave transforms lifeless scragely 
hair into beautiful soft curls. 

Curl-O-Wave is absolutely harmless and is actually good for the hair, keeps 
it soft and manageable—You’ll be amazed at the Magic of Curl-O-Wave. 

Curl-O-Wave makes the most obstinate straight hair wave into alluring 
curls which will last from one to three weeks. 

It is now within one’s power to acquire brilliant natural waves. Curl-O- 


Wave will give a soft, fluffy, billowy texture no matter how obstinate and 
straight the hair may be. 
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Curl-O-Wave is not an ordinary curling fluid. 

Curl-O-Wave Company made a discovery which makes natural curls a 
possibility for everyone. 

It is only by keeping the hair waved that it will gradually become naturally 
curly. 

Par. 3. All of said statements, together with similar statements 
appearing in respondents’ advertising literature, purport to be de- 
scriptive of respondents’ product, and of its effectiveness in use. In 
all of respondent’s advertising literature and through other means, 
the respondents represent that said preparation (Curl-O-Wave) will 
make the straightest hair naturally curly; that said preparation 
transforms obstinate, straight hair into dainty curls; that it is grease- 
less, odorless, beneficial and harmless; that Curl-O-Wave is not an 
ordinary curling fluid, but is a new discovery; and that it will im- 
prove the texture of the hair. 

The representations made by respondents with respect to the nature 
and effect of their preparation, when used, are grossly exaggerated, 
misleading, and untrue. In truth and in fact “Curl-O-Wave” is not 
odorless and it is not beneficial to the hair. It will not make the 
straightest hair naturally curly, and it will not transform obstinate 
hair into dainty curls. It is not a new discovery, but it is an ordinary 
curling fluid. The use of said product will not improve the texture, 
of the hair. 

Par. 4. There are among respondents’ competitors many who dis- 
tribute and sell hair-curling fluids who do not in any way misrepre- 
sent the quality and character of their respective products or their 
effectiveness when used. 

Par. 5. The Commission finds that the aforesaid false and mislead- 
ing statements and representations made by the respondents in 
advertising their hair curling preparation and its effectiveness when 
used, are calculated to, and have had, and now have, a tendency and 
capacity to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous belief that said representations are 
true. As a direct result of this erroneous and mistaken belief, a 
number of the consuming public have purchased a substantial volume 
of respondents’ preparation, with the result that trade has been 
diverted unfairly to respondents from their competitors who are 
also engaged in the business of distributing and selling hair curling 
preparations in commerce among and between the various States 
of the United States and in the District of Columbia, and who truth- 
fully advertise their respective products and the effectiveness thereof 


when used. 
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CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act, 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, J. W. Cooper and James J. Cooper, and upon the testi- 
mony and other evidence taken before W. W. Sheppard, a trial 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of the complaint and in opposition thereto, 
and upon brief filed herein by John R. Phillips, Jr., counsel for the 
Commission, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission Act. 

It ts ordered, That the respondents, J. W. Cooper and James J. 
Cooper, individually and trading as Curl-O-Wave Company or trad- 
ing under any other name or names, their agents, servants, repre- 
sentatives, and employees, directly or through any corporate or other 
device, in connection with the offering for sale, sale and distribution 
of a hair-curling preparation now designated as “Curl-O-Wave,” or 
of any hair-curling preparation possessing similar properties whether 
sold under the same name or any other name, in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Representing that respondents’ preparation is odorless or that 
such preparation is beneficial to the hair; 

2. Representing that the use of respondents’ preparation will make 
the straightest hair naturally curly, or that such preparation will 
transform obstinate hair into dainty curls, or that such preparation 
is a new discovery or is anything other than an ordinary hair-curling 
fluid, or that the use of such preparation will improve the texture of 
the hair. 

It is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER oF 


BUFORD & OWENS COLLEGE, AND GUSSIE BUFORD, 
MARY OWENS BOONE WELLINGHAM AND GEORGE 
BUFORD 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3790. Complaint, May 12, 1939—Decision, Feb. 23, 1940 


Where a corporation and three individuals, who were general officers thereof 
and formulated, controled, and directed its policies, acts and .practices, 
engaged in sale and distribution, under their trade or corporate name, of 
hair oil, pressing oil, and shampoo, and acting together in cooperation with 
each other in acts and things below set forth; in advertisements which 
they disseminated by the mails, by newspaper of general circulation, and 
by circulars distributed in commerce among the various States, and by 
other means in commerce, and which were intended and likely to induce 
purchase of their said products— 

(a) Represented that said hair preparations were cure or remedy for dandruff, 
falling hair and scalp diseases, and would promote growth of hair, through 
such statements as, “As a Dandruff Remover it cannot be beaten,” “As a 
Hair Grower it cannot be excelled and has no equal,” “It stops the hair 
from falling out, cures many cases of scalp diseases, and causes stubborn 
hair to grow,” and others of similar tenor, facts being said products were 
of no value in promoting growth of hair or preventing same from falling 
out, and said representations and claims were otherwise also grossly 
exaggerated, misleading and untrue; and 

Where said corporation and individuals, engaged as aforesaid— 

(b) Made use of word “College” in corporate name employed by them, and 
thereby represented that they were conducting an institution of higher 
learning, facts being said corporation was not college, as commonly under- 
stood by public, and institution of higher learning empowered to confer 
degrees, with faculty of learned instructors in various branches of learning, 
and including liberal arts and sciences; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representa- 
tions and advertisements were true, and of causing portion of said public, 
because of such belief, to purchase their said products; 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
newspapers and other publications of general circulation throughout various 


Mr. Karl Stecher for the Commission. 
Jarman, Brown, Looney & Watts, of Oklahoma City, Okla., for 
respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Buford & Owens 
College, a corporation, and Gussie Buford, Mary Owens Boone Well- 
ingham, and George Buford, as individuals and officers of Buford & 
Owens College, hereinafter referred to as respondents, have violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrary 1. Buford & Owens College is a corporation, organized 
and existing under the laws of the State of Oklahoma, with its office 
and principal place of business at 812 North East Third Street in 
Oklahoma City, Okla. Gussie Buford, Mary Owens Boone Welling- 
ham, and George Buford are, respectively, president, vice-president, 
and secretary of said corporate respondent, and have their office at 
the same address as said Buford & Owens College. 

Respondents, Gussie Buford, Mary Owens Boone Wellingham, and 
George Buford, as individuals and as officers of said corporate re- 
spondent, formulate, control, and direct the policies, acts, and prac- 
tices thereof. Respondents act together and in cooperation with each 
other in doing the acts and things hereinafter alleged. 

Par. 2. Respondents are now and for more than 1 year last past 
have been engaged in the sale and distribution of certain hair and 
scalp preparations known as Buford & Owens preparations and more 
specifically described as Buford & Owens Hair Oil, Buford & Owens 
Pressing Oil, Buford & Owens Special Oil, and Buford & Owens 
Shampoo. In the course and conduct of their business the respond- 
ents cause said preparations when sold to be transported from their 
place of business in the State of Oklahoma to purchasers thereof 
located in other States of the United States and in the District of 
Columbia. At all times mentioned herein respondents have main- 
tained a course of trade in said preparations, sold and distributed 
by them in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business the 
respondents have disseminated, and are now disseminating, and have 
caused, and are now causing, the dissemination of false advertise- 
ments concerning said preparations by United States mails, by inser- 
tion in a newspaper having a general circulation, and also in cir- 
culars, all of which are distributed in commerce among and between 
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the various States of the United States; and by other means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of their said preparations; and have dis- 
seminated, and are now disseminating, and have caused, and are now 
causing, the dissemination of false advertisements concerning their 
said preparations, by various means, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of 
their said preparations in commerce, as commerce is defined in the 
Federal Trade Commission Act. Among, and typical of, the false 
statements and representations contained in said advertisements, dis- 
seminated and caused to be disseminated as aforesaid, are the follow- 
ing: 

Buford & Owens College, makers of wonderful B. & O. Hair Oil—Shampoo. 

We wish to call your attention to the wonderful uses and results obtained 
by using our wonderful B. & O. Hair Oil. 

As a Dandruff Remover it cannot be beaten. 

As a Hair Grower it cannot be excelled and has no equal. 

It stops the hair from falling out, cures many cases of scalp diseases, and 
causes stubborn hair to grow. 

We grow your hair. 

We recommend and guarantee it to grow any person’s hair under any climate. 

Don’t forget to use B. & O. Hair Oil and obtain these results. 

We recommend this special treatment for customers who cannot attend our 
College. 

The B. & O. Preparations have stood the test as a hair grower, dandruff 
remover. 

By the use of B. & O. Shampoo you get a genuine treatment for dandruff. 
Promote the growth of the hair and aids in preventing it from falling out. 

Par. 4. Through the use of the statements hereinabove set forth and 
others similar thereto not specifically set out herein, all of which pur- 
port to be descriptive of the remedial, curative, or therapeutic pro- 
erties of respondents’ preparations, respondents have represented and 
do now represent directly and indirectly that their preparations are a 
cure or remedy for dandruff, falling hair, scalp diseases, and that said 
preparations will promote the growth of hair, 

Par. 5. The aforesaid representations and claims used and dissemi- 
nated by the respondents as hereinabove described are grossly exagger- 
ated, misleading, and untrue. In truth and in fact respondents’ prepa- 
rations are not a cure or remedy for dandruff, falling hair or scalp 
diseases and do not constitute a competent treatment therefor. Re- 
spondents’ preparations are of no value in promoting the growth of 
hair or preventing hair from falling out. 

Par. 6. In addition to the false and misleading statements herein- 
above set forth the respondents represent that they are conducting an 
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institution of higher learning by use of the word “college” in the 
corporate name. 

In truth and in fact said corporate respondent is not a college as 
commonly understood by the public and is not an institution of higher 
learning empowered to confer degrees, with a faculty of learned in- 
structors in the various branches of learning, including the liberal arts 
and sciences. 

Par. 7. The use by the respondents of the foregoing false, deceptive 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid with respect to said preparations has had, and 
now has, the capacity and tendency to and does mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and adver- 
tisements are true and causes a portion of the purchasing public because 
of said erroneous and mistaken belief to purchase respondents’ said 
preparations. 

Par. 8. The aforesaid acts and practices of respondents are all to 
the prejudice and injury of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 12, 1939, issued, and on May 15, 
1939, served, its complaint in this proceeding upon respondents Buford 
& Owens College, a corporation, and Gussie Buford, Mary Owens 
Boone Wellingham and George Buford, individually, and as officers 
of Buford & Owens College, charging them with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of re- 
spondents’ answer, the Commission, by order entered herein, granted 
respondents’ motion for permission to withdraw said answer and to sub- 
stitute therefor an answer admitting all the material allegations of fact 
set forth in said complaint and waiving all intervening procedure and 
further hearing as to said facts, which substitute answer was duly filed 
in the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said complaint 
and substitute answer; and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom: 
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Paracrapu 1. Buford & Owens College is a corporation, organized 
and existing under the laws of the State of Oklahoma, with its office and 
principal place of business at 812 North East Third Street in Oklahoma 
City, Okla. Gussie Buford, Mary Owens Boone Wellingham, and 
George Buford are, respectively, president, vice-president, and secre- 
tary of said corporate respondent, and have their office at the same 
address as said Buford & Owens College. 

Respondents, Gussie Buford, Mary Owens Boone Wellingham, and 
George Buford, as individuals and as officers of said corporate respond- 
ent, formulate, control, and direct the policies, acts, and practices there- 
of. Respondents act together and in cooperation with each other in 
doing the acts and things hereinafter alleged. 

Par. 2. Respondents are now and for more than 1 year last past have 
been engaged in the sale and distribution of certain hair and scalp prep- 
arations known as Buford & Owens preparations and more specifically 
described as Buford & Owens Hair Oil, Buford & Owens Pressing Oil, 
Buford & Owens Special Oil and Buford & Owens Shampoo. In the 
course and conduct of their business the respondents cause said prepa- 
rations when sold to be transported from their place of business in the 
State of Oklahoma to purchasers thereof located in other States of the 
United States and in the District of Columbia. At all times mentioned 
herein respondents have maintained a course of trade in said prepara- 
tions sold and distributed by them in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business the re- 
spondents have disseminated and are now disseminating, and have 
caused, and are now causing, the dissemination of false advertisements 
concerning said preparations by United States mails, by insertion in a 
newspaper having a general circulation, and also in circulars, all of 
which are distributed in commerce among and between the various 
States of the United States; and by other means in commerce, as com- 
merce is defined in the Federal Trade Commission Act, for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the 
purchase of their said preparations; and have disseminated, and are 
now disseminating, and have caused, and are now causing, the dissemi- 
nation of false advertisements concerning their said preparations, by 
various means, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of their said preparations 
in commerce, as commerce is defined in the Federal Trade Commission 
Act. Among, and typical of, the false statements and representations 
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contained in said advertisements, disseminated and caused to be dis- 
seminated, as aforesaid, are the following: 

Buford & Owens College, makers of wonderful B. & O. Hair Oil—Shampoo. 

We wish to call your attention to the wonderful uses and results obtained by 
using our wonderful B. & O. Hair Oil. 

As a Dandruff Remover it cannot be beaten. 


As a Hair Grower it cannot be excelled and has no equal. 

It stops the hair from falling out, cures many cases of scalp diseases, and 
causes stubborn hair to grow. 

We grow your hair. 

We recommend and guarantee it to grow any person’s hair under any climate. 

Don’t forget to use B. & O. Hair Oil and obtain these results. 

We recommend this special treatment for customers who cannot attend our 


College. 

The B. & O. Preparations have stood the test as a hair grower, dandruff 
remover, 

By the use of B. & O. Shampoo you get a genuine treatment for dandruff. 
Promote the growth of the hair and aids in preventing it from falling out. 

Par. 4. Through the use of the statements hereinabove set forth 
and others similar thereto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative, or therapeutic 
properties of respondents’ preparations, respondents have represented 
and do now represent, directly and indirectly, that their preparations 
are a cure or remedy for dandruff, falling hair, scalp diseases, and 
that said preparations will promote the growth of hair. 

Par. 5. The aforesaid representations and claims used and dissemi- 
nated by the respondents as hereinabove described are grossly exagger- 
ated, misleading and untrue. In truth and in fact respondents’ 
preparations are not a cure or remedy for dandruff, falling hair or 
scalp diseases and do not constitute a competent treatment therefor. 
Respondents preparations are of no value in promoting the growth of 
hair or preventing hair from falling out. 

Par. 6. In addition to the false and misleading statements herein- 
above set forth the respondents represent that they are conducting an 
institution of higher learning by use of the word “college” in the 
corporate name, 

In truth and in fact said corporate respondent is not a college as 
commonly understood by the public and is not an institution of higher 
learning empowered to confer degrees, with a faculty of learned in- 
structors in the various branches of learning, including the liberal arts 
and sciences. 

Par. 7. The use by the respondents of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid with respect to said preparations has had, and 
now has, the capacity and tendency to and does mislead and deceive a 
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substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and ad- 
vertisements are true and causes a portion of the purchasing public 
because of said erroneous and mistaken belief to purchase respondents’ 
said preparations, 


CONCLUSION 


The aforesaid acts and practices of respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of respondents, in which answer respondents admit all the 
material allegations of fact set forth in said complaint and state 
that they waive all intervening procedure and further hearing as to 
said facts; and the Commission having made its findings as to the 
facts and conclusion that said respondents have violated the provi- 
sions of the Federal Trade Commission Act. 

[t is ordered, That respondents Buford & Owens College, a corpo- 
ration, and its officers and Gussie Buford, Mary Owens Boone Well- 
ingham, and George Buford, individually, and as officers of Buford 
& Owens College, and respondents’ representatives, agents, and em- 
ployers, directly or through any corporate or other device, do forth- 
with cease and desist from disseminating or causing to be dissem1- 
nated any advertisement by means of the United States mails or in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, by any means, for the purpose of inducing or which is 
likely to induce, directly or indirectly, the purchase of respondents’ 
cosmetic preparations now designated by the names of “Buford & 
Owens Hair Oil,” “Buford & Owens Pressing Oil,’ “ Buford & 
Owens Special Oil,” and “Buford & Owens Shampoo,” or any other 


cosmetic preparations composed of substantially similar ingredients. 
or possessing substantially similar therapeutic properties, whether 


sold under the same names or under any other name or names, or 
disseminating or causing to be disseminated, any advertisement by 
any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce as “commerce” is 
defined in the Federal Trade Commission Act, of said cosmetic prep- 
arations which said advertisements represent, directly or through 


implication : 
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That said cosmetic preparations, or any of them, are a cure or 
remedy for dandruff, falling hair or diseases of the scalp, or that said 
preparations, or any of them, will promote the growth of hair, or 
will prevent hair from falling out. 

It is further ordered, That the respondents, Buford & Owens Col- 
lege, a corporation, and its officers, and Gussie Buford, Mary Owens 
Boone Wellingham, and George Buford, individually, and as officers 
of Buford & Owens College, and their respective officers, representa- 
tives, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and dis- 
tribution of cosmetic preparations in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

Using the word “College” as part of the corporate name of the 
corporate respondent, or in any way representing that the respond- 
ents conduct an institution of higher learning. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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W. T. WAGNER’S SONS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3932. Complaint, Oct. 19, 19839—Decision, Feb. 28, 1940 


Where a corporation engaged in manufacture of soda water and other soft 
drinks and in sale and distribution thereof to purchasers in various other 
states, in offer and advertisement of its “Wagner English Club Soda’ in 
newspapers and other publications of general circulation throughout various 
States— 

Represented directly or by implication that its product aforesaid was imported 
from England or made of ingredients imported therefrom and that only soda 
water there made had properties possessed by said product, through use of 
word “English” in designation thereof and through such depictions as head 
of one of British Buckingham guards, large bottle labeled “Wagner English 
Club Soda,” Westminster Clock or Big Ben, and head of London policeman 
in characteristic helmet, together with such accompanying statements as 
“British as the Buckingham Guards” and “* * * like the sodas served 
in regimental clubs,” “* * * distinctively British in the added leisure it 
gives to drinking * * *,” “Pour Wagner’s in your glass and discover 
what every Englishman knows: It’s the soda that makes or mars the 
drink,” “Wagner English Club Soda guards the liveliness of your drink 
* %* * just as Big Ben, brooding over the House of Parliament, guards 
the hours for wayfaring Londoners,” “* * * hag the true British quality 
of holding life and flavor in a drink,” and featured in advertisements afore- 
said “Wagner The English Club Soda”; 

Notwithstanding fact neither product in question nor ingredients thereof were 
made in and imported from England, such as preferred by substantial num- 
ber of members of purchasing public in the United States, but product 
aforesaid was made in United States from domestie ingredients and did not 
have any properties possessed by soda water made in England not possessed 
by other such water made in United States from domestic ingredients ; 

With effect of misleading and deceiving substantial number of members of pur- 
chasing public into erroneous and mistaken belief that such false and mis- 
leading statements and representations were true and, by reason thereof, 
into purchase of substantial quantities of its said product: 

Held, That such acts and practices, under the circumstances set forth were, all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Karl Stecher for the Commission. 
Bettinger, Schmitt & Kreis, of Cincinnati, Ohio, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that W. T. Wagner’s 
Sons Co., a corporation, hereinafter referred to as the respondent, has 
violated and is now violating the provisions of said act, and it 
appearing to the Commission that. a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrarn 1. Respondent, W. T. Wagner’s Sons Co., is a cor- 
poration, organized, existing, and doing business under and by virtue 
of the laws of the State of Ohio, and having its office and principal 
place of business located at 1920-26 Race Street in the city of Cin- 
cinnati, State of Ohio, and a branch office and place of business in 
the city of Dayton, State of Ohio. Respondent is now, and has been 
for several years last past, engaged in the business of manufacturing 
soda water and other soft drinks and in the sale and distribution 
thereof in commerce between and among various States of the United 
States. Respondent causes said products when sold to be transported 
from its aforesaid places of business to the purchasers thereof at 
their respective points of location in various States of the United 
States other than the State of Ohio. Respondent maintains, and at 
all times mentioned herein has, maintained, a course of trade in said 
soda water and other soft drinks in commerce between and among 
various States of the United States. 

Par. 2. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of one of two cargoes, re- 
spondent has caused said product to be branded “Wagner English 
Club Soda” and has caused various statements and representations, 
including pictorial representations relative to said product, to be 
inserted in advertisements in newspapers and other publications havy- 
ing a general circulation throughout various States of the United 
States. Among and typical of said statements and representations 
relative to said product “Wagner English Club Soda” are the 
following: 

A large picture showing the head of one of the British Bucking- 
ham guards and also a large bottle labeled “Wagner English Club 
Soda.” On said picture is the following printing: “srrrisH as THE 
BUCKINGHAM GUARDS.” Beneath said picture is the following: 

* * * And as crisp as a guardsman’s salute! Chill-charging gives this 
Eee poet ae ee * * * its linger-longer bubbles * * * 
makes it like the sodas served in regimental clubs. agner eli 
is distinctively British in the added Teleate it ae aaa eee pani! a 
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British in the way it points up the liquor flavor. Made for zestful drinking 
* * * as tangy on the tongue as a barrack-room yarn that takes time in the 
telling * * * Wagner’s makes any drink taste better. Pour Wagner’s in 
your glass and discover what every Englishman knows: It’s the soda that makes 
or mars the drink. 


A large picture showing the “Westminster Clock” in the Parliament 
Clock Tower, London, with the following shown in large letters to the 
side of the tower and above other spires of the Parliament House: 
“prITISH as Big Ben.” Beneath the letter “B” in srrrisn is the head of 
a London policeman wearing the characteristic helmet. Beneath the 
picture is the following: 

Wagner ENGLISH Club Soda guards the liveliness of your drink * * * just 
as Big Ben, brooding over the House of Parliament, guards the hours for way- 
faring Londoners. There’s time for leisurely appreciation when you mix with 
Wagner’s, for it has the true British quality of holding life and flavor in a 
drink * * * right ’til the last drop’s gone. It’s the same long life you would 
get in the fine sodas served in Mayfair drawing-rooms * * * the same crisp, 
zestful tang that points up the bouquet of any liquor. Pour Wagner’s in your 
glass and enjoy your drink * * * withits British accent on good taste. 

In this advertisement there also appears a large bottle labled “Wagner 

English Club Soda.” 


In large conspicuous letters on each of the above advertisements 
appear the words “WAGNER THE ENGLISH CLUB soDA.” 

The above quotations and advertisements are not exclusive, but are 
merely illustrative of the type and character of the representations 
used by respondent in advertising its product “Wagner English Club 
Soda.” 

Par. 3. Through the use of the aforesaid statements and repre- 
sentations by respondent and others of similar import or meaning not 
herein set out, including the use of the word “English” in the designa- 
tion of said product, the respondent represents directly or by implica- 
tion that said “Wagner English Club Soda” is imported from England, 
or that it is made of ingredients imported from England, and that only 
soda waters made in England have the properties possessed by “Wag- 
ner English Club Soda.” 

Par. 4. The aforesaid statements and representations by respondent 
are false and misleading. Respondent’s “Wagner English Club 
Soda” is not manufactured in England and imported into the United 
States. The ingredients of said soda water are not imported from 
England. Said soda water is made in the United States from do- 
mestic ingredients. Said soda water does not have any properties 
possessed by soda waters made in England which are not possessed by 
other soda waters made in the United States from domestic ingredients. 
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Par. 5. There is a substantial number of members of the purchasing 
public in the United States who have a preference for soda waters 
made in England or made from ingredients imported from England. 

Par. 6. The use by respondent of the aforesaid false and misleading 
statements and representations had and has the tendency and capacity 
to, and did and does, mislead and deceive a substantial number of 
members of the purchasing public into the erroneous and mistaken 
belief that the aforesaid false and misleading statements and repre- 
sentations are true and into the purchase of substantial quantities of 
respondent’s said “Wagner English Club Soda” because of said erro- 
neous and mistaken belief. 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 19, 1939, issued and on 
October 20, 1939, served its complaint in this proceeding upon the 
respondent, W. T. Wagner’s Sons Co., a corporation, charging it with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On October 26, 1939, the re- 
spondent filed its answer, in which answer it admitted all the material 
allegations of fact set forth in said complaint, and stated that prior 
to the issuance of said complaint it had discontinued the statements, 
representations, and advertisements set forth in said complaint and 
that it would not in the future make such statements or representa- 
tions. Thereafter, the respondent having waived all intervening pro- 
cedure and further hearing as to said facts, this proceeding regularly 
came on for final hearing before the Commission on said complaint 
and the answer thereto, and the Commission, having duly considered 
the matter and now being fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1, Respondent, W. T. Wagner’s Sons Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of the 
laws of the State of Ohio, and having its office and principal place of 
business located at 1920-26 Race Street in the city of Cincinnati, State 
of Ohio, and a branch office and place of business in the city of Dayton, 
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State of Ohio. Respondent is now, and has been for several years 
last past, engaged in the business of manufacturing soda water and 
other soft drinks and in the sale and distribution thereof in commerce 
between and among various States of the United States. Respondent 
causes said products, when sold, to be transported from its aforesaid 
places of business to the purchasers thereof at their respective points 
of location in various States of the United States other than the 
State of Ohio. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in soda water and other soft 
drinks in commerce between and among various States of the United 
States. 

Par. 2. In the course and conduct of its aforesaid business and for 
the purpose of inducing the purchase of one of its products, respond- 
ent caused said product to be branded “Wagner English Club Soda” 
and caused various statements and representations, including pic- 
torial representations relative to said product, to be inserted in adver- 
tisements in newspapers and other publications having a general cir- 
culation throughout various States of the United States. Among 
and typical of said statements and representations relative to said 
product, “Wagner English Club Soda” are the following: 

A large picture showing the head of one of the British Bucking- 
ham guards and also a large bottle labeled “Wagner English Club 
Soda”. On said picture is the following printing: “BRITISH As THE 
BUCKINGHAM GUARDS.” Beneath said picture is the following: 

* * * And as crisp as a guardsman’s salute! Chill-charging gives this 
fine mixer its greater liveliness * * * its linger-longer bubbles * * * 
makes it like the sodas served in regimental clubs. Wagner English Club Soda 
is distinctively British in the added leisure it gives to drinking * * * just as 
British in the way it points up the liquor flavor. Made for zestful drinking 
* * * as tangy on the tongue as a barrack-room yarn that takes time in the 
telling * * * Wagner’s makes any drink taste better. Pour Wagner’s in 
your glass and discover what every Englishman knows: It’s the soda that makes 
or mars the drink. 

A large picture showing the “Westminister Clock” in the Parlia- 
ment Clock Tower, London, with the following shown in large letters 
to the side of the tower and above other spires of the Parliament 
House: “sririsH as Big Ben.” Beneath the letter “B” in srrrisH 
the head of a London policeman wearing the characteristic helmet. 
Beneath the picture is the following: 

Wagner ENGLISH Club Soda guards the liveliness of your drink * * * just 
as Big Ben, brooding over the House of Parliament, guards the hours for way- 
faring Londoners. There’s time for leisurely appreciation when you mix with 


Wagner’s, for it has the true British quality of holding life and flavor in a 
drink * * * right ’til the last drop’s gone. It’s the same long life you would 
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get in the fine sodas served in Mayfair drawing-rooms * * * the same crisp, 


zestful tank that points up the bouquet of any liquor. Pour Wagner’s in your 
glass and enjoy your drink * * * with its British accent on good taste. 


In this advertisement there also appears a large bottle labeled “Wag- 
ner English Club Soda.” 

In large conspicuous letters on each of the above advertisements 
appear the words “WAGNER THE ENGLISH CLUB SoDA.” 

The above quotations and advertisements are not exclusive, but are 
merely illustrative of the type and character of the representations 
used by respondent in advertising its product “Wagner English Club 
Soda”. 

Par. 3. Through the use of the aforesaid statements and represen- 
tations by respondent and others of similar import or meaning not 
herein set out, including the use of the word “English” in the desig- 
nation of said product, the respondent represented directly or by im- 
plication that said “Wagner English Club Soda” was imported from 
England, or that it was made of ingredients imported from England, 
and that only soda waters made in England had the properties pos- 
sessed by “Wagner English Club Soda.” 

Par. 4. The aforesaid statements and representations by respond- 
ent were false and misleading. Respondent’s “Wagner English Club 
Soda” was not and is not manufactured in England and imported into 
the United States. The ingredients of said soda water were not and 
are not imported from England. Said soda water was made and is 
made in the United States from domestic ingredients. Said soda 
water did not and does not have any properties possessed by soda 
waters made in England which were not and are not possessed 
by other soda waters made in the United States from domestic 
ingredients. 

Par. 5. There is a substantial number of members of the purchas- 
ing public in the United States who have a preference for soda waters 
made in England or made from ingredients imported from England. 

Par. 6. The use by respondent of the aforesaid false and mislead- 
ing statements and representations had the tendency and capacity to, 
and did, mislead and deceive a substantial number of members of the 
purchasing public into the erroneous and mistaken belief that the 
aforesaid false and misleading statements and representations were 
true and into the purchase of substantial quantities of respondent’s 
said “Wagner English Club Soda” because of said erroneous and 
mistaken belief. 
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The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and the respondent, having 
waived all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, W. T. Wagner’s Sons Co., a cor- 
poration, its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of its soda water in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. The use of the word “English” to designate or describe its soda 
water. 

2. Representing, directly or by implication, that its soda water is 
imported, from England, or that such soda water is made of ingredi- 
ents imported from England. 

3. Representing, directly or by implication, that only soda waters 
made in England have the properties possessed by its soda water. 

Tt is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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I. SEKINE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3624. Complaint, Oct. 7, 1988—Decision, Feb. 24, 1940 


Where a corporation engaged in manufacturing or assembling and preparing for 
trade toothbrushes through boring and inserting in imported handles, imported 
bristles, and in selling and distributing its said toothbrushes to customers in 
other States and in District of Columbia, in active and substantial competi- 
tion with others engaged in sale and distribution of toothbrushes and hand 
brushes in commerce as aforesaid— 

Obliterated words or legends “Japan” or “Made in Japan.” set forth on bristle 
head of such handles in harmony with practice and requirement in protection 
of consuming public of marking imported articles conspicuously and as 
legibly, indelibly and permanently as nature thereof will permit so as to indi- 
cate to ultimate purchaser name of country of origin, by bristles’ insertion in 
holes bored in handles aforesaid at precise location of Such marks of origin, 
and stamped elsewhere in conspicuous place on handle of finally assembled 
commodity in bold gold lettering words “This Brush Is Made in U. S. A.”; 
notwithstanding fact toothbrushes in question were not wholly there made 
but facts were as above set out and representations thus made by it with 
respect to character, origin and nature of manufacture of its said products 
were false, misleading and untrue; 

With effect of misleading and deceiving purchasers or prospective purchasers 
of said toothbrushes through use of aforesaid sales methods whereby identifi- 
eation mark was obliterated or concealed in final fabrication of finished 
article and words aforesaid were placed thereon, into erroneous belief that 
said products had been made wholly from materials produced in United 
States, and as products there made were such as were decidedly preferred and 
purchased by substantial portion of purchasing public as American-made and 
superior to similar articles made in foreign countries, and with result that 
trade was thereby diverted to it from others likewise engaged in manufacture, 
distribution and sale of toothbrushes and who truthfully represent their 
products, including character and origin thereof; to injury of competition in 
commerce : 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and competitors and constituted unfair 
methods of competition in commerce. 


Before Mr. Robert 8. Hall, trial examiner. 
Mr. John PR. Phillips, Jr., for the Commission. 
Mr. James W. Bevans, of New York City, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that I. Sekine Co., Inc., 
a corporation, hereinafter referred to as respondent, has violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrary 1. I. Sekine Co., Inc., is a corporation created and exist- 
ing under the laws of the State of New York with its principal 
offices and place of business located at 232 Madison Avenue in the 
city of New York, State of New York, and with its factory located 
at 2400-2442 Stoddard Place in the city of Baltimore, State of 
Maryland. 

Par. 2. Respondent is now, and for more than 2 years last past 
has been, engaged in the business of manufacturing, selling, and dis- 
tributing tooth brushes and hand brushes. 

Respondent causes said tooth brushes and hand brushes, when sold, 
to be transported from its place of business in the State of New 
York and from its factory in the State of Maryland to its customers 
located in States of the United States other than the State of New 
York and Maryland and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said tooth brushes and handbrushes sold 
and distributed by it in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business, respondent is 
in actual and substantial competition with other corporations, and 
with firms, partnerships, and individuals engaged in the sale and 
distribution of tooth brushes and hand brushes in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and conduct of said business, and for the pur- 
pose of inducing the purchase of said tooth brushes, respondent has 
caused to be marked or stamped, in plain and legible gold letters, on 
the handles thereof, the words or legend “This Brush is Made in 
U.S. A.” The handles of said tooth brushes were, and have been, im- 
ported from Japan and have had, and still have, the word “Japan” 
stamped or marked upon them in such a place and manner that the 
subsequent insertion of bristles into the handles thereof, by the respon- 
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dent, thus completing the manufacture of the toothbrushes, effectively 
obscures and obliterates from the vision of purchasers of such tooth 
brushes the word “Japan.” This obscuration and obliteration has been 
made and is done to a degree by which the word “Japan” is discernible 
and discoverable only through the use of a magnifying glass or through 
the removal of the bristles. 

Par. 5. The representations made by respondent with respect to the 
character, origin, nature, and manufacture of its tooth brushes, are 
grossly exaggerated, false, misleading, and untrue.’ In truth and in 
fact, the tooth brushes of respondent are not in whole “Made in 
U.S. A.,” the handles thereof having been made and manufactured in 
Japan. 

A substantial number of purchasers and users of tooth brushes have 
an active preference for merchandise of this nature manufactured 
wholly in the United States. 

Par. 6. There are, among respondent’s competitors, many who manu- 
facture, distribute, and sell tooth brushes, who do not in any way mis- 
represent the character, origin, and manufacture of their respective 
tooth brushes. 

Par. 7. Each and all of the false and misleading statements and 
representations made by respondent in designating its tooth brushes 
to be “Made in U. S. A.,” as hereinabove set out, were, and are, cal- 
culated to, and have had, and now have, the tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that all of said representations are true and 
that said tooth brushes are “Made in U. 8. A.” and of and from mate- 
rials wholly having their origin and manufacture in the United States 
of America, and into the purchase of a substantial volume of respon- 
dent’s tooth brushes on account of said belief so induced, with the result 
that trade has been diverted unfairly to respondent from competitors 
likewise engaged in the business of manufacturing, distributing, and 
selling tooth brushes who truthfully represent the origin and manu- 
facture of said products. As a consequence thereof, injury has been 
done, and is now being done, by respondent to competition in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission on the 7th day of October 
1938, issued and thereafter served its complaint in this proceeding 
upon respondent, I. Sekine Co., Inc., a corporation, charging it 
with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer thereto testimony 
and other evidence in support of the allegations of said complaint 
were introduced by John R. Phillips, Jr., attorney for the Com- 
mission, and in opposition to the allegations of the complaint. by 
James W. Bevans, attorney for the respondent, before Robert S. 
Hall, an examiner of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, and briefs in support of the complaint and in opposition 
thereto, oral argument not having been requested; and the Com- 
mission, having duly considered the matter, and being now. fully 
advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, I. Sekine Co., Inc., is a corporation 
created and existing under the laws of the State of New York with 
its principal offices and place of business located at 232 Madison 
Avenue, in the city of New York, State of New York, and with 
its factory located at 2400-2442 Stoddard Place, in the city of 
Baltimore, State of Maryland. 

Par. 2. Respondent is now, and for more than 2 years last past has 
been, engaged in the business of manufacturing, selling, and distribut- 
ing tooth brushes and hand brushes. Respondent causes said tooth 
brushes and hand brushes, when sold, to be transported from its place 
ot business in the State of New York and from its factory in the State 
of Maryland to its customers located in States of the United States 
other than the States of New York and Maryland, and in the District 
of Columbia. At al] times mentioned herein respondent has main- 
tained a course of trade in said tooth brushes and hand brushes sold 
and distributed by it in commerce between and among the various 
States of the United States and in the District of Columbia. 
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Par. 3. In the course and conduct of its business, respondent is in 
actual and substantial competition with other corporations, and with 
firms, partnerships, and individuals engaged in the sale and distribu- 
tion of tooth brushes and hand brushes in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 4. Respondent’s manufacturing plant is located in Baltimore, 
Md., where its products, including tooth brushes, are assembled and 
prepared for the trade. The principal component parts or material 
used in the manufacture of tooth brushes are handles and bristles, 
and both handles and bristles so used by respondent in the manufacture 
of its said products are imported. The handles used by respondent are 
imported from Japan. Said handles when received by respondent as 
imported are marked or branded “Japan” or “Made in Japan” on the 
inside of the bristle head. In the process of preparing the commodity 
for sale respondent thereafter causes holes to be bored in the handle 
in the precise location where such marks denoting Japanese origin 
appear, and therein at such place or location are inserted the bristles 
for the said tooth brushes. The words “Japan” or “Made in Japan” 
are thus and thereby obscured and obliterated by the insertion in the 
handle of the brush of the bristles as aforesaid, and this process so 
employed by respondent in producing the commodity serves to hide 
or conceal from the ordinary purchaser of the tooth brush the fact that 
the handle thereof was imported from Japan. When the commodity is 
finally assembled the words “This brush is made in U. S. A.” are 
stamped in bold gold lettering in a conspicuous place elsewhere on the 
handle of the brush. 

Par. 5. In truth and in fact the representations made by respondent 

with respect to the character, origin, and nature of manufacture of its 
tooth brushes are and were false, misleading, and untrue. The said 
tooth brushes of respondent are not wholly “Made in U. S. A.,” the 
handles thereof, an important component part of said brushes, having 
been made in Japan and appear so stamped until said mark of identity 
is obliterated and concealed by respondent, and said original marking 
indicating foreign origin is superseded by the new and wholly decep- 
tive legend reading “Made in U.S. A.” 
Par. 6. A substantial portion of the purchasing public has, and has 
indicated, a decided preference for products, including tooth brushes, 
which are manufactured in the United States. There is, in fact, a 
substantial portion of the purchasing public which desires to purchase 
exclusively American made merchandise because of their belief in its 
superior quality over similar articles manufactured in foreign countries 
and thereafter imported into the United States. 
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Par. 7. There obtains in the United States as a protection to the 
consuming public, the practice and requirement of marking imported 
articles in a conspicuous place as legibly, indelibly, and permanently 
as the nature of the article will permit so as to indicate to the ultimate 
purchaser thereof the name of the country of the origin of the article. 
The use by respondent of sales methods whereby tooth brushes made 
from imported handles from which the identification mark of the 
country of origin has been obliterated or concealed in the final fabri- 
cation of the finished article, and the placing thereon of the words 
“Made in U. S. A.” has, and has had, the capacity to mislead and 
deceive, and does mislead and deceive purchasers or prospective pur- 
chasers of said tooth brushes into the erroneous belief that said tooth 
brushes have been manufactured wholly from materials produced in 
the United States. As a consequence of the aforesaid acts and prac- 
tices of respondent trade has been diverted to respondent from other 
individuals, firms, partnerships, and corporations likewise engaged 
in the business of manufacturing, distributing, and selling tooth: 
brushes, who truthfully represent their products, including the char- 
acter and origin thereof. As a result of the acts and practices of re- 
spondent as aforesaid, injury has been done by respondent to com- 
petition in commerce among and between the various States of the 
United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein 
found are all to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commisison, the answer of respond- 
ent, testimony and other evidence in support of the allegations of 
said complaint, and in opposition thereto taken before Robert S. 
Hall, an examiner of the Commision theretofore duly designated by 
it, and briefs filed herein, oral argument not having been requested, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, I. Sekine Co., Inc., a corpora- 
tion, its officers, agents, employees, and representatives, directly or 
through any corporate device, in connection with the offering for sale, 
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sale and distribution of tooth brushes in commerce as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from: 

1. Using the words “This brush is made in U. S. A.” or any words 
of similar import or meaning on tooth brushes made from imported 
handles, or on the containers in which they are packaged, or in any 
other manner in connection with such brushes. 

2. Representing, directly or by implication, through the use of the 
words “This brush is made in U.S. A.”, or any other words of similar 
import or meaning, or by the unnecessary obliteration or concealment 
of the word or words indicating the foreign origin of the handles of 
such brushes in processing said handles, or in any other manner, that 
tooth brushes made from imported handles are of domestic manu- 
facture. 

lt is further ordered, That the respondent shall, within 60 days 
after service upon it of this order file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Marrer oF 


ECONOMY MEN’S HAT COMPANY, INC., AND ROSALIND 
NISSENBAUM, LENA NISSENBAUM, AND NAT GILMAN, 
INDIVIDUALLY AND AS OFFICERS OF ECONOMY MEN’S 
HAT COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Decision, Feb. 24, 1940 


Docket 3837. Complaint, June 28, 1939 


Where a corporation and three individuals who were general officers thereof 
and as such managed, controlled, and dominated its affairs and activities, 
and fourth individual who acted as general manager thereof, engaged in 
manufacture of hats from felt and other materials obtained from old, worn, 
and previously used hats or products and in so treating and processing 
through cleaning, steaming, ironing, and shaping and fitting with new trim- 
mings, sweat bands and size labels, old, worn, and used felt hat bodies 
purchased by them that they had the appearance of new hats made from 
felts which had never been worn— 

Sold said hats with appearance aforesaid and with no label, marking or desig- 
nation stamped thereon to indicate to purchasing public that they were in 
fact made from old, worn, and used bodies cleaned and renovated as above 
set forth, to jobber, wholesaler, and retailer dealers by whom as direct or 
indirect purchasers from it said hats were resold to purchasing public with- 
out disclosing facts aforesaid, and failed through use of words “Made Over 
Hat” immediately preceding such terms as “DeLuxe Quality” or other similar 
terms and names embossed on sweat bands of hats in question to disclose to 
purchasers that articles concerned were in fact made from old, worn, and 
previously used hat bodies as distinguished from products made from shop 
worn hat bodies never worn or used, as made in many instances by manu- 
facturers through similar process employed with new but shop worn hats 
reclaimed by them from merchants’ shelves ; 

With effect of misleading and deceiving substantial number of wholesale dealers, 
jobbers, retailers, and members of purchasing public into erroneous and 
mistaken beliefs that said products were made from either new and unused 
materials or from new but shop worn hat bodies which had never been worn 
or used and into purchase of substantial numbers of said hats because of 
such mistaken beliefs : 

Held, that such acts and practices under the circumstances set forth were all to 
the prejudice of the public and constituted unfair and deceptive acts and 
practices in commerce. 


Mr. Robert Mathis, Jr. for the Commission. 
Mr. Max Bergman, of New York City, for respondents. 
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CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Economy Men’s 
Hat Co., Inc., a corporation, and Rosalind Nissenbaum and Lena 
Nissenbaum, individually and as officers of Economy Men’s Hat 
Co., Inc., a corporation, and Samuel Gilman, an individual, here- 
inafter referred to as respondents, have violated the provisions of 
said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Economy Men’s Hat Co., Inc., is now 
and has been at all times mentioned herein, a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 5 Elizabeth Street, in the city and State of New York. 
Respondents, Rosalind Nissenbaum and Lena Nissenbaum, are indi- 
viduals and are president, and secretary and treasurer, respectively, of 
respondent Economy Men’s Hat Co., Inc., and as such manage, control, 
and dominate its corporate affairs and activities. Respondent, Sam- 
uel Gilman, is an individual and is employed by and acts as general 
manager for respondent corporation. All of said respondents have 
their office and principal place of business at 5 Elizabeth Street, in 
the city and State of New York. Respondents are now, and for 
more than 1 year last past have been, engaged in the business of 
manufacturing hats from felts and other materials obtained from 
old, worn, and previously used hats, and of selling the same to 
retailers, jobbers, and wholesalers located in the various States of 
the United States and in the District of Columbia. Respondents 
cause, and at all times herein mentioned have caused, such hats to 
be transported from their place of business in the city and State of 
New York to the aforesaid purchasers thereof, at their respective 
points of location in various States of the United States other than 
the State of New York and in the District of Columbia. 

Par. 2. In the course and conduct of said business, described in 
paragraph 1 hereof, respondents buy old, worn, and previously used 
felt hats. The old, worn, and used felt-hat bodies are cleaned, 
steamed, ironed, and shaped by respondents and then’ fitted with 
new trimmings, sweat bands, size labels, and sold by respondents 
to retailers who, in turn sell said products to the purchasing public. 

Par. 3. The aforesaid old, worn, and previously used hat bodies, 
after having been made by respondents into hats with new trim- 
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mings, sweat bands, size labels, as described in paragraph 2 hereof, 
have the appearance of new hats manufactured from felts which 
have never been worn, and said hats are sold by respondents to retail- 
ers, and to jobbers and wholesale dealers without any label, marking, 
or designation stamped thereon to indicate to the purchasing public 
that said hats are in fact manufactured from old, worn, and pre- 
viously used felt-hat bodies, which have been cleaned and renovated 
by respondents. Said hats are also sold to jobbers and wholesale 
dealers and are resold by said jobbers and wholesale dealers to retail 
dealers, who sell them to the purchasing public without disclosing 
the fact that said hats are manufactured from felts, previously worn 
and then cleaned and renovated, and under such circumstances as to 
indicate that they are in fact new hats. 

In the course of the operation of their business respondents use 
the words “De Luxe Quality” and other similar words or names 
in designating said merchandise. Respondents cause said words or 
similar words or names to be embossed on sweat bands which are 
attached to said hats. Immediately preceding the words “De Luxe 
Quality” or other similar terms and names used by respondents in 
designating said hats respondents have cause to be embossed the 
words “Made Over Hat.” 

It is the practice of various manufacturers of hats to manufacture 
finished hats from previously used felt-hat bodies, and from new felt- 
hat bodies, obtained from new but shop-worn hats, as well as from 
newly manufactured felt. Shop-worn hats are new hats which are 
reclaimed from merchants’ shelves by said hat manufacturers, and 
which have never been worn or used. Said shop-worn hats are 
cleaned, steamed, and renovated by said hat manufacturers in the 
same manner as hats made from old, worn, and previously used felt- 
hat bodies. 

By the use of the words “Made Over Hat” in the manner afore- 
said, respondents fail to disclose to purchasers that said hats are 
made from old, worn, and previously used hat bodies, as distinguished 
from hats made from shop-worn hat bodies which have never been 
worn or used. 

Par. 4. The use by respondents of the acts and practices, above 
set forth, has the capacity and tendency to, and does, mislead and 
deceive a substantial number of wholesale dealers, jobbers, retail 
dealers, and members of the purchasing public into the erroneous 
and mistaken beliefs that said hats are manufactured from either 
new and unused materials, or are made from new but shop-worn hat 
bodies which have never been worn or used, and into the purchase 
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of a substantial number of said hats because of such erroneous and 
mistaken beliefs. 

Par. 5. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and constitute 
unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 28th day of June, A. D. 1939, 
issued and served its complaint in this proceeding upon said re- 
spondents, Economy Men’s Hat Co., Inc., a corporation, and Rosalind 
Nissenbaum, Lena Nissenbaum, Nat Gilman (herein erroneously 
designated as Samuel Gilman), individually and as officers of Econ- 
omy Men’s Hat Co., Inc., a corporation, charging them with the 
use of unfair and deceptive acts and practices in commerce in viola- 
tion of the provisions of said act. On August 15, 1939, the re- 
spondents by their attorney, Max Bergman, Esq., filed their answer 
in this proceeding. Thereafter, a stipulation was entered into 
whereby it was stipulated and agreed that a statement of facts 
signed and executed by the respondents’ counsel, Max Bergman, Esq., 
and W. T. Kelley, chief counsel for the Commission, subject. to the 
approval of the Commission, may be taken as the facts in this pro- 
ceeding and in leu of testimony in support of the charges stated 
in the complaint, or in opposition thereto, and that the said Com- 
mission may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceeding without the pres- 
entation of argument or the filing of briefs. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on said complaint, answer, and stipulation, said stipulation having 
been approved, accepted, and filed, and the Commission having duly 
considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Economy Men’s Hat Co., Inc., is now 
and has been at all times mentioned herein, a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New York, with its office and principal place of business 
located at 5 Elizabeth Street, in the city and State of New York. 
Respondents, Rosalind Nissenbaum and Lena Nissenbaum, are indi- 
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viduals and are president, and secretary and treasurer, respectively, 
of respondent Economy Men’s Hat Co., Inc., and as such manage, 
control, and dominate its corporate affairs and activities. Respondent 
Nat Gilman, herein erroneously designated as Samuel Gilman, is an 
individual and is employed by and acts as general manager for re- 
spondent corporation. All of said respondents have their office and 
principal place of business at 5 Elizabeth Street, in the city and State 
of New York. Respondents are now, and for more than 1 year last 
past have been, engaged in the business of manufacturing hats from 
felts and other materials obtained from old, worn, and previously 
used hats, and of selling the same to retailers, jobbers, and wholesalers 
located in the various States of the United States and in the District 
of Columbia. Respondents cause, and at all times herein mentioned 
have caused, such hats to be transported from their place of business 
in the city and State of New York to the aforesaid purchasers thereof, 
at their respective points of location in various States of the United 
States other than the State of New York and in the District of 
Columbia. 

Par. 2. In the course and conduct of said business, described in 
paragraph 1 hereof, respondents buy old, worn, and previously used 
felt hats. The old, worn, and used felt hat bodies are cleaned, steamed, 
ironed and shaped by respondents and then fitted with new trimmings, 
sweat bands, size labels, and sold by respondents to retailers who, in 
turn sell said products to the purchasing public. 

Par. 3. The aforesaid old, worn, and previously used hat bodies, 
after having been made by respondents into hats with new trim- 
mings, sweat bands, size labels, as described in paragraph 2 hereof, 
have the appearance of new hats manufactured from felts which have 
never been worn, and said hats are sold by respondents to retailers, 
and to jobbers and wholesale dealers without any label, marking or 
designation stamped thereon to indicate to the purchasing public that 
said hats are in fact manufactured from old, worn, and previously 
used felt hat bodies, which have been cleaned and renovated by re- 
spondents. Said hats are also sold to jobbers and wholesale dealers 
and are resold by said jobbers and wholesale dealers to retail dealers, 
who sell them to the purchasing public without disclosing the fact 
that said hats are manufactured from felts, previously worn and then 
cleaned and renovated, and under such circumstances as to indicate 
that, they are in fact new hats. 

In the course of the operation of their business respondents use the 
words “De Luxe Quality” and other similar words or names in desig- 
nating said merchandise. Respondents cause said words or similar 
words or names to be embossed on sweat bands which are attached to 
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said hats. Immediately preceding the words “De Luxe Quality” or 
other similar terms and names used by respondents in designating 
said hats respondents have caused to be embossed the words “Made 
Over Hat.” 

It is the practice of various manufacturers of hats to manufacture 
finished hats from previously used felt-hat bodies, and from new felt- 
hat bodies, obtained from new but shop-worn hats, as well as from 
newly manufactured felt. Shop-worn hats are new hats which are 
reclaimed from merchants’ shelves by said hat manufacturers, and 
which have never been worn or used. Said shop-worn hats are 
cleaned, steamed, and renovated by said hat manufacturers in the 
same manner as hats made from old, worn, and previously used felt- 
hat bodies. 

By the use of the words “Made Over Hat” in the manner afore- 
said, respondents fail to disclose to purchasers that said hats are 
made from old, worn, and previously used hat bodies, as distinguished 
from hats made from shop-worn hat bodies which have never been 
worn or used. 

Par. 4. The use by respondents of the acts and practices, above 
set forth, has the capacity and tendency to, and does, mislead and 
deceive a substantial number of wholesale dealers, jobbers, retail 
dealers, and members of the purchasing public into the erroneous and 
mistaken beliefs that said hats are manufactured from either new 
and unused materials, or are made from new but shop-worn hat 
bodies which have never been worn or used, and into the purchase 
of a substantial number of said hats because of such erroneous and 
mistaken beliefs. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice of the public and constitute unfair and decep- 
tive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, and a stipulation as to the facts entered into between 
counsel for the respondents herein, Max Bergman, Esq., and W. T. 
Kelley, chief counsel for the Connection wine provides, among 
other things, that without further evidence or other intervening 
procedure the Commission may issue and serve upon the respotidents 
herein findings as to the facts and conclusion based thereon and an 
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order disposing of the proceeding, and the Commission having made 
its findings as to the facts and conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent Economy Men’s Hat Co., Inc., 
a corporation, its officers, representatives, agents, and employees, and 
respondents Rosalind Nissenbaum, Lena Nissenbaum and Nat Gil- 
man, (herein erroneously designated as Samuel Gilman), individually 
and as officers of said corporation, their representatives, agents, and 
employees, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution of hats 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Representing that hats composed in whole or in part of used 
or second-hand materials are new or are composed of new materials 
by failure to stamp on the sweat bands thereof, in conspicuous and 
legible terms which cannot be removed or obliterated without muti- 
lating the sweat bands, a statement that said products are composed 
of second-hand or used materials, provided that if sweat bands are 
not affixed to said hats then such stamping must appear on the bodies 
of such hats in conspicuous or legible terms which cannot be removed 
or obliterated without mutilating said bodies; 

2. Representing in any manner that hats made in whole or in part 
from old, used or second-hand materials are new or are composed 
of new materials. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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RATHJEN BROS., INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3909. Complaint, Oct. 4, 1939—Decision, Feb. 29, 1940 


Where a corporation engaged as rectifier and wholesaler of whiskies, gins, 
rum, brandy, and liquors in sale of its said merchandise to purchasers 
in the several other states and in the District of Columbia, in competition 
with others engaged in manufacture and distillation of whiskies, gins, 
and other alcoholic beverages who truthfully use word “distilling” or words 
of similar import or meaning as part of their corporate or trade name 
or on their stationery, labels and other advertising matter and with those 
engaged as wholesalers and distributors of such products who do not 
thus use said word or words— , 

Represented through use of word “distilling” in trade name employed by ‘it 
on labels and letterheads that it was a distiller and that the whiskies, gins, 
and other alcoholic beverages offered by it and by it described by such 
statements as ‘“Waldens Royal Toddy * * * manufactured by United 
States Distilling Company, etc,” “Waldens No. 100 Liqueur * * * Made 
by United States Distilling Company, ete.,” “Old Braddock Brand * * * 
Bottled by United States Distilling Company,’ were by it made through 
process of distillation from mash, wort, or wash; 

Notwithstanding fact it did not distill said various products sold and dis- 
tributed by it as aforesaid nor operate or control any places where alcoholic 
beverages are manufactured by process of original and continuous dis- 
tiation from mash, wort or wash, through continuous closed pipes and 
vessels until manufacture is complete, as long definitely understood from 
word “distilling” used in connection with liquor industry and products 
thereof in wholesale and retail trade and by ultimate purchasing public, 
and it was not a distiller, for the purchase of the alcoholic liquors of which, 
direct, there is a preference on the part of a substantial portion of pur- 
chasing public as affording, in its belief, elimination of middleman’s profit 
and other advantages; 

With effect of misleading and deceiving members of purchasing public into 
erroneous and mistaken belief that it was distiller of the whiskies, gins, 
and other alcoholic beverages sold and distributed by it, and into the pur- 
chase of substantial quantities of said product because of such erroneous 
and mistaken belief, and with result that trade and commerce was diverted 
unfairly to it from its said competitors who do not falsely represent them- 
selves as distillers of their respective products; to the substantial injury 
of competition in commerce: 

Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition in commerce 
and unfair and deceptive acts and practices therein. 


Mr, Clark Nichols for the Commission. 
Sefton & Quattrin, of San Francisco, Calif., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Rathjen Bros., Inc., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrarH 1. Respondent Rathjen Bros., Inc., is a corporation 
organized and doing business under and by virtue of the laws of 
the State of California and having its office and principal place of 
business at 135 Berry Street in the city of San Francisco, State of 
California. Respondent is now, and has been for several years last 
past, engaged in the business of a rectifier and wholesaler of whisky, 
gin, rum, brandy, and liqueurs, which it sells under the trade name 
of United States Distilling Co. Respondent causes said products, 
when sold by it, to be transported from its place of business in the 
State of California to the purchasers thereof at their respective points 
of location in various States of the United States other than the 
State of California and in the District of Columbia. Respondent 
maintains, and at all times mentioned herein has maintained, a course 
of trade in commerce in said products among and between the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, re- 
spondent is now, and has been during all the times mentioned herein, 
in substantial competition with other corporations and with firms, 
individuals and partnerships engaged in the manufacture by distilla- 
tion of whiskies, gin, rum, and other alcoholic beverages from mash, 
wort, or wash, and in the sale and distribution thereof in commerce 
among and between the various States of the United States and in 
the District of Columbia. In the course and conduct of its aforesaid 
business, respondent is now, and has been during all the times men- 
tioned herein, in substantial competition with other corporations 
and with individuals, firms, and partnerships engaged in the business 
of rectifying, blending, and bottling whiskies, gins, and other alco- 
holic beverages and in the sale and distribution thereof in commerce 
among and between the various States of the United States and in 
the District of Columbia. In the course and conduct of its afore- 
said business, respondent is now, and has been during all the times 
mentioned herein, in substantial competition with other corporations 
and with individuals, firms, and partnerships engaged in the business 
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of selling and distributing whiskies, gins, and other alcoholic bever- 
ages in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business and in 
furtherance of the sale of said products, the respondent has made 
false and misleading representations that it is the distiller of the 
products which it sells and distributes as aforesaid. Among and 
typical of said false and misleading statements and representations 
appearing on labels attached to the containers of said products are 
the following: 


WALDENS Royal Toddy, 


contains rum and brandy and neutral spirits, manufactured by United States 
Distilling Company, San Francisco, California. 
90 proof 


WALDENS NO. 100 LIQUEUR 


90 proof 
Made by United States Distilling Company 
San Francisco, California 


OLD BRADDOCK BRAND 


Straight Bourbon Whiskey 
90 proof 
Bottled by United States Distilling Company 
San Francisco, California 


OLD GLENDON Brand 


90 proof 
Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 


KENTUCKY MASTER 


Kentucky Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 


KENTUCKY GRAND 


Kentucky Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 
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BRIAR CLUB 


90 proof 
Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 


ACE HIGH 


Special Reserve 
90 proof 
Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 


FORUM CLUB 


Special Reserve 
93 proof 
Kentucky Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 


DON GALVEZ Brand 


90% 
Kentucky Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 


LORD BRIGHTON 


Distilled Dry Gin 
90 proof 
Bottled by United States Distilling Company 
San Francisco, California 


BRIAR CLUB 


85 proof 
Distilled Dry Gin 
Bottled by United States Distilling Company 
San Francisco, California 


BIRKSHIRB 


90 proof 
Distilled London Dry Gin 
Bottled by United States Distilling Company 
San Francisco, California 
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Par. 4. Through the use of the aforesaid statements and repre- 
sentations, including the use of the word “distilling” in respondent’s 
trade name United States Distilling Company, and other statements 
and representations of similar import or meaning not herein set out, 
the respondent represents that it is a distiller and that said whiskies, 
gins, and other alcoholic beverages were manufactured by respondent 
through the process of distillation from mash, wort, or wash. In 
truth and in fact, respondent is not a distiller and does not distil the 

said whiskies, gins, and other alcoholic beverages sold and distributed 

by it as Woes aid. Respondent does not operate or control any place 
or places where alcoholic beverages are manufactured by a process of 
original and continuous distillation from mash, wort, and wash, 

Par. 5. The word “distilling” when used in connection with the 
liquor industry and with the products thereof has had, and now has, 
a definite significance in meaning to the minds of wholesalers and 
retailers in such industry and to the ultimate purchasing public, to 
wit, the manufacturing of alcoholic liquors by an original and con- 
tinuous distillation from mash, wort or wash, through continuous 
closed pipes and vessels until the manufacture thereof is complete, 
and a substantial portion of the purchasing public prefers to buy alco- 
holic liquors direct from the distilleries thereof in the belief that 
elimination of the middleman’s profit, and various other advantages 
may be obtained thereby. 

Par. 6. There are among the competitors of respondent described in 
paragraph 2 hereof, corporations, firms, and individuals who manu- 
facture and distill from mash, wort, or wash as aforesaid, whiskies, 
gins, and other alcoholic beverages and who truthfully use the word 
“distilling” or other words of similar import or meaning as a part 
of their corporate or trade names or on their stationery, labels, or 
other printed matter. There are also among such competitors cor- 
porations, firms, and individuals engaged in the business of rectify- 
ing, blending, bottling, and selling whiskies, gins, and other alcoholic 
beverages and who do not use the word “distilling” or words of sim- 
ilar import or meaning as a part of their corporate or trade names or 
on their stationery, labels, or other advertising matter. There are 
also among such competitors of respondent, corporations, firms, an 
individuals engaged in business as wholesalers and distributors of 
whiskies, gins, and other alcoholic beverages and who do not use the 
word “distilling” or words of similar import or meaning as part of 
their corporate or trade names or on their stationery, igtbek or other 
advertising matter. 

Par. 7. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has the tendency and capacity 
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to, and does, mislead and deceive members of the purchasing public 
into the erroneous and mistaken belief that respondent is the distiller 
of the whiskies, gins, and other alcoholic beverages which it sells and 
distributes and into the purchase of substantial quantities of said 
products because of said erroneous and mistaken belief. As a direct 
result. thereof, trade in commerce among and between the various 
States of the United States and in the District of Columbia has been 
diverted unfairly to the respondent from its said competitors who 
do not falsely represent that they are the distillers of their respective 
products. In consequence thereof, substantial injury is being and 
has been done by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 4th day of October 1939, issued 
and served its complaint in this proceeding upon the respondent, 
Rathjen Bros., Inc., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filng by re- 
spondent of its answer dated November 15, 1939, the Commission, by 
order entered herein, granted respondent’s motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to said facts, 
which substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer, and the 
Commission having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings, as to the facts and its conclusion 
drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Rathjen Bros., Inc., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of California and having its office and principal place of business 
at 185 Berry Street in the city of San Francisco in the State of Cali- 
fornia. Respondent is now and has been for several years last past 
engaged in the business of a rectifier and wholesaler of whiskies, gins, 
rum, brandy, and liquors, a portion of which it sells under the trade 
name of United States Distilling Co. 
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Par. 2, The respondent, in the conduct of such business, has caused 
said merchandise when sold to be shipped to purchasers thereof located 
at various points in the several States of the United States other than 
the State from which said shipments are made, and in the District of 
Columbia. 

Par. 3. In the course and conduct of such business the respondent is 
and has been in competition with other persons and with corporations, 
firms, and partnerships, engaged in the manufacture and distillation 
of whiskies, gins, and other alcoholic beverages and who truthfully 
use the word “distilling” or words of similar import or meaning as a 
part of their corporate or trade names or on their stationery, labels, 
and other advertising matter. There are also among such competitors 
of respondent, corporations, firms, and individuals engaged in business 
as wholesalers and distributors of whiskies, gins, and other alcoholic 
beverages and who do not use the word “distilling,” or words of similar 
import or meaning as part of their corporate or trade names or on their 
stationery, labels, or other advertising matter. 

Par. 4. In the course and conduct of its aforesaid business and in 
furtherance of the sale of said products, the respondent has made on 
its labels and its letterheads representations which would lead the 
purchasing public to believe that the respondent distills the whiskies, 
gins, and other alcoholic beverages which it sells. Among and typical 
of said statements and representations are the following: 


WALDENS Royal Toddy, 


contains rum and brandy and neutral spirits, manufactured by 
United States Distilling Company, San Francisco, California. 
90 proof 


WALDENS NO. 100 LIQUEUR 
90 proof 
Made by United States Distilling Company 
San Francisco, California 


OLD BRADDOCK BRAND 


Straight Bourbon Whiskey, 90 proof 
Bottled by United States Distilling Company 
San Francisco, California. 


OLD GLENDON Brand 


90 proof 
Straight Bourbon Whiskey 
Bottle by United States Distilling Company 
San Francisco, California 
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KENTUCKY MASTER 


Kentucky Straight Bourbon Whiskey 
Bottle by United States Distilling Company 
San Francisco, California 


KENTUCKY GRAND 


Kentucky Straight Bourbon Whiskey 
' Bottled by United States Distilling Company 
San Francisco, California 


BRIAR CLUB 


90 proof 
Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 


ACE HIGH 


Special Reserve 
90 proof 
Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 


FORUM CLUB 
Special Reserve 


93 proof 
Kentucky Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 


DON GALVEZ Brand 


90 % 
Kentucky Straight Bourbon Whiskey 
Bottled by United States Distilling Company 
San Francisco, California 


LORD BRIGHTON 


Distilled Dry Gin 
90 proof 
Bottled by United States Distilling Company 
San Francisco, California 


BRIAR CLUB 


85 proof 
Distilled Dry Gin 
Bottled by United States Distilling Company 
San Francisco, California 
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BIRKSHIRE 


90 proof 
Distilled London Dry Gin 
Bottled by United States Distilling Company 
San Francisco, California 


Par. 5. Through the use of the aforesaid statements and repre- 
sentations, including the use of the word “Distilling” in respondent’s 
trade name, United States Distilling Company, and other statements 
and representations of similar import or meaning not. herein set out, 
the respondent represents that it is a distiller and that said whiskies, 
gins, and other alcoholic beverages were manufactured by respondent 
through the process of distillation from mash, wort, or wash. Re- 
spondent is not a distiller and does not distil the said whiskies, gins, 
and other alcoholic beverages sold and distributed by it as aforesaid. 
The respondent does not operate or control any place or places where 
alcoholic beverages are manufactured by a process of original and 
continuous distillation from mash, wort, and wash. The word “Dis- 
tilling,” when used in connection with the liquor industry and with 
the products thereof, has had and now has a definite significance in 
meaning to the minds of wholesalers and retailers in such industry 
and to the ultimate purchasing public, viz, the manufacturing of 
alcoholic liquors by an original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and _ vessels 
until the manufacture thereof is complete. A substantial portion of 
the purchasing public prefers to buy alcoholic liquors direct from 
the distillers thereof in the belief that the elimination of the middle- 
man’s profit and various other advantages may be obtained thereby. 

Par. 6. The use by the respondent of the aforesaid false and mis- 
leading statements and representations has the tendency and ca- 
pacity to and does mislead and deceive members of the purchasing 
public into the erroneous and mistaken belief that respondent is the 
distiller of the whiskies, gins, and other alcoholic beverages which 
it sells and distributes and into the purchase of substantial quantities 
of said products because of said erroneous and mistaken belief. As 
a direct result thereof, trade in commerce among and between the 
various States of the United States and in the District of Columbia 
has been diverted unfairly to respondent from its said competitors 
who do not falsely represent that they are distillers of their re- 
spective products. In consequence thereof substantial injury is 
being and has been done by respondent to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 
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CONCLUSION 


The aforesaid acts and practices of the respondent Rathjen Bros., 
Inc., a corporation, are all to the prejudice of the public and to 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce and unfair and receptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act, 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that it waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Rathjen Bros., Inc., a corpora- 
tion, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of whiskies, gins, and other alcoholic 
beverages in interstate commerce or in the District of Columbia do 
forthwith cease and desist from: 

1. Using the word “Distilling” on the labels of any of its products, 
on its letterheads, or any other form of advertising matter, or in its 
corporate or trade name, or any other word or words of similar im- 
port or meaning, unless and until it is actually engaged in the manu- 
facture of such alcoholic beverages by an original and continuous 
distillation from mash, wort, or wash, through continuous closed pipes 
and vessels until the manufacture thereof is complete. 

2. Representing, through the use of the word “Distilling” on its 
stationery, advertising, or on the labels attached to the bottles in 
which it sells and ships said products, or in any way by a word or 
words of like import, (2) that respondent is a distiller of the said 
whiskies, gins, or other alcoholic beverages; or (b) that the said whis- 
kies, gins, or other alcoholic beverages were manufactured by it 
through a process of distillation; or (¢) that respondent owns, oper- 
ates, or controls a place or places where such products are manufac- 
tured by a process of original and continuous distillation from mash, 
wort, or wash through continuous closed pipes and vessels until the 
manufacture thereof is complete, unless and until respondent actually 
owns, operates, or controls such a place or places. 


’) 
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It ts further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied rth this order. 
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In THE Marrer oF 


UNIVERSAL STUDIOS, INC., AND HARRY I. SMITH, 
SANDER R. SMITH, AND LORRAINE H. SMITH 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3684. Complaint, Jan. 6, 1939—Decision, Mar. 1, 1940 


Where a corporation and two individuals, partners and former incorporators and 
shareholders thereof, and successors to business thereof, engaged, with studios 
in several cities, in mail order photography and in sale and distribution of 
photographs in commerce among the various States, and in causing their said 
product, when sold, to be transported from their finishing office and principal 
place of business to purchasers in various other States, in substantial com- 
petition with others also engaged in sale of photographs in commerce as 
aforesaid; 

In carrying on their aforesaid business under practice by which (1) they sent 
advance agent or crew manager to various towns in proposed itinerary to 
distribute to various local merchants, for distribution free of charge to lat- 
ters’ customers, free coupons giving such customers opportunity to acquire 
photographs of themselves for 59 cents or 69 cents, as case might be, upon 
presentation of coupon on specified date and place, at which time and place 
employee photographer and assistant photographed those presenting coupon 
and paying amount called for, (2) negatives were shipped by photographer 
to their said place of business and developed, and (3) proofs were mailed to 
employee-salesman or “proof-passer’’, who made appointments with customer 
for selection of proof desired and attempted to sell each as many photographs 
additional as possible, (4) coloring of photograph was done at said office and 
finishing studio, and (5) advance agent and “proof-passer” salesman were 
compensated on commission basis wholly and in accordance with sittings and 
photographs sold— 

(a) Represented and described as “hand painted” or “paintings” colored or tinted 
photographs or photographic enlargements thus offered and called for, and 
applied thereto such terms as “portraits in oil colors,” “oil portraits,” “gold 
tone oil paintings,” and “oil colored portraits,” facts being products in ques- 
tion were not paintings or, in ordinarily accepted meaning, or likeness, image, 
or scene depicted with paints and without photographic aid, nor portrait or 
picture of person drawn from life, nor likeness or oil painting done by hand 
with brushes in plastic oil colors on canvas or other material without such 
aid, but photographic enlargements of small negatives, tinted or colored by 
cotton or paper swab and smearing of transparent oils over uncolored 
original; and 

(b) Represented that so-called “portraits” or “paintings” offered and described 
in coupons distributed as above set forth, had value of $5.00 and were offered 
for 59 cents or 69 cents, as case might be, together with certificate represented 
as being worth $4.41, and entitling holder to one of their regular “$5.00 Oil 
Portraits,” facts being said tinted enlargements did not have any such value, 
were not reasonably worth more than 59 cents or 69 cents paid therefor by 
customer, products in question were usually and customarily sold for said 
amounts, and advertising coupons did not have value of $4.41 or any such 
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sum, but were solely device to induce customer to have photograph taken, and 
latter received no financial or other advantage by use of coupon, and offer in 
question was not at reduced or special price, and coupon did not represent 
aforesaid or any other amount or special trade concession on part of local 


merchants ; 
With tendency and capacity to mislead and deceive members of purchasing public 


concerning nature, quality, and value of photographs sold and distributed by 
them, and with effect of thereby inducing substantial portion of such public 
to purchase said products under erroneous and mistaken beliefs that same 
were high-grade oil portraits or paintings and that distinct financial advan- 
tage would be obtained by use of coupons distributed by them, and with result, 
as consequence of such erroneous and mistaken beliefs, that trade was 
diverted unfairly from their competitors engaged also in sale and distribution 
of tinted or colored photographs or photographic enlargements in commerce 
as aforesaid, and who do not employ and maintain sales methods and prac- 
tices such as used by them, but truthfully represent their products and quality 
thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 

Before Mr. Arthur F. Thomas, trial examiner. 
Mr. Merle P. Lyon for the Commission. 
Mr. Leo A. Reuther, of Breckenridge, Minn., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Universal Studios, 
Inc., a corporation, Harry I. Smith, Sanders R. Smith, and Lorraine 
H. Smith, copartners, trading as Universal Studios, hereinafter re- 
ferred to as respondents, have violated the provisions of the said act, 
and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, the Commission hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrary 1, Respondent, Universal Studios, Inc., is a corporation 
organized under the laws of the State of Minnesota, with its prin- 
cipal office and place of business located at 187 East Seventh Street, 
St. Paul, Minn. Respondents Harry I. Smith, Sanders R. Smith, and 
Lorraine H. Smith, are copartners trading under the name and style 
of Universal Studios, with their principal office and place of busi- 
ness located at 187 East Seventh Street, St. Paul, Minn. 

The above-named individual respondents were and are officers and 
principal stockholders of the above-named corporate respondent, and 
in active charge and control of its activities. The false and dechotive 
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sales practices and representations carried on by it as hereinafter 
alleged have been or are now also being carried on by the above-named 
individual respondents doing business as a partnership. 

Par. 2. Said respondents are now and for some time last past have 
been engaged in the business of mail-order photography, and in the 
sale and distribution of photographs and photographic products in 
commerce among and between the various States of the United States 
and in the District of Columbia. Respondents sell said products 
through the medium of salesmen and agents appointed by them to 
customers located in States other than the State of Minnesota. Re- 
spondents cause said photographs and photographic products when 
sold to be transported from their place of business in St. Paul, Minn., 
to the respective purchasers thereof located in other States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents have been, and are now, engaged in direct and substantial compe- 
tition with various corporations, partnerships, firms, and individuals 
likewise engaged in the sale in commerce, between and among the 
various States of the United States, of photographs and photographic 
products, and likewise with corporations, partnerships, firms, and 
individuals engaged in the sale of genuine original paintings and 
portraits, in commerce between and among the various States of the 
United States. 

Par. 4. A painting, in its ordinarily accepted meaning, is a likeness, 
image, or scene depicted with paints without the aid of photography. 
A portrait, in its ordinarily accepted meaning, is a picture of a person 
drawn from life, especially a picture or representation of a face; a 
likeness, particularly in oil. An oil painting is a painting done by 
hand with brushes in plastic oil colors on canvas, or other material, 
without the aid of photography. 

Par. 5. In the course and conduct of their said business, respond- 
ents cause agents and representatives employed by them to visit the 
homes of prospective customers in the cities, towns, and rural com- 
munities of the various States of the United States. These agents and 
representatives ordinarily travel in groups or “crews” from town to 
town, each crew consisting of four persons, one of whom ordinarily 
travels in advance, making arrangements with local merchants to at- 
tract customers by the distribution to prospective customers of 
coupons or “certificates” as more particularly hereinafter set forth. 
The advance agent is followed by a photographer and a helper who 
take the photographs, and later a fourth member of the crew calls on 
the customers and exhibits the proofs and takes orders for the pic- 
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tures. The members of the crew work on a commission basis with the 
exception of the photographer, who is paid a salary. 

Certain of the coupons or “certificates” distributed by the advance 
agents read as follows: 


Christmas Offer 


$5.00 Portrait In Oil Colors $5.00 
Value Value 
For Only 59¢ 
Taken By 


Universal Studios, Inc. 
187 East Seventh St., St. Paul, Minn. 
The above Studios thru a special arrangement 
made with (Merchant) 
the bearer of this certificate is entitled to a 
Beautiful 7210 Gold Tone Oil Painting 
Unmounted 
For Four Proofs Shown 
Only 50g All Work Guaranteed 
Only one certificate may be used by one person. 
This certificate must be signed by above merchant. 
This Certificate Is Worth $4.41 
59¢ This coupon and 59¢ entitles you to 59¢ 
one of our regular $5.00 Oil Portraits, 
to be taken in your town by one of our 
professional Protographers at Hotel. 


Other certificates used by respondents read as follows: 


Big Portrait In Oil Colors Big 
Value For Only 69¢ Value 
Taken By 


Universal Studios, Inc. 

187 Hast Seventh St., St. Paul, Minn. 
The above Studios thru a special arrangement 
miade with (Merchant) 
the bearer of this certificate is entitled to a 

Beautiful 8210 Oil Colored Portrait 

Unmounted 


For Four Proofs Shown 
Only 69¢ All Work Guaranteed. 
Only one certificate may be used by one person. 

This certificate must be signed by above merchant. 
Signature of Merchant 


Par. 6. Through the use of the statements and representations 
hereinabove set forth and other representations similar thereto not 
specifically set out herein, the respondents represent that they are 
making a special “Christmas Offer” or an offer at a reduced or special 
price whereby the prospective purchaser by use of a special coupon can 


obtain a picture variously represented as “an oil painting,” “a portrait 
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in oil colors,” “a gold tone painting,” or “an oil colored portrait” of 
the “value of $5.00” or “a big value” for the sum of 59¢ or 69¢. The re- 
spondents further represent that said coupon distributed by them or 
under their direction is worth to the holder thereof the sum of $4.41 
and represents a special trade concession on the part of certain local 
merchants. 

Par. 7. In truth and in fact the pictures sold and distributed by 
the respondents by the method hereinabove set forth were not and 
are not of a “$5.00 value” or a “big value” and $5.00 was not and 
is not the regular price charged therefor. The offer made by the 
respondents was not and is not a special Christmas offer or an offer at a 
reduced or special price, but instead 59¢ and 69¢ were and are the usual, 
ordinary and customary selling prices of such pictures in the respective 
7x10 and 8x10 sizes. Furthermore, the coupon or certificate was not 
and is not worth $4.41 or any other amount and does not represent 
a special trade concession on the part of certain local merchants. 

In truth and in fact the pictures sold by respondents through the 
sales methods hereinabove described were not and are not “‘oil paint- 
ings,” “portraits in oil colors,” “gold tone oil paintings,” and “oil 
portraits,” or “oil colored portraits,” but were and are merely tinted 
or colored photographs. Such tinted or colored photographs are not 
portraits, paintings, oil portraits, or oil paintings in the commonly 
accepted uses of said terms. 

Par. 8. There are among the competitors of respondents corpora- 
tions, partnerships, firms and individuals who are engaged in the 
sale of tinted or colored photographs or photographic enlargements 
in commerce between and among the various States of the United 
States and in the District of Columbia who do not employ and main- 
tain sales methods and practices such as are used by the respondents, 
but who truthfully represent their products and honestly vend the 
same. There are also among the competitors of respondents cor- 
porations, partnerships, firms, and individuals engaged in the busi- 
ness or profession of painting genuine oil portraits and paintings 
who truthfully represent their products as being portraits or 
paintings. 

Par. 9. The use by the respondents of the aforesaid false and 
misleading representations and practices in the sale and offering for 
sale of purported oil portraits and paintings which are in fact merely 
tinted or colored photographs or photographic enlargements, has 
had, and now has, the tendency and capacity to deceive, and has de- 
ceived and now does deceive, the public concerning the nature, 
quality, and value of their products sold as hereinbefore described, 
and has thereby induced, and is inducing, the public to purchase said 
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products under the erroneous belief that the same were and are high 
grade quality oil portraits or paintings of exceptional merit and 
value. The use of the so-called “certificates,” and the representa- 
tions contained therein, have had, and have, the tendency and ca- 
pacity to deceive, and have deceived the public into the erroneous 
belief that they have thus received a distinct financial advantage 
and will thereby be entitled to receive a valuable oil painting or 
portrait upon payment of a trifling sum of money, at a reduced or 
special price, or as a Christmas offer, or as a trade concession to cer- 
tain local merchants in the locality where the customers reside, when 
such is not the fact. The use by the respondents of the false and 
deceptive representations and trade practices hereinbefore set forth 
tends to, and does, unfairly divert trade from competitors, and 
thereby substantial injury has been, and is now being, done by re- 
spondents to competition in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 10. The aforesaid acts and practices employed by respond- 
ents as herein alleged are all to the prejudice of the public and of 
respondents’ competitors and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the Federal Trade Commission Act, the Federal Trade 
Commission, on the 6th day of January 1939, issued its complaint 
and thereafter caused the same to be served upon the respondents, 
Universal Studios, Inc., a corporation, and upon Harry I. Smith, 
Sandar R. Smith, and Lorraine H. Smith, copartners trading as 
Universal Studios, charging them with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondents’ answer 
thereto, testimony and other evidence in support of the allegations 
of the said complaint were introduced by Merle P. Lyon, attorney 
for the Commission, before A. F. Thomas, a trial examiner of the 
Commission theretofore duly designated by it, and in opposition to 
the allegations of said complaint by Leo A. Reuther, attorney for 
the respondents, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceedings regularly came on for final hearing before the Commis- 
sion on said complaint, the answer thereto, testimony and other evi- 
dence, and brief in support of the complaint, and the Commission 
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having duly considered the matter, and being now fully advised in 
the premises finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, Harry I. Smith, has been a photog- 
rapher since 1913, and in 1925 formed a partnership with respondent 
Sander R. Smith, his brother, and engaged in the business of photog- 
raphy under the trade name, Universal Studios. This partnership 
continued until January 1937 when respondent Universal Studios, 
Inc. was incorporated under the laws of the State of Minnesota, 
Harry I. Smith, Sander R. Smith and Lorraine H. Smith being the 
incorporators and shareholders thereof, with its office and principal 
place of business located at 187 East Seventh Street, St. Paul, Minn. 
Lorraine H. Smith held only two shares of the capital stock of the 
corporation, and took no active part in the control and management 
of its business. Said corporation was dissolved on April 25, 1938, 
since which date the business has been conducted as a partnership 
consisting of Harry I. Smith and Sander R. Smith, under the trade 
name of Universal Studios, in which partnership Lorraine H. Smith 
has no financial or other interest. Said respondents, with the excep- 
tion of Lorraine H. Smith, were, during the times hereinbefore men- 
tioned, engaged in the business of mail order photography, and in 
the sale and distribution of photographs in commerce among and 
between the various States of the United States. At the present time 
the respondents Harry I. Smith and Sander R. Smith, trading as 
Universal Studios, maintain studios in the cities of Flint and Hol- 
land, in the State of Michigan, and in the city of Minneapolis, in the 
State of Minnesota, and also maintain their principal office and fin- 
ishing studio in the city of St. Paul, in the State of Minnesota. Said 
respondents, and also the respondent Universal Studios, Inc., a cor- 
poration during the period of its corporate existence, now cause and 
have caused their photographs, when sold, to be transported from 
their finishing office and principal place of business in St. Paul, 
Minn., to purchasers thereof located in various other States of the 
United States. Respondents maintain and at all times mentioned 
herein have maintained a course of trade in said photographs in 
commerce between and among the various States of the United States. 
Said respondents, during the times hereinbefore mentioned have been, 
and the respondents Harry I. Smith and Sander R. Smith are now, 
in substantial competition with other corporations, persons, firms, 
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and partnerships also engaged in the sale of photographs in com- 
merce between and among the various States of the United States. 

Par. 2. In the course and conduct of their business, the respondents 
would send an advance agent or crew manager to various towns in a 
proposed itinerary, to distribute coupons free to various local mer- 
chants. Said coupons were redistributed by said merchants free of 
charge to their own customers, giving said customers an opportunity to 
acquire photographs of themselves represented variously as “portraits 
in oil colors,” “oil portraits,” “gold tone oil paintings,” and “oil colored 
portraits” for only 59 cents or 69 cents, as the case might be, upon pres- 
entation of said coupon at a specified date and place. The said cou- 
pons were represented as having a value of “$4.41,” and the “oil colored 
portraits” or “gold tone paintings” to be secured through the medium 
of said coupons were represented as having a “$5.00 Value”. Upon 
the coupons was designated the place, usually some hotel in the town, 
and the date, usually two or three weeks in the future, at which time 
and place the holder of the coupon might present himself for a sitting. 
A photographer and assistant employed by said respondents on a sal- 
aried basis would engage a room at the specified time and place and 
take photographs of all persons presenting the coupon and paying the 
59 cents or 69 cents called for by the coupon. The negatives taken 
at such sittings were then shipped by the photographer to the respond- 
ents’ place of business in St. Paul, Minnesota, where they were devel- 
oped and proofs made. Said proofs were then mailed to another sales- 
man employed by the respondents, called a “proof-passer,” who made 
appointments with the customers to select the proof desired. After 
the proof was selected by the customer, the coloring of the photograph 
was done at the St. Paul office of the respondent by persons employed 
for that purpose. The “proof-passer” attempted to sell as many addi- 
tional photographs as possible to each customer. The salesmen, both 
advance agent and proof-passer, worked wholly on a commission basis, 
and their compensation depended upon the number of sittings and the 
number of additional photographs sold. 

The gross volume of business done by respondents during the year 
1937 was about $150,000 and during the year 1938 was between $170,000 
and $180,000. The business methods hereinbefore detailed were con- 
tinued during the years 1937 and 1938, but most of the traveling crews 
were dismissed on or about December 1, 1938, and since that date said 
respondents only have one crew operating. 

Par. 3. In the course and conduct of their business, as described in 
paragraph 2, the respondents, Universal Studios, Inc., a corporation, 
and Harry I. Smith and Sander R. Smith, trading as Universal Studios 
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issued printed coupons which were distributed in the manner herein- 
before outlined. Such coupons read: 


$5.00 CHRISTMAS OFFER $5.00 
VALUE VALUE 
Portrait in Oil Colors 
For only 59¢ 
Taken by 


Universal Studios, Ine. 
187 East Seventh Street, 
St. Paul, Minnesota. 


The above Studios thru a special arrangement with (merchant) ~__---________ 


THE BEARER OF THIS CERTIFICATE IS ENTITLED TO 
A BEAUTIFUL 7 x 10 GOLD TONE OIL PAINTING 
Unmounted 


For Only 59¢. Four Proofs Shown. All Work Guaranteed. Only One Certificate 
May Be Used By One Person. 
This certificate must be signed by above merchant. 
This Certificate is worth $4.41. 
59¢. This Coupon and 59¢ entitles you to one of our regular $5.00 Oil Portraits to 
be taken in your town by one of our Professional Photographers at Hotel. 

Par. 4. Through the use of the statements and representations here- 
inabove set forth, and other representations similar thereto not spe- 
cifically set out herein, the respondents represent that they are mak- 
ing an offer at a reduced or special price whereby the prospective 
purchaser, by use of a special coupon, can obtain a picture variously 
represented as “an oil painting,” “a portrait in oil colors,” “a gold 
tone painting,” or “an oil colored portrait” of the “value of $5.00” for 
the sum of 59 cents or 69 cents. The respondents further represent 
that said coupons distributed by them and under their direction are 
‘worth to the holders thereof the sum of $4.41 and represent a special 
trade concession on the part of certain local merchants. 

Par. 5. The Commission finds that pictures sold by the respondents 
through the sales method hereinabove described were not and are 
not “oil paintings,” “portraits in oil colors,” “gold tone oil paintings,” 
or “oil colored portraits,” but were and are merely tinted or colored 
photographs or photographic enlargements. 

The photographs sold by the respondents in the manner hereinabove 
set forth are photographic enlargements of small negatives which are 
tinted or colored by the use of a cotton or paper swab and the smear- 
ing of transparent oils over the original uncolored photographic 
enlargement. 
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A painting, in its ordinarily accepted meaning, is a likeness, image, 
or scene depicted with paints without the aid of photography. A por- 
trait, in its ordinarily accepted meaning, is a picture of a person 
drawn from life, especially a picture or representation of a face; a 
likeness, particularly in oil. An oil painting is a painting done by 
hand with brushes in plastic oil colors on canvas, or other material, 
without the aid of photography. 

Par. 6. The Commission further finds that the tinted or colored 
photographs sold and distributed by the respondents in the manner 
hereinabove set forth do not have a “$5.00 Value” and are not reason- 
ably worth more than the 59 cents or 69 cents paid for them by the 
customer. The advertising coupon does not have a value of $4.41 or 
any similar amount since the regular price for which the respondents’ 
colored photographs are usually and customarily sold is not more than 
the 59 cents or 69 cents paid for them. The advertising coupon is 
solely a device for inducing the customer to have his photograph 
taken and the customer does not receive any financial or other advan- 
tage by the use of said coupon. Said coupons are merely for the pur- 
pose of getting the customer into the studio to give respondents an 
opportunity to sell him additional photographs. The offer made by 
the respondents was not an offer at a reduced or special price and 
the coupon or certificate distributed by the respondents was not and 
is not worth $4.41 or any other amount, and does not represent a 
special trade concession on the part of certain local merchants. 

Par. 7. The use by the respondents of the aforesaid false and mis- 
leading representations and practices in the sale and offering for sale 
of their tinted and colored photographs has had and now has a 
tendency and capacity to mislead and deceive members of the pur- 
chasing public concerning the nature, quality and value of the photo-. 
graphs sold and distributed by the respondents and has thereby in- 
duced a substantial portion of the purchasing public to purchase said 
photographs under the erroneous and mistaken belief that the same 
were and are high-grade oil portraits or paintings and that a dis- 
tinct financial advantage would be obtained by the use of the coupons 
distributed by the respondents. As a result of such erroneous and 
mistaken belief trade has been diverted unfairly from respondents’ 
competitors who are also engaged in the sale and distribution of tinted 
or colored photographs and photographic enlargements in commerce 
among and between the various States of the United States and in the 
District of Columbia and who do not employ and maintain sales 
methods and practices such as those used by the respondents but who 
truthfully represent their products and the quality thereof. 
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The aforesaid acts and practices of the respondents, with the ex- 
ception of Lorraine H. Smith, as herein found are all to the preju- 
dice and injury of the public and of respondents’ competitors and 
constitute unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, testimony and other evidence taken before A. F. Thomas, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of ‘said complaint and in opposition 
thereto, and the brief of counsel for the Commission in support of 
the complaint, and the Commission having made its findings as to 
the facts and its conclusion that respondents, with the exception of 
Lorraine H. Smith, have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondents, Universal Studios, Inc., a cor- 
poration, and its officers, and Harry I. Smith and Sander R. Smith, 
individually and as copartners trading as Universal Studios, or trad- 
ing under any other name, and their respective salesmen, employees, 
and agents, directly or through any corporate or other device, in 
connection with the offering for sale, sale and distribution in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
of colored or tinted photographs or enlargements having a photo- 
graphic base, do forthwith cease and desist from : 

1. Representing directly or in any manner, that colored or tinted 
photographs or photographic enlargements are handpainted or are 
paintings. 

2. Using the terms “gold tone oil painting,” “oil portrait,” “por- 
trait in oil colors” or “oil colored portrait,” either alone or in con- 
junction with any other terms or words in any way to designate, de- 
scribe or refer to colored or tinted photographs or photographic en- 
jargements or other pictures produced from a photographic base or 


y) 


impression. 

3. Representing, as the customary or regular prices or values for 
such pictures, prices and values which are in fact fictitious and 
greatly in excess of the prices at which such pictures are customarily 
offered for sale and sold by respondents in the normal course of 


business. 
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4, Representing that any articles of merchandise customarily and 
regularly sold in connection with the use of any purported certifi- 
cate or other similar device have any value in excess of the actual 
money price required to be paid. 

5. Representing that any coupon or similar device has any mone- 
tary value in the purchase of an article which is customarily or reg- 
ularly sold by the respondents with such coupon or similar device at 
the price required to be paid. 

It is further ordered, That each of the said respondents, Universal 
Studios, Inc., a corporation, Harry I. Smith and Sander R. Smith, 
shall, within 60 days after service upon them of this order, file with 
the Commission a report in writing, setting forth in detail the man- 
ner and form in which they have complied with this order. 

It is further ordered, That the case be closed as to the respondent 
Lorraine H. Smith without prejudice to the right of the Commission 
to reopen and resume prosecution thereof in the event developments 
so warrant. 
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In THE MATrerR OF 


STANDARD CONTAINER MANUFACTURERS ASSOCIA- 


TION, INC. ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3289. Complaint, Jan. 3, 1938—Decision, Mar. 5, 1940 


Where some twenty-six concerns composed of corporations, firms, and individ- 


~~ 


(a 


(1) 


als, engaged in manufacture, sale, andi distribution or in sale and distribu- 
tion of wooden fruit and vegetable containers used in packing fruits and 
vegetables for transportation from the producers thereof to ultimate con- 
sumers, with principal offices and places of business in Georgia and Florida, 
and who, (1) shipped their products from their respective places of business 
to customers in other States and in Florida, as case might be, for use 
by producer purchasers in trade areas in question, in which were grown 
substantial percentage of fruits and vegetables produced in the United 
States, in preparing their products for transportation to markets in various 
States where products in question, thus containered, were distributed to 
wholesalers and retailers and others for ultimate distribution to the con- 
suming public, and who, (2) with one exception, were or had been members 
of Association created by members for the promotion and protection of 
their interests, and who, (3) long prior to and but for acts and practices 
below set forth, were in active and substantial competition with each other 
in sale and distribution of products in aforesaid trade area consisting of 
southeastern portion of the United States and more particularly of Georgia 
and Florida, and with manufacturers of like products located in various 
other States, and (4) in case of Florida members sold greater portion of 
such products sold in said States and controlled and dominated wooden 
container industry therein and also practice of industry as a whole in such 
State— 

Entered into and carried out understandings, agreements, combinations, 
and conspiracies, intent and effect of which were to restrict, restrain and 
monopolize and suppress and eliminate competition in the sale of unpatented 
wooden fruit and vegetable containers in trade and commerce among the 
several States and to which the said Association and three individuals, 
who were general officers thereof, and, with others, served as board of 
directors thereof, became parties, and in the carrying out of which they 
participated ; and, in furtherance of such combinations and’ conspiracies 
Entered into understandings and agreements to fix and maintain uniform 
and minimum prices, including uniform maximum discounts, brokerage fees, 
freight allowances and time limitation of contracts, and through medium 
of their said Association and two of said individuals, i. e., the president 
and secretary and directors thereof, and, acting in conformity with said 
understandings and agreements, did thus fix uniform and minimum prices, 
including maximum, discounts, brokerage fees, and time limitations of con- 
tracts in sale of wooden fruit and vegetable containers and parts thereof ; 
Entered into understandings and agreements to curtail and did curtail pro- 
duction and sale of certain wooden fruit and vegetable containers and 
parts thereof; and 
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Entered into understandings and agreements to secure enforcement through 
meeting of their said Association and said individuals, of such understand- 
ings and agreements to curtail production and sale of such products and 
whereby designated member and their said president would and did as- 
certain production figures of some other designated member and file reports 
as to such member’s compliance with understandings and agreements to 
curtail production and sale during period involved; and 


Where said Association by means of understandings and agreements entered 


(2) 


(c) 


(d) 


into by and between its members— 

Caused its Secretary from time to time to issue and distribute among 
members of the Association and manufacturers and distributors price list 
designated “Wair Market Value” and setting forth in detail terms and 
conditions of sale of various types of wooden fruit and vegetable con- 
tainers as agreed upon by members; and which lists, changed from time 
to time in accordance with instructions secured from the Association Presi- 
dent and other representatives, were issued and distributed to show changes 
aforesaid by said Association Secretary; and 

Caused through understandings and agreements of members production to 
be curtailed in manufacture of products in question and parts thereof and 
directed that no citrus fruit crates during period involved were to be 
fabricated, sold or shipped for use in Florida except for current use, and 
that none were to be sold or offered for sale at less than the present pre- 
vailing prices; and 

Provided means whereby compliance with understandings to fix prices and 
curtail production by members could be investigated and effective corrective 
methods administered in enforcing adherence to understandings and agree- 
ments; and 


Where said members and said individual Association president, in cases when 


(e) 


there were violations or alleged violations of provisions of understandings 
and agreements entered into by and between such members; 

Jaused to be investigated such alleged violations and threatened, intimi- 
dated and coerced violator, and thereby induced such violator to cancel 
orders and conform to such understandings and agreements with which, 
but for such threats, intimidations and coercion, he would not have com- 
plied; and 


Where said individual, Association president, designated and appointed and 


(f) 


duly authorized as their representative by said Association and said mem- 
bers to determine, after consultation of members and others, prices at which 
said wooden fruit and vegetable containers, and parts thereof, were to be 
Sold, acting as such duly authorized agent— 

Met from time to time with other duly authorized representatives of said 
members and determined current prices at which products in question were 
to be sold, and caused to be transmitted by telegram, mail and other means, 
to all members and to others in industry who were not members, fixed and. 
established current prices, terms, and conditions at which were to be sold 
said wooden fruit and vegetable containers, and parts thereof; and 


Where said individual, further authorized and delegated as their agent to 


(9) 


investigate activities of members regarding compliance with understandings, 
agreements, and question and to enforce and secure same— 

Did investigate, enforce and secure adherence of members and non-mem- 
bers to prices, terms, and conditions of sale fixed and established by said 
members Association and individuals aforesaid; and 


STANDARD CONTAINER MANUFACTURERS ASSN., INC., ET AL. 579 


577 Complaint 


Where said Association and members or former members, as case might be, 

(h) Voted said individual substantial compensation as compensation for per- 
forming duties above set forth and additional sum to cover portion of 
expense account during period involved and made regular contribution to 
assist in defraying expenses in connection with his said work; and 

Where said Association, acting through its said Secretary and its said president, 
as officers and agents thereof, and in accordance with understanding and 
agreements entered into by and between the members and with intent of 
carrying out Such understandings and agreements— 

(i) Collected from and disseminated among members statistical information 
used and useful in enforcing compliance with said understandings and 
agreements made and entered into at such meetings held from time to time 
of members generally or various members interested in particular container 
or type of container, and at which prices and terms and conditions of sale 
were discussed and agreed upon, and transmitted to said secretary either 
directly or through said president for dissemination among members 
generally ; 

With the result that such understandings, agreements, combinations and con- 
spiracies and things done thereunder and pursuant thereto and in further- 
ance thereof, and in which said various members, association and individuals 
acted in concert and in cooperation with one or more of the others, had the 
effect of unduly and unlawfully restricting and restraining sale of said 
wooden fruit and vegetable containers, and parts thereof, in trade in com- 
merce in the several States, and of unduly and unlawfully restricting and 
restraining such trade in commerce in said products and of substantially 
enhancing prices to consuming public and maintaining same at artificial 
levels and otherwise depriving public of benefits that would flow from nor- 
mal competition among and between such members and of eliminating com- 
petition, with tendency and capacity of creating monopoly in sale of said 
products in commerce as aforesaid: 

Held, That such understandings, agreements, combinations and conspiracies and 
things done thereunder and pursuant thereto and in furtherance thereof, 
as above set forth, constituted unfair methods of competition. 


Before Mr. EF. J. Hornibrook and Mr. John L. Hornor, trial 
examiners. 

Mr. Edw. W. Thomerson and Mr. Richard P. Whiteley for the 
Commission. 

Treadwell & Treadwell, of Arcadia, Fla., Mr. #. C. Hillyer, of 
Jacksonville, Fla. and Mr. R. Granville Curry, of Washington, D. C., 
for respondents in general, excepting Keysville Lumber Co. and 
Roux Crate and Box Co., who were represented by Raney & Raney, 
of Tampa, Fla. 

CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the associa- 
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tion, the individuals, and the corporations, hereinafter described and 
named as respondents, have been, and are now, using unfair methods 
of competition in commerce, as “commerce” 1S defined in said act; and 
it appearing to the said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect, as follows: 

Paracrary 1, Standard Container Manufacturers’ Association, Inc., 
hereinafter referred to as respondent association, 1s a nonprofit cor- 
poration, organized, existing, and doing business under and by virtue 
of the laws of the State of Florida. Its offices and place of business are 
at 301 Hildebrant Building, Jacksonville, Fla. 

Respondent association was organized, and for the past several years 
has acted, as a trade association for the promotion and protection of 
the interests of the respondents hereinafter described as being mem- 
bers of said respondent association. Said members are engaged in the 
manufacture and sale of one or more of the various types of wooden 
containers used in packaging fruits and vegetables for transportation 
from the producers of said fruits and vegetables to ultimate consumers. 
These containers are described and designated as crates, baskets, boxes, 
hampers, lugs, cups, trays, cartons, and by various and sundry other 
names commonly used in the industry in referring to wooden con- 
tainers, and the parts thereof, for the packaging of fruits and 
vegetables. 

Par. 2. Respondent, Adkins Manufacturing Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Florida, with its principal office and place of 
business at Gainesville, Fla. 

Respondent, Consumers Lumber & Veneer Co., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Florida, with its principal office and place of business 
at Apopka, Fla. 

Respondent, Elberta Crate & Box Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Georgia, with its principal office and place of business at 
Bainbridge, Ga. This respondent operates two manufacturing plants, 
one at Bainbridge, Ga., and the other at Tallahassee, Fla. It also 
owns and controls the respondent Southern Crate & Veneer Co., whose 
principal office and place of business is at Macon, Ga. Respondent, 
Hector Supply Co. is a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of Florida, with 
its principal office and place of business at 235 South Miami Avenue, 
Miami, Fla., and is, and acts as, a sales agent for respondent Elberta 
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Crate & Box Co., and it cooperated with the other respondents named 
in this paragraph in doing the acts and things hereinafter alleged. 

Respondent, Georgia Veneer & Package Co., is a corporation or- 
ganized, existing, and doing business under and by virtue of the 
laws of the State of Georgia, with its principal office and place of 
business at Brunswick, Ga. 

Respondent, Georgia Crate & Basket Co.,1+ is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Florida, with its principal office and place of business at 
Thomasville, Ga. 

Respondent, The Greenville Veneer & Crate Company, is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Florida, with its principal office and place 
of business at Greenville, Fla. 

Respondent, Keysville Lumber Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Florida, with its principal office and place of business at 
Keysville, Fla. 

Respondents, Walton E. Nants and R. A. Nants, are individuals, 
trading and doing business under the firm name Nants Manufactur- 
ing Co., with their principal office and place of business at Live Oak, 
Fla. 

Respondent, Nocatee-Manatee Crate Co., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Florida, with its principal office and place of business 
at Nocatee, Fla. It also owns and operates a mill at Manatee, Fla. 


1R. C. Balfour, Jr., and J. V. Hawthorne, partners doing business under the name Georgia 
Crate & Basket Co., were substituted as parties respondent for said corporation by order 
amending complaint and substituting parties, dated June 25, 1938, as follows: 

This matter coming on to be heard by the Commission upon the request of R. C. Balfour, 
Jr., and J. V. Hawthorne, individuals, doing business as a copartnership under the name 
Georgia Crate & Basket Co., that the complaint herein be amended and that they be substi- 
tuted as parties respondent in lieu and in stead of the Georgia Crate & Basket Co., a corpo- 
ration, named in said complaint as one of the parties respondent herein; and it appearing 
to the Commission that the Georgia Crate & Basket Co., a corporation, named in said 
complaint as a party respondent has been dissolved ; that a copy of said complaint has been 
served on said copartnership composed of R. C. Balfour, Jr., and J. V. Hawthorne, trading 
as Georgia Crate & Basket Co.; that said copartnership has continued the business for- 
merly conducted by the Georgia Crate & Basket Co., a corporation, under the name of 
Georgia Crate & Basket Co.; that said copartnership accepted service of the copy of the 
complaint herein directed to said corporation and have filed their answers to said com- 
plaint ; and that the other parties respondent herein have waived the service of notice of 
amendment of said complaint and the substitution of parties; and the Commission having 
duly considered said request and being now fully advised in the premises, 

It is ordered, That the complaint herein be, and the same hereby is amended so as to 
name the said R. C. Balfour, Jr., and J. V. Hawthorne, copartners, doing business under 
the name Georgia Crate. & Basket Co., as parties respondent herein in lieu and in stead of 
the Georgia Crate & Basket Co., a corporation ; and 

It is further ordered, That R. C. Balfour, Jr., and J. V. Hawthorne be, and they hereby 
are, substituted as parties respondent in lieu and in stead of the Georgia Crate & Basket 


Co., a corporation. 
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Respondent, Ocala Manufacturing, Ice & Packing Co., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Florida, with its principal office and place 
of business at Ocala, Fla. 

Respondent, The Pierpont Manufacturing Co., 18 a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of Georgia, with its principal office and place of 
business at Savannah, Ga. 

Respondent, Roux Crate & Lumber Company, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the laws 
of the State of Florida, with its principal office and place of business 
at Bartow, Fla. 

Respondent, Shollar Crate & Box Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Florida, with its principal office and place of business at Sham- 
rock, Fla. 

Respondent, Southern Crate & Veneer Co., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of the 
State of Georgia, with its principal office and place of business at 
Macon, Ga. 

Respondent, Southern Yeneer Co., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State of 
Florida, with its principal office and place of business at Palatka, Fla. 

Respondent, Walling Crate Company,’ is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 


°L. B. Walling, Hugh Walling, and Frieda Walling, partners doing business under the 
name Walling Crate Co., were substituted as parties respondent for said corporation by 
order amending complaint and substituting parties, dated June 24, 1938, as follows: 

This matter coming on to be heard by the Commission upon the request of L. B. Walling, 
Hugh Walling, and Frieda Walling, individuals, doing buisness as a copartnership under 
the name Walling Crate Co., that the complaint herein be amended and that they be substi- 
tuted as parties respondent in lieu and in stead of Walling Crate Co., a corporation, named 
in said complaint as one of the parties respondent herein; and it appearing to the Commis- 
sion that Walling Crate Co., a corporation, named in said complaint as a party respondent, 
has been dissolved; that a copy of said complaint has been served on said copartnership 
composed of L. B. Walling, Hugh Walling, and Frieda Walling, trading as Walling Crate 
Co.; and that said copartnership has continued the business formerly conducted by Walling 
Crate Co., a corporation, under the name of Walling Crate Co.; that said copartnership 
accepted service of the copy of the complaint herein directed to said corporation and have 
filed their answers to said complaint; and that the other parties respondent herein have 
waived the service of notice of amendment of said complaint and the substitution of par- 
ties, and the Commission having duly considered said request and being now fully advised 
in the premises. 

It is ordered, That the complaint herein be, and the same hereby is, amended so as to 
name the said L. B. Walling, Hugh Walling, and Frieda Walling, a copartnership doing 
business under the name Walling Crate Co., as parties respondent herein in lieu and in 
stead of Walling Crate Co., a corporation; and 

It is further ordered, That L. B. Walling, Hugh Walling, and Frieda Walling be, and 


they hereby are, substituted as parties respondent in lieu and in stead of Walling Crate Co., 
a corporation. 


STANDARD CONTAINER MANUFACTURERS ASSN., ING., ET AL. 583 
577 Complaint 


State of Florida, with its principal office and place of business at Lees- 
burg, Fla. 

Respondent, Frank R. Pounds Crate Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Florida, with its principal office and place of business at 314 
North Garland Street, Orlando, Fla. 

Respondent, Lake Crate & Lumber Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Florida, with its principal office and place of business at Mount 
Dora, Fla. 

Respondent, Osceola Crate Mills, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the State 
of Delaware, with its principal office and place of business at Kissimmee, 
Fla. 

Respondent, Zachary Veneer Co., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of Flor- 
ida, with its principal office and place of business at Sanford, Fla. It 
also owns and operates a mill at Palatka, Fla. 

Respondent, Montbrook Crate Co., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State of 
Florida, with its principal office and place of business at Baldwin, Fla. 

Respondent, Southern Container Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Florida, with its principal office and place of business at Com- 
modore’s Point, Jacksonville, Fla. 

Respondent, Cummer Sons Cypress Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Florida, with its principal office and place of business at 1616 
Barnett National Bank Building, Jacksonville, Fla. It also owns and 
operates manufacturing plants at Lacoochee and Otter Creek, Fla. 

Respondent, Zack Russ, is an individual, trading and doing business 
under the firm name Russ Crate Co., with his principal office and 
place of business at Coleman, Fla. 

Respondent, Stephen O. Shinholzer, is an individual, with his princi- 
pal office and place of business at Sanford, Fla. 

All of the respondents named in this paragraph, except respondent, 
Hector Supply Co., are now, or have been during the time mentioned 
herein, members of the respondent association. These respondents will 
hereinafter on occasion be referred to as member respondents. These 
member respondents are engaged in the manufacture, sale, and distri- 
bution, or in the sale and distribution, of some one or more of the wooden 
fruit and vegetable containers described in paragraph 1 hereof, and 
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said member respondents cause such containers, when sold, to be trans- 
ported from their respective places of business, as aforesaid, in the 
States of Georgia and Florida, as the case may be, to the purchasers of 
said containers at their respective locations in the various States of the 
United States. Many purchasers of said containers are located in 
States other than the State of the origin of the shipment of said con- 
tainers by said member respondents. 

Before the adoption of the practices hereinafter alleged, these 
member respondents were in active and substantial competition with 
each other, and with other members of the industry, some of whom 
have been members of the respondent association and others of whom 
have not been members of the respondent association, in making and 
seeking to make sales of their said products in commerce between and 
among the several States of the United States, and, but for the facts 
hereinafter alleged such active and substantial competition would 
have continued to the present time and the said member respondents 
would now be in active and substantial competition with each other 
and with members of the industry not presently members of the 
respondent association in such commerce. 

The trade area in which the member respondents sell and distribute 
their said products covers the southeastern portion of the United 
States, including the States of Florida, Georgia, South Carolina, 
North Carolina, Virginia, and New Jersey. Within the trade area 
of said member respondents there is produced a substantial percent- 
age of the fruits and vegetables produced in the United States. The 
wooden containers sold and distributed by the member respondents 
are used by the producers of fruits and vegetables in this area in 
preparing said products for transportation to markets located in vari- 
ous States of the United States, where said fruits and vegetables in 
said containers are distributed to wholesalers, retailers, and others 
for ultimate distribution to the consuming public. 

The wooden containers sold by the member respondents in the 
trade area hereinabove described, constitute substantially all of said 
products sold in said trade area, and especially so in the States of 
Georgia and Florida. Said member respondents control and domi- 
nate the wooden container industry in the trade area above described, 
and especially so in the States of Georgia and Florida, and they 
control the practices of the industry as a whole in said trade area. 

Par. 3. Respondent James B. Adkins is president of the member 
respondent Adkins Manufacturing Company, and is president and 


chief executive officer of the respondent association. He is located in 
Gainesville, Fla. 


STANDARD CONTAINER MANUFACTURERS ASSN., INC., ET AL. 585 
577 Complaint 


Respondent Charles P. Chazal is an employee of the member re- 
spondent Ocala Manufacturing, Ice & Packing Co., Inc., and is the 
vice-president of the respondent association. He is located in Ocala, 
Fla. 

Respondent Russell W. Bennett is secretary, treasurer, and general 
manager of the respondent association, and is the individual through 
whom the information hereinafter mentioned is gathered and dis- 
seminated. He is located at 301 Hilderbrant Building, Jackson- 
ville, Fla. 

These three respondents, and other individuals not named herein 
as respondents, serve as a board of directors for the respondent 
association and in that capacity, and in the respective capacities here- 
inabove named, they control and direct the policies and practices of 
said respondent association. 

Par. 4. Prior to July 15, 1935, the member respondents caused 
the organization of the respondent association for the promotion and 
protection of the interests of said member respondents. On or about 
July 15, 1935, and on divers days and dates thereafter, said member 
respondents entered into and thereafter carried out understandings, 
agreements, combinations and conspiracies, hereinafter, at times, re- 
ferred to as an undertaking, for the purpose and with the effect 
of restricting, restraining, and monopolizing, and suppressing and 
eliminating competition in, the sale of wooden fruit and vegetable 
containers in trade and commerce between, among, in and with the 
several States of the United States. 

Par. 5. Pursuant to said understandings, agreements, combinations, 
and conspiracies, and in furtherance thereof, said member respond- 
ents have done and performed, and still do and perform, the following 
acts and things: 

1. Said member respondents agreed to fix and maintain, and have 
fixed and maintained, uniform prices in the sale of said wooden fruit 
and vegetable containers, and the parts thereof. 

2. Said member respondents agreed to fix and maintain, and have 
fixed and maintained, minimum prices in the sale of said wooden fruit 
and vegetable containers, and the parts thereof. 

3. Said member respondents agreed to fix and maintain, and have 
fixed and maintained, uniform terms and conditions, including, but 
without limitation, maximum discounts, brokerage fees, freight and 
other allowances, and time limitations of contracts, in the sale of 
said wooden fruit and vegetable containers, and the parts thereof. 

4. Said member respondents agreed to curtail, and have curtailed, 
the production of said wooden fruit and vegetable containers, and 
the parts thereof, and for the purpose of securing the enforcement 
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of the agreement to curtail production, each member respondent checks 
upon the production of some other designated member and files re- 
ports as to the compliance of such designated member with the agree- 
ment to curtail production during the period when such curtailment 
is in effect. Oren 

5. Said member respondents have threatened, coerced, and intim1- 
dated members and nonmembers of the respondent association and 
induced such members and nonmembers to become parties to and there- 
after carry out said undertaking, when, but for the threats, coercion, 
and intimidation, such members and nonmembers would not have 
become parties to and carried out said undertaking. _ 

6. Said respondent James B. Adkins from time to time meets with 
duly authorized representatives of said member respondents and de- 
termines the prices at which said wooden fruit and vegetable con- 
tainers, and the parts thereof, are to be sold, and from time to time, 
by telegraphic messages and other means of communication, trans- 
mits to all of the member respondents, and to others in the industry 
who are not members of the respondent association, the current prices 
and terms and conditions at which said wooden fruit and vegetable 
containers, and the parts thereof, are to be sold. 

7. Said member respondents have designated and appointed said 
respondent James B. Adkins, and he has so acted, as the person to 
whom is delegated the duty of determining, after consultation with 
member respondents and others, the prices to be charged for the 
products of the industry, and as the person to secure the adherence 
of the member respondents and nonmembers to the prices, terms and 
conditions of sales, etc., so fixed and established. 

8. Said respondent association, through the respondents Russell W. 
Bennett and James B. Adkins, collects from, and disseminates among, 
member respondents and other participants in said undertaking, sta- 
tistical information used and useful in carrying out said undertaking, 
and it distributes from time to time among said member respondents 
and nonmembers participating in said undertaking, detailed lists 
showing the current prices, terms and conditions of sale, and other 
information used and useful in carrying out said undertaking. 

9. Said member respondents have used, and are now using, other 
methods and means designed to suppress and prevent competition and 
restrict and restrain the sale of said wooden fruit and vegetable con- 
tainers, and the parts thereof, in said commerce. 

Par. 6. Each of said respondents acted in concert and in coopera- 
tion with one or more of the other respondents in doing and perform- 
ing the acts and things hereinabove alleged in furtherance of said 
understandings, agreements, combinations, and conspiracies. 
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Par. 7. Said understandings, agreements, combinations, and con- 
spiracies, and the things done thereunder and pursuant thereto, and 
in furtherance thereof, as hereinabove alleged, have had and do have 
the effect of unduly and unlawfully restricting and restraining the 
sale of said wooden fruit and vegetable containers, and the parts 
thereof, in trade and commerce between, among, in and with the 
several States of the United States; of unduly and unlawfully re- 
stricting and restraining trade and commerce in said wooden fruit 
and vegetable containers, and the parts thereof, in said commerce; of 
substantially enhancing prices to the consuming public and main- 
taining prices at artificial levels and otherwise depriving the public 
of the benefits that would flow from normal competition among and 
between the member respondents in said commerce; of eliminating 
competition, with the tendency and capacity of creating a monopoly 
in the sale of said wooden fruit and vegetable containers, and the 
parts thereof, in said commerce. Said understandings, agreements, 
combinations and conspiracies, and the things done thereunder and 
pursuant thereto, and in furtherance thereof, as above alleged, .con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” and are to the prejudice 
of the public. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 3, 1938, issued and served 
its complaint in this proceeding upon the respondents Standard Con- 
tainer Manufacturers’ Association, Inc., a corporation, and its mem- 
bers; James B. Adkins, Charles P. Chazal, Russell W. Bennett, 
individually and as president, vice-president, and secretary, treasurer, 
and manager, respectively, and as members of the board of directors 
of Standard Container Manufacturers’ Association, Inc.; Adkins 
Manufacturing Co., a corporation; Consumers Lumber & Veneer Co., 
a corporation; Elberta Crate & Box Co., a corporation; Georgia 
Veneer & Package Co., a corporation; Georgia Crate & Basket Co., a 
corporation; The Greenville Veneer & Crate Co., a corporation; Keys- 
ville Lumber Co., a corporation; Walton E. Nants and R. A. Nants, 
trading as Nants Manufacturing Co.; Nocatee-Manatee Crate Co., a 
corporation; Ocala Manufacturing, Ice & Packing Co., Inc., a cor- 
poration; The Pierpont Manufacturing Co., a corporation; Roux 
Crate & Lumber Co., Inc., a corporation; Shollar Crate & Box Co., 
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Inc., a corporation; Southern Crate & Veneer Co., a corporation ; 
Southern Veneer Co., a corporation; Walling Crate Co., a corpora- 
tion; Frank R. Pounds Crate Co., a corporation ; Teac Crate & 
Titaber Co., a corporation; Osceola Crate Mills, Inc., a corporation ; 

Zachary Veneer Co., a corporation; Montbrook Cri Co., a corpora- 
tion; Southern Container Co., a corporation; Cummer Sons Cypress 
Co., a corporation; Hector Supply Co., a corporation; Zack Russ, 
an individual, trading as Russ Crate Co.; Stephen O. Shinholzer, an 
individual, charging them with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. On 
June 24, 1938, it issued its order amending complaint and substituting 
parties, serving its amended complaint on a copartnership, composed 
of L. B. Walling, Hugh Walling, and Frieda Walling, trading as 
Walling Crate Co., in the place and stead of Walling Crate Co., a 
corporation, which had been dissolved. On June 25, 1938, it issued 
its order amending complaint and substituting the parties R. C. 
Balfour, Jr., and J. V. Hawthorne, copartners, trading as Georgia 
Crate & Basket Co., in the place and stead of respondent Georgia 
Crate & Basket Co., a corporation, which had been dissolved. After 
the issuance of said complaint and said amended complaints and the 
filing of respondents’ answers thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
Edw. W. Thomerson and Richard P. Whiteley, attorneys for the 
Commission, and in opposition to the allegations of the complaint by 
¥. C. Hillyer and J. H. Treadwell, attorneys for all respondents 
except Keysville Lumber Co., a corporation, and Roux Crate & 
Lumber Co., Inc., a corporation, and George P. Raney, attorney for 
respondent Keysville Lumber Co., a corporation, and Roux Crate & 
Lumber Co., Inc., a corporation, before E. J, Hornibrook and John 
L. Hornor, examiners of the Commission theretofore duly designated 
by it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on said 
complaint and said amended complaints, the answers thereto, testi- 
mony and other evidence, brief in support of the complaint and in 
opposition thereto, and the oral argument of counsel Edw. W. 
Thomerson for the Commission and F. C. Hillyer for respondents, 
and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 
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Paracrapx 1. Standard Container Manufacturers’ Association, Inc., 
is a nonprofit corporation organized, existing, and doing business 
under and by virtue of the laws of the State of Florida, with its 
office and principal place of business at 801 Hildebrant Building, 
Jacksonville, Fla., and since prior to July 15, 1935, has acted as a 
trade association for the promotion and protection of the interests 
of the respondents hereinafter described as members of said respond- 
ent association, which said members are engaged in the manufacture 
and sale of one or more of the various types of wooden containers 
used in packaging fruits and vegetables for transportation from the 
producers of said fruits and vegetables to ultimate consumers. These 
containers are described and designated as crates, baskets, boxes, 
hampers, lugs, cups, trays, and by various and sundry other names 
commonly used in the industry in referring to wooden containers, 
and the parts thereof for packaging of fruits and vegetables in pre- 
paring such products for transportation to markets in various States. 
Some of the member respondents hereinafter described manufacture 
patented wooden containers which are not involved in this proceeding. 

Par. 2. Respondent, James B. Adkins, is president of the member 
respondent, Adkins Manufacturing Co., and was president and chief 
executive officer of the Standard Container Manufacturers’ Associa- 
tion, Inc., from December 18, 1935, to January 1939, being suc- 
ceeded by C. P. Chazal as president thereof. He is located in Gaines- 
ville, Fla. 

Respondent, Charles P. Chazal, an employee of the member re- 
spondent Ocala Manufacturing, Ice & Packing Co., Inc., was the 
vice-president of the respondent Standard Container Manufacturers’ 
Association, Inc., until January 1939. At that time he was elected 
president of said Association, succeeding J. B. Adkins in that office. 
He is located in Ocala, Fla. 

Respondent, Russell W. Bennett, is secretary, treasurer, and general 
manager of the respondent Standard Container Manufacturers’ As- 
sociation, Inc., and is the individual through whom the information 
relating to the activities of the respondent Standard Container Manu- 
facturers’ Association, Inc., was gathered and disseminated. He is 
located at 301 Hildebrant Building, Jacksonville, Fla. 

The three above-named respondents will hereinafter be referred 
to on occasion as the individual respondents. 

Par. 3. Respondent, Adkins Manufacturing Co., is a corporation 
organized and existing and doing business under and by virtue of 


590 FEDERAL TRADE COMMISSION DECISIONS 


Findings 30 Bac: 
the laws of the State of Florida, with its principal office and place of 
business at Gainesville, Fla. 

Respondent, Consumers Lumber & Veneer Co., is a corporation 
organized and existing and doing business under and by virtue of 
the laws of the State of Florida, with its principal office and place 
of business at Apopka, Fla. 

Respondent, Elberta Crate & Box Co., is a corporation organized 
and existing and doing business under and by virtue of the laws of 
the State of Georgia, with its principal office and place of business 
at Bainbridge, Ga. This respondent operates two manufacturing 
plants, one at Bainbridge, Ga., and the other at Tallahassee, Fla. 
It also owns and controls the respondent Southern Crate & Veneer 
Co., whose principal office and place of business is at Macon, Ga. 

Respondent, Hector Supply Co., is a corporation organized and 
existing and doing business under and by virtue of the laws of the 
State of Florida, with its office and place of business at 235 South 
Miami Avenue, Miami, Fla., and is, and acts as, a sales agent for 
respondent, Elberta Crate & Box Co., and owns and controls a sub- 
stantial amount of stock in said Elberta Crate & Box Co. and had 
a representative present at meetings with the individual respondent 
Adkins when current prices as to wooden containers were agreed 
upon. 

Respondent, Georgia Veneer & Package Co., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws 
of the State of Georgia, with its principal office and place of business 
at Brunswick, Ga. 

Respondents, R. C. Balfour, Jr. and J. V. Hawthorne, are copart- 
ners doing business as the Georgia Crate & Basket Co., with their 
principal office and place of business at Thomasville, Ga. 

Respondent, The Greenville Veneer & Crate Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Florida, with its principal office and place of 
business at Greenville, Fla. 

Respondent, Keysville Lumber Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Florida, with its principal office and place of business at 
Keysville, Fla. 

3 Respondents, Walton KE. Nants and R. A. Nants, are individuals, 
trading and doing business under the firm Nants Manufacturing Co., 
with their principal office and place of business at Live Oak, Fla. 

Respondent, Nocatee-Manatee Crate Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
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State of Florida, with its principal office and place of business at 
Nocatee, Fla. It also owns and operates a mill at Manatee, Fla. 

Respondent, Ocala Manufacturing, Ice & Packing Co., Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Florida, with its principal office and place 
of business at Ocala, Fla. 

Respondent, The Pierpont Manufacturing Co., is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of Georgia, with its principal office and place of 
business at Savannah, Ga. 

Respondent, Roux Crate & Lumber Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Florida, with its principal office and place of 
business at Bartow, Fla. 

Respondent, Shollar Crate & Box Co., Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Georgia, with its principal office and place of 
business at Shamrock, Fla. 

Respondent, Southern Crate and Veneer Co., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Georgia, with its principal office and place of 
business at Macon, Ga. 

Respondent, Southern Veneer Company, is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of Florida, with its principal office and place of business 
at Palatka, Fla. 

Respondents, L. B. Walling, Hugh Walling and Frieda Walling, 
are copartners doing business as Walling Crate Company, with their 
principal office and place of business at Leesburg, Fla. 

Respondent, Frank R. Pounds Crate Company, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Florida, with its principal office and place of 
business at 314 North Garland Street, Orlando, Fla. 

Respondent, Lake Crate and Lumber Co., is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws 
of the State of Florida, with its principal office and place of business 
at Mount Dora, Fla. 

Respondent, Zachary Veneer Company, is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Florida, with its principal office and place of business at 
Sanford, Fla. It also owns and operates a mill at Palatka, Fla. 

Respondent, Osceola Crate Mills, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
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State of Delaware with its principal office and place of business 
at Kissimmee, Fla. 

Respondent, Montbrook Crate Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Florida, with its principal office and place of business at 
Baldwin, Fla. 

Respondent, Southern Container Company, is a corporation or- 
ganized, existing, and doing business under and by virtue of the 
laws of the State of Florida, with its principal office and place of 
business at Commodore’s Point, Jacksonville, Fla. 

Respondent, Cummer Sons Cypress Company, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Florida, with its principal office and place of 
business at 1616 Barnett National Bank Building, Jacksonville, Fla. 
It also owns and operates manufacturing plants at Lacoochee and 
Otter Creek, Fla. 

Respondent, Zack Russ, is an individual, trading and doing busi- 
ness under the firm name Russ Crate Company, with his principal 
office and place of business at Coleman, Fla. 

Respondent, Stephen O. Shinholzer, is an individual with his 
principal office and place of business at Sanford, Fla. 

The respondents named in this paragraph will hereinafter on 
occasion be described and referred to as member respondents. All 
of the member respondents named above, except respondent Hector 
Supply Co., are now, or have been at some time since July 15, 1935, 
members of the respondent Standard Container Manufacturers’ As- 
sociation, Inc. All of the member respondents are engaged in the 
manufacture, sale, and distribution, or in the sale and distribution, 
of some one or more of the wooden fruit and vegetable containers 
described above. 

Par. 4. In the regular course of business the respondents Keys- 
ville Lumber Co., Nocatee-Manatee Crate Co., Hector Supply Co., 
Russ Crate Co., Ocala Manufacturing, Ice & Packing Co., Inc., Con- 
sumers Lumber & Veneer Co., Elberta Crate & Box Co., The Pier- 
pont Manufacturing Co., Sholler Crate & Box Co., Inc., Georgia 
Veneer & Package Co., Nants Manufacturing Co., Southern Crate 
& Veneer Co., Southern Container Co., Cummer Sons Cypress Co., 
and Adkins Manufacturing Co., upon receipt of orders, shipped their 
products from their respective places of business in the States in 
which they are located to customers located in States of the United 
States other than the State of origin of such shipments. Respond- 
ents, Southern Veneer Co., R. C. Balfour, Jr., and J. V. Hawthorne, 
copartners, doing business as Georgia Crate & Basket Co., Greenville 
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Veneer & Crate Co., Roux Crate & Lumber Co., Inc., L. B. Walling, 
Hugh Walling, and Frieda Walling, copartners, doing business as 
Walling Crate Co., Frank R. Pounds Crate Co., Lake Crate & Lum- 
ber Co., Osceola Crate Mills, Inc., Zachary Veneer Co., Montbrook 
Crate Co., and Stephen O. Shinholzer, upon receipt of orders, shipped 
their products from their places of business in Florida to customers 
located in the State of Florida. 

Par. 5. All of the member respondents of respondent Standard 
Container Manufacturers’ Association, Inc., before the adoption of 
the practices hereinafter set forth, and for long periods of time 
prior thereto, were in active and substantial competition with each 
other in the sale and distribution of said products in the trade area 
in which they operate, namely, in the southeastern portion of the 
United States, and more particularly in the States of Georgia and 
Florida, and with manufacturers of like products located in various 
other States of the United States. Such active and substantial com- 
petition would have continued to the present time and said mem- 
ber respondents would now be in active and substantial competition 
with each other but for the understandings, agreements, combina- 
tions and conspiracies hereinafter set forth. Within the trade area 
of said member respondents there is produced a substantial per- 
centage of the fruits and vegetables produced in the United States. 
The wooden containers sold and distributed by the member respond- 
ents are used by the producers of fruits and vegetables in this area 
in preparing said products for transportation to markets located in 
various States of the United States, where said fruits and vegetables 
in said containers are distributed to wholesalers, retailers, and others 
for ultimate distribution to the consuming public. The wooden 
containers sold by the member respondents in the State of Florida 
constitute the greater portion of said products sold in said State and 
said member respondents control and dominate the wooden container 
industry therein, and they control the practices of the industry as 
a whole in said State. 

Par. 6. Respondents, James B. Adkins, Charles P. Chazal, and 
Russell W. Bennett, hold and have held their respective positions 
in respondent Standard Container Manufacturers’ Association, Inc., 
as set forth above and they and other individuals serve as a Board 
of Directors for the respondent Standard Container Manufacturers’ 
Association, Ine. 

Par. 7. Prior to July 15, 1935, the member respondents caused the 
organization of the respondent association for the promotion and 
protection of the interests of said member respondents. Beginning 
about July 15, 1935, and at various times thereafter, said member 
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respondents entered into and thereafter carried out understandings, 
agreements, combinations and conspiracies for the purpose and with 
the effect of restricting, restraining and monopolizing, and suppress- 
ing and eliminating competition in, the sale of nonpatented wooden 
fruit and vegetable containers in trade and commerce between, 
among, in and with the several States of the United States. Re- 
spondent association and said individual respondents became parties 
to, and participated in, the carrying out of said understandings, 
agreements, combinations, and conspiracies. 

Par. 8. In furtherance of said combinations and conspiracies, re- 
spondents have done and performed, among others, the acts and 
things hereinafter set out in this paragraph. 

Said member respondents entered into understandings and agree- 
ments to fix and maintain uniform and minimum prices including 
uniform maximum discounts, brokerage fees, freight allowances, and 
time limitation of contracts; and acting in conformity with said un- 
derstandings and agreements did fix and maintain, through the me- 
dium of respondent association and respondents Adkins and, Bennett, 
uniform and minimum prices including maximum discounts, broker- 
age fees, freight allowances and time limitation of contracts in sale 
of wooden fruit and vegetable containers and parts thereof. Said 
member respondents entered into understandings and agreements to 
curtail, and did curtail, the production and sale of certain wooden 
fruit and vegetable containers and parts thereof, and entered into 
understandings and agreements for the purpose of securing enforce- 
ment, through the medium of respondent association and respondents 
Adkins and Bennett, of said understandings and agreements to curtail 
the production and sale thereof whereby a said designated member re- 
spondent and respondent James B. Adkins would and did ascertain 
the production figures of some other designated member respondent 
and file, and they did file, reports as to the compliance of such desig- 
nated member respondent with the said understandings and agree- 
ments to curtail production and sale during the period when such 
curtailment was in effect. 

Said respondent association, through understandings and agree- 
ments, entered into by and between its members, caused its secretary, 
Russell W. Bennett from time to time to issue and distribute among 
members of the respondent association and manufacturers and dis- 
tributors price lists designated “Fair Market Value” setting forth 
in detail the terms and conditions of sales of various types of wooden 
fruit and vegetable containers agreed upon by the member respond- 
ents. Typical of the lists circulated by respondent, Russell W. Ben- 
nett, is the following: 
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Terms and Conditions of sale: 

No orders will be accepted for future delivery at a stipulated price. 

Quotations are for immediate acceptance and prompt shipment, including de- 
livery at public carrier rates to points in Florida consuming territory in straight 
or mixed carlot volume. 

Unless otherwise specified, prices are for standard specifications and dimen- 
sions. 

Each shipment constitutes a closed transaction. Invoices are not subject 
to rebate or refund other than shown thereon, except in case of proven shortage 
er sub-standard quality. 

Terms may not exceed thirty days at net price except on citrus fruit crates 
shipped prior to January 1, each year, on which terms may not exceed sixty 
days at net price. 

Discounts: 

2%—10 days, cash discount, is applicable to all sales. 

No discount may be given to any buyer of citrus fruit boxes or crates, or 
parts thereof, other than 2% discount for cash within ten days. 

Vegetable crates in carlot minimum quantities, only when sold to established 
dealers, are subject to a maximum trade discount of 5% on gross of invoice. 

For discounts on baskets and hampers see current listing. 

Extra Charges: 

Two prints will be furnished without extra charge on citrus fruit crates. If 
not printed, deduct one-quarter (14¢) cent for each impression not furnished. 
Boxes shipped without printing shall be so specifically designated on invoice. 

Extra prints on citrus fruit crates and all prints on other packages will be 
charged for at the rate of one-quarter (14¢) cent each impression. 

One-half (14¢) cent per package will be charged for dyed or printed cleats, 
except basket and hamper prices may include one or more colored hoops without 
extra charge. Printing is extra. 

(The above statement is followed by a detailed listing of the prices of various 
types of wooden containers and the parts thereof. ) 

Changes were made in these lists in accordance with instructions 
secured from respondent Adkins and other representatives of the 
member respondents, and respondent Russell W. Bennett issued and 
distributed from time to time among member respondents lists showing 
these changes. Respondent association caused, through understand- 
ings and agreements of member respondents, production to be cur- 
tailed by its members in the manufacture of wooden fruit and vegetable 
containers and parts thereof and directed that no citrus fruit crates 
were to be fabricated, sold or shipped for use in the State of Florida 
between June 15 and August 15, 1936, except for current use and that 
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none were to be sold or offered for sale at less than the then present 
prevailing prices. Respondent association provided a means whereby 
compliance with the understandings and agreements to fix prices and 
curtail production by its members could be investigated, ascertained 
and corrective measures administered in enforcing and securing adher- 
ence to the understandings and agreements. 

When there were violations or alleged violations of the provisions of 
the understandings and agreements entered into by and between the 
respondent members of the said association, member respondents and 
respondent James B. Adkins caused the alleged violations to be investi- 
gated and threatened, intimidated and coerced the violator, thereby 
induced said violator to cancel orders and conform to said understand- 
ings and agreements when but for such threats, intimidations and 
coercion such member would not have conformed to such under- 
standings and agreements. 

Respondent, James B. Adkins, was designated and appointed and 
duly authorized as their representative by said respondent association 
and said respondent members, to determine, after consultation with 
member respondents and others, the prices at which said wooden fruit 
and vegetable containers and parts thereof were to be sold. Acting as 
such duly authorized agent, respondent Adkins from time to time met 
with the other duly authorized representatives of said member respond- 
ents and determined the current prices at which said products were 
to be sold and caused to be transmitted by telegram, mail and by other 
means to all member respondents, and to others in the industry who 
were not members of respondent association, the fixed and established 
current prices, terms and conditions at which said wooden fruit and 
vegetable containers and parts thereof were to be sold. Typical of the 
communications from respondent Adkins to the member respondents 
and others in the industry is a telegram dated December 6, 1936, which 
is as follows: 


Gainesville, Florida, 


December 6, 1936. 
Nocatee Crate Company, 
Nocatee, Florida. 


Effective last night Sunday December 6th Fair Market Value Prices on all 
packages both square and round except bushel tubs and half bushel tubs 
advanced one cent per package discount and extras remain the same Stop 
Add 5% to current parts prices Stop All manufacturers will mail me copies 
of all invoices Gainesville until further notice Stop Confirm by Western Union. 


J. B. Adkins 


STANDARD CONTAINER MANUFACTURERS ASSN., INC., ET AL. 597 
577 : Findings 


and a telegram dated January 31, 1937, which is as follows: 


Jacksonville, Fla. 
January 31, 1987. 
Nocatee-Manatee Crate Company, 
Nocatee, Fla. 


Effective today noon Fair Market Prices on all citrus packages one cent advance 
Stop All vegetable packages one-half cent advance except lugs hampers bushel 
and one-half bushel tubs which remain as is Stop Discount and extras remain 
same Stop Add five percent to current parts prices Stop This price spot and 
subject to change dependent further increase labor and raw material. 
J. B. Adkins 

Many other telegrams relating to prices, terms and conditions of sale 
and curtailment of production were sent to member respondents by 
respondent Adkins. Respondent Adkins was further authorized and 
delegated as the agent of respondents to investigate the activities of 
respondent members regarding compliance with said understandings 
and agreements and to enforce and secure, and respondent Adkins 
did investigate, enforce and secure, the adherence of the member 
respondents and nonmember respondent to the prices, terms and 
conditions of sale so fixed and established by respondents. 

As compensation for performing the duties herein described, re- 
spondent Adkins was voted by respondent association the sum of 
$500 per month beginning January 1, 1936, and an additional sum 
of $250 per month to cover a portion of his expense account during 
the period of time he so acted. Some of the member respondents 
who did not retain their membership in the respondent association 
during all of the time respondent Adkins was president of the re- 
spondent association made regular contributions to assist in defraying 
expenses in connection with the work of respondent Adkins. 

Respondent association, through respondents Russell W. Bennett 
and James B. Adkins, as officers and agents of said respondent asso- 
ciation, and in accordance with the understandings and agreements 
entered into by and between said respondent members, and for the 
purpose of carryig out said understandings and agreements, collected 
from and disseminated among the member respondents statistical 
information used and useful in enforcing compliance with said un- 
derstandings and agreemets. The aforesaid understandings and 
agreements by and between the member respondents were made and 
entered into at meetings held from time to time during the period 
from about July 15, 1935 to the date of the issuance of the complaint 
herein, at general meetings of the member respondents and at meet- 
ings by various of the member respondents interested in a particular 
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container or type of container, such as peach baskets, tomato lugs 
or celery crates, where prices and terms and conditions of sale were 
discussed and agreed upon. Information as to the prices and terms 
and conditions of sale determined at these meetings was transmitted 
to respondent Bennett, either directly or through respon dent Adkins, 
for dissemination among the member respondents generally. 

Par. 9. Each of said respondents acted in concert and in cooper- 
ation with one or more of the other respondents in doing and _ per- 
forming the acts and things hereinabove set forth in furtherance of 
said understandings, agreements, combinations and conspiracies. 

Par. 10. Said understandings, agreements, combinations and con- 
spiracies, and the things done thereunder and pursuant thereto, and 
in furtherance thereof, as hereinabove set forth, have had, and do 
have, the effect of unduly and unlawfully restricting and restraining 
the sale of said wooden fruit and vegetable containers, and the parts 
thereof, in trade and commerce between, among, in and with the sev- 
eral States of the United States; of unduly and unlawfully restrict- 
ing and restraining trade and commerce in said wooden fruit and 
vegetable containers, and the parts thereof, in said commerce; of sub- 
stantially enhancing prices to the consuming public and maintaining 
prices at artificial levels and otherwise depriving the public of the 
benefits that would flow from normal competition among and between 
the member respondents in said commerce; of eliminating competi- 
tion, with the tendency and capacity of creating a monopoly in the 
sale of said wooden fruit and vegetable containers, and the parts 
thereof, in said commerce. 


CONCLUSION 


Said understandings, agreements, combinations and conspiracies, 
and the things done thereunder and pursuant thereto, and in further- 
ance thereof, as above set forth, constitute unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission on the complaint issued herein on J anuary 3, 1938, and the 
answers filed by the respondents, testimony and other evidence taken 
by E. J. Hornibrook and John L. Hornor, examiners for the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of the complaint and in opposition thereto, briefs filed herein 
and oral argument by Edw. W. Thomerson, counsel for the Commis- 
sion, and by F. C. Hillyer, counsel for all of the respondents except 


STANDARD CONTAINER MANUFACTURERS ASSN., INC., ET AL. 599 
577 Order 


Keysville Lumber Co. and Roux Crate & Lumber Co., Inc., and the 
Commisison having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents Adkins Manufacturing Co., 
Consumers Lumber and Veneer Co., Elberta Crate & Box Co., Hector 
Supply Co., Georgia Veneer & Package Co., R. C. Balfour, Jr., and 
J. V. Hawthorne, doing business as the Georgia Crate & Basket Co., 
The Greenville Veneer & Crate Co., Keysville Lumber Co., Walton 
EK. Nants and R. A. Nants, trading and doing business as Nants 
Manufacturing Co., Nocatee-Manatee Crate Co., Ocala Manufactur- 
ing, Ice & Packing Co., Inc., The Pierpont Manufacturing Co., Roux 
Crate & Lumber Co., Inc., Shollar Crate and Box Co., Inc., Southern 
Crate & Veneer Co., Southern Veneer Co., L. B. Walling, Hugh Wall- 
ing and Frieda Walling, doing business as Walling Crate Co., Frank 
R. Pounds Crate Co., Lake Crate and Lumber Co., Zachary Veneer 
Co., Osceola Crate Mills, Inc.,Montbrook Crate Co., Southern Container 
Co., Cummer Sons Cypress Co., Zach Russ, trading as Russ Crate 
Co., and Stephen O. Shinholzer, their officers, agents, representatives, 
and employees, cease and desist from entering into, or carrying out, 
any understanding, agreement, combination or conspiracy between 
and among any two or more of said respondents, or between any one 
or more of said respondents and any other member or members of the 
industry, for the purpose or with the effect of restricting, restrain- 
ing or monopolizing, or eliminating competition in, the sale in inter- 
state commerce of wooden containers used in packaging fruits and 
vegetables, variously described and referred to as crates, baskets, 
boxes, hampers, lugs, cups, and trays, and the parts thereof, and as a 
part of such understanding, agreement, combination and conspiracy 
from doing any of the following acts or things: 

1. Agreeing to fix and maintain, or fixing and maintaining, uni- 
form or minimum prices. 

2. Agreeing to fix and maintain, or fixing and maintaining, uni- 
form terms and conditions of sale, such as maximum discounts, 
brokerage fees, freight and other allowances and time limitations in 
contracts. 

3. Agreeing to curtail, or curtailing, production of such containers 
or the parts thereof or agreeing to check, or checking, the production 
of the mills of other parties to such an agreement to determine if such 
other mills have curtailed production as agreed upon. 

4. Threatening, coercing or in any wise intimidating members of 
the industry in an effort to induce such members to become parties to 
said understanding, agreement, combination or conspiracy, or to in- 
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duce such members to maintain the prices fixed by, or to curtail pro- 
duction in furtherance of, said understanding, agreement, combina- 
tion or conspiracy. 

5. Filing with the respondent association, Standard Container 
Manufacturers’ Association, Inc., its officers, agents or employees, 
any report as to the manner and form in which any member of the 
industry is carrying out any agreement or understanding with refer- 
ence to prices or production. 

6. Reporting to or conferring with respondent James B. Adkins, 
or any officer, agent or employee of said respondent association, as to 
the prices at which said products are to be sold or as to the curtailing 
of the production of any of such products, or as to the failure of any 
member of the industry to carry out any agreement or understanding 
on the part of such member of the industry to maintain prices, terms 
and conditions of sale or to curtail production. 

It is further ordered, That the respondent Standard Container 
Manufacturers’ Association, Inc., its officers, agents, and employees, 
and the respondents James B. Adkins, Charles P. Chazal, and Russell 
W. Bennett, forthwith cease and desist aiding, abetting, or encourag- 
ing, or cooperating with, the respondents hereinabove named in doing 
any of the acts and things prohibited by this order, and more par- 
ticularly collecting from or disseminating among said above-named 
respondents, or any other member of the respondent Standard Con- 
tamer Manufacturers’ Association, Inc., or the wooden container in- 
dustry, any information as to prices, terms, and conditions of sale, 
or curtailment of production. 

It is further ordered, That the respondent James B. Adkins cease 
and desist threatening, coercing or, in any wise, intimidating members 
of the industry in an attempt to induce such members to become a 
party to such an understanding, agreement, combination, or con- 
spiracy, or to maintain prices, terms and conditions of sale or to cur- 
tail production in furtherance of any such understanding, agreement, 
combination or conspiracy. 

It as further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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MAURICE SEIDEL AND CHARLES SEIDEL, TRADING AS 


M. SEIDEL & SON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 
Docket 3961. Complaint, Dec. 2, 1939—Decision, Mar. 7, 1940 


Where two partners engaged in sale and distribution of furs, fur coats and 


(a) 


other fur products to purchasers in various other States and in the District 
of Columbia; in soliciting the sale of and in selling and distributing their 
said merchandise— 

Furnished various devices and plans of merchandising which involved oper- 
ation of games of chance, gift enterprises, or lottery schemes by which mer- 
chandise in question was sold and distributed to ultimate consumer thereof 
wholly by lot or chance, and involved distribution to purchasing public of 
certain literature and instructions, including push cards, order blanks, illus- 
trations of goods and articles concerned, and circulars explaining their said 
plan of selling such merchandise and of allotting it as premiums or prizes 
to operators of such push cards under plan in accordance with which and 
card’s explanatory legend, person securing by chance selection from list of 
feminine names displayed name corresponding with that concealed under 
card’s master seal secured “a beautiful new fur cape,” or other article 
being thus disposed of, and amount paid for chance was dependent upon 
number secured by chance as concealed under card’s various discs, and 
under other sales plans or methods in connection with which they fur- 
nished various devices accompanied by order blanks, instructions and other 
printed matter for use in sale and distribution of their merchandise by 
means of game of chance, gift enterprise, or lottery scheme similar to plan 
or method above described and varying therefrom in detail only; and 


Supplied thereby to and placed in the hands of others the means of conducting 


lotteries in the sale of their merchandise in accordance with plan above 
described, under which facts as to whether purchaser received article or 
nothing for amount of money paid and amount to be paid were determined 
wholly by lot or chance, and involving game of chance or sale of chance to 
procure an article of merchandise at price much less than normal retail 
price thereof, contrary to an established public policy of the United States 
Government and in violation of criminal laws, and in competition with many 
who are unwilling to adopt and use said or any sales plan or method 
involving game of chance or sale of chance to win something by chance or 
any other method contrary to public policy and refrain therefrom ; 


With the result that many persons were attracted by their said sales plan or 


method employed in sale and distribution of their merchandise and element 
of chance involved therein, and were thereby induced to buy and sell their 
said merchandise in preference to that offered and sold by their said com- 
petitors who do not use such or equivalent sales plan or method, and with 
result, through use of such plan or method and because of such game of 
chance, of unfairly diverting trade in commerce from their competitors 
aforesaid who do not use such or equivalent sales plan or method, to the 
substantial injury of competition in commerce. 
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(bv) Represented, through advertisements in magazines, circulars, and other 
printed or written matter, that the possible and average earnings of their 
salesmen and representatives in the ordinary course of business was $1,300.00 
a week or more, and that an investment of $12.00 would bring such amount, 
facts being possible average earnings of salesmen and representatives were 
not such amount, which was not a true representation of average net earnings 
or profits consistently made by their active, full-time salesmen or representa- 
tives in the ordinary course of business and under normal conditions and 
circumstances, their said salesmen or representatives earn only a small frac- 
tion of amount represented and none of them earned or had ever earned said 
amount, which had never been consistently earned by any representative in 
ordinary course of business under normal conditions and circumstances, and 
investment of $12.00 would not bring $1,300.00, and no representative by 
such investment had earned such profits or any sum other than a very small 
fraction thereof ; and 

(c) Made use in various advertising in periodicals, circulars, and other printed 
and written matter, and on labels and tags, of such false and misleading 
references and designations to describe certain women’s fur garments dealt 
in by them and made from rabbit peltries so dressed and dyed as to resemble 
fur products from peltries of seal, beaver, leopard, ermine, mink, squirrel, 
sable or caracul sheep, and true zoological names of which they failed to 
disclose, as “Seal,” “Black Seal,’ “Full Skin Seal,’ “Pieced Seal,” “Pieced 
Sealine,’ “Mendoza Beaver,’ “Pieced Beaver,’ “Leopardine,”’ ‘“Erminette,” 
“Hrmine Coney,” “Pieced Marmink,”’ ‘Striped Minkolette,’ “Squirrelette,” 
“Cocoa Squirrel,’ “Dark Sable Coney,” “Golden Sable Coney,” and “Broad- 
tail” ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that large earnings and profits could be 
made by salesmen and representatives selling their products, and that the 
fur garments designated and described as above set forth were composed in 
fact of the peltries of seal, beaver, leopard, ermine, mink, squirrel, sable or 
caracul sheep, preferred on part of purchasing public to peltries made of 
rabbit because of their superior qualities such as pliability, durability, and 
luster, and, by reason of such mistaken and erroneous beliefs induced as 
above set forth, into purchase of substantial quantities of their said products: 

Held, That such acts and practices, under the circumstances set forth were, all to 
the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. D.C. Daniel for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Maurice Seidel and 
Charles Seidel, individuals and copartners, trading under the name 
of M. Seidel & Son, hereinafter referred to as respondents, have vio- 
lated the provisions of said act, and it appearing to the Commission 
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that a proceeding by it in respect thereof would be in the interest of 
the public, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrary 1. Respondents, Maurice Seidel and Charles Seidel, are 
individuals doing business as copartners under the name of M. Seidel 
& Son, with their principal office and place of business located at 243 
West 30th Street, in the city of New York, in the State of New York. 
Respondents are now, and for some time last past have been, engaged 
in the sale and distribution of furs, fur coats, and other fur products 
in commerce between and among the various States of the United 
States, and in the District of Columbia. Respondents cause and have 
caused said products, when sold, to be transported from their afore- 
said place of business in the State of New York to purchasers thereof 
at their respective points of location in the various States of the United 
States other than the State of New York, and in the District of Co- 
lumbia. There is now and has been for some time last past a course 
of trade by respondents in such products in commerce between and 
among the various States of the United States and in the District of 
Columbia. Respondents are and have been in competition with other 
partnerships, and with individuals, firms, and corporations engaged 
in the sale and distribution of hke or similar products in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of their business as hereinabove 
described, respondents, in soliciting the sale of and in selling and dis- 
tributing their said merchandise, furnish and have furnished various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes by which said 
merchandise is and has been sold and distributed to the ultimate con- 
sumer thereof wholly by lot or chance. The method or sales plan 
adopted and used by respondents was and is substantially as follows: 

Respondents distribute and have distributed to the purchasing public 
certain literature and instructions, including, among other things, push 
cards, order blanks, illustrations of their said merchandise, and cir- 
culars explaining respondents’ said plan of selling said merchandise 
and of allotting it as premiums or prizes to the operators of said push 
cards. One of respondents’ push cards bears 63 small partially per- 
forated discs, on the face of which is printed the word “push” and 
immediately below each of said discs is printed a feminine name. Con- 
cealed within each dise is a number which is disclosed when the disc 
is pushed or separated from the card. The push card also has a large 
master seal and concealed within the master seal is one of the feminine 
names appearing below said discs. On the reverse side of said push 
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card is a place for the recording of the name of each purchaser oppo- 
site the name selected. The push card bears legends or instructions 
as follows: 
Name Under Seal Receives 
A BEAUTIFUL NEW FUR CAPE 
LATEST STYLE 
as illustrated 
SIZES : 12-40 


(Picture of lady 

wearing fur cape) 
No. 1-25 
Pay what you draw— 
over 25 pays only 25¢ 


Do not 

remove seal 
until entire 
card is sold 


Choice of Cape in Light or Dark Brown 


Sales of respondents’ merchandise by means of said push cards are 
made in accordance with the above-described legends or instructions. 
Said prizes or premiums are allotted to customers or purchasers in 
accordance with the above legends or instructions. The facts as to 
whether a purchaser receives an article of merchandise or nothing for 
the amount of money paid and the amount to be paid therefor, are 
thus determined wholly by lot or chance. 

Respondents furnish and have furnished various devices accom- 
panied by said order blanks, instructions, and other printed matter 
for use in the sale and distribution of their merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. The sales plan 
or method involved in connection with the sale of all of said mer- 
chandise by means of said devices is the same as that hereinabove 
described, varying only in detail. 

Par. 3. The persons to whom respondents furnish the said push 
cards use the same in purchasing, selling, and distributing respond- 
ents’ merchandise in accordance with the aforesaid sales plan. Re- 
spondents thus supply to and place in the hands of others the means 
of conducting lotteries in the sale of their merchandise in accordance 
with the sales plan hereinabove described. The use by respondents 
of said sales plan or method in the sale of their merchandise and the 
sale of said merchandise by and through the use thereof and by the 
aid of said sales plan or method is a practice of a sort which is con- 
trary to an established public policy of the Government of the 
United States and in violation of criminal laws. 


M. SEIDEL & SON 605 
601 Complaint 


Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora- 
tions who sell or distribute merchandise in competition with the 
respondents, as above alleged, are unwilling to adopt and use said 
sales plan or method or any sales plan or method involving a game 
of chance or the sale of a chance to win something by chance or any 
other method that is contrary to the public policy and such competi- 
tors refrain therefrom. Many persons are attracted by said sales 
plan or method employed by respondents in the sale and distribution 
of their merchandise and the element of chance involved therein 
and are thereby induced to buy and sell respondents’ merchandise 
in preference to merchandise offered for sale and sold by said com- 
petitors of respondents who do not use the same or an equivalent 
sales plan or method. The use of said sales plan or method by re- 
spondents because of said game of chance has a tendency and capacity 
to, and does, unfairly divert trade in commerce between and among 
the various States of the United States and in the District of Colum- 
bia to respondents from their said competitors who do not use the 
same or an equivalent sales plan or method. As a result thereof, sub- 
stantial injury is being, and has been, done by respondents to com- 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 5. In the course and conduct of their business, and for the 
purpose of inducing salesmen or representatives to sell their products 
by means of the said push cards, respondents represent that the pos- 
sible and average earnings of salesmen and representatives in the 
ordinary course of business is $1,300.00 a week or more, and that an 
investment of $12.00 would bring $1,300.00. Such representations are 
made by means of advertisements placed in magazines, circulars, and 
other printed or written matter. Among and typical of the state- 
ments and representations so made by the respondents are the 
following: 

You can make for yourself $1300 a week or more. 

$12 can bring you $1300. 

In truth and in fact, the possible average earnings of salesmen and 
representatives are not $1,300.00 a week or more, and said sum is not 
a true representation of the average net earnings or profits consist- 
ently made by respondents’ active full-time salesmen or representa- 
tives in the ordinary course of business and under normal conditions 
and circumstances. In fact, such salesmen and representatives earn 
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only a small fraction of the amount represented. Furthermore, none 
of the respondents’ representatives have earned or now earn $1,300.00 
a week, and said sum so represented has never been consistently 
earned by any representative in the ordinary course of business and 
under normal conditions and circumstances. Furthermore, the in- 
vestment of $12.00 will not bring $1,300.00, nor has any representative 
of the respondents by such an investment earned profits of $1,300.00 
or any sum other than a very small fraction of said amount. 

Par. 6. In the course and conduct of their business as aforesaid, 
the respondents are engaged in the sale and distribution of women’s 
fur garments made from rabbit peltries which peltries are so dressed 
and dyed as to resemble fur products made from the peltries of seal, 
beaver, leopard, ermine, mink, squirrel, sable, or karakul sheep. 
The respondents fail to disclose the true zoological names of such 
furs and fur products so sold and distributed by them but instead 
misrepresent such products by means of misleading and deceptive 
designations designed to influence purchasers and prospective pur- 
chasers of such products. Typical of the false and misleading rep- 
resentations made by the respondents in their various advertising 
material appearing in magazines, circulars and other printed and 
written matter, and on labels and tags, is the use of the following 
terms to designate or describe the furs or fur products sold and dis- 
tributed by respondents: “Seal,” “Black Seal,” “Full Skin Seal,” 
“Pieced Seal,” “Pieced Sealine,” “Mendoza Beaver,” “Pieced Beaver,” 
‘“Leopardine,” “Erminette,” “Ermine Coney,” “Pieced Marmink,” 
“Striped Minkolette,” “Squirrelette,” “Cocoa Squirrel,” “Dark Sable 
Coney,” “Golden Sable Coney,” and “Broadtail.” 

Par. 7. There is a preference on the part of the purchasing public 
for fur products made from the peltries of Seal, Beaver, Leopard, 
Ermine, Mink, Squirrel, Sable, and Karakul Sheep over peltries 
made from rabbit because of their superior qualities, such as pliabil- 
ity, durability and luster. 

Par. 8. The use by the respondents of the foregoing false and mis- 
leading statements and representations has had, and now has, the 
tendency and capacity to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that large earnings and profits can be made by salesmen and 
representatives selling respondents’ products and that the fur gar- 
ments designated and described by respondents, as set out in para- 
graph 6 hereof, are composed in fact of the peltries of Seal, Beaver, 
Leopard, Ermine, Mink, Squirrel, Sable, or Karakul Sheep, and into 
the purchase of substantial quantities of respondents’ products in 


M. SEIDEL & SON 607 
601 Findings 


and on account of such mistaken and erroneous beliefs induced as 
aforesaid. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors, and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, Frnprn¢s As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission, on December 2, 1939, issued and thereafter 
served its complaint in this proceeding upon respondents Maurice 
Seidel and Charles Seidel, individuals and copartners trading as M. 
Seidel & Son, charging them with the use of unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. After the issuance of 
said complaint and the filing of respondents’ answer, the Commission, 
by order entered herein, granted respondents’ motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to said facts, 
which substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom : 

FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondents, Maurice Seidel and Charles Seidel, are 
individuals doing business as copartners under the name of M. Seidel 
& Son, with their principal office and place of business located at 243 
West 30th Street, in the city of New York, in the State of New York. 
Respondents are now, and for some time last past have been, engaged 
in the sale and distribution of furs, fur coats, and other fur products 
in commerce between and among the various States of the Unitea 
States, and in the District of Columbia. Respondents cause and have 
caused said products, when sold, to be transported from their aforesaid 
place of business in the State of New York to purchasers thereof at 
their respective points of location in the various States of the United 
States other than the State of New York, and in the District of Colum- 
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bia. ‘There is now and has been for sometime last past a course of trade 
by respondents in such products in commerce between and among the 
various States of the United States and in the District of Columbia. 
Respondents are and have been in competition with other partnerships, 
and with individuals, firms and corporations engaged in the sale and 
distribution of like or similar products in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of their business as hereinabove 
described, respondents, in soliciting the sale of and in selling and dis- 
tributing their said merchandise, furnish and have furnished various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes by which said 
merchandise is and has been sold and distributed to the ultimate con- 
sumer thereof wholly by lot or chance. The method or sales plan 
adopted and used by respondents was and is substantially as follows: 

Respondents distribute and have distributed to the purchasing public 
certain literature and instructions, including, among other things, push 
cards, order blanks, illustrations of their said merchandise, and cir- 
culars, explaining respondents’ said plan of selling said merchandise 
and of allotting it as premiums or prizes to the operators of said push 
cards. One of respondents’ push cards bears sixty-three small partially 
perforated discs, on the face of which is printed the word “push” and 
immediately below each of said discs is printed a feminine name. Con- 
cealed within each disc is a number which is disclosed when the disc 
is pushed or separated from the card. The push card also has a large 
master seal and concealed within the master seal is one of the feminine 
names appearing below said discs. On the reverse side of said push 
card is a place for the recording of the name of each purchaser opposite 
the name selected. The push card bears legends or instructions as 
follows: 


Name Under Seal Receives 
A BEAUTIFUL NEW FUR CAPE 
LATEST STYLE 
as illustrated 


SIZES: 12-40 
(Picture of lady 


wearing fur cape) 
No. 1-25 
Pay what you draw— 


over 25 pays only 25e 
Do not 


remove seal 
until entire 
ecard is sold. 
Choice of Cape in Light or Dark Brown 
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Sales of respondents’ merchandise by means of said push cards are 
made in accordance with the above described legends or instructions. 
Said prizes or premiums are allotted to customers or purchasers in 
accordance with the above legends or instructions. The facts as to 
whether a purchaser receives an article of merchandise or nothing for 
the amount of money paid and the amount to be paid therefor, are 
thus determined wholly by lot or chance. 

Respondents furnish and have furnished various devices accom- 
panied by said order blanks, instructions, and other printed matter for 
use in the sale and distribution of their merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. The sales plan or 
method involved in connection with the sale of all of said merchandise 
by means of said devices is the same as that hereinabove described, 
varying only in detail. 

Par. 3. The persons to whom the respondents furnish the said push 
cards use the same in purchasing, selling, and distributing respondents’ 
merchandise in accordance with the aforesaid sales plan. Respondents 
thus supply to and place in the hands of others the means of conducting 
lotteries in the sale of their merchandise in accordance with the sales 
plan hereinabove described. The use by respondent of said sales plan 
or method in the sale of their merchandise and the sale of said mer- 
chandise by and through the use thereof and by the aid of said sales 
plan or method is a practice of a sort which is contrary to an established 
public policy of the Government of the United States and in violation 
of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much Jess than 
the normal retail price thereof. Many persons, firms, and corporations 
who sell or distribute merchandise in competition with the respondents, 
as above described, are unwilling to adopt and use said sales plan or 
method or any sales plan or method involving a game of chance or the 
sale of a chance to win something by chance or any other method that 
is contrary to the public policy and such competitors refrain therefrom. 
Many persons are attracted by said sales plan or method employed by 
respondents in the sale and distribution of their merchandise and the 
element of chance involved therein and are thereby induced to buy and 
sell respondents’ merchandise in preference to merchandise offered for 
sale and sold by said competitors of respondents who do not use the 
same or an equivalent sales plan or method. The use of said sales plan 
or method by respondents because of said game of chance has a tend- 
ency and capacity to, and does, unfairly divert trade in commerce be- 
tween and among the various States of the United States and the Dis- 
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trict of Columbia to respondents from their said competitors who do 
not use the same or an equivalent sales plan or method. As a result 
thereof, substantial injury is being, and has been, done by respondents 
to competition in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 5. In the course and conduct of their business, and for the 
purpose of inducing salesmen or representatives to sell their products 
by means of the said push cards, respondents represent that the pos- 
sible and average earnings of salesmen and representatives in the 
ordinary course of business is $1,300.00 a week or more, and that an 
investment of $12.00 would bring $1,300.00. Such representations are 
made by means of advertisements placed in magazines, circulars, and 
other printed or written matter. Among and typical of the state- 
ments and representations so made by the respondents are the 
following: 

You can make for yourself $1,300 a week or more. 

$12 can bring you $1,300. 

Tn truth and in fact, the possible average earnings of salesmen and 
representatives are not $1,300 a week or more, and said sum is not 
a true representation of the average net earnings or profits consist- 
ently made by respondents’ active full-time salesmen or representa- 
tives in the ordinary course of business and under normal conditions 
and circumstances. In fact, such salesmen and representatives earn 
only a small fraction of the amount represented. Furthermore, none 
of the respondents’ representatives have earned or now earn $1,300.00 
a week, and said sum so represented has never been consistently earned 
by any representative in the ordinary course of business and under 
normal conditions and circumstances. Furthermore, the investment 
of $12.00 will not bring $1,300.00, nor has any representative of the 
respondents by such an investment earned profits of $1,800.00, or any 
sum other than a very small fraction of said amount. 

Par. 6. In the course and conduct of their business as aforesaid, the 
respondents are engaged in the sale and distribution of women’s fur 
garments made from rabbit peltries which peltries are so dressed and 
dyed as to resemble fur products made from the peltries of seal, 
beaver, leopard, ermine, mink, squirrel, sable, or karakul sheep. The 
respondents fail to disclose the true zoological names of such furs 
and fur products so sold and distributed by them but instead mis- 
represent such products by means of misleading and deceptive desig- 
nations designed to influence purchasers and prospective purchasers 
of such products. Typical of the false and misleading representa- 
tions made by the respondents in their various advertising material 
appearing In magazines, circulars and other printed and written mat- 
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ter, and on labels and tags, is the use of the following terms to desig- 
nate or describe the furs or fur products sold and distributed by re- 
spondents: “Seal,” “Black Seal,” “Full Skin Seal,” “Pieced Seal,” 
“Pieced Sealine,” “Mendoza Beaver,” “Pieced Beaver,” “Leopardine,” 
“Erminette,” “Ermine Coney,” “Pieced Marmink,” “Striped Minko- 
lette,” “Squirrelette,” “Cocoa Squirrel,” “Dark Sable Coney,” “Golden 
Sable Coney,” and “Broadtail.” 

Par. 7. There is a preference on the part of the purchasing public 
for fur products made from the peltries of Seal, Beaver, Leopard, 
Ermine, Mink, Squirrel, Sable, and Karakul Sheep over peltries made 
from rabbit because of their superior qualities, such as pliability, dur- 
ability, and lustre. 

Par. 8. The use by the respondents of the foregoing false and mis- 
leading statements and representations has had, and now has, the 
tendency and capacity to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that large earnings and profits can be made by salesmen and 
representatives selling respondents’ products and that the fur gar- 
ments designated and described by respondents, as set out in para- 
graph 6 hereof, are composed in fact of the peltries of Seal, Beaver, 
Leopard, Ermine, Mink, Squirrel, Sable, or Karakul Sheep, and into 
the purchase of substantial quantities of respondents’ products in and 
on account of such mistaken and erroneous beliefs induced as 
aforesaid. 

CONCLUSION 


The aforesaid acts and practices of the respondents, as herein 
found, are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal 'Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ents, in which answer respondents admit all the material allegations 
of fact set forth in said complaint and state that they waive all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondents have violated the provisions of the Federal Trade 
Commission Act. ' 

It is ordered, That the respondents, Maurice Seidel and Charles 


Seidel, individually and as copartners, trading under the name of M. 
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Seidel & Son, their representatives, agents, and employees, directly or 
through any corporate or other device in connection with the offering 
for sale, sale and distribution of furs, fur garments or other mer- 
chandise in commerce, as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Supplying to, or placing in the hands of, others, push or pull 
cards, punchboards, or other lottery devices, which said push or pull 
cards, punchboards, or other lottery devices are to be used, or may be 
used, in selling and distributing any merchandise by the use thereof. 

2. Mailing, shipping, or transporting to agents or distributors, or 
to members of the public, push or pull cards, punchboards, or other 
lottery devices, which said push or pull cards, punchboards, or other 
lottery devices are so prepared and printed that said devices are to be 
used, or may be used, in selling and distributing any merchandise by 
the use thereof. 

3. Selling, or otherwise disposing of, any merchandise by the use of 
push or pull cards, punchboards, or other lottery devices. 

4. Representing any specified sum of money as possible earnings or 
profits of agents, salesmen, representatives, or distributors, for any 
given period of time which is not a true representation of the average 
net earnings or profits consistently made by their active full-time 
agents, salesmen, representatives, or distributors in the ordinary course 
of business under normal conditions and circumstances, 

5. Representing any specified sum of money as earnings or profits 
of any specified agent, salesman, representative, or distributor for any 
given period of time which has not in fact been consistently earned 
net by such agent, salesman, representative, or distributor in the ordi- 
nary course of business under normal conditions and circumstances. 

6. Describing furs or fur garments in any other way than by the 
use of the true name of the fur as a last word of the description or desig- 
nation thereof. 

7. Describing furs or fur garments wherein the fur has been dyed 
or processed to simulate another fur without using the true name of 
the fur as a last word of the description or designation thereof imme- 
diately preceded by the word “dyed” or “processed,” as the case may 
be, compounded with the name of the simulated fur. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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MORTON SALT COMPANY 
MODIFIED CEASE AND DESIST ORDER 
Docket 2150. Order, Mar. 8, 1940 


Order clarifying and modifying prior cease and desist order, issued on October 
17, 1939, 29 F. T. C. 1128, requiring respondent, its officers, ete., in instant 
proceeding (following Commission’s complaint, etc., findings, and order of 
April 30, 1935, 20 F. T. C. 309, placement of matter in fieri pending decisions 
in related salt cases, and the making of such decisions therein) to cease 
and desist from using the words “smoked” or “smoke,” etc., to designate, 
etc., Salt offered and sold by it and which had not been directly subjected 
to action and effect of smoke from burning wood, etc., for curing, preserv- 
ing, smoking, or flavoring meats, aS in said original proceeding required and 
in cease and desist order below set forth; but subject to permitted use of 
terms “wood smoke” and “refined condensed smoke” in enumerating or stat- 
ing ingredients, when salt has been directly subjected to action and effect of 
smoke of burning wood during process of combustion, ete., aS in added 
proviso below specified. 


Before Mr. Robert S. Hall, trial examiner. 

Mr. Jay L. Jackson for the Commission. 

Mr. H. H. Shelton and Sanders, Gravelle, Whitlock & Howry, of 
Washington, D. C., and Stearns & Jones, of Chicago, Ill., for 
respondent. 


Mopirtep Orper To Crase ANp Desist 


Whereas, The Commission, on October 17, 1939, issued in this pro- 
ceeding its order to cease and desist, and 

Whereas, It now appears to the Commission desirable to clarify 
said order to cease and desist in certain respects, 

It is therefore ordered, That the order to cease and desist issued 
in this proceeding on the 17th day of October, A. D., 1939, be modified 
so that as modified it will read as follows: 

This proceeding having been heard upon the complaint issued 
and served upon respondent, Morton Salt Co., and its answer thereto, 
testimony, evidence, briefs, and arguments of counsel for the Com- 
mission and counsel for respondent, and the Federal Trade Commis- 
sion having made its report in writing stating its findings as to the 
facts and its conclusion drawn therefrom that the respondent has been 
and is violating the provisions of an act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
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and the Commission having, on April 30, 1935, entered and issued 
its order requiring the respondent, Morton Salt Co., its officers, agents, 
employees, and representatives, in connection with offering for sale 
or selling salt in interstate commerce or in the District of Columbia, 
to cease and desist, on brands or labels, and in magazines, trade Jour- 
nals, newspapers or other periodicals, or in house organs, pamphlets, 
radio broadcasting, or in any other form of advertisement, directly 
or indirectly, expressly or impliedly, from using the word “smoked” 
or the word “smoke,” or any other word or words signifying smoke, 
or implying use of smoke, to designate or describe salt offered for 
sale, or sold, for curing, preserving, smoking, or flavoring meats, 
unless the salt so described or designated has been or is directly sub- 
jected to the action and effect of the smoke from burning wood during 
its process of combustion sufficiently to acquire from such source alone 
all of its smoke or smoke effects for use in curing, preserving, smok- 
ing, or flavoring meats, and further ordering said respondent to file 
within 60 days from the service of said order a report in writing setting 
forth the manner and form of its compliance therewith; and by order 
duly entered herein on June 28, 1935, having extended the time for 
filing report of compliance with said order from July 31, 1935, to 
August 30, 1935; and by order duly entered hereon on June 17, 1936, 
having stayed said proceeding until final decision by the Commis- 
sion in the matters of Smoke Products Company, et al., Docket 2783, 
and Pennsylvania Salt Manufacturing Company, et al., Docket 2784; 
and by order duly entered hereon on April 21, 1938, having directed 
that this matter remain in fiert without prejudice to the right of the 
Commission forthwith to enter such final order as seems just at or 
after the Commission’s final decision in the matters of Dockets 2783 
and 2784, and the Commission having made its final decision in the 
matters of Dockets 2783 and 2784, and having duly entered and issued 
its findings as to the facts and conclusions and orders to cease and 
desist in these matters, and having duly considered the record herein; 

Lt ts ordered, That respondent, Morton Salt Co., its officers, agents, 
employees, and representatives in connection with offering for sale, 
sale or distribution of salt in commerce, as commerce is defined in 
the Federal Trade Commision Act, do forthwith cease and desist 
from using the word “smoked” or the word “smoke,” or any other 
word or words signifying smoke, or implying use of smoke, to desig- 
nate or describe salt offered for sale, or sold, for curing, preserving, 
smoking or flavoring meats, unless the salt so described or designated 
has been or is directly subjected to the action and effect of the smoke 
from burning wood during its process of combustion sufficiently to 
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acquire from such source alone all of its smoke or smoke effects for 
use In curing, preserving, smoking, or flavoring meats. 

Nothing in this order shall prohibit the respondent from using 
the terms “wood smoke” and “refined condensed smoke” in enumerat- 
ing or stating the ingredients of such salt when such salt has been 
directly subjected to the action and effect of the smoke of burning 
wood during its process of combustion and there has been added 
thereto a refined concentrate resulting from the destructive distilla- 
tion of wood, and where the application of each of such products 
is in sufficient quantity to impart to such salt the flavor of smoke. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this modified order, file with the Commission 
a report in writing, setting forth in detail the manner and form in 
which it has complied with this order. 
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In THe Marrer or 


MONROE CHEMICAL COMPANY AND MARY T. GOLDMAN 


COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3274. Complaint, Nov. 26, 19387—Decision, Mar. 8, 1940 


Where a corporation, and a second concern, which acquired controlling interest 


(a) 


(d) 


therein and controlled business policies thereof, engaged, as aforesaid, 
directly and indirectly, in manufacture and sale of various preparations, 
including said corporation’s “Mary T. Goldman’s Gray Hair Color Re- 
storer,” to purchasers in various other States and in the District of 
Columbia, in substantial competition with others engaged in distribution 
and sale, in commerce as aforesaid, of hair tonics, hair dyes, or other 
products for treating various conditions of hair and scalp, and for coloring 
or dyeing gray hair, and including many who distribute and sell such 
hair tonics and other preparations and who do not in any way misrepre- 
sent quality or character or effectiveness thereof; in advertising their 
said “Color Restorer” in newspapers and periodicals of general circulation 
and in advertising folders distributed to members of the purchasing public 
in various States— 

Represented, directly or by implication, that use of product in question 
would restore original or youthful color to gray, streaked or faded hair 
and would erase or remove all trace of gray hair, through use of word 
“restorer” in designation of product in question, and through such state- 
ments as “Just comb colorless liquid through hair—youthful color comes— 
nothing to wash or rub off on clothing,” and “Gray Hair Gone,’ and “We 
will show you how to bring youthful color in every hair in your head’, 
facts being product in question does not restore original color to gray, 
faded or streaked hair of user, but acts as dye or stain, color produced by 
use thereof is artificial and it will not color or restore color to hair as 
aforesaid, except in the sense that it may dye the same, all trace of such 
hair is not removed or erased, as repeated applications are required in 
order to prevent new growth showing gray, faded or streaked above scalp 
line, and preparation acts, as above set forth, as dye or stain on that 
portion exposed above such line; and 

Represented that originator of preparation in question was a_ living 
person, personally recommending use of such product and _ personally 
corresponding with users and prospective users thereof with respect thereto 
and effectiveness thereof, through displaying, in advertisements and other 
literature disseminated by them, purported facsimile signature of one 
Mary T. Goldman, notwithstanding fact individual in question, and orig- 
inator of formula for producing so-called “restorer,” and their predecessor 
in sale of preparation in question, had long since deceased and was not 
living at times letter and advertisements concerned were published and 
used by corporation and concern aforesaid ; 
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With effect of misleading and deceiving members of the purchasing public 
into erroneous and mistaken belief that such false and misleading state- 
ments and representations were true, and into purchase of substantial 
quantity of their said preparations, and with result, as direct consequence 
of such belief induced by such false statements and representations, that 
trade was unfairly diverted to them from those likewise engaged in sale 
and offer of hair preparations and cosmetics and who truthfully advertise 
and represent their products; to the substantial injury of competition in 
commerce : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition. 

Mr. Robert Mathis, Jr. for the Commission. 


Lancaster & Nichols, of Quincy, Il., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that the Monroe 
Chemical Co. and the Mary T. Goldman Co., hereinafter referred to as 
respondents, have been and are now using unfair methods of com- 
petition in commerce as “commerce” is defined in said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParagrarH 1. The respondent, Mary T. Goldman Co., is a corpora- 
tion, incorporated under the laws of Minnesota on or about February 
7, 1927, and having a principal place of business at St. Paul, Minn., 
at all times since its incorporation. 

The respondent, Monroe Chemical Co., is a corporation, incorpo- 
rated prior to the year 1927, under the laws of Illinois and having its 
principal place of business at Quincy, II]., at all times since its incor- 
poration. 

Par. 2. At all times since its incorporation, the respondent, Mary T. 
Goldman Co., has been engaged in the business of the manufacture and 
sale of various toilet preparations, including a preparation designated 
Mary T. Goldman’s Gray Hair Color Restorer. In or about August 
1929, the respondent, Monroe Chemical Co., bought the capital stock, 
or a controlling interest therein, of the respondent, Mary T. Goldman 
Co., and at all times since the said date, has controlled the business 
policies of the Mary T. Goldman Co. and has operated that company 
for the manufacture and sale of various preparations, including the 
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preparation called Mary T. Goldman’s Gray Hair Color Restorer. 
The respondents sell and cause others to sell said preparation for the 
purpose of giving color to the gray or faded hair of the user thereof. 

Par. 3. Said respondents, being engaged in business as aforesaid, 
cause said Gray Hair Color Restorer, when sold, to be transported 
from their places of business in the States of Ilinois and Minnesota 
to purchasers thereof located at various points in States other than 
Illinois and Minnesota and in the District of Columbia. There is 
now, and has been during all of the time referred to herein, a con- 
stant current of trade and commerce in said Gray Hair Color Restorer 
so manufactured, distributed and sold by the respondents, between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and conduct of their business, respondents are 
now, and have been, in substantial competition with other corpora- 
tions and with firms and individuals likewise engaged in the business 
of manufacturing, distributing and selling hair tonics, hair dyes, and 
various gray hair color restorers, or other products, designed, in- 
tended and sold for the purpose of treating various conditions of the 
hair or scalp and for the purpose of coloring or dyeing gray hair, in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 5. In the course of the operation of said business, and for the 
purpose of inducing the purchase of said Gray Hair Color Restorer, 
respondents have caused advertisements to be inserted in newspapers 
and magazines of general circulation throughout the United States 
and have printed and circulated throughout the several States, to cus- 
tomers and prospective customers, through the United States mails 
and otherwise, advertising folders and literature in which the follow- 
ing statements and representations, among others, are made: 

* * * they restore original color in a scientific way which gives perfect 
results quickly. 

Just begin complete restoration of your hair and soon you will be delighted by 
the beauty of the perfectly restored natural shade. 


Besides restoring your hair to its natural color, Mary T. Goldman’s makes 
your hair soft and fluffy. 

There is but one scientific hair color restorer and that is Mary T. Goldman’s. 

Watch the gray disappear—the youthful shade return. 

Just comb colorless liquid through hair—youthful color comes—nothing to 
wash or rub off on clothing. 

Erase away all trace of gray. * * * Brings warm, youthful color. 

Goodbye gray hairs—free test shows way to end them. 

We will show you how to bring youthful color to every hair in your head. 

Have ever-youthful looking hair. 
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Faded—streaked—dull strands—all vanish at the touch of this famous clear 

water-like liquid. 
The respondents also cause the name of the product, Mary T. Gold- 
man’s Gray Hair Color Restorer, to be conspicuously placed on labels 
on the bottles in which said product is contained, and on the outside 
of the cartons, and in all of their pamphlets and other advertising 
literature above referred to. 

All of said statements, together with similar statements appearing 
in respondents’ advertising literature, including the use of the word 
“Restorer” in the name by which the preparation is designated, pur- 
port to be descriptive of respondents’ product and its effectiveness 
in use. In all of their advertising literature, and through other 
means, respondents represent, through the statements and representa- 
tions herein set out, and through other statements of similar import 
and effect, that said preparation designated as Mary T. Goldman’s 
Gray Hair Restorer will (1) restore gray, streaked or faded hair of 
the user to its original or youthful color; (2) erase or remove all 
trace of gray hair; and (3) bring warm, youthful color or original 
color of the user’s gray, streaked or faded hair as a result of the 
use thereof. 

Said preparation does not restore the original color or the youthful 
color to the gray, faded or streaked hair of the user thereof. The 
preparation acts as a dye or stain and the color produced by its use 
is artificial. Said preparation will not color or restore color to gray 
or faded hair except in the sense that it may dye the hair. All trace 
of gray, faded or streaked hair is not removed or erased in the sense 
that repeated applications of said preparation will not be required 
in order to prevent the new growth of hair from showing gray above 
the scalp line. Youthful color or original color of the user’s hair 
is not restored and does not come as a result of the use thereof, except 
insofar as the preparation acts as a dye on that portion of the hair 
already exposed above the scalp line. 

Par. 6. During all of the time referred to herein, the advertise- 
ments and other literature referred to have been signed with the 
name Mary T. Goldman. Such use of the name Mary T. Goldman 
serves as a representation that Mary T. Goldman was the originator 
of said preparation and is a living person personally recommending 
the use of said preparation and personally corresponding with users 
and prospective users of said preparation with respect to the product 
and its effectiveness in use. 

Par. 7. Mary T. Goldman was the originator of the formula for 
producing the preparation referred to above and was the predecessor 
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of the respondents in the business of the sale of the preparation. The 
said Mary T. Goldman has long since deceased. She was not living 
at the times the letters and advertisements above mentioned were 
published and used by the respondents. 

Par. 8. There are among respondents’ competitors many who manu- 
facture, distribute, and sell hair tonics, hair dyes, and various gray 
hair color restorers, or other products, designed, intended and sold 
for the purpose of treating various conditions of the hair or scalp 
and for the purpose of coloring or dyeing gray hair, who do not, in any 
way, misrepresent the quality or character of their respective prod- 
ucts or the effectiveness of such products in use. 

Par. 9. Each and all of the false and misleading statements and 
representations made by the respondents in designating and describ- 
ing said preparation and the effectiveness thereof for restoring orig- 
inal and natural color to gray, faded or streaked hair, in their 
advertising literature as hereinabove set out, in offering for sale 
and selling said preparation, were, and are, calculated to, and have 
had, and now have, a tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
belief that all of said representations are true. Further, as a direct 
consequence of such mistaken and erroneous beliefs induced by the 
representations of the respondents as aforesaid, a number of the 
consuming public have purchased a substantial volume of respond- 
ents’ preparation with the result that trade has been unfairly 
diverted to respondents from competitors likewise engaged in the 
business of manufacturing, distributing and selling similar prep- 
arations, or hair dyes, or other products, designed, intended and 
sold for the purpose of treating gray, faded or streaked hair and 
who truthfully advertise their respective products and effectiveness 
thereof in use. As a result thereof, substantial injury has been, 
and is now being, done by respondents to competition in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 10. The aforesaid acts, practices, and representations of the 
respondents are all to the prejudice of the public and respondents’ 
competitors, as hereinabove alleged, and constitute unfair methods 
of competition in commerce within the intent and meaning of section 
5 of an Act of Congress, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 26, 1937, issued and 
subsequently served its complaint in this proceeding upon said re- 
spondents, Monroe Chemical Co., a corporation, and Mary T. Gold- 
man Co., a corporation, charging them with the use of unfair 
_methods of competition in commerce in violation of the provisions 
of said act. On December 11, 1937, the respondent Monroe Chemical 
Co. filed its answer in this proceeding, there being no answer filed 
on behalf of Mary T. Goldman Co. Thereafter, a stipulation was 
entered into whereby it was stipulated and agreed that a statement 
of facts signed and executed by the respondents and W. T. Kelley, 
Chief Counsel for the Federal Trade Commission, subject to the 
approval of the Commission, may be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of the charges stated 
in the complaint, and in opposition thereto, and that the said Com- 
mission may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the procedings without the presen- 
tation of argument or the filing of briefs. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on said complaint, answer and stipulation, said stipulation having 
been approved, accepted and filed, and the Commission having duly 
considered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Mary T. Goldman Co., is a corpor- 
ation, incorporated under the laws of Minnesota on or about Febru- 
ary 7, 1927, and having its principal place of business at St. Paul, 
Minn. 

The respondent, Monroe Chemical Co., is a corporation, incor- 
porated prior to the year 1927, under the laws of Illinois and having 
its principal place of business at Quincy, Il. 

Par. 2. At all times since its incorporation, the respondent, Mary 
T. Goldman Co., has been engaged in the business of the manufacture 
and sale of various toilet preparations, including a preparation 
designated “Mary T. Goldman’s Gray Hair Color Restorer.” In 
August 1929, the respondent Monroe Chemical Co., bought the capital 
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stock, or a controlling interest therein, of the respondent, Mary T. 
Goldman Co., and at all times since that date, has controlled the 
business policies of the Mary T. Goldman Co. and has operated that 
company for the manufacture and sale of various preparations, in- 
cluding the preparation called “Mary T. Goldman’s Gray Hair Color 
Restorer.” Subsequent to the issuance and service of the complaint 


herein the respondents changed the designation of said preparation 


to “Mary T. Goldman’s Gray Hair Coloring Preparation.” 

Par. 3. Respondents cause said preparation, when sold, to be trans- 
ported from their places of business in the States of Illinois and 
Minnesota to purchasers thereof located at various points in States 
other than Illinois and Minnesota and in the District of Columbia. 
There is now, and has been during all of the time referred to herein, 
a course of trade and commerce in said preparation by respondents 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 4. In the course and conduct of their business, respondents 
are now, and have been, in substantial competition with other cor- 
porations and with firms and individuals also engaged in the busi- 
ness of distributing and selling in commerce among and between the 
various States of the United States and in the District of Columbia, 
hair tonics, hair dyes, or other products, designed, intended and sold 
for the purpose of treating various conditions of the hair or scalp 
and for the purpose of coloring or dyeing gray hair. 

Par. 5. In the course and conduct of their aforesaid business, the 
respondents have caused various statements and representations rela- 
tive to said preparation and its effectiveness in use to be inserted in 
advertisements in newspapers and magazines having a general cir- 
culation throughout the United States and in advertising folders 
distributed to members of the purchasing public situated in various 
States of the United States. Among and typical of said statements 
and representations are the following: 

Just comb colorless liquid through hair—youthful color comes—nothing to 
wash or rub off on clothing. 

Erase away all trace of gray. * * * Brings warm, youthful color. 

Goodbye gray hairs—free test shows way to end them. 

We will show you how to bring youthful color to every hair in your head. 


Have ever-youthful looking hair. 
Gray Hair Gone. 


In addition to the statements and representations set out above, the 
respondents caused many other statements and representations of simi- 
lar import or meaning to be published and circulated as described above. 
Respondents also caused the name of the product, “Mary T. Goldman’s 
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Gray Hair Color Restorer” to be conspicuously placed on the labels on 
bottles in which said product is contained and on the outside of the 
cartons and in the other pamphlets and advertising literature above 
referred to. 

Prior to the acquisition by the Monroe Chemical Co. of the Mary T. 
Goldman Co. as hereinabove described, the respondent Mary T. Gold- 
man Co. caused statements to be made in advertisements disseminated 
as above described containing representations that the use of Mary T. 
Goldman’s Hair Color Restorer restored the natural color to gray hair. 

Par. 6. Through the use of the aforesaid statements and representa- 
tions, including the use of the word “restorer” in the designation of said 
preparation, the respondents have represented directly or by implica- 
tion that the use of said preparation will restore the original or youth- 
ful color to gray streaked or faded hair, and will erase or remove all 
trace of gray hair. 

Par. 7. Said preparation does not restore the original color to the 
gray, faded or streaked hair of the user thereof. The preparation acts 
as a dye or stain and the color produced by its use is artificial. Said 
preparation will not color or restore color to gray or faded or streaked 
hair except in the sense that it may dye the hair. All trace of gray, 
faded, or streaked hair is not removed or erased as repeated applica- 
tions of said preparation are required in order to prevent the new 
growth of hair from showing gray, faded or streaked above the scalp 
line. The natural, youthful, original color of the user’s hair is not 
restored and does not come as a result of the use thereof. The prepara- 
tion acts as a dye or stain on that portion of the hair already exposed 
above the scalp line. 

Par. 8. The respondents have caused advertisements and other liter- 
ature referred to above to be disseminated as above described bearing 
what purports to be the facsimile signature of Mary T. Goldman. Mary 
T. Goldman was the originator of the formula for producing the Mary 
T. Goldman Hair Color Restorer and was the predecessor of the re- 
spondents in the business and the sale of the preparation. Said Mary 
T. Goldman has long since deceased. She was not living at the times 
the letters and advertisements above mentioned were published and 
used by the respondents. The use by the respondents of what purports 
to be the facsimile signature of Mary T. Goldman in the manner de- 
scribed above serves as a representation by the respondents that Mary 
T. Goldman (the originator of said preparation) is a living person per- 
sonally recommending the use of said preparation and personally cor- 
responding with the users and prospective users of said preparation 
with respect to the preparation and its effectiveness in use. 
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Par. 9. There are among respondents’ competitors many who dis- 
tribute and sell hair tonics, hair dyes, or other products, designed, 
intended and sold for the purpose of treating various conditions of 
the hair or scalp and for the purpose of coloring or dyeing gray hair, 
who do not, in any way, misrepresent the quality or character of their 
respective products or the effectiveness of such products in use. 

Par. 10. The use by the respondents of the aforesaid false and mis- 
leading statements and representations has the tendency and capacity 
to, and does, mislead and deceive members of the purchasing public 
into the erroneous and mistaken belief that the aforesaid false and 
misleading statements and representations are true and into the pur- 
chase of a substantial quantity of respondents’ preparation. Further, 
as a direct consequence of the mistaken and erroneous belief induced 
by the false statements and representations of respondents, as here- 
inabove enumerated, trade has been unfairly diverted to respondents 
from corporations, firms and partnerships likewise engaged in the 
selling and offering for sale of hair preparations and cosmetics, 
who truthfully advertise and represent their poducts. As a conse- 
quence thereof, substantial injury has been done and is now being done 
by respondents to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent Monroe Chemical Co., a corporation, and the stipulation as to 
the facts entered into between the respondents herein and W. T. 
Kelley, Chief Counsel for the Commission, which provides, among 
other things, that without further evidence or intervening procedure, 
the Commission may issue and serve upon the respondents herein 
findings as to the facts and conclusion based thereon and an order 
disposing of the proceeding, and the Commission having made its 
findings as to the facts and conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

Tt ts ordered, That the respondents Monroe Chemical Co., a cor- 
poration and Mary T. Goldman Co., a corporation, their respective 
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officers, agents, and employees, directly or through any corporate or 
other device, in connection with the offering for sale, sale and dis- 
tribution of their cosmetic preparation designated “Mary T. Gold- 
man’s Gray Hair Color Restorer” or any other cosmetic preparation 
composed of substantially similar ingredients or possessing substan- 
tially similar therapeutic properties, whether sold under that name 
or any other name or names, in commerce as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing in any manner that said preparation is not a dye, 
or is other than a dye, or will cause gray or faded or streaked hair to 
change color without dyeing the hair; or that said preparation will 
restore the natural, original or youthful color to gray hair; or that 
said preparation will remove all trace of gray hair in any other man- 
ner than as a dye. 

2. Representing by any means that Mary T. Goldman is a living 
person personally recommending said preparation or personally corre- 
sponding with the users or prospective users of said preparation. 

3. Representing that anything less than repeated applications of 
said product will change the color of the user’s hair; or representing 
that in the use of said product anything less than repeated applications 
of said product will cause the user’s hair to maintain the color im- 
parted to the hair by said product. 

4, Using the word “restorer” or any other word or term of similar im- 
port or meaning as part of the brand name for its products. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE MaArter OF 


C. C. JOHNSON, TRADING AS SUPREME MANUFACTURING 
COMPANY, CARLYLE SERVICE, MARVO MANUFACTUR- 
ING COMPANY, AND PEERLESS MANUFACTURING COM- 
PANY." 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8712. Complaint, Feb. 14, 1989—Decision, Mar. 8, 1940 


Where an individual engaged in sale and distribution of his Supreme, Marvel, 
Marvyo, or Peerless product, represented as preservative of silk hosiery and 
lingerie, through direct selling methods.and sales persons and representatives 
who traveled from State to State canvassing cities and towns therein and in 
District of Columbia, and using in their general house-to-house solicitation 
of orders stereotyped sales talk furnished by said individual, and, as thus 
engaged, in substantial competition with others selling and distributing, in 
commerce among the States and in said District, preparations for treating 
said products to increase their durability and resistance to snags and runs, 
and including many who do not misrepresent that they are manufacturers 
of the products sold and do not misrepresent quality or effectiveness thereof 
or make other similar false statements in connection with their sale and 
distribution— : 

(a) Represented, through statements on labels affixed to containers of his said 
product, and through agents’ sales talks to prospective customers, that said 
product would prevent runs and snags in hosiery and lingerie, and rotting or 
fading thereof, and strengthen heels and toes of silk hosiery substantially, 
and that through use thereof purchaser could save 50 percent of cost of said 
various products, facts being use thereof would not save approximately such 
amount, and product was not permanent and would not strengthen heels and 
toes of silk hosiery or in other respects accomplish results claimed therefor 
as aforesaid ; and 

(bo) Included word “manufacturing” in various trade names made use of by 
him, notwithstanding fact he was not manufacturer of said product, which 
was actually made by independent manufacturer, with capacity and tendency 
thereby to cause purchasing public to believe that he was manufacturer of 
products sold, and that by purchasing from him direct, as manufacturer, 
without intervention of middleman, they would, as believed by many members 
of such public, secure advantages in price, service, and in other particulars 
not to be had in purchasing from competitors who do not represent them- 
Selves as manufacturers of products sold by them; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that said representations as to efficacy of 
said product were true, and that he was manufacturer thereof, and of causing 
substantial portion of said public to purchase his said product in preference 


to those of his competitors, and of thereby diverting unfairly to him from 
them trade in commerce as aforesaid: 


1 Original findings and order, 2 


9 F. T. C. 1270, were vacated and set aside Dec. 29, 1939 
(see infra page 1386). 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 

Before Mr, John J. Keenan, trial examiner. 
Mr. John R. Phillips, Jr. for the Commission. 
Morris, KiwMiller & Baar, of Washington, D. C., and Wright, 

Rogers & Margolin, of Kansas City, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that C. C. Johnson, an 
individual, trading as Supreme Manufacturing Co., Carlyle Service, 
Marvo Manufacturing Co., and Peerless Manufacturing Co., herein-. 
after referred to as respondent, has violated the provisions of the 
said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

ParacrapyH 1. Respondent, C. C. Johnson, is an individual, trading 
and doing business as the Supreme Manufacturing Co., Carlyle Service, 
Marvo Manufacturing Co., and Peerless Manufacturing Co., with his 
principal office and place of business located at 1014 City National 
Bank Building in the city of Omaha, Nebr. Respondent is now and 
has been for several years last past engaged in the business of selling 
and distributing a preservative or mending powder for silk hosiery 
and lingerie under the trade names of Supreme, Marvel, Marvo, and 
Peerless, in commerce as hereinafter set out. 

Par. 2. Respondent sells said product by direct selling methods 
and by means of sales persons and representatives who travel from 
one State to another and canvass all cities and towns within the 
various States of the United States and in the District of Columbia 
and make a general house-to-house canvass soliciting orders for the 
respondent’s product, said sales persons and representatives using a 
stereotype sales talk as furnished by the respondent. Respondent 
causes said product when sold to be shipped from his aforesaid place 
of business in the State of Nebraska to said purchasers located in 
various States of the United States other than the State of Nebraska 
and in the District of Columbia. Respondent maintains and at all 
times mentioned herein has maintained a course of trade in said 
product in commerce between and among the various States of the 
United States and in the District of Columbia. 
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Par. 3. The respondent is engaged in substantial competition with 
other individuals, and with partnerships, firms, and corporations, sell- 
ing and distributing a preparation for treating silk hose and lingerie 
to increase their durability and their resistance to snags and runs, in 
commerce between and among the various States of the United States 
and in the District of Columbia. Among said competitors are many 
who do net misrepresent that they are manufacturers of the products 
they sell, and who do not misrepresent the quality or effectiveness of 
their respective products, or make other similar false statements in 
connection with their sale and distribution. 

Par. 4. In the course and conduct of his business as aforesaid and 
for the purpose of inducing the purchase of said product in said 
commerce respondent has made and is now making representations 
with respect to his business status and with respect to the quality and 
effectiveness of his said product by means of statements appearing 
on labels affixed to containers of said product and by means of sales 
talks made to prospective customers by agents of respondent. Among 
and typical of said representations so used and caused to be used by 
said respondent in the manner aforesaid are and have been the 
following: 

Supreme Manufacturing Company. 

Marvo Manufacturing Company. 

Peerless Manufacturing Company. 

No more runs and snags. 

Prevents runs and snags. 

No more rotting and fading. 

Prevents rotting and fading. 

Saves 50% on hosiery and lingerie expense. One treatment good for life of 
hose. Strengthens heels and toes. 

Prevents the runs and snags in your silk hosiery and lingerie * * * strengthens 
the heel and toe of your hosiery, thereby making them last 4 or 5 times longer 
*« * * this treatment is permanent * * * now this product will cut your 
hosiery and lingerie expense in half * * * also prevents the silk from rotting, 
and one treatment is sufficient for the life of the hose. 

Par. 5. All of said statements purport to be descriptive of his busi- 
ness status and of his product and of its effectiveness when used. In 
said statements and through other means respondent, directly or by 
inference, through statements and representations herein set out and 
other statements of similar import and effect, represents that his prod- 
uct prevents runs and snags in said hosiery ; that it prevents rotting and 
fading; that the public generally is saved approximately 50 percent 
of silk hosiery and lingerie cost; that it strengthens the heels and toes 
of said hosiery; and that the life of the silk hosiery and lingerie is 
preserved due to the quality of the respondent’s product; and that he 
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manufactures the products he sells. Many consumers are of the opin- 
ion that an advantage in price, service, and other particulars is to 
be secured by purchasing direct from the manufacturer without the 
intervention of middlemen. 

Par. 6. In truth and in fact these representations thus made are 
false and misleading in that the respondent does not manufacture said 
product. Respondent’s product will not stop or prevent runs or snags 
in silk hosiery and lingerie. It does not prevent silk from rotting and 
fading. It does not save the purchasing public 50 percent on hosiery 
and lingerie expense. The so-called treatment is not permanent and 
it does not strengthen the heels and toes of silk hosiery. In truth and 
in fact said product is manufactured by an independent manufacturer 
and the respondent purchases the chemical product from such inde- 
pendent manufacturer and distributes the said product under his 
various trade names as aforesaid. 

Par. 7. Each and all of said false and misleading statements are cal- 
culated to and have had and now have the capacity and tendency to 
and do mislead and deceive a substantial portion of the purchasing 
public into the erroneous belief that said representations are true, and 
to cause and have caused a substantial part of the purchasing public 
to purchase the products of respondent in preference to the products 
of his said competitors, and unfairly to divert business from them to 
respondent. Asa result thereof injury has been done and is now being 
done by respondent to competition in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 8. The use of the aforesaid acts and practices by the respondent 
as herein alleged are all to the prejudice of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Frnprnecs As to THE Facrs, AND’ ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 14, 1939, issued, and on 
February 16, 1939, served, its complaint in this proceeding upon the 
respondent, C. C. Johnson, trading as Supreme Manufacturing Co., 
Carlyle Service, Marvo Manufacturing Co., and Peerless Manufactur- 
ing Co., charging him with the use of unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondent’s answer, the Commission, by 
order entered herein, granted respondent’s motion for permission to 
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withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to said facts, 
which substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom : 
FINDINGS AS TO THE FACTS 


Paragraru 1. Respondent, C. C. Johnson, is an individual, trading 
and doing business as the Supreme Manufacturing Co., Carlyle Service, 
Marvo Manufacturing Co., and Peerless Manufacturing Co., with his 
principal office and place of business located at 1014 City National Bank 
Building in the city of Omaha, Nebr. Respondent is now, and has been 
for several years last past, engaged in the sale and distribution of a 
product represented as a preservative of silk hosiery and lingerie under 
the trade names Supreme, Marvel, Marvo, and Peerless. 

Par. 2. Respondent sells said product by direct selling methods and 
by means of salespersons and representatives who travel from one 
State to another and canvass all cities and towns within the various 
States of the United States and in the District of Columbia and make 
a general house-to-house canvass soliciting orders for the respondent’s 
product, said salespersons and representatives using a stereotyped 
sales talk as furnished by the respondent. Respondent causes said 
product when sold to be shipped from his aforesaid place of business 
in the State of Nebraska to said purchasers located in various States 
of the United States other than the State of Nebraska and in the Dis- 
trict of Columbia. Respondent maintains and at all times mentioned 
herein has maintained a course of trade in said product in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. The respondent is engaged in substantial competition with 
other individuals, and with partnerships, firms, and corporations, sell- 
ing and distributing preparations for treating silk hosiery and lingerie 
to increase their durability and their resistence to snags and runs, 
in commerce between and among the various States of the United 
States and in the District of Columbia. Among said competitors are 
many who do not misrepresent that they are manufacturers of the 
products they sell, and who do not misrepresent the quality or effective- 
ness of their respective products, or make other similar false statements 
in connection with their sale and distribution. 
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Par. 4. In the course and conduct of his business as aforesaid and 
for the purpose of inducing the purchase of said products in said 
commerce, respondent has made and is now making representations 
with respect to his business status and with respect to the quality and 
effectiveness of his said product by means of statements appearing on 
labels affixed to containers of said product and by means of sales talks 
made to prospective customers by agents of respondent. Among and 
typical of said representations so used and caused to be used by said 
respondent in the manner aforesaid are and have been the following: 


Supreme Manufacturing Company. 

Marvo Manufacturing Company. 

Peerless Manufacturing Company. 

No more runs and snags. 

Prevents runs and snags. 

No more rotting and fading. 

Prevents rotting and fading. 

Saves 50% on hosiery and lingerie expense. One treatment good for life of 
hose. Strengthens heels and toes. 

Prevents the runs and snags in your silk hosiery and lingerie * * 
strengthens the heel and toe of your hosiery, thereby making them last 4 or 
times longer * * * this treatment is permanent * * * now thig product 
will cut your hosiery and lingerie expense in half * * * also prevents the 
silk from rotting, and one treatment is sufficient for the life of the hose. 


xe 
3 


Par. 5. All of said statements purport to be descriptive of respond- 
ent’s business status and of his product and of its effectiveness when 
used. In said statements and through other means respondent, di- 
rectly and by inference, represents that his product prevents runs 
and snags in hosiery, that it prevents rotting and fading, that the 
public generally are saved approximately 50 percent of silk hosiery 
and lingerie cost, that it strengthens the heels and toes of hosiery, and 
that the life of the silk hosiery and lingerie is preserved due to the 
quality of the respondent’s product; and that he manufactures the 
product he sells. 

Par. 6. The aforesaid representations are false and misleading. 
In truth and in fact, the use of respondent’s said product will not 
prevent or stop runs or snags in silk hosiery or lingerie. Said prep- 
aration will not prevent silk from rotting and fading. The use of 
said product will not save approximately 50 percent of hosiery and 
lingerie expense. Said product is not permanent and the use of 
said product does not strengthen the heels and toes of silk hosiery. 
The respondent is not the manufacturer of said product which is 
actually manufactured by an independent manufacturer. 

Par. 7. Many members of the purchasing public are of the opinion 
that an advantage in price, service, or in other respects is to be 
secured by purchasing direct from the manufacturer of a product 
43 
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without the intervention of middlemen. The use by the respondent 
of the trade names Supreme Manufacturing Co., Marvo Manufactur- 
ing Co., and Peerless Manufacturing Co. in connection with the sale 
and distribution of said product has the capacity and tendency to 
cause the purchasing public to believe that respondent is the manu- 
facturer of the product he sells and to believe that by purchasing 
from respondent they will secure advantages in price, service, and 
in other particulars not to be had in purchasing from the said com- 
petitors of respondent who do not represent that they are manu- 
facturers of the products they sell. 

Par. 8. Each and all of said statements and representations by the 
respondent have had, and do have, the capacity and tendency to, and 
do, mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken beliefs that said representations as 
to the efficacy of said product are true, and that the respondent is 
the manufacturer thereof, and have caused, and do cause, a substantial 
portion of the purchasing public to purchase the product of the re- 
spondent in preference to the products of his competitors. In conse- 
quence thereof, trade in commerce between and among the various 
States of the United States and in the District of Columbia has been 
diverted unfairly to the respondent from his said competitors. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been considered by the Federal Trade 
Commission upon the complaint of the Commission, and the answer 
of respondent, in which answer respondent admits all the material 
allegations of fact set forth in said complaint, and states that he 
waives all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent C. C. Johnson, his agents, ser- 
vants, representatives and employees acting directly or through any 
corporate or other device, in connection with the offering for sale, 
sale or distribution in commerce, as defined in the Federal Trade 
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Commission Act, of the product for the treatment of hosiery and 
lingerie now sold and distributed by him under the trade names 
Supreme, Marvel, Marvo, and Peerless, or any other product composed 
of substantially the same ingredients or possessing substantially 
similar properties, do forthwith cease and desist from: 

1. Representing, directly or by implication, that the use of said 
product will prevent runs and snags in, or the rotting and fading of, 
hosiery and lingerie. 

2. Representing, directly or by implication, that through the use 
of said product, the purchaser can save 50 percent of the cost of silk 
hosiery and lingerie, or any percent approximating 50 percent. 

3. Representing, directly or by implication, that the use of said 
product strengthens the heels and toes of silk hosiery substantially. 

4. Using the term “manufacturing” or any other word or term of 
similar import or meaning as part of any trade or corporate name 
or otherwise representing that the respondent is the manufacturer of 
said product, unless and until the respondent actually owns and oper- 
ates, or directly and absolutely controls, a manufacturing plant 
wherein said product is actually manufactured by the respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE Marrer OF 


W. H. MAZE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3953. Complaint, Nov. 18, 1939—Decision, Mar. 8, 1940 


Where a corporation engaged in manufacture, sale, and distribution of its Lead 
Head Anchor Shank (roofing) Nails, to purchasers in various other States 
and in the District of Columbia ; in advertising its said product in periodicals 
and other publications of general circulation among the various States and 
in catalogs, circulars, price lists, and other printed and written matter 
distributed among prospective purchasers— 

Represented that its said nails had two times the holding power under normal 
conditions of all other nails ordinarily used for roofing, and four times such 
power under certain conditions as some other nails used for said purpose, 
facts being they did not have any holding power approximating such amount, 
and such statements and representations were grossly exaggerated, mis- 
leading, and untrue; 

With effect of misleading and deceiving substantial number of members of pur- 
chasing public into erroneous and mistaken belief that such statements and 
representations were true, and into purchase of substantial quantities of its 
said product: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Donovan R. Divet for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, and 
by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that W. H. Maze Co., a corpora- 
tion, hereinafter referred to as respondent has violated the provisions 
of the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. The respondent, W. H. Maze Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Illinois and having its office and principal place of business at Peru, in 
the State of Illinois. 

Respondent is now and has been for several years last past engaged in 
the business of manufacturing, selling, and distributing roofing nails 
known as Maze Lead Head Anchor Shank Nails. Respondent causes 
said nails, when sold, to be transported from its aforesaid place of 
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business in the State of Tlinois to the purchasers thereof located in 
various other States of the United States and in the District of Colum- 
bia. Respondent maintains and at all times mentioned herein has 
maintained a course of trade in said nails in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its aforesaid business and in fur- 
therance of the sale of its said product, respondent has caused various 
statements and representations relative to said product to be inserted 
in periodicals and other publications having a general circulation 
among and between the various States of the United States and in 
catalogs, circulars, price lists, and other printed and written matter 
distributed among prospective purchasers. Among and typical of 
said representations are the following: 

Maze Anchor Lead Heads hold two to four times better—conclusive tests 
prove it. 

Sell Maze—the nails that stay put! Anchor Lead Heads hold two to four times 
better than ordinary lead head nails—tests prove it! 

Through the use of the aforesaid statements and representations, 
and others of similar import or meaning, not herein set out, the 
respondent represents that its said Maze Lead Head Anchor Shank 
Nails have two times the holding power under normal conditions of 
all other nails ordinarily used for roofing, and four times the holding 
power under normal conditions of some other nails used for roofing. 

Par. 3. The aforesaid statements and representations by the respond- 
ent are grossly exaggerated, misleading, and untrue. In truth and 
in fact, respondent’s said lead head anchor shank nails do not have 
two times the holding power under normal conditions of all other nails 
ordinarily used for roofing, nor do they have four times the holding 
power under normal conditions of any other nails used for roofing, 
or any holding power approximating such amount. 

Par. 4. The use by the respondent of the aforesaid false and mis- 
leading representations has the capacity and tendency to and does 
mislead and deceive a substantial number of members of the purchas- 
ing public into the erroneous and mistaken belief that such statements 
and representations are true and into the purchase of substantial 
quantities of respondent’s said nails. 

Par. 5. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 18, 1939, issued, and 
on November 22, 1939, served its complaint in this proceeding upon 
respondent W. H. Maze Co., a corporation, charging it with the use 
of unfair and deceptive acts and practices in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer, the Commission by order entered 
herein granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearing as to said facts, which substitute 
answer was duly filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on said complaint and substitute answer and the Commission 
having duly considered the matter and being now fully advised in 
the premises finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, W. H. Maze Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Illinois and having its office and principal place of business at 
Peru, in the State of Llinois. 

Respondent is now and has been for several years last past engaged 
in the business of manufacturing, selling, and distributing roofing 
nails known as Maze Lead Head Anchor Shank Nails. Respondent 
causes said nails, when sold, to be transported from its aforesaid place 
of business in the State of Illinois to the purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Respondent maintains and at all times mentioned herein 
has maintained a course of trade in said nails in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its aforesaid business and in 
furtherance of the sale of its said product, respondent has caused 
various statements and representations relative to said product to be 
inserted in periodicals and other publications having a general circu- 
lation among and between the various States of the United States and 
in catalogs, circulars, price lists, and other printed and written matter 
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distributed among prospective purchasers. Among and typical of 
said representations are the following: 

Maze Anchor Lead Heads hold two to four times better—conclusive tests 
prove it. 

Sell Maze—the nails that stay put! Anchor Lead Heads hold two to four 
times better than ordinary lead head nails—tests prove it! 

Through the use of the aforesaid statements and representations, 
and others of similar import or meaning, not herein set out, the 
respondent represents that its said Maze Lead Head Anchor Shank 
Nails have two times the holding power under normal conditions of 
all other nails ordinarily used for roofing, and four times the holding 
power under normal conditions of some other nails used for roofing. 

Par. 3. The aforesaid statements and representations by the re- 
spondent are grossly exaggerated, misleading and untrue. In truth 
and in fact, respondent’s said lead head anchor shank nails do not have 
two times the holding power under normal conditions of all other 
nails ordinarily used for roofing, nor do they have four times the 
holding power under normal conditions of any other nails used for 
roofing, or any holding power approximating such amount. 

Par. 4. The use by the respondent of the aforesaid false and mis- 
leading representations has the capacity and tendency to and does 
mislead and deceive a substantial number of members of the purchasing 
public into the erroneous and mistaken belief that such statements 
and representationd are true and into the purchase of substantial 
quantities of respondent’s said nails. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint and states that it waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 
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It is ordered, That respondent, W. H. Maze Co., a corporation, its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution of its roofing nails in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Representing that its said roofing nails have two to four times 
the holding power of other roofing nails. 

2. Representing that its said roofing nails have any designated 
holding power in excess of that possessed by other roofing nails, when 
such is not the fact. 

It is further ordered, That the respondent shall within 60 days after 
the service upon it of ae order file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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JESSIE F. SPRINGER, TRADING AS HARMONY CENTRE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. & OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3933. Complaint, Oct. 19, 1939--Decision, Mar. 9, 1940 


Where an individual engaged in sale and distribution of “The Grape Cure” or, 
as formerly titled, “The Grape Cure (How I Cured Myself of Cancer),” 
to purchasers in other States and in the District of Columbia, in substantial 
competition with others engaged in sale and distribution of books pertaining 
to matters of health in commerce among the various States and in said 
District; in advertisements which she disemminated respecting said book 
and method or system of treatment outlined therein among prospective pur- 
chasers through the mails and through newspapers and periodicals of gen- 
eral circulation— 

Represented, directly and by implication, that system or method of treatment out- 
lined in such book constituted cure or remedy for, or competent or effective 
treatment for, constipation, cancer, heart and kidney trouble, rheumatism and 
other ailments and conditions therein set forth, and that grapes dissolved 
and were solvent of mucous, through statements to foregoing effect and such 
statements as that most diseases originated in intestines and were caused 
by poisons due to uneliminated waste, and that those who developed malig- 
nant growths in most cases had been suffering from: constipation which sys- 
tem or method of treatment in question prevented, and that salt, inorganic 
drugs and patent medicines caused cancer, and that poisons resulted from 
using aluminum vessels, and that system or method in question would restore 
one’s health ; 

Facts being most of diseases, ailments and conditions mentioned do not originate 
in intestines and are not caused by poisons, aS above set forth, grapes do 
not have above effect or qualities, only in rare instances is there any connec- 
tion between constipation and development of malignant growths, and other 
representations and statements as above made were false, and system or 
method of treatment in question did not constitute cure or remedy or com- 
petent or effective treatment for said various ailments and conditions set 
forth, and would not restore one’s health ; 

With effect of misleading and deceiving substantial number of purchasing public 
into erroneous and mistaken belief that such false and misleading statements, 
representations and implications were true, and into purchase of substantial 
number of said books by reason of such belief, and with result that trade in 
commerce was thereby diverted unfairly to her from her competitors who 
do not falsely represent their books; to the injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 


and practices therein. 
Before Mr. Lewis C. Russell, trial examiner. 


Mr. Kari Stecher for the Commission. 
Mr. Harold Johnson, of New York City, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal] 
Trade Commission, having reason to believe that Jessie F. Springer, 
an individual trading under the name of Harmony Centre, has vio- 
lated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraru 1. Respondent, Jessie F. Springer, is an individual, 
doing business under the name and style of Harmony Centre, with 
her office and principal place of business at 604 West 112th Street 
in the city of New York, State of New York. Respondent is now 
and has been for several years last past engaged in the business of 
selling and distributing a book written by one Johanna Brandt, now 
entitled “The Grape Crue,” but which was formerly entitled “The 
Grape Cure (How I Cured Myself of Cancer).” Respondent causes 
said books, which contain a method or system of treatment, when 
sold, to be transported from her aforesaid place of business in the 
State of New York to the purchasers thereof at their respective points 
of location in other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said books in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. Respondent is now, and has been during all the times 
mentioned herein, in substantial competition with corporations, firms, 
partnerships, and individuals also engaged in the business of selling 
and distributing books pertaining to matters of health in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 8. The book, “The Grape Cure,” which was formerly adver- 
tised and distributed under the title “The Grape Cure (How I Cured 
Myself of Cancer) ,” purportedly tells how its author, Johanna Brandt, 
cured herself of cancer through the use of the method or system of 
treatment narrated in said book which is based on the use of grapes 
as a foundation therefor. Such method or system of treatment, it 
is claimed by the respondent, will cure or rid one of cancer and 
practically all other diseases, ailments, and conditions which may be 
present in or afflict the human body. 

Par. 4. In the course and conduct of her business as aforesaid, the 
respondent has disseminated, and is now disseminating, and has caused 
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and is now causing the dissemination of false, misleading, and decep- 
tive statements and representations concerning said book, “The Grape 
Cure,” or “The Grape Cure (How I Cured Myself of Cancer),” and 
the method or system of treatment outlined therein, through advertise- 
ments distributed among prospective purchasers through the United 
States mails and by inserting such advertisements in newspapers and 
periodicals having a general circulation. 

Among and typical of the false statements, representations, and 
implications contained in said advertising, disseminated and caused 
to be disseminated as aforesaid, are the following: 

(a) That “most diseases originate in the intestines and are caused 
by poisons due to uneliminated waste”; 

(6) That the system or method of treatment outlined in said book 
is a competent treatment or an effective remedy for constipation, can- 
cer, heart trouble, kidney trouble, bladder trouble, angina pectoris, 
sinus trouble, goiter, stomach ulcers, rheumatism, asthma, gall stones, 
tuberculosis; 

(c) That said system or method of treatment will “cure”, or “rid” 
one of, or enable one to “overcome,” constipation, cancer, heart trouble, 
kidney trouble, bladder trouble, angina pectoris, sinus trouble, goiter, 
stomach ulcers, rheumatism, asthma, gall stones, tuberculosis; 

(dz) That grapes dissolve or are a solvent of mucus; 

(e) That “those who develop malignant growths in most cases have 
been suffering from constipation,” and that said system or method 
of treatment prevents constipation ; 

(7) That salt, inorganic drugs, and patent medicines cause cancer ; 

(7) That poisons result from using aluminum vessels; 

(A) That the system or method of treatment outlined in said book 
will “restore” one’s health. 

Through the use of the aforesaid statements, advertisements, and 
representations, and others of similar import and meaning not herein 
set out, respondent has represented, and now represents, directly and 
by implication, that by purchasing said book and following the system 
or method of treatment narrated or outlined therein the purchaser can 
secure an effective and efficient treatment, remedy, or cure for the 
diseases, ailments, afflictions and conditions mentioned in said 
advertising matter as hereinabove set forth. 

Par. 5. The aforesaid representations and implications by respond- 
ent are false, misleading, and deceptive, for the use of grapes in the 
manner prescribed in said book, “The Grape Cure,” or the following 
of the system or method of treatment outlined therein, is not an effi- 
cient or effective treatment, remedy, or cure for the diseases, ailments, 
and conditions above named, or any of them. In truth and in fact, 
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most of the diseases, ailments, and conditions mentioned by the 
respondent in said false advertisements do not originate in the intes- 
tines and are not caused by poisons due to uneliminated waste. Grapes 
do not dissolve, and are not a solvent of, mucus. Except in rare in- 
stances there is no connection between constipation and the develop- 
ment of malignant growths. Salt, inorganic drugs, and patent 
medicines do not cause cancer, and poisons do not result from the use 
of aluminum vessels. Said system or method of treatment outlined 
in said book is not a competent treatment or an effective remedy for 
and will not “cure,” “rid” one of, or enable one to “overcome” constipa- 
tion, cancer, heart trouble, kidney trouble, bladder trouble, angina 
pectoris, sinus trouble, goiter, stomach ulcers, rheumatism, asthma, 
gall stones, or tuberculosis, and it will not “restore” one’s health. 

Par. 6. The acts, practices, and methods of the respondent as above 
alleged have the capacity and tendency to, and do, mislead and deceive 
a substantial number of the purchasing public into the erroneous and 
mistaken belief that the aforesaid false and misleading statements, 
representations, and implications are true, and into the purchase of a 
substantial number of respondent’s said books because of said erroneous 
and mistaken belief. As a direct result thereof, trade in commerce 
between and among the various States of the United States and in the 
District of Columbia has been diverted unfairly to the respondent from 
her competitors who do not falsely represent their books. In conse- 
quence thereof, injury is being, and has been, done by respondent to 
competition in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of respond- 
ent’s competitors and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Revort, Finpine¢s As 10 THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 19, 1939, issued and on 
October 20, 1939, served its complaint in this proceeding upon respond- 
ent, Jessie F. Springer, an individual trading under the name of 
Harmony Centre, charging her with the use of unfair methods of 
competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer, the 
Commission, by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor 
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an answer admitting all the material allegations of fact set forth 
in said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answer was duly filed in 
the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said complaint 
and substitute answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Jessie F. Springer, is an individual, 
doing business under the name and style of Harmony Centre, with 
her office and principal place of business at 604 West 112th Street 
in the city of New York, State of New York. Respondent is now, 
and has been for several years last past, engaged in the business of 
selling and distributing a book written by one Johanna Brandt, now 
entitled “The Grape Cure,” but which was formerly entitled “The 
Grape Cure (How I Cured Myself of Cancer).” Respondent causes 
said books, which contain a method or system of treatment, when 
sold, to be transported from her aforesaid place of business in the 
State of New York to the purchasers thereof at their respective points 
of location in other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times mentioned 
herein has maintained, a course of trade in said books in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. Respondent is now, and has been during all the times 
mentioned herein, in substantial competition with corporations, firms, 
partnerships, and. individuals also engaged in the business of selling 
and distributing books pertaining to matters of health in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 3. The book, “The Grape Cure,” which was formerly adver- 
tised and distributed under the title “The Grape Cure (How I Cured 
Myself of Cancer) ,” purportedly tells how its author, Johanna Brandt, 
cured herself of cancer through the use of the method or system 
of treatment narrated in said book which is based on the use of 
grapes asa foundation therefor. Such method or system of treatment, 
it is claimed by the respondent, will cure or rid one of cancer and 
practically all other diseases, ailments, and conditions which may be 
present in or afflict the human body. 
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Par. 4. In the course and conduct of her business as aforesaid, 
the respondent has disseminated, and is now disseminating, and has 
caused and is now causing the dissemination of, false, misleading, 
and deceptive statements and representations concerning said book, 
“The Grape Cure,” or “The Grape Cure (How I Cured Myself of 
Cancer),” and the method or system of treatment outlined therein, 
through advertisements distributed among prospective purchasers 
through the United States mails and by inserting such advertisements 
in newspapers and periodicals having a general circulation. 

Among and typical of the false statements, representations, and 
implications contained in said advertising, disseminated and caused 
to be disseminated as aforesaid, are the following: 

(a) That “most diseases originate in the intestines and are caused 
by poisons due to uneliminated waste. 

(6) That the system or method of treatment outlined in said book 
is a competent treatment or an effective remedy for constipation, 
cancer, heart trouble, kidney trouble, bladder trouble, angina pectoris, 
sinus trouble, goiter, stomach ulcers, rheumatism, asthma, gall stones, 
tuberculosis. 

(c) That said system or method of treatment will “cure,” or “rid” 
one of, or enable one to “overcome,” constipation, cancer, heart 
trouble, kidney trouble, bladder trouble, angina pectoris, sinus trouble, 
goiter, stomach ulcers, rheumatism, asthma, gall stones, tuberculosis. 

(d) That grapes dissolve or are a solvent of mucus. 

(e) That “those who develop malignant growths in most cases have 
been suffering from constipation,” and that said system or method of 
treatment prevents constipation. 

(f) That salt, inorganic drugs, and patent medicines cause cancer. 

(g) That poisons result from using aluminum vessels. 

(A) That the system or method of treatment outlined in said book 
will “restore” one’s health. 

Through the use of the aforesaid statements, advertisements, and 
representations, and others of similar import and meaning not herein 
set out, respondent has represented, and now represents, directly and 
by implication, that by purchasing said book and following the system 
or method of treatment narrated or outlined therein the purchaser 
can secure an effective and efficient treatment, remedy or cure for the 
diseases, ailments, afflictions and conditions mentioned in said ad- 
vertising matter as hereinabove set forth. 

Par. 5. The aforesaid representations and implications by respond- 
ent are false, misleading, and deceptive, for the use of grapes in the 
manner prescribed in said book, “The Grape Cure,” or the following 
of the system or method of treatment outlined therein, is not an efficient 
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or effective treatment, remedy, or cure for the diseases, ailments, and 
conditions above named, or any of them. In truth and in fact, most 
of the diseases, ailments, and conditions mentioned by the respondent 
in said false advertisements do not originate in the intestines and are 
not caused by poisons due to uneliminated waste. Grapes do not dis- 
solve, and are not a solvent of, mucus. Except in rare instances there 
is no connection between constipation and the development of malig- 
nant growths. Salts, inorganic drugs, and patent medicines do not 
cause cancer, and poisons do not result from the use of aluminum 
vessels. Said system or method of treatment outlined in said book is 
not a competent treatment or an effective remedy for and will not 
“cure,” “rid” one of, or enable one to “overcome” constipation, cancer, 
heart trouble, kidney trouble, bladder trouble, angina pectoris, sinus 
trouble, goiter, stomach ulcers, rheumatism, asthma, gall stones, or 
tuberculosis, and it will not “restore” one’s health. 

Par. 6. The acts, practices, and methods of the respondent as herein 
found have the capacity and tendency to, and do, mislead and deceive 
a substantial number of the purchasing public into the erroneous and 
mistaken belief that the aforesaid false and misleading statements, 
representations, and implications are true, and into the purchase of a 
substantial number of respondent’s said books because of said erroneous 
and mistaken belief. As a direct result thereof, trade in commerce 
between and among the various States of the United States and in the 
District of Columbia has been diverted unfairly to the respondent 
from her competitors who do not falsely represent their books. In 
consequence thereof, injury is being, and has been, done by respondent 
to competition in commerce between and among the various States of 
the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material allega- 
tions of fact set forth in the complaint, and states that she waives all 
intervening procedure and further hearing as to the said facts, and the 
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Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Jessie F. Springer, an individual 
trading under the name of Harmony Centre, or trading under any 
other name or names, her representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of a book written by one 
Johanna Brandt, now entitled “The Grape Cure,” but which was for- 
merly entitled “The Grape Cure (How I Cured Myself of Cancer) ,” 
in commerce as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Representing that the system or method of treatment outlined in 
respondent’s book constitutes a cure or remedy for, or a competent 
or effective treatment for, constipation, cancer, heart trouble, kidney 
trouble, bladder trouble, angina pectoris, sinus trouble, goitre, stomach 
ulcers, rheumatism, asthma, gall-stones or tuberculosis; 

2. Representing that grapes dissolve, or are a solvent of, mucus. 

It is further ordered, That the respondent shall, within 60 days after 
service upon her of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which she 
has complied with this order. 
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In tHe Marrer or 


JEAN FERRELL, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3950. Complaint, Nov. 14, 1939—Decision, Mar. 9, 1940 


Where a corporation engaged in sale and distribution of its “Concentra” prepara- 
tion as concentrated food product for obesity and as tonic, to purchasers in 
various other States and in the District of Columbia; in advertisements 
thereof which it disseminated through the mails, circulars and other printed 
or written matter distributed in commerce, and otherwise, and which were 
intended and likely to induce purchase of its said product— 

(a) Represented, directly or indirectly, that said “Concentra” food or preparation 
was a highly concentrated food, safe for use, and of which child at one time 
could take “several dozen capsules” with “no ill effects,” and that said product, 
with addition of liquids, would constitute balanced diet and replace ordinary 
diet, facts being preparation in question was not a food but, by virtue of high 
content of rhubarb present therein, in fact a drug, from continued use of 
which, as recommended, serious injury to health might result, and did not 
constitute a balanced diet or have sufficient nutritive value to replace ordi- 
nary diet, and was not safe for use by either adults or children ; 

(0) Represented that said product would supply deficiencies to the body and 
correct organic elements and cause natural elimination, and that use thereof 
would correct both underweight and overweight and restore and develop 
healthy normal figure and remove or eliminate poisons from body, by reason 
of action of rhubarb, and poisons from kidneys by reason of action of gravel 
root, facts being it would not supply deficiencies as aforesaid, nor correct 
organic elements nor accomplish other results above claimed therefor; and 

(c) Failed to reveal, in advertisements disseminated by it as aforesaid, to pur- 
chasers and prospective purchasers, that, under conditions prescribed in said 
advertisements or such conditions as are customary or usual, serious injury 
to health might be caused by use of said “Concentra,” continued use of which 
over long period of time, as recommended by it, would, by reason of high 
percentage of rhubarb therein contained, cause excessive purgation and 
resulting serious injury, as aforesaid ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representations, 
and advertisements were true, and of inducing purchase by public of its 
preparation aforesaid : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 


acts and practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 
Mr. Charles L. Schwartz, of Chicago, Il., for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Jean Ferrell, Inc., a 
corporation hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, Jean Ferrell, Inc., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Ili- 
nois, with its principal office and place of business located at 112-114 
East Walton Street, Chicago, Ill. Respondent, during the year last 
past, has been and still is engaged in the sale and distribution of a 
preparation known as “Concentra” which is offered for sale and sold 
as a concentrated food product for use as a treatment for obesity and 
as atonic. In the course and conduct of its business, respondent causes 
said preparation, “Concentra,” when sold to be transported from its 
place of business in the State of Illinois to the purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. Respondent maintains, and at all times herein men- 
tioned, has maintained, a course of trade in commerce in said product 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing its said preparation “Concentra” by United States mails, in cir- 
culars and other printed or written matter, all of which are distributed 
in commerce among and between the various States of the United 
States, and by other means in commerce, as commerce is defined in the 
Federal Trade Commission Act, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of its 
said preparation, and has disseminated and is now disseminating, and 
has caused and is now causing the dissemination of, false advertise- 
ments concerning its said preparation by various means, for the pur- 
pose of inducing, and which are likely to induce, directly or indirectly, 
the purchase of its said preparation in commerce, as commerce is de- 
fined in the Federal Trade Commission Act. Among and typical of 
the false statements and representations contained in said advertise- 
ments, disseminated and caused to be disseminated, as aforesaid, are 
the following: 


JEAN FERRELL, INC. 649 
647 Complatnt 


The normalizing period, from one to three months, according to the condition 
of the body, will compel the user of CONCENTRA FOOD to frequent eliminations 
from bowels and kidneys with resultant cramps and curious symptoms of the 
body. BE NOT DISTURBED during the normalizing period. CONCENTRA 
FOOD is a PURE FOOD. Several dozen capsules taken by a child at one time 
causes no ill effects. The greater the disturbance in the body the more CON- 
CENTRA FOOD one should take. Never cut down on CONCENTRA FOOD 
because of disturbance during the normalizing period. 

Take nothing for bodily ailments while on CONCENTRA FOOD. 

4 capsules are found to be equal to the solids of one meal. “ 

The RHUBARB corrects the elimination of poisons from the body. If there 
is poison in our body, then the rhubarb may act as a physic, but after the 
elimination of this poison it brings about a normal daily action. It is not what 
we eat that causes incorrect balance of our body, but what we do not eliminate 
properly. 

The GRAVEL ROOT is a cleanser for the kidneys, thereby eliminating poisons 
accumulated in the kidneys, just as the rhubarb does for the alimentary tract. 

CONCENTRA FOOD. Concentra Food is as the name implies, a highly con- 
centrated, dehydrated food. This food is in capsule form and contains rhubarb, 
soya bean meal, Irish sea moss, gravel root and dehydrated cranberries. 

There are 16 elements in the body: oxygen, carbon, hydrogen, calcium, nitrogen, 
phosphorous, chlorin, sulphur, flucrin, potassium, iodine, iron, magnesia, silicon 
manganese and sodium. These 16 elements must be furnished to the body in 
organic form through foods, for it is only through foods that the body is built and 
rebuilt. If there is an over-supply or a deficiency of these elements in the body, 
then that body is either too fat or too thin and needs correcting. 

Concentra Food answers these requirements perfectly as a highly concentrated 
balanced dietetic aid for the furnishing of the corrective organic elements. 

CONCENTRA FOOD aids the correcting of body elements. It will in time 
balance the diet by adding the deficient organic elements and vitamins, starting 
the elimination of gases, poisons, toxins and water deposits. Through the perfect 
balanced nutrition and proper elimination a natural, normal figure is developed 
and health is expressed in the hair, eyes, skin and voice. 

As the system begins absorbing CONCENTRA the need for larger amounts of 
solid food at the evening meal will gradually decrease. 

It is very important that plenty of liquids be consumed each day as the body 
is made up of more than 80% liquids. 

Par. 3. Through the use of the statements hereinabove set forth and 
others similar thereto not specifically set out herein, all of which pur- 
port to be descriptive of the remedial, curative, or therapeutic proper- 
ties of respondent’s preparation, respondent has represented and does 
now represent, directly and indirectly, that Concentra Food is a highly 
concentrated food, safe for use, which, with the addition of liquids, will 
constitute a balanced diet and replace the ordinary diet; that this 
preparation will supply deficiencies to the human body and correct 
organic elements and cause natural elimination; that the use of this 
preparation will correct both underweight and overweight and restore 
and develop a healthy, normal figure; that it will remove or eliminate 
poisons from the body by reason of the action of rhubarb and will 
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eliminate poisons from the kidneys by reason of the action of gravel 
root. 

Par. 4. The aforesaid representations and claims used and dissem1- 
nated by the respondent as hereinabove described are grossly exag- 
gerated, misleading, and untrue. Concentra Food is not a food but by 
reason of the high content of rhubarb present in this preparation it is 
in fact a drug. It is not safe for use by either adults or children but 
instead serious injury to health may result from its continued use, as 
recommended by respondent. This preparation will not constitute a 
balanced diet and does not have sufficient nutritive value to replace the 
ordinary diet. This preparation will not supply deficiencies to the 
human body, correct organic elements, or cause natural elimination. 
The use of this preparation will not correct either overweight or under- 
weight and will not restore or develop a healthy, normal figure. 
Respondent’s preparation will not remove or eliminate poisons from 
the body or kidneys. 

Par. 5. In addition to the false and misleading statements herein- 
above set forth the respondent is also engaged in the dissemination of 
false advertisements as aforesaid in that the respondent fails to reveal 
to purchasers and prospective purchasers that the use of said Concentra 
Food under the conditions prescribed in said advertisements or such 
conditions as are customary or usual may in some cases cause serious 
injury to health. 

By reason of the presence of a high percentage of rhubarb in re- 
spondent’s preparation, the continued use of this preparation over a 
long period of time, as recommended by the respondent would cause 
excessive purgation and result in serious injury to health. 

Par. 6. The use by respondent of the foregoing false, deceptive, and 
misleading statements, representations, and advertisements, dissemi- 
nated as aforesaid, with respect to said preparation, has had, and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and adver- 
tisements are true, and induces the purchase by the public of respond- 
ent’s preparation “Concentra.” 

Par. 7. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frxprnes As To tHE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 14, 1939, issued and 


JEAN FERRELL, INO. 651 
647 Findings 


subsequently served its complaint in this proceeding upon respondent 
Jean Ferrell, Inc., a corporation, charging it with the use of unfair 
and deceptive acts and practices in commerce in violation of the pro- 
visions of said act. On December 5, 1939, the respondent filed its 
answer in which answer it admitted all the material allegations of 
fact set forth in said complaint and waived all intervening procedure 
and further hearing as to said facts. Thereafter the proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint and the answer thereto and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interests of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Jean Ferrell, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Illinois, with its principal office and place of business located at 112-114 
East Walton Street, Chicago, Ill. Respondent, during the year last 
past, has been and still is engaged in the sale and distribution of a 
preparation known as “Concentra” which is offered for sale and 
sold as a concentrated food product for use as a treatment for obesity 
and asatonic. In the course and conduct of its business, respondent 
causes said preparation, “Concentra,” when sold to be transported 
from its place of business in the State of Illinois to the purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondent maintains, and at all times 
herein mentioned, has maintained, a course of trade in commerce in 
said product among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of, false advertisements concern- 
ing its said preparation “Concentra” by United States mails, in cir- 
culars and other printed or written matter, all of which are distributed 
in commerce among and between the various States of the United 
States, and by other means in commerce, as commerce is defined in the 
Federal Trade Commission Act, for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of its said 
preparation, and has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning its said preparation by various means, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of its said preparation in commerce, as commerce 1s defined 
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in the Federal Trade Commission Act. Among and typical of the 
false statements and representations contained in said advertisements, 
disseminated and caused to be disseminated, as aforesaid, are the 


following: 


The normalizing period, from one to three months, according to the condition 
of the body, will compel the user of CONCENTRA FOOD to frequent eliminations 
from bowels and kidneys with resultant cramps and curious symptoms of the body. 
BE NOT DISTURBED during the normalizing period. CONCENTRA FOOD is 
a PURE FOOD. Several dozen capsules taken by a child at one time causes no 
ill effect. The greater the disturbance in the body the more CONCENTRA FOOD 
one should take. Never cut down on CONCENTRA FOOD because of disturb- 
ance during the normalizing period. 

Take nothing for bodily ailments while on CONCENTRA FOOD. 

4 capsules are found to be equal to the solids of one meal. 

The RHUBABRB corrects the elimination of poisons from the body. If there 
is poison in our body, then the rhubarb may act as a physic, but after the elimina- 
tion of this poison it brings about a normal daily action. It is not what we eat 
that causes incorrect balance of our body, but what we do not eliminate properly. 

The GRAVEL ROOT is a cleanser for the kidneys, thereby eliminating poi- 
sons accumulated in the kidneys, just as the rhubarb does for the alimentary 
tract. 

CONCENTRA FOOD. Concentra Food is as the name implies, a highly con- 
centrated, dehydrated food. This food is in capsule form and contains rhubarb, 
soya bean meal, Irish sea moss, gravel root, and dehydrated cranberries. 

There are 16 elements in the body: oxygen, carbon, hydrogen, calcium, nitro- 
gen, phosphorous, chlorine, sulphur, flucrin, potassium, iodine, iron, magnesia, 
silican manganese and sodium. These 16 elements must be furnished to the body 
in organic form through foods, for it is only through foods that the body is 
built and rebuilt. If there is an over-supply or a deficiency of these elements 
in the body, then that body is either too fat or too thin and needs correcting. 

Concentra Food answers these requirements perfectly as a highly concentrated 
balanced dietetic aid for the furnishing of the corrective organic elements. 

CONCENTRA FOOD aids the correcting of body elements. It will in time bal- 
ance the diet by adding the deficit organic elements and vitamins, starting the 
elimination of gases, poisons, toxins and water deposits. Through the perfect 
balanced nutrition and proper elimination a natural, normal figure is developed 
and health is expressed in the hair, eyes, skin and voice. 

As the system begins absorbing CONCENTRA the need for larger amounts of 
solid food at the evening meal will gradually decrease. 

It is very important that plenty of liquids be consumed each day as the body 
is made up of more than 80% liquids. 


Par. 8. Through the use of the statements hereinabove set forth 
and other similar thereto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative, or therapeutic prop- 
erties of respondent’s preparation, respondent has represented and 
does now represent, directly or indirectly, that Concentra Food is a 
highly concentrated food, safe for use, which, with the addition of 
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liquids, will constitute a balanced diet and replace the ordinary diet; 
that this preparation will supply deficiencies to the human body and 
correct organic elements and cause natural elimination; that the use 
of this preparation will correct both underweight and overweight and 
restore and develop a healthy, normal figure; that it will remove or 
eliminate poisons from the body by reason of the action of rhubarb 
and will eliminate poisons from the kidneys by reason of the action 
of gravel root. 

Par. 4. The aforesaid representations and claims used and dissemi- 
nated by the respondent as hereinabove described are grossly exag- 
gerated, misleading, and untrue. Concentra Food is not a food but 
by reason of the high content of rhubarb present in this preparation 
it is in fact a drug. It is not safe for use by either adults or children 
but instead serious injury to health may result from its continued use, 
as recommended by respondent. This preparation will not constitute 
a balanced diet and does not have sufficient nutritive value to replace 
the ordinary diet. This preparation will not supply deficiencies to 
the human body, correct organic elements or cause natural elimination. 
The use of this preparation will not correct either overweight or under- 
weight and will not restore or develop a healthy, normal figure. 
Respondent’s preparation will not remove or eliminate poisons from 
the body or kidneys. 

Par. 5. In addition to the false and misleading statements herein- 
above set forth the respondent is also engaged in the dissemination of 
false advertisements as aforesaid in that the respondent fails to reveal 
to purchasers and prospective purchasers that the use of said Con- 
centra Food under the condition prescribed in said advertisements or 
such conditions as are customary or usual may in some cases cause 
serious injury to health. 

By reason of the presence of a high perceutage of rhubarb in re- 
spondent’s preparation, the continued use of this preparation over a 
long period of time, as recommended by the respondent would cause 
excessive purgation and result in serious injury to health. 

Par. 6. The use by respondent of the foregoing false, deceptive, and 
misleading statements, representations, and advertisements, dissem1- 
nated as aforesaid, with respect to said preparation, has had, and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and 
advertisements are true, and induce the purchase by the public of 
respondent’s preparation “Concentra.” 
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The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations 
of fact set forth in said complaint, and states that 1t waives all inter- 
vening procedure and further hearing as to the said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Jean Ferrell, Inc., a corporation, 
its officers, agents, representatives, and employees, directly or through 
any corporate or other device, do forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of a preparation containing drugs now designated by the 
name of “Concentra,” or any other preparation composed of substan- 
tially similar ingredients or possessing substantially similar properties, 
whether sold under the same name or any other name, or disseminating 
or causing to be disseminated any advertisements by any means for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, of said preparation, which advertise- 
ments represent, directly or through implication, that said preparation 
“Concentra” is a food or a concentrated food; that with or without 
the addition of liquids it will constitute a balanced diet, or replace the 
ordinary diet; that it will supply deficiencies to the human body; that 
it will correct organic elements; that it will cause “natural” elimina- 
tion; that its use will correct underweight and overweight; that it will 
restore or develop a healthy or normal figure; that it will remove or 
eliminate poisons from the body and kidneys or that its use is safe; or 
which advertisements fail to reveal that the continued use of said 
preparation over a long period of time would cause excessive purga- 
tion and result in serious injury to health of the user. 
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It is further ordered, That the respondent shall within 10 days after 
service upon it of this order, file with the Commission an interim re- 
port in writing stating whether it intends to comply with this order, 
and if so, setting forth in detail the manner and form in which it in- 
tends to comply, and that within 60 days after the service upon it of 
this order, said respondent shall file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE Matter OF 


CLAYTON L. WARDELL, TRADING AS WARDELL PIANO 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. & OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3967. Complaint, Dec. 9, 1939—Decision, Mar. 9, 1940 


Where an individual engaged in sale and distribution of musical instruments, 
including pianos, to purchasers in various other States and in the District of 
Columbia, in substantial competition with others engaged in sale and dis- 
tribution of such products in commerce as aforesaid; in statements con- 
cerning character and price of his planos disseminated among prospective 
purchasers through newspaper advertisements, postcards sent through the 
mails, and other printed and written matter, and through his agents or 
representatives— 

Represented, directly and indirectly, that his said products were pianos which, 
having been previously sold on deferred payment plan and repossessed from 
original purchasers because of failure to meet payments due thereon, were 
offered for resale at prices representing only unpaid payments due, and 
prices substantially less than those at which said pianos would ordinarily be 
sold by him in customary and normal course of business, through such 
typical statements as “* * * Rather than reship to the factory, we would 
like to sell these to responsible parties for the balance due * * *,” and 
to do so would “accept terms of $6 and $8 per month” ; 

Facts being many pianos thus offered for sale by him were not products pre- 
viously sold and repossessed as aforesaid, but were taken from his regular 
stock, and prices thereof were not in any sense sacrifice prices and did not 
represent any balance due thereon by former purchasers, but were usual 
prices at which such products were customarily offered for sale and sold by 
him in regular and normal course of business; 

With effect of misleading and deceiving purchasing public into erroneous and 
mistaken belief that such statements and representations were true, and of 
causing substantial portion thereof, because of such beliefs, to purchase his 
said pianos in preference to products of those competitors aforesaid, who do 
not falsely represent that prices quoted by them are lower than their usual or 
customary prices: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition and unfair and deceptive acts and practices 
in commerce. 


Mr. Jesse D. Kash for the Commission. 
Gill & Gill, of Sioux City, Ia., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Clayton L. Wardell, 
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an individual trading as Wardell Piano Co., hereinafter referred to 
as respondent, has violated the provisions of said act, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapn 1. Clayton L. Wardell is an individual trading and do- 
ing business under the name of Wardell Piano Co., with his principal 
place of business located at 909 Pierce Street, Sioux City, Iowa. 

Par. 2. In the course and conduct of his aforesaid business, re- 
spondent has been engaged for more than 1 year last past in the 
sale and distribution of musical instruments, including pianos. Re- 
spondent causes his products, when sold by him to be transported 
from his aforesaid place of business in the State of Iowa to the 
purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

Respondent maintains, and has at all times mentioned herein, 
maintained a course of trade in said musical products in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of his said business, respondent 
is now and has been for some time last past engaged in substantial 
competion with other individuals and with firms and corporations 
also engaged in the business of selling and distributing in commerce, 
among and between the various States of the United States and in 
the District of Columbia, musical instruments, including pianos. 

Par. 4. In the course and conduct of his said business and for the 
purpose of inducing the purchase of his pianos the respondent makes 
representations concerning the character and price of his said pianos, 
which representations are disseminated among prospective purchasers 
by means of newspaper advertisements, by post cards sent through 
the United States mails, by other printed and written material and 
orally through respondent’s agents and representatives. Among 
and typical of such representations are the following: 

We have in your vicinity two small sized Baldwin-made pianos—one a small 
apartment Baby Grand and the other a handsome small Bungalow Upright— 
Rather than reship to the factory, we would like to sell these to responsible 
parties for the balance due. In order to do this we will accept terms of $6 and 


$8 per month. 
Would you be interested in one of these instruments? If not, have you a 


friend or relative who would be? : 
Just drop a line to the address below. We will advise you where these pianos 


can be seen and the amount of balance due. 
Wardell Piano Company, 


Baldwin Factory Distributors, 
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Through the use of the representations and statements hereinabove 
set forth, and others similar thereto not specifically herein set out, 
all of which purport to be descriptive of the make, kind, character, 
and prices of his said pianos, the respondent has represented and does 
now represent, directly or indirectly, that said pianos are instruments 
which, having been previously sold on a deferred payment plan, have 
been repossessed by respondent from the original purchaser because 
of the failure of such purchaser to meet the payments due thereon; that 
said pianos are being offered by respondent for resale at prices which 
represent only the unpaid balances due thereon; and that such prices 
are sacrifice prices and are substantially less than the prices at which 
such pianos would ordinarily be sold by respondent in the customary 
and normal course of business. 

Par. 5. The aforesaid representations are grossly exaggerated, 
false, and misleading. In truth and in fact many of the pianos 
offered for sale by respondent as aforesaid are not pianos which have 
been previously sold by respondent and repossessed from such origi- 
nal purchasers, but are pianos taken from respondent’s regular stock. 
The prices at which respondent offers said pianos for sale are in no 
sense sacrifice prices and do not represent any balance due thereon 
by former purchasers but are in fact the usual prices at which such 
pianos are customarily offered for sale by respondent in the regular 
and normal course of business. 

Par. 6. The use by the respondent of the aforesaid false, deceptive, 
and misleading statements and representations, with respect to his 
said pianos, has had and now has the tendency and capacity to, and 
does mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such statements 
and representations are true, and causes and has caused a substantial 
portion of the purchasing public, because of such erroneous and mis- 
taken belief, to purchase respondent’s said pianos. 

Par. 7. Among the competitors of respondent as referred to in 
paragraph 3 herein are many who do not falsely represent the make, 
kind, character, and prices of their pianos. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 9, 1939, issued and 
subsequently served its complaint in this proceeding upon respondent 
Clayton L. Wardell, an individual trading as Wardell Piano Co., 
charging him with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On January 5, 1940, the 
respondent filed his answer in which answer he admits all the 
material allegations of fact set forth in said complaint and waives 
all intervening procedure and further hearing as to said facts. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, Clayton L. Wardell, is an indi- 
vidual, trading and doing business under the name of Wardell 
Piano Co., with his principal place of business located at 909 Pierce 
Street, Sioux City, Iowa. 

Par. 2. Respondent is now, and has been for more than 1 year 
last past, engaged in the sale and distribution of musical instruments, 
including pianos. Respondent causes his products when sold by 
him to be transported from his aforesaid place of business in the 
State of Iowa to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has main- 
tained a course of trade in said musical instruments in commerce be- 
tween and among the various States of the United States and in 
the District of Columbia. 

Par. 3. In the course and conduct of his said business, respondent 
is now, and has been for some time last past, engaged in substantial 
competition with other individuals and with firms and corporations 
also engaged in the business of selling and distributing musical 
instruments, including pianos, in commerce between and among the 
various States of the United States and in the District of Columbia. 
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Par. 4. In the course and conduct of his said business and for the 
purpose of inducing the purchase of his pianos the respondent has 
made and makes representations concerning the character and price 
of his said pianos which representations are disseminated among 
prospective purchasers by means of newspaper advertisements, by 
postcards sent through the United States mails, by other printed 
and written matter and orally through respondent’s agents and 
representatives. 

Among and typical of such representations are the following: 

We have in your vicinity two small sized Baldwin Made Pianos—one a Small 
Apartment Baby Grand and the other a Handsome Small Bungalow Upright— 
Rather than reship to the factory, we would like to sell these to responsible 


parties for the balance due. In order to do this we will accept terms of $6 
and $8 per month. 


Would you be interested in one of these instruments? If not, have you a 
friend or relative who would be? 


Just drop a line to the address below. We will advise you where these 
pianos can be seen and the amount of balance due. 


Wardell Piano Co. 

Baldwin Factory Distributors * * *. 

The Commission finds that through the use of the representations 
and statements hereinabove set forth, and others similar thereto not 
herein set out the respondent has represented and does now represent, 
directly or indirectly that his said pianos are instruments which 
having been previously sold on a deferred payment plan have been 
repossessed by the respondent from the original purchasers thereof 
because of the failure of such purchasers to meet the payments due 
thereon; that said pianos are being offered by respondent for resale 
at prices which represent only the unpaid payments due thereon 
and which are substantially less than the prices at which such 
pianos would ordinarily be sold by respondent in the customary and 
normal course of business. 

Par. 5. The Commission finds that the aforesaid representations 
are grossly exaggerated, false, and misleading. In truth and in fact 
many of the pianos offered for sale by respondent as aforesaid are not 
pianos which have been previously sold by respondent and repossessed 
from such original purchasers but are pianos taken from respondent’s 
regular stock. The prices at which respondent offers said pianos for 
sale are not in any sense sacrifice prices and do not represent any 
balance due thereon by former purchasers but are in fact the usual 
prices at which such pianos are customarily offered for sale and sold 
by respondent in the regular and normal course of business. 

Par. 6. The use by respondent of the aforesaid false, deceptive, and 
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misleading statements and representations with regard to the said 
pianos have had and now have the tendency and capacity to, and do, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such statements and rep- 
resentations are true, and cause and have caused a substantial portion 
of the purchasing public because of such erroneous and mistaken 
beliefs to purchase respondent’s said pianos in preference to the 
pianos of those competitors of respondent referred to in paragraph 
3 hereof, who do not falsely represent that prices quoted by them are 
lower than their usual or customary prices. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein set 
forth are all to the prejudice and injury of the public and of respond- 
ent’s competitors and constitute unfair methods of competition and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer the respondent admits all of the material 
allegations of fact set forth in said complaint and states that he 
waives all intervening procedure and further hearing as to the facts, 
and the Commission having made its findings as to the facts and its 
conclusion that respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Clayton L. Wardell, trading as 
Wardell Piano Co., or trading under any other name or names, his 
representatives, agents, and employees, directly or through any cor- 
porate or other device, in connection with the offering for sale, sale, 
and distribution of pianos in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Representing that the prices at which respondent offers for 
sale and sells his products constitute a discount to the purchaser, or 
that such prices are special or reduced prices, or that such prices rep- 
resent only an unpaid balance due on such products by the original 
purchaser, when, in fact, such prices are the usual and customary 
prices at which respondent sells such products in the normal and 
usual course of business. 
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2. Representing as the customary or regular prices or values of 
respondent’s products prices and values which are in excess of the 
prices at which such products are regularly and customarily sold by 
respondent in the normal and usual course of business. 

3. Representing that pianos have been repossessed from the pur- 
chasers thereof when such pianos have not in fact been so repossessed. 

It is further ordered, That respondent shall within 60 days after 
service upon him of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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ARMY AND NAVY TRADING COMPANY 
MODIFIED CEASE AND DESIST ORDER 
Docket 2285. Order, Mar. 13, 1940 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which (1) original order issued 
on November 26, 1935, 21 F. T. C. 541, and in which (2) Court of Appeals for 
District of Columbia, on January 4, 1937, in Federal Trade Commission. v. 
Army and Navy Trading Co., 88 F. (2d) 776, 24 F. T. C. 1601, rendered its 
opinion and issued its order modifying Commission’s order in certain par- 
ticulars and affirming same in certain particulars— 

Requiring, in view of said facts and further fact that more than two years have 
elapsed since original order with proviso permitting, for said period, certain 
use of words “Formerly Army and Navy Trading Company,” that respondent 
corporation cease and desist from using, in connection with its corporate 
name, words “Army and Navy” or either of them, and from advertising, as 
below in detail set forth, and subject to provisions therein stated, words 
“Army or Nayy” as descriptive of or in connection with their merchandise. 


Moprirtep Orper To CrAsE AND Desist 


This proceeding coming on for further hearing before the Fed- 
eral Trade Commission and it appearing that on November 26, 
1935, the Commission made its findings as to the facts herein and 
concluded therefrom that respondent had violated the provisions of 
Section 5 of the Federal Trade Commission Act and issued and 
subsequently served its order to cease and desist; and it further 
appearing that on January 4, 1937, the United States Court of 
Appeals for the District of Columbia rendered its opinion and issued 
its order modifying the aforesaid order of the Commission in certain 
particulars and affirming said order in other particulars; and it 
still further appearing that the aforesaid order to cease and desist 
issued by the Commission contained a proviso that for a period of 
2 years from the date of the service thereof, the respondent was 
permitted to use in connection with such corporate or trade name 
as it might assume the words “Formerly Army and Navy Trading 
Company,” and that more than 2 years have elapsed since the date 
of the service of the Commission’s order to cease and desist. 

Now, therefore, Pursuant to the provisions of subsection (i) of 
section 5 of the Federal Trade Commission Act, the Commission 
issues this its modified order to cease and desist in conformity with 
the said Court order: 

260605™—41—vol. 30 —45 
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It is now ordered, That the respondent Army and Navy Trading 
Company, in connection with the conduct of its mercantile estab- 
lishment within the District of Columbia, cease and desist from: 

1. Using in connection with its corporate name the words “Army 
and Navy” or either of them. 

9. Advertising or causing to be advertised by means of radio 
broadeasts or in any circulars, trade journals, daily newspapers, or 
other periodicals the words “Army or Navy,” or either of them, 
as descriptive of, or in connection with, any merchandise offered for 
sale or sold to the public, unless in fact such merchandise was actually 
procured, directly or indirectly, from the War or Navy departments 
of the United States; provided, however, that the words “Army and 
Navy,” or either of them, may be used as descriptive of particular 
lots of merchandise made for the War or Navy departments, or 
according to Army and Navy specifications, if the origin and char- 
acter of the particular lot of merchandise and its exact relation- 
ship to the Army or Navy is accurately specified and stated in type 
equally as conspicuous as the words “Army and Navy” and in immedi- 
ate conjunction therewith. 

It is further ordered, That the respondent shall, within 30 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 
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AMERICAN VENEER PACKAGE ASSOCIATION, INC., EAST- 


(ere) 


ERN PACKAGE ASSOCIATION, SOUTHERN PACKAGE 
ASSOCIATION, INC., THE STEVENSON CORPORATION, 
AND CHARLES R. STEVENSON ET AL. 


MPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. & OF AN ACT OF CONGRESS APPROVED SHPT, 26, 1914 


Docket 3556. Complaint, Aug. 25, 1938—Decision, Mar. 15, 1940 


Where three local trade groups and members, manufacturers of veneer con- 


(a 


(D 


(ec 


tainers, in the formation of which, in the latter part of 1985 and the early 
part of 1936, American Veneer Package Association, with membership 
comprising many of the larger or more important members of the industry, 
cooperated and assisted for the more effective self-regulation of the indus- 
try, and which three local trade groups included (1) Georgia Association, 
composed of larger and principal manufacturers of veneer containers in 
said and southern States, (2) Hastern Package Association, made up of manu- 
facturers of veneer containers in New Jersey, Pennsylvania, Delaware, 
and contiguous territory, and (3) North and South Carolina Veneer Associa- 
tion, made up of principal manufacturers making and selling veneer con- 
tainers in said States; by and with the active assistance and cooperation 
of said American Association and its officers, and acting within and for 
their respective territories— 
Discussed, at open meetings, and agreed upon, prices, conditions, terms 
of sale and discounts, and entered into and executed contracts and agree- 
ments which resulted in the fixing of such prices, etc., relative to the 
sale and distribution of veneer containers used in packaging fruits and 
vegetables, and, in certain cases, made f. o. b. prices and delivered prices 
Same, and revised prices of one group, So as to be in harmony with those of 
another, and in certain situations to meet condition brought about by 
shipments from State of Texas into territory involved of products in 
question at substantially lower prices as result of high price level fixed, 
and following effort to induce Texas manufacturers to protect prices filed 
and agreed upon by particular trade group here involved, and in such gen- 
eral connection and among other things, took measures designed to meet 
price-disrupting factor involved in sale of No. 2 baskets; 
Executed written membership contracts between the various members and 
their respective associations which set forth terms and conditions of sale 
and charges for various items and dealer discounts, and which defined 
as dealer one who sold product and guaranteed and collected account but 
did not haul or warehouse and for whom manufacturer made delivery, 
and distributor or jobber as one who sold product and guaranteed and 
collected account and in addition thereto warehoused and delivered product, 
and which limited discount of former to 5 percent, and provided for latter 
additional 5 percent; and 
) Voted on lists submitted by various manufacturing members of persons 
or firms submitted to manufacturer’s respective association as entitled, 


— 


wm 
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in his opinion, to dealer or distributor discounts, and placed on dealer- 
distributor list for each association only such names as thus approved, 
and agreed that only those appearing on such lists were entitled to such 
discounts, and, after vote, compiled and distributed, through respective 
secretaries, master lists of such approved dealers and distributors, with 
many originally submitted for such lists by respective members rejected 
by vote of members’ competitors; and 

Employed, in case of some, representatives to investigate complaints of 
sales made below agreed prices and granting of discounts to persons and 
firms not on dealer lists, and to determine compliance with agreed prices 
and the allowing of proper discounts to dealers and distributors, and, at 
meetings, made complaints of sales below prices agreed on subject of 
discussion ; and 


Where said American Veneer Package Association and its officers— 


(e) 


(f) 


(9) 


Took an active part in promoting said membership contracts in various local- 
ities and acted as medium for exchange of information between members 
of such various groups and as a general bureau for such exchange; 
Sought to ascertain Texas manufacturer responsible for supplying or 
shipping baskets at lower prices into trade territory involved, as above 
set forth, setting forth that “we cannot let one or two manufacturers 
dictate the situation in other territories,’ and that any information 
addressee could supply with respect to the matter would be appreciated ; 
and 

Took an active part, through secretary common to both organizations, in 
the matter of submission of lists of those entitled to various discounts, 
and aided, in such and other trade territory, the revision, making and 
dissemination of agreed schedules and prices and price schedules, not 
distributed generally either to customers or members of trade, but for 
member use exclusively ; and 


Where a corporation, together with numerous individuals doing business as 


(h) 


partners, and engaged under firm name in business management and busi- 
ness engineering, following the explanation of their “live and let live” 
plan by representative before convention of aforesaid American Veneer 
Package Association and before meeting of aforesaid North and South 
Carolina Veneer Package Association, and their resulting employment to 
conduct survey of entire veneer package industry, and the making of 
such surveys in Eastern Package Association, North and South Carolina 
Association and Georgia Association territories, and in New York, the 
Kast, Midwest, West, and Texas, as below set forth, and division of terri- 
tories into zones, secretaries of which said various zones were employees 
of such business management and engineering firm— 

Persuaded manufacturers, acting through such secretaries and representa- 
tives, to hold their production within their normal position as indicated 
by above surveys, which covered, for particular zones, production and sale 
of bushel and half-bushel baskets and other containers and dollar value 
thereof for period involved, and incident to which they furnished each 
member, in respective territory where survey was conducted, statistical 
report showing his normal volume relationship over two-year period in- 
volved as compared to total volume of sales in territory, and further inci- 
dent to which monthly reports were furnished showing volume of sales 
of each member as compared to total volume, and attempted to impress 


(i) 
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on manufacturers in various zones necessity for not exceeding their 
so-called normal positions, telling members that they, the members, could 
increase their volume relationship only by taking some of another manu- 
facturer’s volume; 

Obtained assurances from many members, as aforesaid, that they, the 
members, would curtail their production so that it would remain somewhat 
within its so-called normal volume, and contacted manufacturer found 
at any time to be exceeding to any great extent his normal production 
through zone secretary or representative, and requested such manu- 
facturer to curtail production, and obtained promises wherever possible 
from manufacturers who, in the various zones, expected said firm’s opera- 
tion to stabilize and increase prices, that they would reduce production 
so that their normal volume would not greatly exceed that shown in 
original survey; and 


Where said various manufacturers concerned, engaged in manufacture and 


(J) 


sale of aforesaid containers for fruit and vegetables, and members, as 
case might be, of different associations and groups concerned, and _ lo- 
cated within different geographical zones created by said business man- 
agement firm, i. e— 

(1) Zone C, or territory of Southern Package Association, result of 
eonsolidation of aforesaid Georgia and North and South Carolina Associa- 
tions; 

(2) Zone B, or territory of Eastern Package Association, covering Vir- 
ginia, Maryland, Delaware, New Jersey, and certain specified counties in 
Pennsylvania, West Virginia, and North Carolina; 

(3). Zone A, or territory of Northeastern Package Association, em- 
bracing all of New England, New York State, various counties in Penn- 
sylvania and West Virginia, formed early in 1987 by said business manage- 
ment firm and followed its survey in territory as above indicated ; 

(4) Zone EH, or territory of Midwest Package Association, including 
veneer package manufacturers in Michigan, Indiana, Kentucky, Tennessee, 
Illinois, Iowa, Minnesota, Wisconsin, Missouri, Ohio, and western part of 
West Virginia (with Ohio and western part of West Virginia consid- 
ered jointly as part of Zone A), and in which there had been no organi- 
zation or association until formation of such Midwest group under supervision 
of said management firm and survey in territory in question; and 

(5) Zone D, or territory of Texas group in which similar survey was 
conducted, and which included all States west of Mississippi and east 
of Rocky Mountains in which were located veneer package manufacturers 
and customers, and activities of which were similar to those of other 
groups and zone organizations, as above described, and involved intent 
and effect of establishing non-competitive prices and stabilizing relative 
volumes of business done by various members— 

Divided the territory in which their producing plants were located, and 
into which their products were shipped, into geographical zones or areas 
composed as above indicated, and with definite exact boundary lines, 
and filed, after conference and discussion among the producers in the 
respective zones and effective therein, zone prices for delivery at all 
points throughout a particular zone and for all producers therein, without 
regard to fact that cost of delivery varied substantially between respec- 
tive producing points and any given place of delivery, and including 
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in such prices, filed with their respective zone secretaries, both current 
and future prices which, as applicable within each zone, were identical, 
but which, as to prices of different zones, differed, and which prices or 
price lists, distributed to members of zone in which they were filed by zone 
secretary, were also filed by various zone secretaries with American 
Veneer Package Association, and by latter, through its secretary, dis- 
tributed to member manufacturers in all zones who were interested in 
making sales to zones in which filed prices were effective, and which 
price lists and statistical information were, as general practice, neither 
published nor furnished to customers of trade, but were for confidential 
use of members only ; 

Continued, generally, practices hereinbefore set forth and indicated, pre- 
ceding employment of said business management firm and surveys thereof, 
and including the making of membership agreements setting forth prices, 
terms, ete., and price discussions and understandings at meetings, and 
the submission of those thought eligible for dealer or distributor dis- 
counts, and the making therefrom of master lists for distribution among 
members and guidance thereof in granting of discounts, and also filed 
with various secretaries and employees of said business management 
firm their invoices, or submitted to inspection thereof by such secretaries 
and employees, and took measures directed against disruption of price 
levels, such as deferring, controlling, or withholding production in anticipa- 
tion of small demand and crop shortages, or through purchase of con- 
tainers to prevent their offer in organization territory by cut-price manu- 
facturer, and through steps directed at controlling sale of No. 2 baskets 
as price-disrupting factor, and, in certain territory, agreed, as price 
maintenance measure, to follow, in lieu of general filing of price lists, lists 
filed by certain company or concern; and 


Where said business engineering firm, through its representatives— 


(7) 


Checked invoices of members of various zones and contacted any member 
thus found to have made sales below filed prices, either in his zone or in 
another, or to have quoted discount to others than those appearing on 
dealer-distributor lists, and sought to persuade such member or members 
to discontinue making such below-price sales in his own or in outside 
zones, and to discontinue money discounts to others than those who ap- 
peared on such distributor lists, or in excess of those provided for, and 
emphasized control or curtailment of production as essential step in direc- 
tion of price maintenance or increase, and sought to and did bring about such 
production control or curtailment; and 


Where members of the aforesaid various group or zone associations— 
(m) Agreed that they would not ship into adjoining zone without conforming 


to prices prevalent in zone of vendee, and protected in accordance with 
understanding of members of the various associations, the prices filed in 
the different zones and cooperated in the maintenance thereof; and 


Where said various zones and their representatives, following said business 


management concern’s becoming business manager thereof— 


(n) Cooperated more closely between and among themselves, with their secre- 


taries, who were employees of said business management firm and the 
managing directors of each zone and under general supervision of an 
official of said firm, receiving from members filed prices and distributing 
same to other secretaries and to secretary of aforesaid American Veneer 


AMERICAN VENEER PACKAGE ASSOCIATION, INC., ET AL. 669 


665 Syllabus 


Package Association, and with and through invited attendance of rep- 
resentatives of the different zones at meetings of other zone associations, 
the holding of joint association meetings, and attendance at different 
zone meetings of aforesaid official of said business management firm, who 
was general zone supervisor, and report by him of progress of other zones, 
and discussion of price and dealer lists of other zones at different zone 
meetings; and 

Where secretary of said American Veneer Package Association— 

(0) Collaborated with the various secretaries in general distribution of prices 
to all members of all zones, with members instructed, when selling in other 
zones, to obtain information from their zone secretary as to whether 
proposed vendee was dealer or distributor, with intent of protecting prices 
and discounts prevalent in various zones; 

With result that said understandings, agreements, combinations and con- 
spiracies, and things done thereunder and pursuant thereto and in further- 
ance thereof, had a dangerous tendency to, and actually did, hinder and 
prevent price competition between and among member concerns of said 
various associations in sale of veneer fruit and vegetable containers and 
parts thereof in commerce, and placed in said various concerns, associations, 
ete., aS hereinabove set forth, power to control and enhance prices and 
unreasonably restrain commerce in said products and parts thereof: 

Held, That said understandings, agreements, combinations and conspiracies, rand 
things done thereunder and pursuant thereto and in furtherance thereof, 
as above set forth, were all to the prejudice of the public and constituted 
unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 

Mr. Daniel J. Murphy for the Commission. 

Morelock & Lamb, of Washington, D. C., for American Veneer 
Package Association, Eastern Package Association, Southern Pack- 
age Association, Inc., Northeastern Veneer Package Association, 
Midwest Package Association, and various officers and members of 
said associations, and together with Mr. Ross R. Guthrie, of Wash- 
ington, D. C., for various members of said associations. 

Wise, Corlett & Canfield, of New York City, for The Stevenson 
Corporation, Stevenson, Jordan & Harrison, Frederick W. Masie, 
Norman G. Asbury, George A. Cooper and J. L. Giacomino. 

Brown & Watts, of Barnwell, S. Car., for Greene Lumber & 
Crate Co. 

Mr. F. C. Hillyer, of Jacksonville, Fla., for Adkins Manufacturing 
Co., Georgia Veneer & Package Co., Pierpont Manufacturing Co. 
and Southern Crate & Veneer Co. 

Clark, Pryor, Hale & Plock, of Burlington, Ia., for Burlington 
Basket Co. 

Dewey & Cummins, of Cairo, Ill., for Swisshelm Veneer Co. 

Foulston, Siefkin, Foulston & Morris, of Wichita, Kans., for 
Roberts-Liggett Co. 
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Mr. Frederick C. Cogshall, of South Haven, Mich., for Pierce- 


Williams Co. ‘ 
Murrey & Murrey, of Gallatin, Tenn., for Strawberry Crate Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the corporations, 
associations, firms, and individuals hereinafter described and named 
as respondents, have been, and are now, using unfair methods of 
competition in commerce, as “commerce” is defined in said act; and 
it appearing to the said Commission that a proceeding by it in re- 
spect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrapni 1. Respondent American Veneer Package Association, 
Inc., is a nonprofit corporation, organized, existing, and doing busi- 
ness under and by virtue of the laws of the State of Delaware and 
having its principal office at 804 Seventeenth Street, NW., Wash- 
ington, D. C. It was organized, and, for the past several years, has 
acted, as a trade association for the promotion and protection of 
the interests of its members who are engaged in the manufacture 
and sale of one or more of various types of veneer containers used 
in packaging fruits and vegetables for transportation from the pro- 
ducers of said fruits and vegetables to ultimate consumers. These 
containers are described and designated as baskets, tubs, crates, 
hampers, lugs, boxes, cartons, and by various and sundry other 
names commonly used in the industry in referring to veneer con- 
tainers, and the parts thereof, for the packaging of fruits and 
vegetables, 

The respondent officers of said respondent corporation are as 
follows: 

President, Frank M. Harrison, % F. W. Harrison & Company, 
Painesville, Ohio; 

Vice-president, George Talbot, Jr., % Evansville Container Com- 
pany, Evansville, Indiana; 

Vice-president, R. O. Fletcher, % Acme Veneer Package Com- 
pany, Orchard Park, New York; 

Treasurer, Willis W. Hargroves, % Planters Manufacturing Com- 
pany, Portsmouth, Virginia ; 

Secretary-manager, Robert W. Davis, 804 17th Street, N. W's 
Washington, D. C. 

Par. 2. Respondent Eastern Package Association is an unincor- 
porated trade association having its headquarters or executive offices 
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at 133 South 36th Street, Philadelphia, Pa. Its membership con- 
sists of certain persons, partnerships, and corporations engaged in 
the manufacture and sale of one or more of the various types of 
veneer containers described in paragraph 1 hereof, and having places’ 
of business in the States of New Jersey, Maryland, Delaware, Vir- 
ginia, eastern Pennsylvania, and eastern West Virginia. In 1936, 
Edwin P. Brown and Robert W. Davis served as chairman and sec- 
retary, respectively, of said respondent association, and said officers 
were succeeded, in 1937, by Frederick W. Masie and Ross R. Guthrie. 
The respondent members of said respondent association are as 
follows: 

Berryville Basket Co., Berryville, Va. 

M. J. Dilks, W. B. Pepper and Leslie K. Chance, partners, doing 
business under the firm name of M. J. Dilks & Co., Dividing Creek, 
N. J. 

William W. Dilks & Son, Inc., Swedesboro, N. J. 

Farmco Package Co., Norfolk, Va. 

Louis P. Finger, trading as Finger Bros., Franklinville, N. J. 

Goldman Package Manufacturing Co., Glassboro, N. J. 

Jersey Package Co., Bridgeton, N. J. 

Marvil Package Co., Laurel, Del. 

Planters Manufacturing Co., Portsmouth, Va. 

Ramsey Package Corporation, Driver, Va. 

Riverside Manufacturing Co., Murfreesboro, N. C. 

Virginia Cooperage Co., Inc., Cloverdale, Va. 

Par. 3. Respondent Southern Package Association, Inc., is a cor- 
poration, organized, existing, and doing business under and by virtue 
of the laws of the State of Georgia, and having its offices and prin- 
cipal place of business at 1617 First National Bank Building, Char- 
lotte, N. C. The said respondent corporation was formerly known as 
Georgia Basket Association; on or about June 1937, after the said 
Georgia Basket Association included in its membership the mem- 
bers of the North and South Carolina Veneer Package Association, 
an unincorporated group of veneer package manufacturers, the name 
of Georgia Basket Association was changed to Southern Package 
Association, Inc. The respondent officers of said respondent corpora- 
tion are as follows: 

Chairman, Herbert J. Linder, Adams Run, S. C. 

Vice president, Walter E. Morgan, Americus, Ga. 

Secretary, Norman G. Asbury, Charlotte, N. C. 

Treasurer, D. E. Shuman, Allendale, S. C. 


The respondent members of said respondent corporation are cer- 
tain persons, partnerships, and corporations engaged in the manu- 
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facture and sale of one or more of the various types of veneer 
containers described in paragraph 1 hereof, and having places of 
business in the States of North Carolina, South Carolina, Georgia, and 
Alabama; said respondent members are as follows: 


W. E. Anderson and T. H. Whisanant, partners, doing business 
under the firm name of Greene Lumber & Crate Co., Williston, S. C. 

Leigh Banana Case Co., 1421 South Aberdeen Street, Chicago, Tl. 

B. E. Martin, Mount Olive, N. C. 

Patten Package Co., Inc., Calypso, N. C. 

Farmco Package Corporation, Norfolk, Va. 

Planters Manufacturing Co., Portsmouth, Va. 

Atkins Manufacturing Co., Gainesville, Fla. 

Georgia Veneer & Package Co., Brunswick, Ga. 

Pierpont Manufacturing Co., Savannah, Ga. 

Marvil Package Co., Laurel, Del. 

Evansville Container Co., Evansville, Ind. 

Hollywood-Beaufort Package Corporation, Norfolk, Va. 

Walter A. Corbett and Mary Doe Corbett, partners, doing business 
under the firm name of Corbett Package Co., Wilmington, N. C. 

Mount Olive Manufacturing Co., Mount Olive, N. C. 

Riverside Manufacturing Co., Murfreesboro, N. C. 

Alabama Basket Co., Inc., Eufaula, Ala. 

Dayton Veneer & Lumber Mills, Dayton, Tenn. 

John D. Gunn and John M. Gunn, partners, doing business under 
the firm name of The Peerless Basket Co., Cuthbert, Ga. 

Southern Crate & Veneer Co., Macon, Ga. 

Edgerton Manufacturing Co., Plymouth, Ind. 


Par. 4. Respondents, The Stevenson Corporation, organized, exist- 
ing and doing business under the laws of the State of New York, 
and Charles R. Stevenson, T. M. Harrison, C. H. Ferris, N. M. Perris, 
KE. G. Ackerman, A. H. Dyer, R. E. Case, F. L. Sweetser, W. R. 
Guthrie, A. P. Nonweiler, S. M. Hudson, R. R. Bliss, L. P. Platt, 
Howard Marvin, and D. M. Metzger, are partners doing business 
under the firm name of Stevenson, Jordan & Harrison, with a prin- 
cipal place of business at 19 West 44th Street, New York, N. Y. The 
said respondents are engaged in business management and business 
engineering. 

Par. 5. Respondent Northeastern Veneer Package Association is an 
unincorporated trade association having its offices and principal place 
of business at 517 Terminal Building, 65 Broad Street, Rochester, 
N. Y. The respondent officers of said respondent association are: 

President, B. H. Droman; vice-president, T. W. Windnagel; secre- 
tary-treasurer, George A. Cooper. 
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The respondent members of said respondent association are certain 
persons, partnerships, and corporations engaged in the manufacture 
and sale of one or more of the various types of veneer containers 
described in paragraph 1 hereof, and having places of business in the 
New England States, New York and western Pennsylvania. The 
said respondent members of said respondent association are as follows: 

Acme Veneer Package Co., Inc., Orchard Park, N.Y. 

John Bacon, Inc., Gasport, N. Y. 

Guile & Windnagle, Inc., Penn Yan, N. Y. 

Webster Basket Co., Webster, N. Y. 

Ellicottville Basket Co., Ellicottville, N. Y. 

Attica Package Co., Attica, N. Y. 

Barden & Robeson Co., Penn Yan, N. Y. 

Sodus Basket Co., Sodus, N. Y. 

Bellaire & Schroeder, Inc., Hamburg, N. Y. 

Madison County Basket Co., Hamilton, N. Y. 

Par. 6. Respondent Midwest Package Association is an unincor- 
porated trade association having its offices and principal place of 
business at 180 East Washington Street, Indianapolis, Ind. The 
respondent officers of said respondent association are: 

President, George H. Talbot, Sr.; vice-president, S. C. Bulliet; 
secretary-treasurer, J. L. Giacomino. 

The respondent members of said respondent association are certain 
persons, partnerships and corporations engaged in the manufacture 
and sale of one or more of the various types of veneer containers 
described in paragraph 1 hereof, and having places of business in 
the States of Kentucky, Tennessee, Indiana, Illinois, and various 
other States in the Midwest. Said respondent. members of said re- 
spondent association are as follows: 


Berrien County Package Co., Benton Harbor, Mich. 
Burlington Basket Co., Burlington, Iowa. 
Edgerton Manufacturing Co., Plymouth, Ind. 

B. C. Jarrel & Co., Humboldt, Tenn. 

Swisshelm Veneer Co., Mound City, Ill. 

Frank L. Deaner & Sons, Sodus, Mich. 

New Albany Box & Basket Co., New Albany, Ind. 
Ottawa Basket Co., Oak Harbor, Ohio. 
Roberts-Liggett Co., Metropolis, TIl. 
Bloomington Basket Co., Bloomington, Ind. 

H. A. DuBois and Sons Co., Cobden, Il. 
Evansville Container Co., Evansville, Ind. 
Newton Box & Basket Co., Newton, Ill. 
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Schwarz Basket & Box Co., Topeka, Kans. 

Paducah Box & Basket Co., Paducah, Ky. 

Harrison Manufacturing Co., Shelby, Mich. 

Pierce-Williams Co., Jonesboro, Ark. 

Strawberry Crate Co., Portland, Tenn. 

Par. 7. The members of the respondent associations and organiza- 
tions, as described in paragraphs 2, 3, 5, and 6, and hereinafter referred 
to as member respondents, in the course and conduct of their busi- 
ness, manufacture, sell, and distribute a large percentage (probably 
90 percent) of all the veneer containers, described in paragraph 1 
hereof, used in the packaging of fruit and vegetables in the various 
States of the United States east of the Rocky Mountains. The said 
member respondents sell their said products to wholesalers, dealers, 
and consumers located at various points throughout the United States, 
and, when sales are made and as a part thereof, regularly have 
shipped, and do ship, said products to the purchasers thereof at 
their respective points of location in the several States of the United 
States, other than in the States of the origin of such shipments. 
Said member respondents maintain a constant current of trade and 
commerce in said products between and among the several States 
of the United States and in the District of Columbia. 


Prior to the adoption of the practices hereinafter described, said 
member respondents were in active and substantial competition with 
each other, and with other members of the industry, in making and 
seeking to make sales of their products in trade and commerce be- 
tween and among the several States of the United States and in the 
District of Columbia; but for the practices hereinafter described such 
active and substantial competition would have continued until the 
present and said member respondents would now be in active and 
substantial competition with each other and with other members of 
the industry. 

Par. 8. Beginning about July 1935, and continuing until about the 
early part of the year 1937, the member respondents, as set forth in 
paragraphs 2 and 3 hereof, as members of the respondent Eastern 
Package Association, North and South Carolina Veneer Package 
Association, and Georgia Basket Association and in cooperation with 
the respondent American Veneer Package Association, Inc., entered 
into understandings, agreements, combinations, and conspiracies; and 
in the early part of the year 1937, at which time the respondents 
Northeastern Veneer Package Association and Midwest Package 
Association were organized, all the respondents entered into un- 
derstandings, agreements, combinations, and conspiracies; said under- 
standings, agreements, combinations, and conspiracies were entered 
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into, and thereafter carried out, for the purpose and with the effect 
of restricting, restraining and monopolizing, and suppressing and 
eliminating competition in, the sale of veneer fruit and vegetable 
containers in trade and commerce between and among the several 
States of the United States and in the District of Columbia. 

Par. 9. Pursuant to said understandings, agreements, combinations, 
and conspiracies and in furtherance thereof, said member respond- 
ents, with the active cooperation of the other respondents named 
herein, have done and performed, and still do and perform, the fol- 
lowing acts and things: 

1. Said member respondents agreed to exchange and have ex- 
changed, through the medium of said respondent organizations, price 
lists in order to establish the prices at which veneer fruit and vege- 
table containers, and the parts thereof, were to be sold. 

2. Said member respondents agreed to fix and maintain, and have 
fixed and maintained, uniform prices, terms, and conditions in the 
sale of veneer fruit and vegetable containers and the parts thereof. 

3. Said member respondents have agreed to exchange, and have 
exchanged, information to be used in connection with the fixing of 
prices, discounts, terms, and conditions of sale of veneer fruit and 
vegetable containers and the parts thereof. 

4. Said member respondents have agreed to establish, and have 
established, a system of zones throughout the United States to aid 
in the establishment and the fixing of prices of veneer fruit and vege- 
table containers, and parts thereof. 

5. Said member respondents have agreed to cooperate, and have co- 
operated, in the maintenance of the various prices determined for 
particular zones. 

6. Said member respondents have agreed to curtail, and have cur- 
tailed, the production of veneer fruit and vegetable containers and 
the parts thereof, and for the purpose of securing the enforcement 
of the agreements to curtail production, member respondents have 
filed, and do file, with their respective respondent organizations in- 
voices and other reports. 

7. Said member respondents have agreed to compile and distribute, 
and have compiled and distributed, lists of recognized dealers and 
distributors for the purpose and with the effect of exclusively con- 
fining, to or through the medium of such recognized dealers and 
jobbers, the sale and distribution of veneer fruit and vegetable con- 
tainers and the parts thereof. 

8. Said respondent organizations, through the respondent officers, 
collect from, and distribute among, member respondents and other 
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participants in said undertaking, statistical information used and 
useful in carrying out said undertaking, and they distribute from 
time to time among said member respondents and nonmembers par- 
ticipating in said undertaking, lists showing the current prices, terms, 
and conditions of sale, dealers and distributors to be allowed special 
discounts, and other information used and useful in carrying out said 
undertaking. 

9. Said member respondents have used, and are now using, other 
methods and means designed to suppress and prevent competition 
and restrict and restrain the sale of veneer fruit and vegetable con- 
tainers, and the parts thereof, in said commerce. 

Par. 10. Each of the said respondents at the times herein mentioned 
acted in concert with one or more of the other respondents in doing 
and performing the acts and things hereinabove alleged in further- 
ance of said understandings, agreements, combinations, and 
conspiracies. 

Par. 11. Said understandings, agreements, combinations, and con- 
spiracies and the things done thereunder and pursuant thereto, and in 
furtherance thereof, as hereinbefore alleged, have had, and do have, 
the effect of unduly and unlawfully restricting and restraining the 
sale of said veneer fruit and vegetable containers, and the parts 
thereof, in trade and commerce between and among the several States 
of the United States and in the District of Columbia; of unduly 
and unlawfully restricting and restraining trade and commerce in 
said veneer fruit and vegetable containers. and the parts thereof, in 
said commerce; of substantially enhancing prices to the consuming 
public and maintaining prices at artificial levels and otherwise de- 
priving the public of the benefits that would flow from normal com- 
petition among and between the member respondents in said 
commerce; and of eliminating competition, with the tendency and 
capacity of creating a monopoly in the sale of said veneer fruit and 
vegetable containers, and the parts thereof, in said commerce. Said 
understandings, agreements, combinations, and conspiracies, and the 
things done thereunder and pursuant thereto, and in furtherance 
thereof, as above alleged, constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Finprnes as To THE Facts, aND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 25, 1938, issued its complaint 
against the respondents named in the above caption and caused such 
complaint to be served as required by law, charging the respondents 
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with the use of unfair methods of competition in commerce in violation 
of the provisions of said act. On July 24, 1939, the Commission 
accepted, approved, and entered of record a stipulation in behalf of 
all the respondent associations, their officers (excepting 5 respondent 
secretaries), and their members, excepting 14 respondent members, 
whereby it was stipulated and agreed that a statement of facts, signed 
and executed in behalf of the aforesaid respondents by their counsel, 
George P. Lamb, and W. T. Kelley, Chief Counsel for the Federal 
Trade Commission, may be taken as the facts in this proceeding and 
in lieu of testimony in support of the charges stated in the complaint, 
or in opposition thereto and that the Commission may proceed upon 
such statement of facts, in reference to said respondents, to make its 
report stating its findings as to the facts and its conclusion based 
thereon and enter its order disposing of the proceeding without the 
presentation of argument or the filing of briefs. On July 13, 1939, the 
Commission entered of record “Statement of Admitted Facts” signed 
by counsel William W. Corlett for the respondents named in paragraph 
four of the said complaint, said respondents being members of a firm 
doing business under the name of Stevenson, Jordan & Harrison, 
engaged in business management and business engineering. On August 
16, 1939, the respondent Evansville Container Co., not a party to said 
stipulation, filed its answer, in which it admitted all the material 
allegations of fact set forth in said complaint and waived all interven- 
ing procedure and further hearing as to said facts. On September 20, 
1939, the Commission, by orders entered herein, granted the motions of 
respondents Swisshelm Veneer Co. and Newton Box & Basket Co., Inc., 
not parties to said stipulation, for permission to withdraw their original 
answers and to substitute therefor answers admitting all material alle- 
gations of fact set forth in said complaint and waiving all intervening 
procedure and further hearings as to said facts, which substitute 
answers were duly filed in the office of the Commission. On October 16, 
1939, copies of said stipulation as to the facts and statement of admitted 
facts were introduced in support of the allegations of said complaint 
and four affidavits were introduced in opposition to the allegations of 
the complaint in behalf of respondents Pierpont Manufacturing Co., 
Adkins Manufacturing Co., Georgia Veneer & Package Co., and South- 
ern Crate & Veneer Co. before John L. Hornor, an examiner of the 
Commission theretofore duly designated by it, the said evidence was 
duly recorded and filed in the office of the Commission. ‘Testimony or 
other evidence was not introduced at said hearing on behalf of the 
other respondents. On October 25, 1939, the Commission granted the 
motion of counsel for respondents Georgia Veneer & Package Co. 
and the Southern Crate & Veneer Co., to expunge the names of these 
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respondents from the said stipulation because the said names had been 
inserted therein through misunderstanding. Further hearings were 
held on November 20, 1939, and December 1, 1939, at which hearings 
respondents, Ross R. Guthrie and Robert W. Davis testified that the 
statements contained in the said stipulation as to the facts were true 
statements of fact to the best of their knowledge. Thereafter the pro- 
ceeding regularly came on for final hearing before the Commission on 
the said complaint, the answers thereto and the entire record, including 
stipulation as to the facts, statement of admitted facts, affidavits, oral 
testimony, and briefs in support of the respondents named para- 
graph 4 of the complaint, to wit, Stevenson, Jordan & Harrison, and 
in opposition thereto, other respondents not having filed briefs and 
oral arguments not having been requested by any of the respondents; 
and the Commission having duly considered the matter and being now 
fully advised in the premises, finds this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. (a) Respondent American Veneer Package Associa- 
tion, Inc., is a nonprofit corporation, organized, existing, and doing 
business under and by virtue of the laws of the State of Delaware 
and having its principal office at 804 Seventeenth Street, NW., Wash- 
ington, D. C. It was organized, and, for the past several years, has 
acted, as a trade association for the promotion and protection of the 
interests of its members who are engaged in the manufacture and 
sale of one or more of various types of veneer containers used in pack- 
aging fruits and vegetables for transportation from the producers 
of said fruits and vegetables to ultimate consumers. These containers 
are described and designated as baskets, tubs, crates, hampers, lugs, 
and by various and sundry other names commonly used in the industry 
in referring to veneer containers, and the parts thereof, for the pack- 
aging of fruits and vegetables. 

(6) The respondent officers of said respondent corporation for the 
year 1937 were as follows: 

President, Frank M. Harrison, c/o F. W. Harrison & Company, 
Painesville, Ohio. 

Vice-president, George Talbot, Jr., c/o Evansville Container Com- 
pany, Evansville, Indiana. 

Vice-president, R. O. Fletcher, ¢/o Acme Veneer Package Company, 
Orchard Park, New York. 

Treasurer, Willis W. Hargroves, c/o Planters Manufacturing Com- 
pany, Inc., Portsmouth, Va. 
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Secretary-Manager, Robert W. Davis, 804 17th Street, NW., Wash- 
ington, D. C. 

Par. 2. Respondent Eastern Package Association is an unincor- 
porated trade association having its headquarters or executive offices 
at 133 South 36th Street, Philadelphia, Pa. Its membership consists 
of certain persons, partnerships and corporations engaged in the 
manufacture and sale of one or more of the various types of veneer 
containers described in paragraph one hereof, and having places of 
business in the States of New Jersey, Maryland, Delaware, Virginia, 
eastern Pennsylvania, and eastern West Virginia. In 1986, Edwin P. 
Brown and Robert W. Davis served as chairman and secretary, re- 
spectively, of said respondent association; in 1987 respondent Fred- 
erick W. Masie began to serve as chairman of said association. The 
respondent members of said respondent association are as follows: 

Berryville Basket Co., Inc., Berryville, Va. 

M. J. Dilks, W. B. Pepper and Leslie K. Chance, partners, doing 
business under the firm name of M. J. Dilks & Co., Dividing Creek, 
N. J. 

William W. Dilks & Son, Inc., Swedesboro, N. J. 

Farmco Package Corporation, Norfolk, Va. 

Louis P. Finger, trading as Finger Bros., Franklinville, N. J. 

Goldman, Package Manufacturing Co., a corporation, Glassboro, 
Nad: 

Jersey Package Co.,a corporation, Bridgeton, N. J. 

Marvil Package Co., a corporation, Laurel, Del. 

Planters Manufacturing Co., Inc., Portsmouth, Va. 

Ramsey Package Corporation, Driver, Va. 

Riverside Manufacturing Co., 2 corporation, Murfreesboro, N. C. 

Virginia Cooperage Co., Inc., Cloverdale, Va. 

Par. 3. (a) Respondent Southern Package Association, Inc., is 
corporation, organized, existing, and doing business under and by 
virtue of the laws of the State of Georgia, and having its offices andl 
principal place of business at 1617 First National Bank Building, 
Charlotte, N. C. The said respondent corporation was formerly 
known as Georgia Basket Association; on or about June 1987, after 
the said Georgia Basket Association included in its membership the 
members of the North and South Carolina Veneer Package Associa- 
tion, an unincorporated group of veneer package manufacturers, the 
name of Georgia Basket Association was changed to Southern Package 
Association, Inc. The respondent officers of said respondent. corpo- 
ration, for the year 1937, were as follows: 

Chairman, Herbert J. Linder, Adams Run, S. C. 

Vice-president, Walter E. Morgan, Americus, Ga. 
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Secretary, Norman G. Asbury, Charlotte, N. C. 

Treasurer, D. E. Shuman, Allendale, S. C. 

(6) The respondent members of said respondent corporation are 
certain persons, partnerships, and corporations engaged in the manu- 
facture and sale of one or more of the various types of veneer con- 
tainers described in paragraph one hereof, and having places of 
business in the States of North Carolina, South Carolina, Georgia, 
Alabama, and various other States; said respondent members are as 
follows: 

W. E. Anderson and T. H. Whisanant, partners, doing business 
under the firm name of Greene Lumber & Crate Company, Williston, 
S7C: 

Leigh Banana Case Co., a corporation, 1421 South Aberdeen Street, 
Chicago, Il. 

B. E. Martin, Mount Olive, N. C. 

Patten Package Co., Inc., Calypaso, N. C. 

Farmco Package Corporation, Norfolk, Va. 

Planters Manufacturing Co., Inc., Portsmouth, Va. 

Adkins Manufacturing Co., a corporation, Gainesville, Fla. 

Georgia Veneer & Package Company, a corporation, Brunswick, 
Ga. 

Pierpont Manufacturing Co., a corporation, Savannah, Ga. 

Marvil Package Co., a corporation, Laurel, Del. 

Evansville Container Co., a corporation, Evansville, Ind. 

Hollywood-Beaufort Package Corporation, Norfolk, Va. 

Walter A. Corbett and Mary Doe Corbett, partners, doing business 
under the firm name of Corbett Package Company, Wilmington, 
Ni¢: 

Mount Olive Manufacturing Co., a corporation, Mount Olive, N. C. 

Riverside Manufacturing Co., a corporation, Murfreesboro, N. C. 

Alabama Basket Co., Inc., Eufaula, Ala. 

Dayton Veneer & Lumber Mills, a corporation, Dayton, Tenn. 

John D. Gunn and John M. Gunn, partners, doing business under 
the firm name of The Peerless Basket Co., Cuthbert, Ga. 

Southern Crate & Veneer Co., a corporation, Macon, Ga. 

Edgerton Manufacturing Co., a corporation, Plymouth, Ind. 

Par. 4. Respondents, The Stevenson Corporation, organized, exist- 
ing, and doing business under the laws of the State of New York, and 
Charles R. Stevenson, T. M. Harrison, C. H. Ferris, N. M. Perris. 
K. G. Ackerman, A. H. Dyer, R. E. Case, F. L. Sweetser, W. R. 
Guthrie, A. P. Nonweiler, S. M. Hudson, R. R. Bliss, L. P. Platt, 
Howard Marvin, and D. M. Metzger, are partners doing business 
under the firm name of Stevenson, Jordan & Harrison, with a prin- 
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cipal place of business at 19 West 44th Street, New York, N. Y. The 
said respondents are engaged in business management and business 
engineering. 

Par. 5. (a) Respondent Northeastern Veneer Package Association 
is an unincorporated trade association having its offices and principal 
place of business at 517 Terminal Building, 65 Broad Street, Roches- 
ter, N. Y. The respondent officers of said respondent association, for 
the year 1937, were: 

President, B. H. Droman; vice-president, T. W. Windnagle; 
secretary-treasurer, George A. Cooper. 

(6) The respondent members of said respondent association are 
certain persons, partnerships and corporations engaged in the manu- 
facture and sale of one or more of the various types of veneer 
containers described in paragraph 1 hereof, and having places of 
business in the New England States, New York and western Penn- 
sylvania. The said respondent members of said respondent associa- 
tion are as follows: 

Acme Veneer Package Co., Inc., Orchard Park, N. Y. 

John Bacon, Inc., Gasport, N. Y. 

Guile & Windnagle, Inc., Penn Yan, N. Y. 

Webster Basket Co., Inc., Webster, N. Y. 

Ellicottville Basket Co., Inc., Ellicotville, N. Y. 

Attica Package Co., Inc., Attica, N. Y. 

Barden & Robeson Co., a corporation, Penn Yan, N. Y. 

Sodus Basket Co., Sodus, N. Y. 

Bellaire & Schroeder, Inc., Hamburg, N. Y. 

Madison County Basket Co., a corporation, Hamilton, N. Y. 

Par. 6. (a) Respondent Midwest Package Association is an unin- 
corporated trade association having its offices and principal place of 
business at 130 East Washington Street, Indianapolis, Ind. The 
respondent officers of said respondent association, for the year 19387, 
were: 

President, George H. Talbot, Sr.; vice-president, S. C. Bullet; 
secretary-treasurer, J. L. Giacomino. 

(6) The respondent members of said respondent association are cer- 
tain persons, partnerships and corporations engaged in the manufac- 
ture and sale of one or more of the various types of veneer containers 
described in paragraph 1 hereof, and having places of business in the 
States of Kentucky, Tennessee, Indiana, Tlinois, and various other 
States in the Midwest. Said respondent members of said respondent 
associations are as follows: 


Berrien County Package Co., a corporation, Benton Harbor, Mich. 
Burlington Basket Co., a corporation, Burlington, Iowa. 


682 FEDERAL TRADE COMMISSION DECISIONS 
Findings SORIA: 


Edgerton Manufacturing Co., a corporation, Plymouth, Ind. 

B. C. Jarrell & Co., a corporation, Humboldt, Tenn. 

Swisshelm Veneer Co., a corporation, Mound City, Tl. 

H. A. Schwarz, an individual, doing business under the firm name 
of Schwarz Basket & Box Co., Topeka, Kans. 

New Albany Box & Basket Co., a corporation, New Albany, Ind. 

Ottawa Basket Co., a corporation, Oak Harbor, Ohio. 

Roberts-Liggett Co., Metropolis, Ill. 

Bloomington Basket Co., a corporation, Bloomington, Ind. 

H. A. DuBois & Sons Co., Inc., Cobden, Tl. 

Evansville Container Co., a corporation, Evansville, Ind. 

Newton Box & Basket Co., Inc., Newton, Il. 

Frank L. Deaner & Sons, Sodus, Mich. 

Paducah Box & Basket Co., a corporation, Paducah, Ky. 

Harrison Manufacturing Co., a corporation, Shelby, Mich. 

Pierce-Williams Co., a corporation, Jonesboro, Ark. 

Strawberry Crate Co., a corporation, Portland, Tenn. 


Par. 7. (a) The members of the respondent associations and organ- 
izations, as described in paragraphs 2, 3, 5, and 6, and hereinafter 
referred to as member respondents, in the course and conduct of their 
business, manufacture, sell, and distribute approximately 75% of all 
the veneer containers, described in paragraph 1 hereof, with the possi- 
ble exception of wire-bound and sawed crates, used in the packaging 
of fruit and vegetables in the various territories covered by the said 
respondent associations, respectively. The said member respondents 
sell their said products to wholesalers, dealers, and consumers located 
at various points throughout the United States, and, when sales are 
made and as a part thereof, regularly have shipped, and do ship, said 
products to the purchasers thereof at their respective points of loca- 
tion in the several States of the United States, other than in the States 
of the origin of such shipments. Said member respondents maintain 
a constant current of trade and commerce in said products between 
and among the several States of the United States and in the District 
of Columbia. 

(6) Prior to the adoption of the practices hereinafter described, 
said member respondents were in active and substantial competition 
with each other, and with other members of the industry, in making 
aud seeking to make sales of their products in trade and commerce 
between and among the several States of the United States and in 
the District of Columbia; but for the practices hereinafter described 
such active and substantial competition would have continued until 
the present and said member respondents would now be in active and 
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substantial competition with each other and with other members of 
the industry. ' 

Par. 8. The respondent American Veneer Package Association, 
Inc., which was incorporated in 1984, included in its membership 
many of the larger or more important members of the industry. In 
1937, the membership consisted of 81 manufacturers of veneer pack- 
ages located throughout the eastern United States and 10 associate 
members, who were suppliers of raw material to the veneer package 
manufacturing industry. Thirty-five of the veneer manufacturing 
members are listed as members of one of the groups designated by 
respondents Stevenson, Jordan & Harrison, which will be further 
set out later in these findings. 

Par. 9. In the latter part of 1935 and the early part of 1936, re- 
spondent American Veneer Package Association, Inc., for the more 
effective self-regulation of the industry, cooperated and assisted in 
the formation of several local grade groups. Principal among such 
groups were: 

(a) The Georgia Basket Association, composed of the larger and 
principal manufacturers of the veneer containers in Georgia and 
southern States; the said Association was chartered a corporation 
under the laws of the State of Georgia on April 29, 1936. It oper- 
ated under the name of the Georgia Basket Association until June 28, 
1937, at which time its name was changed to the Southern Package 
Association, Inc. 

(b) Eastern Package Association, made up of manufacturers of 
veneer containers located in New Jersey, Pennsylvania, Delaware, 
and contiguous territory; said Association was organized as an un- 
incorporated association during January 1936. 

(c) North and South Carolina Veneer Package Association was 
made up of the principal manufacturers making and selling veneer 
containers in North and South Carolina. The said Association was 
an unincorporated group of package manufacturers organized in 1936. 
This Association operated under the name North and South Carolina 
Package Association until the early part of 1937, when its member- 
ship became a part of the membership of the Georgia Basket 
Association. 

Par. 10. The Georgia Basket Association, Kastern Package Asso- 
ciation, and North and South Carolina Veneer Package Association, 
by and with the active assistance and cooperation of the respondent 
American Veneer Package Association, Inc., and its officers, entered 
into and executed contracts and agreements which resulted in the fix- 
ing of prices, conditions and terms of sale and discounts relative to the 
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sale and distribution of veneer containers used in packaging fruits 
and vegetables. At open meetings of these Associations, prices, con- 
ditions and terms of sale and discounts were discussed and agreed 
upon. Written membership contracts, between the members and their 
respective Associations, were executed. The respondent. American 
Veneer Package Association, Inc., and its officers were active in pro- 
moting said membership contracts in these various localities. The 
said American Veneer Package Association, Inc., acted as a medium 
for the exchange of information between members of its said various 
groups, and continued to act in the capacity of a general bureau for 
the said exchange of information throughout 1936. 

Par. 11. The membership contracts contained definitions of a 
dealer and a distributor. A dealer was defined as one who sold the 
product, guaranteed and collected the account, but did not haul or 
warehouse, and for whom the manufacturer made the delivery. It 
was provided that dealer’s discounts should not exceed 5 percent, and 
where carload shipments were made, an additional unloading allow- 
ance was granted in the amount of 1 cent per dozen on half bushel con- 
tainers or 2 cents per dozen on bushels. A distributor or jobber was 
defined as one who sold the product, guaranteed and collected the 
account, and, in addition thereto, warehoused and delivered the prod- 
uct. A distributor or jobber received 5 percent in addition to the 5 
percent discount allowed to dealers. 

Par. 12. Each manufacturing member of the various groups sub- 
mitted a list of the persons or firms, to his respective Association, 
which he thought were entitled to the dealer or distributor discounts. 
The list submitted by each member was voted on by the membership 
of his respective Association at meetings thereof. Only such names 
as were approved were placed on the dealer and distributor list for 
each Association, and it was agreed among all members that. only 
those names appearing on the dealer and distributor list were entitled 
to the dealer and distributor discounts. A master list of dealers 
and distributors was compiled after a vote had been taken on each 
name to appear thereon. These master lists for the respective 
groups were distributed to the members of the respondent Associ- 
ations by the respective secretaries. Many of the persons and firms 
proposed for the dealer and distributor lists by the members were 
rejected by vote of the competitors of such members. Complaints 
were made by some respondent manufacturers as to the method of 
determining these lists. One such complaint referred to the “rather 
arbitrary and high-handed manner” of the Georgia Basket Associ- 
ation in making up its list. 
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Par. 13. (a) Early in 1936, before membership contracts were 
executed, veneer manufacturers in Georgia and the southern States 
held meetings for the purpose of forming an association. Prices for 
veneer containers were discussed at these meetings. 

(6) The membership contracts, executed on April 18, 1936, set 
forth in full the terms and conditions of sale, the charges for extras 
such as printing and coloring, and discounts to be allowed. The 
signatories to said membership contracts included: 


Adkins Manufacturing Co., a corporation, Gainesville, Fla. 

Evansville Container Co., a corporation, Evansville, Ind. 

Dayton Veneer & Lumber Mills, a corporation, Dayton, Tenn. 

Southern Crate & Veneer Co., a corporation, Macon, Ga. 

Farmco Package Corporation, Norfolk, Va. 

John D. Gunn and John M. Gunn, partners, doing business under 
the firm name of The Peerless Basket Co., Cuthbert, Ga. 

Planters Manufacturing Co., Inc., Portsmouth, Va. 

Alabama Basket Co., Inc., Eufaula, Ala. 

Leigh Banana Case Co., a corporation, Chicago, Ill. 

Riverside Manufacturing Co., a corporation, Murfreesboro, N. C. 

Walter A. Corbett and Mary Doe Corbett, partners, doing businéss 
under the firm name of Corbett Package Co., Wilmington, N. C. 

Georgia Veneer & Package Co., a corporation, Brunswick, Ga. 


(c) At a meeting of the members of the Georgia Basket Associ- 
ation held in Atlanta, Ga., on April 18, 1936, prices were discussed 
and adopted subject to a dealer’s discount of 5 percent and a dis- 
tributor’s discount of 5 percent, with an additional discount of 5 
percent on all baskets unloaded and handled through the distribu- 
tor’s warehouse; and discounts to apply only to those on the 
approved Georgia and Florida dealer and distributor list, the said 
prices to remain in effect until June 4, 1936. These prices were 
sufficiently high that basket manufacturers in Texas began shipping 
into the Georgia territory and made sales at $1.65 per dozen de- 
livered for the same type of baskets on which the Georgia Basket 
Association had established a price of $1.85 per dozen. This action 
on the part of the Texas manufacturers forced the members of the 
Georgia Basket Association to file new prices. A committee repre- 
senting the Georgia Basket Association went to Texas to persuade 
Texas manufacturers to protect the prices filed and agreed upon 
by members of the Georgia Basket Association. The Texas manu- 
facturers refused to protect these prices. The American Veneer 
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Package Association, Inc., was interested in determining what Texas 
manufacturers caused the price break in Georgia. Robert W. Davis, 
Secretary of the American Veneer Package Association, Inc., in a 
communication dated July 14, 1936, addressed to the respondent 
Dayton Veneer & Lumber Mills, stated in part as follows: 


* * %* J would be interested to know what company in Texas furnished 


these baskets. * * *. ' 
We cannot let one or two manufacturers in Texas dictate the situation 


in other territories. Any information you can give me on the above would 
be appreciated. 

(d) At a meeting of the Georgia Basket Association held in 
Atlanta, Ga., on June 4 and 5, 1936, and participated in by W. A. 
Corbett, president of the American Veneer Package Association, 
Inc., prices were again adopted and agreed upon; for example, $1.65 
per dozen on Bushel Tubs with Crown Covers, $1.50 per dozen on 
Bent Bottoms, $1.30 per dozen on Round Half Bushels, $1.85 per 
dozen on Board Bottom Half Bushels. These prices were delivered 
prices and said prices prevailed until the end of the 1936 season. 

(e) On May 19, 1936, the Georgia Basket Association approved a 
list of distributors and jobbers. The first paragraph of said list 
read : 

Distributors or Jobbers (Those entitled to maximum discount of 5% with 


an additional discount of 5% on all baskets unloaded into their warehouse 
and delivered by them to growers or shippers). 


Then followed a list of the names entitled to the discounts stated. 
North and South Carolina Veneer Package Association 


Par. 14. (@) The membership agreements of the North and South 
Carolina Veneer Package Association were executed on April 2, 1936. 
Said agreements contained a complete statement covering the terms 
and conditions of sale of fruit and vegetable veneer containers. The 
functions of a dealer and distributor were set forth and the discounts 
allowed each. Among the signatories to the North and South 
Carolina agreement were the following: 


W. E. Anderson and T, H» Whisanant, partners, doing business un- 
der the firm name of Greene Lumber & Crate Co., Williston, S. C. 

B. E. Martin, Mount Olive, N. C. 

Planters Manufacturing Co., Inc., Portsmouth, Va. 

Marvil Package Co., a corporation, Laurel, Del. 

Walter A. Corbett and Mary Doe Corbett, partners, doing business 
under the firm name of Corbett Package Co., Wilmington, N. C. 

Alabama Basket Co., Inc., Eufaula, Ala. 
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Dayton Veneer & Lumber Mills, a corporation, Dayton, Tenn. 

Southern Crate & Veneer Co.,a corporation, Macon, Ga. 

Leigh Banana Case Co., a corporation, 1421 South Aberdeen Street, 
Chicago, Il. 

Patten Package Co., Inc., Calypaso, N. C. 

Farmco Package Corporation, Norfolk, Va. 

Adkins Manufacturing Co., a corporation, Gainesville, Fla, 

Hollywood-Beaufort Package Corporation, Norfolk, Va. 

Mount Olive Manufacturing Company, a corporation, Mount Olive, 
Note 

Riverside Manufacturing Co., a corporation, Murfreesboro, N. C. 

John D. Gunn and John M. Gunn, partners, doing business under 
the firm name of The Peerless Basket Co., Cuthbert, Ga. 


(6) Ata meeting of said Association held in March 1936, prices for 
hampers, lettuce and pepper crates, and tomato lugs were agreed upon. 
Effective April 1, 1936, through July, the fixed price on Export Tubs 
with Crown Covers was $1.65 per dozen in the territory designated in 
the membership agreement; that is, North and South Carolina, except- 
ing Surry and Wilkes Counties. At a meeting held on May 12, 1936, 
the price on cantaloupe crates was agreed upon. 

(c) The North and South Carolina Veneer Package Association, at 
a meeting held at Florence, S. C., on June 23, 1936, discussed, and 
agreed upon, prices for hampers, round bushels, improved three hoop, 
and bent bottoms and tubs for both flat and Crown covers. ‘The de- 
tails of this meeting were mailed to all members of said Association by 
Robert W. Davis, Secretary of American Veneer Package Association, 
Inc. It was agreed at this meeting that the f. 0. b. factory price was 
to be the same as the delivered prices throughout the zone. 

(d) At another meeting of said Association held in January 1937, 
attended by practically 100 percent of the membership, prices for 
hampers were revised in line with prices prevailing in Georgia and 
Florida as fixed by the Georgia Basket Association. At a meeting held 
in February 1937, prices for bushel and half bushel tubs were fixed 
to correspond with prices established by the Eastern Package Associa- 
tion but without the additional charge for the side loops which are 
recognized as standard in this territory. 

(e) The membership agreements of said Association defined the 
functions of dealer and distributor and designated the discounts 
to be allowed to each of them. The discounts to dealers was 5 percent 
and that to jobbers or distributors was 5 percent and 5 percent. Each 
member of the Association submitted a list of persons or firms which 
he thought were entitled to the dealer or distributor discount. Before 
being placed on the master list, each of these persons or firms was 
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voted on by the members of the Association. All members agreed 
to allow only those firms appearing on the master dealer and distrib- 
utor list the respective discounts designated for that classification of 
buyers. 

(7) On April 10, 1936, a list of dealers and distributors which had 
been approved by the North and South Carolina Veneer Package 
Association was distributed to its members. 

(g) The following resolution was adopted at a meeting of the 
Association held on September 10, 1936: 

A resolution was offered and adopted requiring proposed names for considera- 
tion as to classification on the Distributor-Dealer list to be in the Secretary’s 
office at least one week before the meeting, so that the Secretary may be allowed 
time to send the bulletins to each signatory member of the Association, listing 
proposed names, and requesting that each manufacturer be prepared to vote 
on the names. 

(2) All members agreed that they would stamp all off-grade or 
No. 2 baskets so that they could be easily identified. It was further 
agreed that the total amount of No. 2 baskets sold during any season 
should not under any circumstances exceed 5 percent of the total 
production of the factory selling same. 

(2) The said Association employed representatives to investigate 
complaints of sales made below the agreed prices and the granting of 
discounts to persons and firms who were not on the dealer lists. 


Eastern Package Association, 1936 


Par. 15. (a) At a meeting of the Eastern Package Association held 
on January 27, 28 and 29, 1936, prices, terms and conditions of sale 
of bushel and half bushel baskets were discussed and agreed upon. 
It was agreed that the f. 0. b. factory price was to be the same as the 
delivered price throughout the territory. The charges for extras such 
as the various types of covers, loops, printings, etc., were agreed upon. 
Dealers and distributors were defined at this meeting. 

(6) On January 29, 1936, the following bulletin was addressed to the 
members of the Eastern Package Association by Robert W. Davis, 


secretary (also secretary of American Veneer Package Association, 
Ines)e 


At the meeting held in Washington, D. C. January 27, 28 and 29, it was agreed 
that each manufacturer should furnish without delay the following lists: 

1. List of dealers including large consumers who are entitled to the 5 percent 
discount. 


2. List of Distributors and Jobbers who are entitled to the 5 percent and 5 percent 
discount. 

3. List of cooperative associations which should go on the dealers list and be 
entitled to the 5 percent discount. 


AMERICAN VENEER PACKAGE ASSOCIATION, INC., ET AL.’ 689 


665 Findings 


4. List of cooperative associations which should go on the Distributor-Jobber 
list and who are entitled to the 5 percent and 5 percent discount. 

These lists are to include for the present all of the above for the following 
states: Entire states of Pennsylvania, New Jersey, Maryland, Delaware and 
Virginia, the eastern part of West Virginia and the apple growing section of 
North Carolina, which is Surry and Wilkes counties. 

It was agreed that these lists should be in the hands of the Washington office 
not later than February 6, 1936. It is extremely important that each and every 
manufacturer cooperate in this important task. If lists are not received in time, 
it may be necessary to change the date of the next meeting, which has been 
called for February 18, 1986, at the Raleigh Hotel, Washington, D. C. 

Lists will be kept absolutely confidential by the Secretary’s office until the 
time of the next meeting, when there will be a discussion of a master list from 
all manufacturers. 

(c) The membership agreement of said Association, executed on February 24, 
1936, fixed all the terms and conditions of sale covering bushel and half bushel 
tubs. Among the signatories to the Eastern Package Association Agreement were 
the following: 

Berryville Basket Co., Inc., Berryville, Va. 

William W. Dilks & Son, Inc., Swedesboro, N. J. 

Farmeco Package Corporation, Norfolk, Va. 

Goldman Package Manufacturing Company, 2 corporation, Glassboro, N. J. 

Marvil Package Co., a corporation, Laurel, Del. 

Ramsey Package Corporation, Driver, Va. 

Riverside Manufacturing Co., Murfreesboro, N. C. 

M. J. Dilks, W. B. Pepper and Leslie K. Chance, partners, doing business under 
the firm name of M. J. Dilks & Co., Dividing Creek, N. J. 

Louis P. Finger, trading as Finger Bros., Franklinville, N. J. 

Jersey Package Co., a corporation, Bridgeton, N. J. 

Planters Manufacturing Co., Inc., Portsmouth, Va. 

Virginia Cooperage Co., Inc., Cloverdale, Va. 


(d) All the above members on March 1, 1936, issued price schedules 
showing identical prices of $1.50 per dozen for Export Bushel Tubs 
with Crown covers. It was understood among them that manu- 
facturers in the North and South Carolina Veneer Package Asso- 
ciation would cooperate with the members of the Eastern Package 
Association in maintaining these prices. 

(e) On June 3 and 4, 1936, at a meeting of the Eastern Package 
Association, the price on Export Bushel Tubs with Crown covers 
was increased to $1.60 per dozen. 

(7) The price schedules were not distributed generally, either to 
customers or to the members of the trade, but were for the exclusive 
use of the members of the Association. 

(g) The Association employed representatives to check on the 
sales, by the members, to determine compliance with the agreed prices 
and also to determine that the proper discounts were made to dealers 
and distributors. Complaints of sales made below the agreed prices 
were discussed at Association meetings. 
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(h) The sale of No. 2 baskets presented a method by which manu- 
facturers could make sales below their agreed prices. This was a 
subject of discussion at some of the meetings of the Association and 
certain steps were taken to eliminate the sale of such baskets. 

(i) At a meeting of August 21, 1936, it was decided that the manu- 
facturers should pay 10¢ a dozen to the Association on the sale of 
all off-grade or No. 2 baskets. 


Stevenson, Jordan & Harrison 


Par. 16. (a) Frederick W. Masie, a representative of Stevenson, 
Jordan & Harrison, at the meeting of the Eastern Package Association 
on November 19, 1936, explained the “live and let live” plan of 
Stevenson, Jordan & Harrison. F. W. Masie further outlined the 
plan before the 1936 convention of the American Veneer Package 
Association, Inc., and before a meeting of the North and South 
Carolina Veneer Package Association. On F. W. Masie’s proposal, 
Stevenson, Jordan & Harrison was employed to conduct a survey of the 
entire veneer package industry. The first survey was conducted in 
the territory covered by the Eastern Package Association, and shortly 
thereafter a similar survey was conducted in the territory covered 
by the North and South Carolina Veneer Package Association and the 
Georgia Basket Association. Shortly thereafter, a further survey 
was conducted in western New York, the Midwest and Texas. 
Stevenson, Jordan & Harrison divided the territory into zones known 
as A, B, C, D, and E (these zones will be described later). 

(5) These surveys conducted by Stevenson, Jordan & Harrison in 
the various territories covered the production and sales of bushel 
and half bushel baskets and the dollar value thereof, of members 
in the respective territories for the years 1935 and 1936. The survey 
for Zones A and C also covered shipments on certain additional 
types of containers such as hampers, tomato lugs, crates, ete. When 
the original survey was completed, a statistical report was furnished 
to each member in the respective territory where the survey was 
conducted, showing the manufacturers’ normal volume relationship 
over the two-years’ period as compared to the total volume of sales 
in the territory. After this, monthly reports were furnished showing 
the volume of sales of each member as compared to the total volume. 
The compensation paid Stevenson, Jordan & Harrison for the service 
performed amounted to $1,000 monthly from each association. 

(c) It was the practice of the various zone secretaries, who were 
employees of Stevenson, Jordan & Harrison, to persuade manufac- 
turers to hold their production within their normal position as in- 
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dicated by the survey above described. F. W. Masie and the zone sec- 
retaries have attempted to impress on manufacturers in various zones 
the necessity for not exceeding their so-called normal positions. The 
members were told that they could increase their volume relation- 
ship only by taking some of another manufacturer’s volume. In 
many instances the zone secretaries and F. W. Masie obtained as- 
surances from members that they would curtail their production 
so that it would remain somewhat within its so-called normal vol- 
ume. At any time it was found that a manufacturer was exceeding 
to any great extent his normal production, he was contacted by the 
zone secretary or by F. W. Masie and requested to curtail his pro- 
duction, and wherever possible, promises were obtained from such 
manufacturers that they would reduce their production so that their 
normal volume would not greatly exceed that shown in the original 
survey. Manufacturers in the various zones expected the operations 
of Stevenson, Jordan & Harrison to stabilize and increase prices. 

(qd) The principal method employed by the several manufactur- 
ing respondents, under the guidance of respondents Stevenson, Jor- 
dan & Harrison, for the purpose and with the effect of restricting 
price competition, was to divide the territory in which their pro- 
ducing plants were located and into which their products were 
shipped, into zones. These zones were geographic areas, each com- 
posed of more than one State and/or parts of States and with definite, 
exact boundary lines. Effective within each of these zones prices 
were filed by the producers with the zone secretary after conference 
and discussion among the producers in the respective zones. The 
filed prices were the same for delivery at all points throughout a 
particular zone and for all producers therein, without regard to the 
fact that costs of delivery varied substantially between the respective 
producing points and any given place of delivery. Transportation 
rates and costs, from respondents’ shipping points in a particular 
zone to given destinations within the same zone, varied substantially. 

(e) The members of the various zones filed both current and future 
prices with their respective zone secretaries. These prices were dis- 
tributed to the members of the zone in which they were filed by the 
zone secretary thereof. The prices were also filed by the various 
zone secretaries with American Veneer Package Association, Inc., 
the secretary of which Association distributed the prices to member 
manufacturers in all the zones who were interested in making sales 
to the zone in which the filed prices were effective. The prices filed 
as applicable within each zone were identical, but the prices of various 
zones differed. In some instances there were deviations from filed 
prices. As a general practice, neither the filed price lists nor the 
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statistical information were published or furnished to customers of 
the trade. Such information and price lists were filed for the 
confidential use of members only. 

(f) Representatives of Stevenson, Jordan & Harrison checked the 
invoices of the members of various zones and if, as a result of said 
checking, a member was found to have made sales below filed prices 
either in his own zone or in another or if he was found to have quoted 
a discount to others than those appearing on the dealer and distributor 
list, such member or members were contacted by representatives of 
Stevenson, Jordan & Harrison. An attempt was made to persuade 
such member or members to discontinue making sales at prices below 
those filed for his own zone and to discontinue making sales outside 
his or their zone at prices below those filed by members operating in 
outside zones and also to discontinue money discounts to others than 
those who appeared on distributors’ lists. 


Southern. Package Association, Inc. 


Par. 17. (a) Stevenson, Jordan & Harrison conducted a survey of 
the business of the members of the North and South Carolina Veneer 
Package Association and Georgia Basket Association in the early part 
of 1987. The survey covered the sales of the members for 1935 and 
1936. After the survey was completed, a statistical report was fur- 
nished to each member disclosing his volume relationship as against 
the total volume sold in the territory where he operated. The pur- 
pose and intent of determining the normal volume relationship of 
each member was to stabilize prices. 

(6) After the survey had been completed by Stevenson, Jordan 
& Harrison, the members of the Georgia Basket Association voted to 
include the members of the North and South Carolina Veneer Package 
Association in its membership. The name of Georgia Basket Asso- 
ciation was formally changed to the Southern Package Association, 
Inc., on June 28, 1937. The 1936 membership contracts of both 
Associations were continued and extended through 1937. The prices 
established by agreement and in force in the early part of 1937 were 
left undisturbed and continued in force until subsequently changed. 
The established dealer and distributor list also continued in effect 
until the mechanics of its composition were subsequently changed. 
The territory covered by the Southern Package Association, Inc., 
was known as Zone C, and included South Carolina, Georgia, Alabama, 
and North Carolina, excepting the counties of Surry and Wilkes. 
The secretary of said Association was Norman G. Asbury, an employee 
of Stevenson, Jordan & Harrison. 
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(c) Prior to the formal adoption of the name Southern Package 
Association, Inc., meetings were held at which prices to be filed were 
discussed. On May 3, May 8 and June 15, 1937, several members of 
said Association filed identical prices, to wit, 1514¢ each, on Export 
Bushel Tubs with Crown Covers. 

(d) On May 13, 1937, H. J. Linder, president of Southern Package 
Association, Inc., addressed a communication to a member, which 
is in part as follows: 

I am sorry that I have failed to advise you sooner the results of our May 3 
meeting in Augusta. However, the matter of most importance was covered in 
the price filing sent out from Atlanta, copy of which we feel sure you must 
have. 

* * * * * * x 

The levels proposed at this meeting were the best that could be worked out 
of several conflicting conditions. You will note the reduction of 1¢ on tomato 
lugs. This was heartbreaking to me but it was absolutely necessary. * * * 

(e) The secretary of the Association was able at all times to deter- 
mine the exact amount sold by each member and the prices, terms 
and conditions of sale prevailing with each, as all members filed their 
invoices with the secretary of the Association or allowed him to check 
the invoice records at their respective offices. 

(7) On June 8, 1937, Secretary Norman G. Asbury addressed a 
bulletin to all members of the Association, the last paragraph of 
which is as follows: 

When filing lists outside of your normal membership zone, be sure that list 
does in no way run counter to the accepted practice as followed in the terri- 
tory in question. 

(g) At meetings of said Association held on August 20, and 
October 4 and 5, 1937, identical price lists were filed by several of 
the members of said Association. None of the price lists filed was 
distributed either to the customers or the trade. They were for the 
use of, and distributed to, members only. 

(h) The 1937 Georgia peach crop was approximately 30 percent 
of normal. Secretary Norman G. Asbury advised members of this 
condition and further warned them to refrain from producing more 
than 30 percent of their normal volume. As a result of the efforts 
of Secretary Asbury, the factories of the members did not start 
operating during the 1937 season until April of that year. Gener- 
ally, factory operations begin in February. Secretary Asbury fur- 
ther attempted to persuade the members to sell only to their regular 
customers. 

(2) Each member submitted a list of those persons or firms which 
he felt were entitled to the dealer or distributor discount. The lists 
submitted by the various members were compiled into a master list, 
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which was distributed to all members. It was understood that all 
members would allow discounts only to those persons or firms ap- 
pearing on the dealer and distributor list. On June 8, 1937, Secre- 
tary Asbury addressed a bulletin to all members, in part as follows: 

You have been supplied with a complete list of customers in your zone who 
are to be allowed a dealer’s discount. 

If in quoting in any of the other zones you are in doubt as to whether or 
rot a customer is a listed dealer, please contact your secretary for information. 

We are having the cooperation of other zones in this regard, and it is to be 
desired that we reciprocate in kind. 

(j) The statistical information and the dealer and distributor lst 
were discussed in Association meetings. Such information was filed 
for the use of members only. It was not distributed to the trade or 
to competing nonmembers. 

(%) The membership of the Southern Package Association, Inc., on 
November 5, 1937, consisted of the following: 

W. E. Anderson and T. H. Whisanant, partners, doing business 
under the firm name of Greene Lumber & Crate Co., Williston, 8. C. 

Leigh Banana Case Co., 1421 South Aberdeen Street, Chicago, 
Tll., a corporation. 

B. E. Martin, Mount Olive, N. C. 

Patten Package Co., Inc., Calypaso, N. C. 

Farmco Package Corporation, Norfolk, Va. 

Planters Manufacturing Company, Inc., Portsmouth, Va. 

Adkins Manufacturing Co., Gainesville, Fla., a corporation. 

Georgia Veneer & Package Co., a corporation, Brunswick, Ga. 

Pierpont Manufacturing Co., a corporation, Savannah, Ga. 

Marvil Package Co., Laurel, Del., a corporation. 

Hollywood-Beaufort Package Corporation, Norfolk, Va. 

Walter A. Corbett and Mary Doe Corbett, partners, doing business 
under the firm name of Corbett Package Co., Wilmington, N. C. 

Mount Olive Manufacturing Co., a corporation, Mount Olive, N. C. 

Riverside Manufacturing Co., Murfreesboro, N. C., a corporation. 

Alabama Basket Co., Inc., Eufaula, Ala. 

Dayton Veneer & Lumber Mills, Dayton, Tenn., a corporation. 

John D. Gunn and John M. Gunn, partners, doing business under 
the firm name of The Peerless Basket Co., Cuthbert, Ga. 

Southern Crate & Veneer Co., Macon, Ga., a corporation. 

Edgerton Manufacturing Co., Plymouth, Ind., a corporation. 

Evansville Container Co., Evansville, Ind., a corporation. 


Eastern Package Association, 1937 


Par. 18. (a) During the latter part of 1936 and in January 1937, 
Stevenson, Jordan & Harrison conducted a survey of the membership 
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of the Eastern Package Association. The survey was conducted for 
the purpose of determining the volume relationship of each member as 
compared to the total volume sold during the years 1935 and 1936 and 
covered only the sale of bushel and half bushel baskets. When the 
original survey was completed, Stevenson, Jordan & Harrison fur- 
nished statistical information to members of the Association which 
indicated their normal position in the industry in the territory in 
which they operated, and which territory was designated as Zone B, 
which included Virginia, Maryland, Delaware, New Jersey, the coun- 
ties of the State of Pennsylvania east of and including the counties of 
Tioga, Lycoming, Unien, Mifflin, Cambria, Somerset; the counties of 
the State of West Virginia east of and including the counties of 
Monongalia, Taylor, Preston, Tucker, Randolph, Webster, Braxton, 
Clay, Nicholas, Fayette, Boone, Logan, Wyoming, and McDowell; and 
the counties of Wilkes and Surry in the State of North Carolina. 

(0) After the original survey was completed, monthly reports were 
compiled by N. G. Cameron of the firm of Stevenson, Jordan & Harri- 
son, showing the percentage to the total volume produced by each 
member in a particular month. All members submitted copies of the 
invoices to N. G. Cameron, from which he prepared these statistics. 
Neither the result of the original survey nor any of the monthly 
statistical reports were published or distributed to the trade. These 
were for the individual use of each participating company. This in- 
formation was discussed at meetings of the Association. 

(c) The membership agreements of Eastern Package Association 
continued in effect until amendments and revisions were adopted on 
July 1, 1937. The first filing of prices in this territory occurred on 
January 15, 1937, at which time a price of $1.75 per dozen for Export 
Bushel Tubs with Crown Covers was filed by 14 members of the Asso- 
ciation. Practically all of these lists were effective from January 15 
to May 1, 1937. . 

(d) At a meeting held on January 14, 1937, it was agreed that all 
companies would file their unfilled orders with the Secretary of the 
Association, or N. G. Cameron, who was preparing statistics; said 
Cameron, in a letter to the secretary dated March 24, 1937, stated in 
part: 

In this way we Shall be able to recognize prior commitments on future invoices 


which may appear to be out of line. 
The secretary of the Association, in his response on March 25, 1937, 


enclosed “a list of the unfilled orders which the members of the Eastern 
77% ae ” 
Package Association reported * * * as of January 15”. 
(e) At practically all of the meetings held, prices were discussed and 
each member knew the prices which the others were expected to file. 
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All members filed the same prices, and these prices were generally 
maintained. 

(f) In August, 1937, Willis E. Hargroves, president of the re- 
spondent member Planters Manufacturing Co., Inc., purchased 12,000 
dozen baskets from an Alabama manufacturer to prevent these bas- 
kets from being shipped and sold in Zone B at prices below those 
prevailing in said zone. 

(g) Stevenson, Jordan & Harrison continually checked on the sales 
of members. N. G. Cameron of said firm, who compiled the statis- 
tics of this Association, at all times had access to the invoices which 
disclosed the prices and discounts at which sales were made. F. W. 
Masie and N. G. Cameron, both respectively of the firm of Stevenson, 
Jordan & Harrison, investigated complaints that other than the 
regular prices and discounts were allowed. Houston-White Co. and 
George A. Bounds & Co., two nonmember manufacturers in this 
territory, at times allowed larger discounts than the agreed discounts 
of the Association members. This caused some Association members, 
on occasion, to lower the agreed prices. Considerable effort was 
made to have both of these companies become members. On Novem- 
ber 1, 1937, F. W. Masie wrote a letter to Houston-White Co., which 
is in part as follows: 

It is practically impossible to accomplish the desired result unless we have 
all important members of the industry, striving toward a common goal. 

Volume has been satisfactory this year and all members have enjoyed a 
reasonable share; however, we must look forward to the likely possibility of 
short crops next season, in some areas, and guard against the natural desire 
for volume at the expense of a demoralized level which is inevitable unless 
some restraint is practiced. How best to arrive at a solution to this problem 
may only be reached in formulating a definite program. 

We need every industry member to assist in this respect to lend his support 
and enter into the discussions now under way. 

(2) Each member submitted a list of the names which he thought 
should be entitled to the trade discounts usually allowed to dealers 
and distributors. Such names were compiled into a master list and 
were submitted to the members of the Association. They were not 
distributed to the trade or published. Stevenson, Jordan & Harrison 
checked all sales to determine whether or not dealer or distributor 
discounts were allowed to any firm whose name did not appear on 
the list. For example, N. G. Cameron, on June 9, 1937, addressed 
letter to a member of the Association, which is in part as follows: 

In summarizing your invoices for the May report, I observed several sales 


were made to Gerson & McCormick, Bridgeton, New Jersey, at a 5 percent 
discount. 


Inasmuch as this customer does not appear on the list of dealers entitled 
to this discount, I should appreciate knowing the facts surrounding this case. 
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(¢) The members of the Eastern Package Association, as of Feb- 
ruary 28, 1938, were as follows: 

Berryville Basket Co., Inc., Berryville, Va. 

M. J. Dilks, W. B. Pepper and Leslie K. Chance, partners, doing 
business under the firm name of M. J. Dilks & Co., Dividing 
Creek, N. J. 

William W. Dilks & Son, Inc., Swedesboro, N. J., a corporation. 

Farmco Package Corporation, Norfolk, Va. 

Louis P. Finger, trading as Finger Bros., Franklinville, N. J. 

Goldman Package Manufacturing Co., a corporation, Glassboro, 
N. J. 

Jersey Package Co., Bridgeton, N. J., a corporation. 

Marvil Package Co., Laurel, Del., a corporation. 

Planters Manufacturing Co., Inc., Portsmouth, Va. 

Ramsey Package Corporation, Driver, Va. 

Riverside Manufacturing Co., a corporation, Murfreesboro, N. C. 

Virginia Cooperage Co., Inc., Cloverdale, Va. 

(H. R. Lindsbury & Sons resigned in December, 1937.) 


Northeastern Veneer Package Association 


Par. 19. (a) Early in 1937 Stevenson, Jordan & Harrison con- 
ducted a survey of veneer package manufacturers in the territory 
known as Zone A, which included all of the New England States, the 
State of New York, the following counties in the State of Pennsyl- 
vania west of and including Potter, Clinton, Centre, Indiana, Clear- 
field, Westmoreland, and Fayette; the counties in the State of West 
Virginia west of, but not including, the counties of Monogalia, Taylor, 
Preston, Tucker, Randolph, Webster, Braxton, Clay, Nicholas, Fayette, 
Boone, Logan, Wyoming, and McDowell; and the State of Ohio. The 
State of Ohio and the western part of West Virginia were also con- 
sidered jointly as a part of Zone E. There was no association or 
organization of the veneer package manufacturers in this territory 
until the formation of the Northeastern Veneer Package Association 
early in 1937 by Stevenson, Jordan & Harrison. The Secretary and 
Treasurer of said Association was George A. Cooper, an employee of 
Stevenson, Jordan & Harrison. The first meeting of said Association 
was held on February 38, 1937. 

(6) The survey conducted by Stevenson, Jordan & Harrison cov- 
ered the sale of bushel and half bushel tubs, hampers, tomato lugs, and 
other additional types of containers, during the years 1934, 1935 
and 1936. Upon completion of the survey, each member was fur- 
nished with a statistical report showing his relative percentage of 
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volume as against the total volume sold in the territory. These per- 
centages were accepted by the members as normal and treated as such. 
Following this a monthly report was submitted to the membership 
disclosing to each his relative position. Statistical information fur- 
nished to the membership of the Association by Stevenson, Jordan & 
Harrison was compiled from invoices submitted by members to the 
secretary. Such statistics as were received by members were for their 
confidential use only, and were not published or distributed to the 
trade. Secretary Cooper and F. W. Masie attempted to persuade 
members of said Association to maintain their so-called normal volume 
of production, or at least to refrain from exceeding it. 

(c) Both current and future prices were filed by different members 
of the Association. Price lists filed covered the same territory and 
contained identical terms and conditions of sale. Not all members 
filed prices with the Association, and such price lists as were filed were 
not distributed to the trade or published, but were used for distribution 
to members only, except where the American Veneer Package Asso- 
ciation, Inc., distributed such lists to members of other associations 
in the other zones. It was understood among the members that they 
would follow the filed prices of the firm doing the filing. IF. W. Masie 
in a letter to Secretary Cooper dated April 20, 1937, in part stated as 
follows: 

With regard to Trade Practice Rules, I have inquired into this, and the sug- 
gestion is that if your Group wishes to use the rules as outlined under date of 
February fifteenth, that some Company in connection with the publication and 
announcement of their price schedule cover as a part of their present set-up, all 
of these details. Then if the rest of the members feel disposed to follow leader- 
ship for the purpose of a stabilized market, they can observe the terms as set 
forth in the published list. 

This part of the original agreement used by Zone “B” has been divorced from 
their Constitution and By-Laws, and will, undoubtedly, be set up in the near 
future in the form of a handbook on Trade Practice or usages in the industry. 

(d) On April 26, 1937, F. W. Masie addressed another letter to 
Secretary G. A. Cooper, which reads in part as follows: 

With regard to filed schedule of prices Zone A members it is important that 
the territory covered by Zone A members be shown on his schedule. In the 
future, will you kindly see that this matter is covered? 

(¢) The members of said Association submitted a list of the names 
of the persons or firms which were considered a dealer or distributor. 
From all lists submitted, a master list was compiled. It was under- 
stood that all members were to allow discounts only to those names 
appearing on the dealer and distributor list. 

(7) The members of the Association agreed to refrain from produc- 
ing, or at least to curtail the production of, No. 2 baskets. 
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(gy) The membership in this Association as of March 2, 1938, con- 
sisted of the following firms: 

Acme Veneer Package Co., Inc., Orchard Park, N. Y. 

John Bacon, Inc., Gasport, N. Y. 

Guile & Windnagle, Inc., Penn Yan, N. Y. 

Webster Basket Co., Inc., Webster, N. Y. 

Ellicottville Basket Co., Inc., Ellicottville, N. Y. 

Attica Package Co., Inc., Attica, N. Y. 

Barden & Robeson Co., Penn Yan, N. Y., a corporation. 

Sodus Basket Co., Sodus, N. Y. 

Bellaire & Schroeder, Inc., Hamburg, N. Y. 

Madison County Basket Co., Hamilton, N. Y., a corporation. 


Midwest Package Association 


Par. 20. (a) Stevenson, Jordan & Harrison conducted a similar 
survey of veneer package manufacturers in what was designated as 
Zone KE, which included the States of Michigan, Indiana, Kentucky, 
Tennessee, [linois, Iowa, Minnesota, Wisconsin, Missouri, Ohio, and 
the western part of West Virginia. The State of Ohio and the west- 
ern part of West Virginia were also considered jointly as a part of 
Zone A. There was no organization or association of veneer package 
manufacturers in this territory until the formation of the Midwest 
Package Association under the supervision of Stevenson, Jordan & 
Harrison. 

(6) The members of said Association on March 2, 1938, consisted 
of the following: 

Berrien County Package Co., a corporation, Benton Harbor, Mich. 

Burlington Basket Co., a corporation, Burlington, Iowa. 

Edgerton Manufacturing Company, a corporation, Plymouth, Ind. 

B. C. Jarrell & Co., Inc., Humboldt, Tenn. 

Swisshelm Veneer Co., a corporation, Mound City, Il. 

Frank L. Deaner & Sons, Sodus, Mich. 

New Albany Box & Basket Co., a corporation, New Albany, Ind. 

Ottawa Basket Co., a corporation, Oak Harbor, Ohio. 

Roberts-Liggett Co., a corporation, Metropolis, Il. 

Bloomington Basket Co., Inc., Bloomington, Ind. 

H. A. DuBois & Sons Co., Inc., Cobden, Il. 

Evansville Container Co., a corporation, Evansville, Ind. 

Newton Box & Basket Co., Inc., Newton, Il. 

H. A. Schwarz, an individual doing business under the firm name 
of Schwarz Basket & Box Co., Topeka, Kans. 

Paducah Box & Basket Co., a corporation, Paducah, Ky. 
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Harrison Manufacturing Co., a corporation, Shelby, Mich. 

Pierce-Williams Co., a corporation, Jonesboro, Ark. 

Strawberry Crate Co., Inc., Portland, Tenn. 

The secretary of said Association was J. L. Giacomino, an employee 
of Stevenson, Jordan & Harrison. 

(c) Members of said Association filed current and future prices 
with the Secretary. There were three divisions of the territory known 
as Zone E for price filing purposes, as price lists were filed for these 
respective territories. For example, on July 31, 1987, a price of 
1214¢ each was filed on three-hoop round bottom baskets with Star 
covers in one territory, while a price of 1814¢ was filed for another 
territory. The prices filed for use within each territory were identical 
and the terms and conditions of sale were the same. 

(d) Prices were discussed in Association meetings and each member 
knew the prices which others expected to file. It was understood that 
members would abide by the filed price until a new price was filed. 
The prices filed were for the exclusive use of members only and were 
not published or distributed to the trade except that copies of said filed 
prices were forwarded by the secretary to the secretaries of the other 
zone associations, who in turn distributed the said prices to members 
of their respective associations. 

(e) The members of this group, when they employed Stevenson, 
Jordan & Harrison, intended that prices should be stabilized and in- 
creased. A member manufacturer on February 1, 1937, wrote to F. W. 
Masie of Stevenson, Jordan & Harrison in part as follows: 


We are not interested in the bushel basket business until the price can be 
increased to say 50% over the present market. 


F. W. Masie’s reply dated February 5, 1937, is in part as follows: 


I do not know whether you are familiar with the progress we are making in 
organizing the bushel basket manufacturers and so, assuming that you are not, 
I am pleased to give you a brief resume of our activities since the first of 
the year. 

Harly in January we were authorized to make a survey of the Hastern Pack- 
age Association and also employed as Business Managers to guide and direct 
the activities of this group. A short time later similar authorization was 
secured from the manufacturers located in New York state and a group was 
set up, covering the western part of the state of Pennsylvania and the New 
England states. 

Last week it was my pleasure to meet with the manufacturers in Texas and 
they were favorably inclined toward our plan. 

At the present time, we are endeavoring to have a meeting with the Kentucky- 
Tennessee manufacturers and also a meeting with the so-called Midwest group. 

Next Thursday, I shall attend a meeting of the North and South Carolina 
manufacturers, who have extended me an invitation to outline our plan. 
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It is realized we have quite a job on our hands in organizing this industry, 
which for the past several years has been in rather chaotic condition. We are, 
nevertheless, hopeful of the ultimate outcome which will result in stabilization 
and a reasonable price for bushel baskets. 

(7) F. W. Masie and Secretary Giacomino contacted members to 
persuade them the only way to stabilize prices was to control volume. 
The success of the efforts of Stevenson, Jordan & Harrison is noted in a 
letter of F. W. Masie to Secretary Giacomino, dated June 30, 1987, 
which is in part as follows: 

* * * There has already developed a degree of stability and the prices 
which manufacturers on the whole are receiving should represent a reasonable 
profit at these volumes. 

* * * Tf we can finally convince the industry that volume alone is not the 
answer, we will then have solved their problem, but until we accomplish this 
there will be many headaches. 

(g) Dealers and distributors were classified by the members of the 
Association and the names of such were placed on a master list. On 
April 14, 1937, F. W. Masie, in a communication to Secretary Giaco- 
mino, stated in part as follows: 

The best manner in which to handle the dealer question, after the “kinks” 
have been ironed out, is to have each member file a full list of the dealers 
they sell and have it attached to their filed prices. In this manner they state, 
in effect, these, and only these dealers, are the ones we allow a discount of 7% 
and before a name is allowed by this manufacturer he must advise of the addi- 
tional name. Your Group should have a distinct classification for dealers—a 
classification that covers the services a dealer will render to entitle him to a 
discount. The fewer names on the list the better. Dealers present quite a 
problem in the Eastern Zones. 

(Ah) Secretary J. L. Giacomino checked the invoices of the members 
to determine compliance with the filed prices and to see that the proper 
discounts were made only to those on the dealer and distributor lists. 

(z) Reports of the sales of No. 2 baskets were made by the members 
to the secretary. A bulletin of the secretary, dated May 19, 1937, 
stated in part as follows: 

Any member whose sales of (2) baskets * * * exceeds 1% of his total 
monthly volume shall have his name brought before the meeting and his per- 
centage announced. 

Zone “D”—Texas Group 

Par. 21. Stevenson, Jordan & Harrison conducted a similar survey 
of veneer package manufacturers in what was designated as Zone D, 
which included all the States west of the Mississippi and east of the 
Rocky Mountains, in which veneer package manufacturers and cus- 
tomers were located. The headquarters of this group were located 
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in Texarkana, Texas. Its activities were similar to those of the other 
groups and zone organizations as heretofore described and involved 
the purpose and effect of establishing non-competitive prices and 
stabilizing the relative volumes of business done by the various 
members. 


Inter-Zone Group Cooperation 


Par. 22. (a) It was understood that members of the various zone 
associations would protect the prices filed in the different zones. 
Members of the various zone associations did cooperate in the mainte- 
nance of these prices. Members agreed that they would not ship into 
an adjoining zone without conforming to the prices prevalent in the 
zone of the vendee. 

(6) After Stevenson, Jordan & Harrison became the business man- 
agers of the various zones, a closer cooperation existed between and 
among the respective zones. The zone secretaries, who were employees 
of Stevenson, Jordan & Harrison, and the managing directors of each 
respective zone, under the general supervision of F. W. Masie, an 
official of Stevenson, Jordan & Harrison, received the filed prices from 
the members and distributed them to the other secretaries, respectively, 
and to the secretary of the American Veneer Package Association, 
Inc. . The secretary of the American Veneer Package Association, Inc., 
collaborated with the various secretaries in a general distribution of 
prices to all members of all zones. Members were instructed when 
selling in other zones to obtain information from their zone secretary 
as to whether the proposed vendee was a dealer or distributor. The 
purpose was to protect the prices and discounts prevalent in the various 
zones. In the interest of furthering inter-zone relations, representa- 
tives of the different zones were invited to attend and did attend the 
meetings of other zone Associations; joint meetings of some of the zone: 
Associations were held; F. W. Masie, the general supervisor of all the 
various zones, attended the different zone meetings and reported the 
progress of the other zones; price lists and dealer lists of other zones 
were discussed at the different zone meetings. 

Par. 23. The record contains affidavits from each of the following 
respondents : Pierpont Manufacturing Co., Adkins Manufacturing Co., 
Georgia Veneer and Package Co. and Southern Crate and Veneer Co. 
Said affidavits deny that said four respondents were parties to the 
alleged combination and conspiracy. The record contains evidence 
that the said four respondents in 1986 and 1937 were members of 
respondent associations and engaged in the practices complained of. 
The said four respondents are respondents in Docket No. 3289, Stand- 
ard Container Manufacturers’ Association, Inc., et al., which involves 
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similar charges as in the instant matter and in which the Commission 
issued its cease and desist order on March 5, 1940.1. Although the 
record in the instant case supports the allegations of the complaint 
with respect to said respondents, it does not appear necessary to subject 
the said respondents to the order issued in the instant matter as they 
are bound by a similar order issued in said Docket No. 3289. 

Par. 24. It appears that respondent Ross R. Guthrie was not asso- 
ciated with the respondents herein except when in 1937 he was acting 
in a clerical capacity as secretary of respondent Eastern Package Asso- 
ciation, which association was then operating under the control of 
respondent Chairman Frederick W. Masie, who was a representative 
of respondents Stevenson, Jordan & Harrison. 


CONCLUSION 


Said understandings, agreements, combinations, and conspiracies, 
and the things done thereunder and pursuant thereto, and in further- 
ance thereof, as above set forth, are all to the prejudice of the public, 
have a dangerous tendency to and have actually hindered and prevented 
price competition between and among the member respondents of the 
respondent associations in the sale of veneer fruit and vegetable con- 
tainers and the parts thereof in commerce within the intent and mean- 
ing of the Federal Trade Commission Act; have placed in the respond- 
ents the power to control and enhance prices; have unreasonably re- 
strained such commerce in veneer fruit and vegetable containers and 
the parts thereof and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 


mission Act. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission; the answers of respond- 
ents; a stipulation as to the facts entered into between counsel repre- 
senting the respondent associations, their respondent officers (excepting 
5 respondent secretaries) and their respondent members (excepting 14 
respondent members) and W. T. Kelley, Chief Counsel for the Com- 
mission, which provides among other things that without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon the aforementioned respondents herein findings as to 
the facts and conclusion based thereon and an order disposing of the 
proceeding (the Commisison, on October 25, 1939, granted the motion 
of counsel for respondents Georgia Veneer & Package Co. and the 
Southern Crate & Veneer Co. to expunge their names from the said 
stipulation for the reason that the said names were included therein 
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through misunderstanding) ; statement of admitted facts signed by 
counsel for the respondents designated under the firm name of Steven- 
son, Jordan & Harrison; the answers of respondents Evansville Con- 
tainer Co., Swisshelm Veneer Co. and Newton Box & Basket Co., Inc., 
in which answers the said three respondents admit all the material 
allegations of fact set forth in said complaint, and state that they 
waive all intervening procedure and further hearing as to the said 
facts; other evidence taken before John L. Hornor, an examiner of the 
Commission theretofore duly designaed by it, in support of the allega- 
tions of said complaint and affidavits in opposition thereto with respect 
to respondents Pierpont Manufacturing Co., Adkins Manufacturing 
Co., Georgia Veneer & Package Co. and Southern Crate & Veneer 
Co.; and briefs filed herein in support of, and in answer to, said 
respondents Stevenson, Jordan & Harrison; other respondents not 
having filed briefs and oral arguments not having been requested by 
any of the respondents, and the Commission having made its findings 
as to the facts and conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents: 

1. American Veneer Package Association, Inc., and its officers as 
follows: president, Frank M. Harrison; vice-president, George Tal- 
bot, Jr.; vice-president, R. O. Fletcher; treasurer, Willis W. Har- 
groves; secretary-manager, Robert W. Davis; (2) Eastern Package 
Association, its chairman, Frederick W. Masie; and its members as 
follows: Berryville Basket Co., Inc., M. J. Dilks, W. B. Pepper and 
Leshe K. Chance, partners, doing business under the firm name of 
M. J. Dilks & Co., William W. Dilks & Son, Inc., Farmco Package 
Corporation, Louis P. Finger, trading as Finger Bros., Goldman 
Package Manufacturing Co., a corporation, Jersey Package Co., a cor- 
poration, Marvil Package Co., a corporation, Planters Manufacturing 
Co., Inc., Ramsey Package Corporation, Riverside Manufacturing Co., 
a corporation; Virginia Cooperage Co., Inc.; (3) Southern Package 
Association, Inc., its officers as follows: Chairman, Herbert J. Linder; 
vice-president, Walter EK. Morgan; secretary, Norman G. Asbury; 
treasurer, D. EK. Shuman; and its members as follows: W. E. Ander- 
son and T. H. Whisanant, partners, doing business under the firm 
name of Greene Lumber & Crate Co.; Leigh Banana Case Co., a cor- 
poration, B. E. Martin, Patten Package Co., Inc., Farmco Package 
Corporation, Planters Manufacturing Co., Inc., Marvil Package Co., 
a corporation, Evansville Container Co., a corporation, Hollywood- 
Beaufort Package Corporation; Walter A. Corbett and Mary Doe 
Corbett, partners, doing business under the firm name of Corbett 
Package Co., Mount Olive Manufacturing Co., a corporation; River- 
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side Manufacturing Co., a corporation, Alabama Basket Co., Inc.; 
Dayton Veneer & Eapnhen Mills, a corporation; John D. Garm ae 
John M. Gunn, partners, doing business under ne firm name of The 
Peerless Basket Co. Siilenton Manufacturing Co.; (4) The Steven- 
son Corporation, Ghapleceh. Stevenson; T. M. pHacrieek C. H. Ferris, 
N. M. Perris, E. G. Ackerman, A. H. Deen R. E. Gass, F. L. Sweets 
ser, W. R. Guthrie, A. P. Nocerilee S. M. Hudson, R. R. Bliss, L. P. 
- Platt, Howard Marvin and D. M. Meee partners, doing business 
under the firm name of Stevenson, Jordan & Harrison; (5) North- 
eastern Veneer Package Association, its officers as follows: President, 
B, H. Droman; vice-president, T. W. Windnagle; secretary-treasurer, 
George A. Cooper, and its members as follows: Acme Veneer Package 
Co., Inc.; John Bacon, Inc.; Guile & Windnagle, Inc.; Webster Bas- 
ket Goi Inc.; Ellicottville Based Co., Inc.; Attica Piece Co., Inc.; 
Doe & eens Corporation ; anh Basket Co.; Bollane & 
Schroeder, Inc.; Madison County Basket Co., a canon ion (6) 
Midwest Package Association, its officers as follows: President, 
George H. Talbot, Sr.; vice-president, S. C. Bulliet; secretary-treas- 
urer, J. L. Giacomino; and its members as follows: Berrien County 
Package Co., a corporation; Burlington Basket Co.; Edgerton Manu- 
facturing Co., a corporation; B. C. Jarrell & Co., a corporation ; 
Swisshelm Veneer Co., a corporation; Frank L. Deaner & Sons; New 
Albany Box & Basket Co., a corporation; Ottawa Basket Co., a cor- 
poration; Roberts-Liggett ine Bloomington Basket Co., Inc.; H. A. 
DuBois & Sons Co., Inc.; nes ille Container Goamrann: Newton 
Box & Basket Company, Toe H. A. Schwarz, an individual doing 
business under the firm name of Schwarz Basket & Box Co.; Paducah 
Box & Basket Co., a corporation; Harrison Manufacturing Co., a cor- 
poration; Pierce-Williams Co.; Strawberry Crate Co., Inc.; and their 
agents, representatives, and employees, in connection with the offering 
for sale, sale and distribution of veneer containers, used in the pack- 
aging of fruit and vegetables, in commerce, as commerce is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from entering into, carrying out, or aiding or abetting the carrying 
out of, any agreement, understanding, combination or conspiracy be- 
tween and among any two or more of said respondents, for the pur- 
pose or with the effect of restricting, restraining or monopolizing, 
or eliminating competition in, the purchase or sale in said commerce 
of any of such products, and from doing any of the following acts 
and things pursuant thereto: 

1. Fixing and maintaining uniform prices. 

9. Fixing and maintaining uniform discounts or other terms and 
conditions of sale. 
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3. Compiling, publishing and distributing any uniform compila- 
tion of prices or other information to be used in connection with the 
fixing of prices, discounts, terms and conditions of sale. 

4. Determining or establishing any system of zones throughout 
the United States in connection with the fixing of prices, discounts, 
terms and conditions of sale. 

5. Adopting any joint or uniform price list or other device which 
fixes prices. 

6. Agreeing to curtail the production of veneer fruit and vege- 
table containers, and the parts thereof, in connection with the fixing 
of prices. ; 

7. Preparing, publishing and circulating lists of recognized job- 
bers and dealers for the purpose or with the effect of indicating that 
specified persons or concerns as jobbers are recognized as entitled 
to receive special jobber discounts, that specified persons or concerns 
as dealers are entitled to receive special dealer discounts, and that 
other persons or concerns are not so entitled. 

8. Adopting and taking any other concerted or cooperative action 
to carry out or make effective the acts and things as set forth in the 
said findings of fact herein, in furtherance of said understandings, 
agreements, combinations, or conspiracies. 

It is further ordered, That this proceeding be, and the same hereby 
is, dismissed as to respondents Ross R. Guthrie, Pierpont Manu- 
facturing Co., Adkins Manufacturing Co., Georgia Weneer and 
Package Co., and Southern Crate and Veneer Co. 

[t is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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AMERICAN DISTRIBUTORS, INC., UNITED ADVERTISING 
COMPANIES, INC., AND JOHN H. MORGAN, DOING BUSI- 
NESS AS CHAMPION PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3918. Complaint, Oct. 7, 1939—Decision, Mar. 15, 1940 


Where an individual engaged in sale and distribution of medicinal preparation 
which he designated as ‘‘Vita-Perles” and which was claimed by him to 
contain Vitamins A, B—1, D, G, and EH, and corporation which he caused 
to be organized and of which he was president, and which, following such 
organization, continued to carry on, as theretofore conducted by him, sale 
and distribution of said product, in commerce among the various States, 
to purchasers in other States and in the District of Columbia; and a 
concern which acted as their advertising agent and participated in prepa- 
ration and dissemination of advertising matter as below set forth; in 
advertisements which they disseminated concerning said “Vita-Perles” 
through the mails, through newspapers ‘and periodicals of general circu- 
lation and through circulars and other printed matter distributed in 
commerce among the various States and in other ways, and which were 
intended and likely to induce purchase of such medicinal preparation— 

{a) Represented that said product might be obtained and tested ‘‘without 
risking a single penny,” facts being it could not be obtained and tested 
in fashion proposed by them without any risk of money ; 

(b) Represented that backache, headache, loss of appetite and energy, faulty 
vision, reduced resistance to infection, premature evidence of advancing 
‘age, and various other ailments and conditions, were caused by vitamin 
deficiency, and that such conditions would be relieved or corrected by 
use of preparation in question, and that those who were thin, pale and 
sickly would, by the use thereof, acquire additional weight, improved 
complexion, increased resistance to colds and infection, and improved 
appetite, and become less nervous, facts being ailments, conditions and 
symptoms specified ‘and indicated were not positive or usual indications 
of deficiency in Vitamins A, B—1, D, G, or E, usual adult diet in United 
States furnishes supply of such vitamins adequate for ordinary health, 
energy, development and resistance to disease, and product in question, 
except in cases of actual deficiency in one or more of the vitamins con- 
tained by it, and existence of which can be determined only by physicians 
after consideration of many factors, including objective symptoms as one 
only, is of no therapeutic, preventive or tonic value; 

(c) Represented that impairment or premature loss of sexual desire, vigor 
or potency in the male was due to a vitamin deficiency, and would be 
restored or improved by use of said preparation, and that its use 
would increase the general strength and energy, facts being such impair- 
ment, whether premature or otherwise, is not due to deficiency of Vitamin 
E or any other vitamin, and will not be restored, improved or remedied 
by use of said “Vita-Perles” or vitamin referred to; and 
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(d) Represented that said preparation would affect women’s ability success- 
fully to conceive or bear children, facts being such inability to conceive 
is not due to deficiency of vitamins as aforesaid set forth, and will not 
be restored, improved or remedied by use of “Vita-Perles” or of Vitamin 
BE, and women’s inability to bear children successfully after conception is 
usually due to pathological conditions and anatomical abnormalities and 
not to deficiency in vitamins generaliy or specific deficiency in vitamin E 
and will not be remedied or corrected by “Vita-Perles,” except in cases of 
rare occurrence where such inability is due to deficiency of vitamin HE 
of degree no greater than is susceptible of replacement by the vitamin 
E content of ‘“Vita-Perles” ; 

With effect of misleading and deceiving substantial portion of purchasing pub- 
lic, through use of such false, deceptive, and misleading statements, repre- 
sentations and claims disseminated as aforesaid with respect to product 
in question and causes of ailments and conditions of the body for which 
said preparation was recommended by them, into erroneous and mistaken 
belief that such false statements, representations, and claims were true 
and that said preparation possessed properties claimed and represented and 
would accomplish results indicated, and of causing substantial portion of 
such public, because of such belief, to purchase substantial quantities of 
preparation aforesaid: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Randolph W. Branch for the Commission. 
Mr. Henry Junge, of Chicago, Ill., for United Advertising Cos., Inc. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that American Distribu- 
tors, Inc., a corporation, United Advertising Cos., Inc., a corporation, 
and John H. Morgan, an individual, doing business as Champion Prod- 
ucts Co., hereinafter referred to as respondents, have violated the 
provisions of said Act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, American Distributors, Inc., is a cor- 
poration organized under the laws of the State of Indiana and having 
an office and principal place of business at A Street, Linton, Ind. 

Respondent, John H. Morgan, is an individual, who, prior to Au- 
gust 1938, traded and did business under the name of Champion 
Products Co. and maintained an office and place of business at A 
Street, Linton, Ind.; he caused the organization of and is the presi- 
dent of American Distributors, Inc. 
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Respondent, United Advertising Cos., Inc., is a corporation organ- 
ized under the laws of the State of Illinois and having an office and 
principal place of business at 207 North Michigan Avenue, Chicago, 
uth, 

Par. 2. Prior to August 1938, respondent, John H. Morgan, under 
the name of Champion Products Co., was engaged in the business of 
selling and distributing a certain medicinal preparation known as 
“Vita-Perles” and claimed by respondent to contain Vitamins A, B-1, 
D, G, and E. Respondent sold said preparation to members of the 
purchasing public situated in the various States of the United States 
and in the District of Columbia and caused said preparation when 
sold to be transported from his aforesaid place of business in the State 
of Indiana to purchasers thereof located in various other States of 
the United States and in the District of Columbia. 

On August 28, 1938, the respondent, John H. Morgan, caused the 
American Distributors, Inc., an Indiana corporation, to be organized. 
Since that time said corporate respondent has been engaged in the sale 
and distribution of said medicinal preparation, “Vita-Perles,” in com- 
merce among and between the various States of the United States and 
has caused said preparation when sold to be transported from its afore- 
said place of business in the State of Indiana to the purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said medicinal preparation in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Respondent, United Advertising Cos., Inc., is and has been the 
advertising agent for the respondents American Distributors, Inc., and 
John H. Morgan, trading as Champion Products Co., and has par- 
ticipated in the preparation and dissemination of the advertising 
matter to which reference is hereinafter made. 

Par. 3. In the course and conduct of the business of respondent 
Morgan and respondent American Distributors, Inc., the said re- 
spondents and respondent United Advertising Cos., Inc., have dissemi- 
nated and are now disseminating, and have caused and are now causing 
the dissemination of, false advertisements concerning said medicinal 
preparation, “Vita-Perles,” by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed matter, all of which are distributed in com- 
merce among and between the various States of the United States; and 
by other means, in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
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likely to induce, directly or indirectly, the purchase of said medicinal 
preparation; and have disseminated and are now disseminating, and 
have caused and are now causing the dissemination of, false advertise- 
ments concerning said “Vita-Perles” by various means for the purpose 
of inducing, and which are likely to induce, directly or indirectly, the 
purchase of the said preparation in commerce, as commerce is defined 
in the Federal Trade Commission Act. 

Among and typical of the false statements and representations con- 
tained in said advertisements, disseminated and caused to be dis- 
seminated, as aforesaid, are the following: 


Test Vita-Perles Without Risking a Single Penny ! 

Vita-Perles are based on a scientific formula containing Vitamins A, B-1, D, G 
Andeh) yee ven 

Many medical men contend that the average diet is distressingly lacking in 
the proper proportion of vitamins. 

A Special Message to Those Who Suffer From Such Symptoms As: Backache, 
Headache, Leg Pains, Loss of Appetite, Loss of Pep, Faulty Vision, Sluggishness, 
Feeling of Confusion, Lost Nature, Loss of Weight, Early Tooth Decay, Reduced 
Resistance to Infection, “Old” Before Your Time—Act Now. 

* * * Do everything in your power to correct them. 

Do you eat enough, yet stay Skinny, Pale, Sickly * * * The new formula, 
Vita-Perles, contains the vitamins which, when properly assimilated, help put 
on pounds of firm, healthy flesh, round out those alluring curves, clear complexion, 
build resistance to colds and infection, ete. 

The vitamins contained in Vita-Perles make the difference between high and 
low resistance to colds, infections, ete., help to increase the appetite, clear skin, 
reduce nervousness, ete. 


The two statements quoted immediately above are accompanied by 
depictions of well-rounded but lissom female figures. 

Want to Gain Weight? 7 Pounds in 7 Days? * * * If you are skinny, 
weak, pale, run-down because of a lack of replaceable vitamins, we invite you 
to test the new Vita-Perles at Our Risk. 

The statement last quoted is accompanied by a depiction of two 
female figures, one excessively emaciated, the other full and shapely. 

To Men Only 

We bring a message of hope to men who suffer from such Symptoms as 
* * * Tired, Worn-Out Feeling, and that Growing “Old” Before Your Time. 
Many men when they reach middle age begin to feel and look “Old.” This is 
a very distressing condition * * * Accept our liberal offer to test the 
Amazing Vita-Perles * * * 

The statement last quoted is accompanied by a depiction of a male 
apparently in bad health, spirits, and reduced circumstances, observing 
with envy a well-dressed young man of abounding vitality accom- 
panying a personable young woman, with the legend : “Don’t be ‘Worn 
out,’ Take steps to Gain that ‘He-Man’ Feeling.” 
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TO WOMEN ONLY 


It is common knowledge that many happy homes are destroyed, many hus- 
bands and wives become restless and discontented because they have been denied 
the blessings of children * * * Unfortunately, some women find they are 
of a very nervous nature, in a run-down condition, and in many ways abnormal. 
These conditions may often be the reason they are not blessed with children. 
Many physicians contend that Vitamins can be of definite assistance in building 
up the system to the extent that normal childbirth may result * * *. Every 
woman was intended for Motherhood, but often some women suffer from func- 
tional female disorders which rob her of this normal desire. It is possible that 
Vitamins can assist you in solving your problems. 

The statement last quoted is accompanied by a depiction of a woman 
holding an infant. 

Vitamin “E” (wheat germ oil) is also believed to be of definite aid in 
correcting certain cases of sterile conditions in women. 

Deprived of the joys of a Baby To Love Due To Lack of Replaceable Vitamins, 
At Last—science has found a reason why many men and women—apparently 
normal in every respect—have been unable to know the joy and happiness of 
parenthood. This great discovery brings a thrilling message of hope to many 
a childless woman * * * This recent scientific discovery * * * is now 
available to all. Ask Today for a 3 weeks treatment of Vita-Perles. 


The statement last quoted is accompanied by a depiction of an infant. 


A Message to Married Couples Who Want Children * * * The discovery 
of Vitamin E, the anti-sterility vitamin, is of great importance to men and 
women whose premature deterioration of the reproductive system is due to a 
lack of sufficient Vitamin E. Unless complete atrophy has already set in 
there is yet hope for many couples to find full expression of parental instincts 
* * * Get a three weeks supply of Vita-Perles Today! See what they will 
do for you! 

Par. 4. Through the use of the statements and representations 
hereinbefore set forth, and others similar thereto not herein set out, 
all of which purport to be descriptive of the manner in which the 
said preparation may be tested, the causes of the ailments and con- 
ditions of the human body for which respondents recommend and 
have recommended the said “Vita-Perles,” the preparation itself and 
its effectiveness in the treatment of certain ailments and conditions, 
respondents directly and by implication among other things have 
represented: that one may test “Vita-Perles” without risking any 
money; that vitamin deficiency is, in both sexes, the cause of back- 
ache, headache, leg pains, loss of appetite and pep, faulty vision, 
sluggishness, loss of weight, early tooth decay, reduced resistance to 
infection, being prematurely “old,” constipation, poor digestion, bad 
breath, and skin irritations; that these conditions will be relieved or 
corrected by “Vita-Perles”; that by the use of “Vita-Perles” one who 
is thin, pale, and sickly will gain in firm, healthy flesh, acquire a 
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clear complexion, increased resistance to colds and infections and a 
better appetite, will become less nervous and will gain in weight as 
much as 7 pounds in 7 days; that in men premature loss or impair- 
ment of sexual desire, vigor or potency is due to a vitamin deficiency 
and that they will be restored or improved and the general strength 
and energy increased by the use of “Vita-Perles”; that the inability 
of women to conceive or bear children is frequently due to vitamin 
deficiency, and that this deficiency or disability may be removed and 
normal childbirth accomplished by the use of “Vita-Perles.” 

Par: 5. The aforesaid representations used and disseminated by 
respondents in the manner above described are grossly exaggerated, 
misleading, and untrue and constitute false advertising. In truth 
and in fact “Vita-Perles” cannot be obtained and tested in the 
fashion proposed by the respondents without any risk on the tester’s 
money. The ailments, conditions or symptoms, other than those 
relating to the sex function, represented by respondents to be due 
to deficiency in vitamins A, B-1, D, G, or E, are not positive or usual 
indications of such deficiency. The usual adult diet in the United States 
furnishes a supply of these vitamins adequate for ordinary health, 
energy, development, and resistance to disease. Vita-Perles, except 
in cases of actual deficiency in one or more of the vitamins which 
they contain, are of no therapeutic, preventative, or tonic value. The 
existence of a deficiency of vitamins A, B-1, D, G, or E cannot be 
determined by laymen solely from objective symptoms but only by 
physicians after a consideration of many factors, of which the objec- 
tive symptoms are but one. Loss or impairment of sexual desire, 
vigor, or potency in the male, whether premature or otherwise, and 
inability of the female to conceive, are not due to a deficiency of 
vitamin KE or any other vitamin and will not be restored, improved, 
or remedied by the use of Vita-Perles or of vitamin E. Women’s 
inability to bear children successfully after conception is usually 
due to pathological conditions and anatomical abnormalities and 
not to a deficiency in vitamins generally or a specific deficiency in 
vitamin E and will not be remedied or corrected by Vita-Perles, 
except in cases of rare occurrence where such inability is due to a 
deficiency of vitamin E of a degree no greater than is susceptible of 
replacement by the vitamin E content of Vita-Perles. 

Par. 6. The use by respondents of the foregoing false, deceptive, 
and misleading statements, representations, and claims, disseminated 
as aforesaid, with respect to the said preparation, the manner in 
which it may be tested, and the causes of ailments and conditions of 
the human body for which respondents have recommended “Vita- 
Perles” has had and now has the capacity and tendency to, and does, 
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mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such false statements, 
representations, and claims are true; that the said preparation 
possesses the properties claimed and represented, and will accom- 
plish the results indicated, and causes and has caused a substantial 
portion, of the purchasing public, because of such erroneous and 
mistaken belief, to purchase substantial quantities of the said 
preparation. 

Par. 7. The aforesaid acts and practices of said respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frxprnes as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 7, 1939, issued, and on Octo- 
ber 9, 1939, served its complaint in this proceeding upon respondents 
American Distributors, Inc., a corporation, United Advertising Cos., 
Inc., a corporation, and John H. Morgan, an individual trading and 
doing business under the name of Champion Products Co., charging 
them with the use of unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. On October 21, 1939, 
respondent, United Advertising Cos., Inc., filed its answer in which 
answer it admitted all the material allegations of fact set forth in said 
complaint, and waived all intervening procedure and further hearing 
as to said facts. After the filing of the answer of respondents Ameri- 
can Distributors, Inc., and John H. Morgan, the Commission by order 
entered herein granted respondents’ motion for permission to with- 
draw said answer and to substitute therefor an answer admitting all 
the material allegations of fact set forth in said complaint and waiving 
all intervening procedure and further hearing as to said facts, 
which substitute answer was duly filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and the answers 
thereto, and the Commission having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, American Distributors, Inc., is a corpora- 
tion organized under the laws of the State of Indiana and having an 
office and principal place of business at Linton, Ind. 
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Respondent, John H. Morgan, is an individual, who, prior to August 
1938, traded and did business under the name of Champion Products 
Co. and maintained an office and place of business at Linton, Ind.; he 
caused the organization of and is the president of respondent, American 
Distributors, Inc. 

Respondent United Advertising Cos., Inc., is a corporation organized 
under the laws of the State of Illinois and having an office and principal 
place of business at 207 North Michigan Avenue, Chicago, Ill. 

Par. 2. Prior to August 1988, respondent, John H. Morgan, trading 
under the name of Champion Products Co., was engaged in the busi- 
ness of selling and distributing a certain medicinal preparation known 
as “Vita-Perles” and claimed by respondent to contain Vitamins A, 
B-1, D, G, and E. Respondent sold said preparation to members of 
the purchasing public situated in the various States of the United 
States and in the District of Columbia and caused said preparation 
when sold to be transported from his aforesaid place of business in the 
State of Indiana to purchasers thereof located in various States of the 
United States and in the District of Columbia. 

On August 28, 1938, the respondent, John H. Morgan, caused the 
American Distributors, Inc., an Indiana corporation, to be organized. 
Since that time said corporate respondent has been engaged in the 
sale and distribution of said medicinal preparation, ‘Vita-Perles,” in 
commerce among and between the various States of the United States 
and has caused said preparation when sold to be transported from its 
aforesaid place of business in the State of Indiana to the purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said medicinal preparation in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Respondent, United Advertising Cos., Inc., is and has been the 
advertising agent for the respondents American Distributors, Inc., 
and John H. Morgan, trading as Champion Products Co., and hag 
participated in the preparation and dissemination of the advertising 
matter to which reference is herein after made. 

Par. 3. In the course and conduct of the business of respondent 
Morgan and respondent American Distributors, Inc., the said re- 
spondents and respondent United Advertising Companies, Inc., have 
disseminated and are now disseminating, and have caused and are 
now causing the dissemination of, false advertisements concerning 
said medicinal preparation, “Vita-Perles,’ by United States Mails, 
by insertion in newspapers and periodicals having a general circula- 
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tion and also in circulars and other printed matter, all of which are 
distributed in commerce among and between the various States of 
the United States, and by other means, in commerce, as commerce 
is defined in the Federal Trade Commission Act, for the purpose 
of inducing, and which are likely to induce, directly or indirectly, 
the purchase of said medicinal preparation; and have disseminated 
and are now disseminating, and have caused and are now causing 
the dissemination of, false advertisements concerning said “Vita- 
Perles” by various means for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of said 
preparation in commerce, as commerce is defined in the Federal 
Trade Commission Act. 

Among and typical of the false statements and representations 
contained in said advertisements, disseminated and caused to be dis- 
seminated, as aforesaid, are the following: 


Test Vita-Perles Without Risking a Single Penny! 

Vita-Perles are based on a scientific formula containing Vitamins A, B-—1, 
UD (GR conavel Dy tts ew | soe 

Many medical men contend that the average diet is distressingly lacking 
in the proper proportion of vitamins. 

A Special Message to Those Who Suffer From Such Symptoms As: Backache, 
Headache, Leg Pains, Loss of Appetite, Loss of Pep, Faulty Vision, Sluggish- 
ness, Feeling of Confusion, Lost Nature, Loss of Weight, Early Tooth Decay, 
Reduced Resistance to Infection, “Old” Before Your Time—Act Now. 

* * * DO EVERYTHING in your power to correct them. 

Do you eat enough, yet stay Skinny, Pale, Sickly * * * The new formula, 
Vita-Perles, contains the vitamins which, when properly assimilated, help put 
on pounds of firm, healthy flesh, round out those alluring curves, clear com- 
plexion, build resistance to colds and infection, ete. 

The vitamins contained in Vita-Perles make the difference between high 
and low resistance to colds, infections, etc., help to increase the appetite, clear 
skin, reduce nervousness, ete. 


The two statements quoted immediately above are accompanied 
by depictions of well-rounded but lissom female figures. 

Want to Gain Weight? 7 Pounds in 7 Days? * * * If you are skinny, 
weak, pale, run-down because of a lack of replaceable vitamins, we invite you 
to test the new Vita-Perles at Our Risk. 

The statement last quoted is accompanied by a depiction of two 
female figures, one excessively emaciated, the other full and shapely. 

To Men Only—We bring a message of hope to men who suffer from such 
symptoms as * * * Tired, Worn-Out Feeling, and that Growing “Old” 
Before Your Time. Many men when they reach middle age begin to feel and 
look “Old.” This is a very distressing condition * * * Accept our liberal 
offer to test the Amazing Vita-Perles, * * * 
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The statement last quoted is accompanied by a depiction of a male 
apparently in bad health, spirits, and reduced circumstances, observing 
with envy a well-dressed young man of abounding vitality accompany- 
ing a personable young woman, with the legend: “Don’t be ‘Worn 
Out,’ Take steps to Gain that ‘He-Man’ Feeling.” 


TO WOMEN ONLY 


It is common knowledge that many happy homes are destroyed, many 
husbands and wives become restless and discontented because they have been 
denied -the blessings of children * * * Unfortunately, some women find 
they are of a very nervous nature, in a run-down condition, and in many ways 
abnormal. These conditions may often be the reason they are not blessed 
with children. Many physicians contend that Vitamins can be of definite 
assistance in building up the system to the extent that normal childbirth may 
result * * *. Every woman was intended for Motherhood, but often some 
women suffer from functional female disorders, which rob her of this normal 
desire. It is possible that Vitamins can assist you in solving your problems. 


The statement last quoted is accompanied by a depiction of a 
woman holding an infant. 

Vitamin “EK” (wheat germ oil) is also believed to be of definite aid in 
correcting certain cases of sterile conditions in women. 

Deprived of the joys of a Baby to Love Due To Lack of Replacable Vitamins, 
AT LAST—science has found a reason why many men and women—apparently 
normal in every respect—have been unable to know the joy and happiness of 
parenthood. This great discovery brings a thrilling message of hope to many 
a childless woman * * *. This recent scientific discovery * * * igs now 
available to all. Ask Today for a 8 weeks treatment of Vita-Perles. 

The statement last quoted is accompanied by a depiction of an 
infant. 

A Message to Married Couples Who Want Children * * *, The discovery 
of Vitamin HE, the anti-sterility vitamin, is of great importance to men and 
women whose premature deterioration of the reproductive system is due to 
a lack of sufficient Vitamin E. Unless complete atrophy has already set in 
there is yet hope for many couples to find full expression of parental instincts 

* * * Get a three weeks supply of Vita-Perles Today! See what they 
will do for you! 

Par. 4. Through the use of the statements and representations 
hereinbefore set forth, and others similar thereto not herein set out, 
all of which purport to be descriptive of the causes of the ailments and 
conditions of the human body for which respondents recommend and 

p 4 {5 . . 
have recommended the said “Vita-Perles,” the preparation itself and 
its effectiveness in the treatment of certain ailments and conditions, 
respondents directly and by implication among other things have 
represented: that one may test “Vita-Perles” without risking any 
money; that vitamin deficiency is, in both sexes, the cause of back- 
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ache, headache, leg pains, loss of appetite and pep, faulty vision, 
sluggishness, loss of weight, early tooth decay, reduced resistance to 
infection, being prematurely “old,” constipation, poor digestion, 
bad breath, and skin irritations and that these conditions will be 
relieved or corrected by “Vita-Perles”; that by the use of “Vita- 
Perles” one who is thin, pale, and sickly will gain firm and healthy 
flesh, will acquire a clear complexion and increased resistance to colds 
and infections and a better appetite, will become less nervous and 
will gain in weight as much as 7 pounds in 7 days; that in men pre- 
mature loss or impairment of sexual desire, vigor, or potency is due 
to a vitamin deficiency and that they will be restored or improved 
and the general strength and energy increased by the use of “Vita- 
Perles”; that the inability of women to conceive or bear children is 
frequently due to vitamin deficiency, and that this deficiency or dis- 
ability may be removed and normal childbirth accomplished by the 
use of “Vita-Perles.” 

Par. 5. The aforesaid representations used and disseminated by 
respondents in the manner above described are grossly exaggerated, 
misleading, and untrue and constitute false advertising. In truth 
and in fact “Vita-Perles” cannot be obtained and tested in the fashion 
proposed by the respondents without any risk of money. The ail- 
ments, conditions or symptoms, other than those relating to the sex 
functions, represented by respondents 'to be due to deficiency in 
Vitamins A, B-1, D, G, or E, are not positive or usual indications 
of such deficiency. The usual adult diet in the United States fur- 
nishes a supply of these vitamins adequate for ordinary health, 
energy, development and resistance to disease. Vita-Perles, except 
in cases of actual deficiency in one or more of the vitamins which 
they contain, are of no therapeutic, preventative or tonic value. The 
existence of a deficiency of Vitamins A, B-1, D, G, or E cannot be 
determined by laymen solely from objective symptoms but only by 
physicians after a consideration of many factors, of which the ob- 
jective symptoms are but one. Loss or impairment of sexual desire, 
vigor, or potency in the male, whether premature or otherwise, and 
inability of the female to conceive, are not due to a deficiency of 
vitamin E or any other vitamin and will not be restored, improved 
or remedied by the use of Vita-Perles or of vitamin E. Women’s 
inability to bear children successfully after conceptions is usually 
due to pathological conditions and anatomical abnormalities and not 
to a deficiency in vitamins generally or a specific deficiency in vita- 
min E and will not be remedied or corrected by Vita-Perles, except 
in cases of rare occurrence where such inability is due to a deficiency 
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of vitamin E of a degree no greater than is susceptible of replace- 
ment by the vitamin E content of Vita-Perles. . 

Par. 6. The use by respondents of the foregoing false, deceptive 
and misleading statements, representations and claims, disseminated 
as aforesaid, with respect to the said preparation, and the causes of 
ailments and conditions of the human body for which respondents 
have recommended “Vita-Perles” has had and now has the capacity 
and tendency to, and does, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief 
that such false statements, representations, and claims are true; that 
the said preparation possesses the properties claimed and repre- 
sented, and will accomplish the results indicated, and causes and 
has caused a substantial portion of the purchasing public, because 
of such erroneous and mistaken belief, to purchase substantial quan- 
tities of the said preparation. 


CONCLUSION 


The aforesaid acts and practices of said respondents as herein 
found are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answers of 
respondents, in which answers respondents admit all the material 
allegations of fact set forth in said complaint to be true, and state 
that they waive all intervening procedure and further hearing as to 
the said facts and the Commission having made its findings as.to the 
facts and conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission Act. 

It ts ordered, That the respondents, American Distributors, Inc., a 
corporation, United Advertising Cos., Inc., a corporation, and John H. 
Morgan, an individual, trading and doing business under the name of 
Champion Products Co. or under any other name or names, their 
respective agents, officers, employees, and representatives, directly or 
through any corporate or other device, do forthwith cease and desist 
from disseminating, or causing to be disseminated, any advertisement 
by means of the United States mails, or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of a certain medicinal preparation containing Vitamins 
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A, B-1, D, G, and E, and now designated by the name of “Vita-Perles,” 
or any other preparation composed of similar ingredients or possessing 
substantially similar therapeutic qualities, whether sold under that 
designation or any other designation, or disseminating or causing to 
be disseminated, any advertisement by any means for the purpose of 
inducing or which is likely to induce, directly or indirectly, the pur- 
chase in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of said medicinal preparation, which advertisements 
represent, directly or through implication, that: 

1. Said preparation may be obtained and tested without risking the 
loss of any money. 

2. Backache, headache, leg pains, Joss of appetite and energy, faulty 
vision, sluggishness, loss of weight, early tooth decay, reduced resist- 
ance to infection, premature evidence of advancing age, constipation, 
poor digestion, bad breath, or skin irritations, are caused by a vitamin 
deficiency or that such conditions will be relieved or corrected by the 
use of the said preparation. 

3. Those who are thin, pale, and sickly will by the use of said prepa- 
ration acquire additional weight, an improved complexion, an in- 
creased resistance to colds and infections, an improved appetite or will 
become less nervous. 

4, The impairment or premature loss of sexual desire, vigor, or 
potency in the male, is due to a vitamin deficiency, or will be restored 
or improved by the use of said preparation, or that its use will in- 
crease the general strength and energy. 

5. Said preparation will affect women’s ability to successfully con- 
ceive or bear children except in rare cases involving habitual involun- 
tary abortion where inability to successfully bear children after con- 
ception may be due to a deficiency of Vitamin E of a degree susceptible 
of replacement by the Vitamin E content of said preparation. 

It is further ordered, That each of the said respondents shall within 
60 days after service upon them of this order file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have comphed with this order. 
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In THE Martver oF 


ANN W. CARTER, TRADING AS PROCESS ENGRAVING 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. & OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8687. Complaint, Oct. 27, 1938—Decision, Mar. 19, 1940 


Where an individual engaged in printing stationery for social and business 
purposes, including invitations, announcements, calling cards, letterheads, 
envelopes, and similar products, and in sale of such various stationery to 
purchasers in State of California and in other States and in the District of 
Columbia, in substantial competition with others likewise engaged in print- 
ing and selling stationery for such purposes in commerce as aforesaid, and 
in competition particularly with those engaged in business of engraving 
and selling engraved stationery in commerce for purposes aforesaid, and 
including many who produce engraved stationery products designed and 
intended for such purposes and sell said products into and through other 
States as above set forth, and truthfully represent the same as produced 
by the engraving process, as known to trade and public generally, and 
others who sell stationery products for such purposes but do not sell 
engraved stationery products and do not in any means or manner represent 
themselves as manufacturers of or dealers in engraved stationery products, 
and among whom are many who produce stationery by same process as 
employed by individual aforesaid— 

Featured trade name, including words “Process Engraving,” in circulars, busi- 
ness cards, letterheads, blotters, stickers, memoranda pads, and other 
advertising literature circulated among purchasers and prospective pur- 
chasers, and in statements of account sent to purchasers in various States 
displayed trade name aforesaid and featured same in advertisements in 
newspapers and periodicals circulated among prospective purchasers, and 
referred in all her various circulars, pamphlets, ete., to process employed 
by her in producing her products as “engraving,” and held herself and 
company out to public as “engraver” and “process engraver,” and her 
product as “engraving” or “process engraving” ; 

Facts being she did not own or operate an engraving company and was not 
engaged in business of engraving or producing engraved stationery, and 
letters, words or designs appearing upon her said products made and sold by 
her were not the result of engraving process and were not engraved sta- 
tionery, as preferred by substantial portion of purchasing public over that 
produced by process such as employed by her, and were not, as aforesaid, 
result of such much more costly engraving process, as long understood by 
trade and consuming public as meaning, as applied to business or social 
stationery, products in which words, letters or designs have been raised 
from general plane of stationery surface and are in relief, through result 
of application to stationery, under pressure, of inked metal plates thereto- 
fore specially engraved, cut, or incised for and used in production of such 
stationery by process involving, among other things, the cutting or incising 
of the plates in various ways so that letters, ete., are below surface of 
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plate, but constituted raised printing accomplished through use of certain 
ink on printing press and application to resulting printing of certain powder 
and baking process, with result which so closely resembled, in appearance 
and feel, genuine engraving as to make two so difficult of ascertainment 
that in many cases those in trade and familiar with both must use great 
care to avoid mistake in identifying two; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that said individual owned or operated 
engraving company and was engaged in business of producing and selling 
engraved stationery, and that letters, words or designs contained upon her 
said stationery were engraved and result of genuine engraving process, as 
above indicated, and as known to trade and public generally, and to induce 
number of consuming public, because of such belief, to purchase her said 
products and thereby unfairly divert trade to her from her competitors in 
commerce as aforesaid: 

Held, That such acts and practices were each and all to the prejudice of the 
public and competitors, and constituted unfair methods of competition and 
unfair and deceptive acts and practices in commerce. 

Before Wr. John J. Keenan, trial examiner. 
Mr. DeWitt 7. Puckett and Mr. Merle P. Lyon for the Commission. 


Mr. Walter J. Walsh, of San Francisco, Calif., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority invested in it by said act, the Federal 
Trade Commission, having reason to believe that Ann W. Carter, an 
individual, trading under the firm name and style of Process Engrav- 
ing Co., hereinafter referred to as the respondent, has violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracraru 1. Respondent, Ann W. Carter, is an individual, trad- 
ing under the firm name and style of Process Engraving Co., and 
having her office and place of business at 694 Market Street, San 
Francisco, Calif. Respondent is now, and has been for more than 2 
years last past, engaged in the business of printing stationery for 
social and business purposes, including invitations, announcements, 
calling cards, letterheads, envelopes, and names on Christmas cards, 
and in selling said products in commerce as herein set out. 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said stationery so printed, when sold, to be transported from 
her office and place of business in the State of California to the pur- 
chasers thereof located in other States of the United States and in 
the District of Columbia. There is now and has been at all times 
mentioned herein, a course of trade in said stationery sold by respond- 
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ent in commerce between and among the various States of the United 
States and the District of Columbia. 

Par. 3. In the course and conduct of her said business, respondent 
is now, and has been in substantial competition with other indi- 
viduals, and with firms, partnerships, and corporations, likewise 
engaged in printing stationery for social and business purposes and 
in selling such stationery in commerve among and between the various 
States of the United States and in the District of Columbia, and also 
with individuals, partnerships, firms, and corporations engaged in 
producing engraved stationery for social and business purposes and 
in selling such stationery in commerce between the various States of 
the United States and in the District of Columbia. 

Par. 4. In the course of the operation of said business and for the 
purpose of inducing individuals, firms and corporations to purchase 
said stationery products, respondent has printed and circulated 
throughout the several States to customers and prospective customers, 
circulars, business cards, letterheads, blotters, stickers, memorandum 
pads, and other advertising literature, emphasizing the name “Process 
Engraving Company” and referring to the products manufactured 
by her as “process engraving.” Respondent has also published or 
has caused to be published in newspapers, magazines, periodicals, and 
pamphlets circulated between and among the various States of the 
United States and the District of Columbia advertisements contain- 
ing, among others, the following statements: 

Process Hngraving Co. Correct business and social stationery. 

Christmas Cards—Outstandingly Different—Process HWngraying Company. 
The oldest and original. 

Christmas Cards in the modern motif. Make your selection from the largest 
assortment in San Francisco, and have them process-engraved with your name. 
Process Engraving Co. 

All of said statements, together with similar statements, purport 
to be descriptive of respondent’s business and the products manufac- 
tured and sold by her. In all of her circulars, pamphlets, and other 
advertising literature, respondent holds herself and her company out 
to the public as an “engraver” or “process engraver” and her product 
as “engraving” or “process engraving.” 

Par. 5. The process used by the respondent in the printing of 
social and business stationery in commerce as hereinbefore set out is 
not the process used in producing genuinely engraved stationery. Re- 
spondent does not own or operate an “engraving” company, and re- 
spondent is not engaged in the business of “engraving.” The letters, 
words, or designs upon stationery products manufactured, offered for 
sale, and sold by respondent, in the manner aforesaid, are not the re- 


PROCESS ENGRAVING CO. (23 
720 Complaint 


sult of “engraving” according to the trade and public understanding 
of the term. 

Par. 6. The word “engraving” as it is used in the graphic arts 
may be apphed either to an engraved intaglio plate upon which let- 
ters, words, or designs have been incised or cut, or to impressions 
made from such a plate. Such plates are cut or incised by hand, 
by machine, by etching with acid, by a transfer from other engrav- 
ings, and by other means, but in all cases the letters, words, or de- 
signs so to be produced upon stationery are cut below the surface 
of the plate. To make impressions from such a plate, the ink is 
applied to the plate, then the plate is wiped so that the ink remains 
only in the lines cut below the surface. The inked plate is then put 
upon a piece of stationery or article to be engraved, and pressure is ap- 
plied sufficient to force the surface of the stationery into the lines 
cut in the plate, causing the ink in such lines to adhere to the paper 
on which the impression is to be made. 

Par. 7. The words “engraving” and “engraved” when used in 
connection with, or deseriptive of, business or social stationery, 
mean, and the trade and consuming public understand, and for 
many years have understood, them to mean that the stationery prod- 
ucts so being referred to or described contain letters, words, or 
designs which are raised from the general plane of the stationery 
surface, and are in relief, and are the result of the application 
thereto, under pressure, of inked metal plates which have been spe- 
cially engraved, cut, or carved for, and are used in, the production 
of such stationery by the process more particularly described herein 
in paragraph 6. 

Par. 8. The process used by the respondent in the manufacture 
of her stationery products is not the genuine engraving process from 
inked plates as hereinabove described, but is a thermographic proc- 
ess resulting from the use of a chemical in powdered form applied 
to type printing while the ink is wet and passed through a baking 
process whereby the chemical fuses with the wet ink so as to produce 
a raised-letter effect resembling in appearance or simulating genuine 
engraving. 

Par. 9. The cost of genuine engraved stationery greatly exceeds 
the cost of stationery of like stock, grade, or character produced by 
the process employed by the respondent, as set out in paragraph 8 
hereof, or produced by any other printing process, and a substantial 
portion of the purchasing public has a decided preference for en- 
graved stationary over stationery produced by respondent’s process 
or any similar process. 

Par. 10. The use by the respondent of the words “engraving,” 
“process engraving,” “engraved” or “process engraved” and the use 
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by the respondent of the trade name “Process Engraving Company” 
either in describing her product or designating her business, in 
offering for sale or selling her stationery products, was and is cal- 
culated to, and had, and now has, the tendency and capacity to, and 
did, and now does, mislead and deceive a substantial portion of the 
purchasing public into the erroneous beliefs that respondent owns 
or operates an engraving company, that respondent is in the busi- 
ness of producing and selling engraved stationery, and that the let- 
ters, words, or designs contained upon the said stationery offered for 
sale and sold by respondent were and are engraved and are the 
result of the genuine engraving process described in paragraph 6 
hereof. 

Par. 11. There are among respondent’s competitors many who pro- 
duce engraved stationery products for business and social purposes and 
who sell such engraved stationery products in commerce as herein 
described, properly represented and described as engraved stationery. 
There are others among respondent’s competitors who produce sta- 
tionery products for business and social purposes, and who sell such 
stationery products in commerce as herein described, but who do 
not manufacture or sell engraved stationery products, and who do 
not, by any means or in any manner, hold themselves out, or repre- 
sent themselves to be, manufacturers of, or dealers in, engraved 
stationery products. 

Par. 12. As a direct consequence of the aforesaid mistaken and erro- 
neous beliefs, induced by the acts, advertisements and representations 
of respondent as hereinabove detailed, a number of the consuming 
public has purchased a volume of respondent’s stationery products, 
with the result that trade has been unfairly diverted to respondent 
from her aforesaid competitors who do not misrepresent their business 
status, the character and nature of their respective products or the 
processes by which they are produced. In consequence thereof, injury 
has been done, and is now being done, by respondent to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia, 

Par. 18. The aforesaid acts, practices and representations of the 
respondent as herein alleged, have been and are, all to the prejudice 
of the public and of respondent’s competitors as aforesaid, and con- 
stitute unfair methods of competition in commerce and unfair decep- 
tive acts and practices in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 27th day of October 1938, 
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issued and served its complaint in this proceeding upon Ann W. 
Carter, an individual, trading as Process Engraving Co., charging 
her with the use of unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. After the issuance of the said complaint, 
and the filing of respondent’s answer thereto, testimony and evidence 
in support of the allegations of this complaint were introduced by 
DeWitt T. Puckett, attorney for the Commission, before John J. . 
Keenan, an examiner of the Commission theretofore duly designated 
by it, and in opposition to the allegations of the complaint by Walter 
J. Walsh, Esq., attorney for the respondent; and said testimony 
and evidence was duly recorded and filed in the office of the Com- 
mission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on said complaint, the answer thereto, 
testimony and evidence, briefs in support of the complaint and in 
opposition thereto; and the Commission having duly considered the 
same and being fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion to be drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Ann W. Carter, is an individual who 
is now, and has been since June 11, 1936, doing business at 694 
Market Street, San Francisco, Calif., under the trade name and style 
Process Engraving Co., and during that period of time has been 
engaged in the business of printing stationery for social and busi- 
hess purposes, including invitations, announcements, calling cards, 
letterheads, envelopes, and similar products. 

Par. 2. Since the date of her commencement in business, the 
respondent has caused the stationery products printed by her, when 
sold, to be transported from her principal office and place of business 
in the State of California to the purchasers thereof located in Cali- 
fornia and in other States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of her business, respondent now 
is, and has been, in substantial competition with other individuals 
and with firms and corporations likewise engaged in the business 
of printing and selling stationery for social and business purposes 
in commerce among and between the various States of the United 
States and in the District of Columbia, and is particularly in com- 
petition with individuals, firms, and corporations engaged in the 
business of engraving and selling engraved stationery for social 
and business purposes in said commerce. 
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Par. 4. In the operation of said business and for the purpose of 
inducing the purchase of said stationery products, respondent has 
printed and circulated among purchasers and prospective purchasers 
circulars, business cards, letterheads, blotters, stickers, memoranda 
pads, and other advertising literature, bearing the trade name “Proc- 
ess Engraving Company” printed thereon in a conspicuous place. 
Statements of account sent to purchasers located in various States 
of the United States and in the District of Columbia also bear the 
trade name “Process Engraving Company.” ‘The respondent places 
advertisements in which the trade name “Process Engraving Com- 
pany” is conspicuous in newspapers, magazines and periodicals cir- 
culated among the prospective purchasers. In all of said advertising 
matter, the products manufactured and sold by the rsepondent are 
referred to as “process engraving.” ‘Typical of the statements made 
and used by the respondent in the advertising media above described 
are the following: 


Process Engraving Company 


Correct Business and Social 
Stationery 


x * * * * * * 


Christmas Cards—Outstandingly Different—Process Engraving Company. The 
Oldest and Original. 


Christmas Cards in the Modern Motif. Make your selection from the largest 
assortment in San Francisco, and have them process engraved with 
your name. 

Process Hngraving Company. 


x * * * * * * 


The Oldest and Original 
Process 
Engraving Co. 
Hstablished 1918 
694 Market Street 
Telephone Garfield 2913 or 2914 
Correct Business and Social Stationery 


All of the said statements, together with similar statements not 
herein set out used by respondent, purport to be descriptive of re- 
spondent’s business and the products manufactured and sold by her. 
In all of her various circulars, pamphlets, and other advertising 
literature, respondent refers to the process by which she produces her 

¢ = 1 . 
products as “engraving.” Respondent holds herself and her company 
out to the public an “enor op 6 ie ” - 
t i c as an enerayer or “process engraver” and her 
product as “engraving” or “process engraving.” 
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Par. 5. The respondent prints invitations, announcements, calling 
cards, business cards, letterheads, envelopes, Christmas cards, and other 
social and business stationery by a process in which the letters, words, 
or designs are type printed on to the stationery by a process whereby 
after the printing a chemical preparation composed principally of 
resin is used for the purpose of raising the letters or impressions by 
what is termed a thermographie process. The printing on the 
various cards, letterheads, circulars, pamphlets, and other printed 
matter produced by respondent is first printed with what is known 
as a special or soft ink on a printing press and while this ink is wet 
it is dusted with the resin powder and passed through a baking 
process whereby the chemical fuses with the wet ink in such manner 
as to produce a raised-letter effect resembling in appearance or simu- 
lating genuine engraving. The respondent does not own or operate 
an “engraving” company and is not engaged in the business of en- 
graving or producing engraved stationery. The letters, words, or 
designs appearing upon the stationery products manufactured and 
sold by the respondent are not the result of an engraving process 
according to the trade and public understanding of the term. 

Par. 6. The word “engraving” as it is used in the graphic arts 
may be apphed either to an engraved intaglio plate upon which 
letters, words, or designs have been incised or cut, or to the impres- 
sions made from such a plate. Such plates are cut or incised by 
hand, by machine, by etching with acid, by a transfer from other 
engravings, and by other means, but in all cases the letters, words, or 
designs so to be produced upon stationery are cut below the surface 
of the plate. To make impressions from such a plate the ink is 
applied to the plate, then the plate is wiped so that the ink remains 
only in the lines cut below the surface. The inked plate is then put 
upon a piece of stationery or article to be engraved, and pressure is 
applied sufficient to force the surface of the stationery into the lines 
cut in the plate, causing the ink in such lines to adhere to the paper 
on which the impression is to be made. 

Par. 7. The words “engraving” and “engraved” when used in 
connection with, or descriptive of, business or social stationery, mean, 
and the trade and consuming public understand, and for many years 
have so understood, them to mean that the stationery products so 
being referred to or described contain words, letters, or designs 
which are raised from the general plane of the stationery surface, 
and are in relief, and are the result of the application thereto, under 
pressure, of inked metal plates which have been specially engraved, 
cut or incised for, and are used in, the production of such stationery 
by the process more particularly described herein in paragraph 6 
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hereof. Respondent’s product is known in the trade as “raised print- 
ing” and not as “process engraving” or “engraving.” Many members 
of the purchasing public cannot distinguish the difference between 
a product made by the process used by the respondent and a product 
made by the genuine engraving method as described in paragraph 6 
hereof. Respondent’s said product looks and feels like genuine en- 
graving, and the difference between the two products is so difficult to 
ascertain that those in the trade, familiar with both products, must, 
in many instances, use great care to avoid mistakes in identifying the 
two products. 

Par. 8. The cost of genuine engraved stationery greatly exceeds the 
cost of stationery of like stock, grade, or character produced by the 
process employed by the respondent, as set out in paragraph 5 
hereof, or produced by any other printing process, and substantial 
portion of the purchasing public has a decided preference for en- 
graved stationery over stationery produced by respondent’s process 
or any similar process. 

Par. 9. The use by the respondent of the words “engraving,” “proc- 
ess engraving,” “engraved,” or “process engraved,” and the use by 
the respondent of the trade name “Process Engraving Company” 
either in describing her product or designating her business in offer- 
ing for sale or selling her stationery products, had, and now has, the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that respondent 
owns or operates an engraving company, and that respondent is 
engaged in the business of producing and selling engraved stationery, 
and that the letters, words, or designs contained upon the said sta- 
tionery offered for sale and sold by the respondent were, and are, 
engraved and are the result of the genuine engraving process 
described in paragraph 6 hereof. 

Par. 10. There are among respondent’s competitors many who pro- 
duce engraved stationery products which are designed and intended 
for business and social purposes, and who sell such engraved station- 
ery products, when so produced, and transport them, or cause them to 
be transported to, into and through other States of the United States, 
to the purchasers thereof at their respective points of location and 
who truthfully represent such products to be produced by the engrav- 
ing process as known to the trade and the public generally. There 
are among respondent’s competitors others who sell in commerce as 
aforesaid stationery products designed and intended for business and 
social purposes, but who do not sell engraved stationery products and 
who do not, by any means or in any manner, represent themselves 
to be manufacturers of, or dealers in, engraved stationery products, 
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and among these latter there are many who produce stationery by 
the same process as respondent. The use of the word “engraved” to 
designate and describe stationery products manufactured by the proc- 
ess used by the respondent as herein described, or the use of the word 
“engraving” to designate and describe said process, has diverted 
business from genuine engravers and from producers of stationery 
by processes similar to that used by the respondent, to the respondent 
and others who use such words in connection with their business and 
the distribution of their products. 

Par. 11. The acts and practices of the respondent in using the 
words “engraving,” “engraved,” and “engravers,” in describing her 
products and in designating her business in advertisements, catalogs, 
and other advertising literature, and in her general business cor- 
respondence, and in using the word “engraving” in her trade name, 
have the tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous belief that the 
respondent owns or operates an engraving company and that respond- 
ent is in the business of producing and selling engraved stationery 
and that the letters, works, or designs contained upon said stationery 
produced and sold by the respondent were, and are, engraved and are 
the result of the engraving process as known to the trade and public 
generally, and to induce a number of the consuming public, because 
of said erroneous belief, to purchase respondent’s said products and 
thereby unfairly to divert trade to the respondent from her competi- 
tors in commerce among and between the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The acts and practices of the respondent are each and all to the 
prejudice of the public and to competitors of respondent and consti- 
tute unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the respond- 
ent, testimony and other evidence taken before John J. Keenan, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
and the briefs of counsel for the Commission and for the respondent, 
and the Commission having made its findings as to the facts, and its 
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conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Ann W. Carter, her salesmen, 
employees, and agents, directly or through any corporate or other 
device, in connection with the offering for sale, sale, and distribution, 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, of stationery products, do forthwith cease and desist from: 

Using the words “engraving,” “process engraving,” or any deriva- 
tive of the word “engrave,” alone or in conjunction or combination 
with any other word or words in her trade name, advertising literature, 
circulars, catalogs, business signs, letterheads, or correspondence, to 
designate or describe the stationery products sold and distributed by 
respondent, or the nature or character of respondent’s business, 
unless and until the respondent produces the stationery products so 
designated or described by a process which consists essentially in the 
application of blank stationery to an inked intaglio plate under pres- 
sure sufficient to force the surface of the stationery into the letters or 
designs, which are cut or incised in the plate, so that the ink in such 
plate adheres to the stationery to form letters, words, characters or 
designs which are in relief and raised from the general plane of the 
surface of the stationery. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon her of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
she has complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3668. Complaint, Dec. 17, 1938—Decision, Mar. 19, 1940 


Where a corporation engaged in selling “Liberty Income Tax Record” and 


(a 


~— 


other bookkeeping systems to purchasers in other States ‘and in the District 
of Columbia, in substantial competition with others engaged in sale and 
distribution of similar products in commerce as aforesaid; in advertisements 
in newspapers and periodicals, and through statements and depictions in 
pamphlets, circulars, and letters circulated between and among the various 
States and in said District— 

Represented to public that it printed, bound and published its books in 
building depicted by it in such advertisements, with machinery and skilled 
binders and printers under its control, through setting forth, in some of 
its said advertising, series of pictures of exterior and interior views of 
a large building with purported display sign on one wall thereof reading 
“publishers, printers, binders of blank books ‘and bookkeeping systems,” 
and with pictures of large printing presses with numerous workmen and 
showing various operations in the printing and binding of its said book, 
facts being its said products were printed and bound by independent con- 
tractors not under its control, its business was transacted by correspond- 
ence entirely and was carried on in Office and storeroom of building 
resembling that pictured and described as above set forth, but few persons 
were employed by it to fill orders for books sold by it, and it was not a 
printer or binder of record books and bookkeeping systems, from whom, 
as such, there are purchasers of such products with preference for dealing 
directly with printer or binder as securing them, in their belief, better 
prices, superior merchandise, and other advantages not secured in purchas- 
ing such products after having gone through hands of middleman; ‘and 


(b) Represented that Federal and State laws required that books of account 


be kept on its record books, and that its said books had been approved 
by State and Federal officials and tax authorities, facts being no such 
law requires keeping of books of account on its said record books or any 
particular form or book, and while certain State and Federal officials had 
written it stating that its said book was useful for keeping records for 
purpose of income taxation, no such official was permitted to approve any 
tax record book or bookkeeping system, nor had official approved its said 
product; 


With tendency and capacity to mislead and deceive substantial portion of 


purchasing public into erroneous and mistaken belief that all said repre- 
sentations were true, and with result, as consequence thereof, that number 
of consuming public purchased substantial volume of its said books and 
trade was thereby diverted unfairly to it from its competitors engaged 
in sale in commerce of products intended, designed and used for purposes 
for which it recommended its said book, and who truthfully represent 
the same: 


132 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 30 F. T. C. 


Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition. 

Before Mr. Arthur F. Thomas, trial examiner. 
Mr. R. A. McOuat for the Commission. 
Rogers, Woodson & Rogers, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Commonwealth 
Publishing Company, a corporation, hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracraru 1. The respondent, Commonwealth Publishing Co., is 
a corporation organized and doing business under the laws of the 
State of Illinois, with its principal office and place of business at 508 
South Dearborn Street, Chicago, Ill. For more than two years 
last past, respondent has been, and still is, engaged in the business 
of selling a certain record book entitled “Liberty Weekly Income 
Record.” Respondent causes said book, when sold, to be transported 
from its aforesaid place of business in the city of Chicago and State 
of Illinois to the purchasers thereof at their respective places of 
location in States of the United States other than the State of Ili- 
nois and in the District of Columbia. Respondent maintains, and 
during all the times mentioned herein has maintained, a course of 
trade in said record books so sold by it in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. Respondent is, and at all times herein mentioned has 
been, in substantial competition with other corporations and with 
individuals, firms, and partnerships engaged in the sale and dis- 
tribution of similar merchandise in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 8. There has been and is a preference on the part of a sub- 
stantial portion of the purchasing public for dealing direct with the 
publisher and printer of the books which it buys. Such preference 
is brought about by the belief on the part of said members of the 
purchasing public that in dealing direct with the publisher or 
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printer they can secure better prices, superior merchandise and 
other advantages which cannot be secured when merchandise is pur- 
chased after having gone through the hands of middlemen. 

Par. 4. In the course of its business as hereinabove described and 
for the purpose of inducing the purchase of its books, respondent has 
made many statements concerning its status, business methods and 
record books. Said statements are made by means of advertise- 
ments inserted in newspapers and magazines and by means of state- 
ments and picturizations in pamphlets, testimonials, letters and in 
the “Liberty Weekly Income Record,” all of which are circulated 
between and among the various states of the United States and in the 
District of Columbia. Among many the following are typical exam- 
ples of said advertisements: 


SALESMEN AND AGENTS WANTED 


A Hering HAND From UNCLE SAm! 

Federal and State Tax Laws now command every business keep Tax Records. 
None dares risk heavy fines and penalties. Tremendous forced demand. 
Make year’s income next 8 months selling Liberty Tax Records. Officially 
approved. Satisfies legal requirements. Endorsed by business leaders. New 
and countless thousands established users eagerly order now to comply with 
law. Up to $4.10 profit per sale. Repeat commissions without call-backs. 
Salesmen coining money on leads furnished. One sold 22 first 2 days. Another 
filled 500 repeat mail orders in 2 months. 

You can average from 10 to 20 Liberty Record sales a day, $3.50 or more 
profit on each sale. 

LIBERTY INCOME TAX RECORD $3.50. YHAR’S INCOME IN 3 
MONTHS. “GOLD MINE” now to January 1st, because all retailers start 
records forced by New Federal and State Tax Laws under severe penalties. 
Tremendous forced demand. Leads furnished. Your success assured with 
Officially Approved Tax Record. Sight seller. Buyers everywhere. 5-25 
sales daily easy. $4.10 profit each sale. 

Publishers, printers, binders of blank books and bookkeeping systems. 

Hundreds of thousands of repeat customers * * * sales of Libertys 
have increased by leaps and bounds * * * thousands of Libertys have 
been sold everywhere—everywhere in the United States and Canada Liberty 
Records are in use by thousands—and since this service must be renewed 
every year this is an immense established demand now ready and waiting. 

Now, in addition to heavy penalties for Federal Income Tax Law violations, 
New State Sales Tax and Income Tax Laws Provide severe fines and even 
prison sentences. The Liberty Tax Record is the only REAL protection. 

Officially O.K’d by Tax Authorities EVERYWHERE. Positive proofs—By 
the Hundred—Placed Into Your Hands. 


All of said statements, together with similar statements and with 
picturizations appearing in the respondent’s advertising literature, 
represent that salesmen of respondent’s record book can earn from 
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$3.50 to $4.10 profit on each sale and that $50 per day is not unusual 
even for salesmen beginning work; that hundreds of thousands of 
persons have purchased “Liberty Weekly Income Tax Records” and 
that there is an immense established demand for renewals by said 
purchasers; that State and Federal laws compel every person to keep 
books of account on respondent’s record book; that State and Govern- 
ment officials have officially approved the “Liberty Weekly Income 
Record” and that respondent is a publisher, printer, and binder of 
blank books and bookkeeping systems. 

Par. 5. The said representations made by the respondent are grossly 
exaggergated, misleading, deceptive, and false. Salesmen do not earn 
the amount set forth in respondent’s advertising literature nor any 
amount comparable therewith. Respondent’s record books have not 
been purchased by hundreds of thousands of people and there is no 
established demand for renewals. State and Federal laws do not 
require any person to keep records on the respondent’s book. No 
Government official has ever endorsed the “Liberty Weekly Income 
Record.” Respondent is not a publisher, printer, or binder of record 
books and bookkeeping systems. 

The true facts are that State and Federal laws merely require the 
payment of a tax on income and leave the method of accounting for 
income to.the taxpayer. Some State and Federal officials have sug- 
gested that respondent’s book is useful in keeping records for the 
purpose of income taxation and respondent has caused these comments 
to appear in its advertising literature in such a manner as to indicate 
official approval. Respondent causes its books to be printed and bound 
in plants other than its own. 

Par. 6. There are now and have been competitors of respondent 
selling and distributing record books in commerce among and between 
the various States of the United States and in the District of Colum- 
bia who do not in any manner misrepresent their status, their business 
methods or their record books sold or offered for sale by them. 

Par. 7. The false and misleading representations used by the re- 
spondent as set forth herein in connection with the sale of its record 
books have the capacity and tendency to, and do, mislead and deceive 
members of the purchasing public into the mistaken and erroneous 
belief that said representations are true. As a direct consequence of 
the false, deceptive and misleading representations of the respondent 
and the erroneous and mistaken belief induced thereby, the purchasing 
public has purchased a substantial number of record books from the 
respondent with the result that trade in said commerce has been di- 
verted unfairly to respondent from competitors engaged in the business 
of selling record books who truthfully advertise and represent the 
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nature of their record books and their status and business methods. 
As a result thereof, injury has been done and is now being done by the 
respondent to competition in commerce between and among the vari- 
ous States of the United States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on December 17, 1938, issued, and 
thereafter served, its complaint in the above entitled proceeding 
upon respondent, Commonwealth Publishing Co., a corporation, 
charging it with violation of section 5 of the provisions of said act. 
Respondent entered an appearance and filed an answer to the com- 
plaint and thereafter testimony and other evidence in support of 
the allegations of said complaint were introduced by R. A. McOuat, 
attorney for the Commission, and in opposition to the allegations 
of the complaint by James H. Rogers, of Rogers, Woodson & Rogers, 
attorneys for respondent, before A. F. Thomas, a trial examiner of 
the Commission, theretofore duly designated by it. Thereafter 
the proceeding regularly came on for final hearing before the Com- 
mission on said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition 
thereto, and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Commonwealth Publishing Co., is 
a corporation organized and doing business under the laws of the 
State of Illinois, with its principal office and place of business 
located in Chicago, State of Illinois. For several years last past 
respondent has been and still is engaged in the business of selling 
a certain record book entitled “Liberty Income Tax Record” and other 
bookkeeping systems. Respondent causes said products, when sold, 
to be transported from its principal place of business in the city 
of Chicago, State of Illinois, to the purchasers thereof at their 
respective places of location in States of the United States other 
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than the State of Illinois and in the District of Columbia. Re- 
spondent maintains, and during all the times mentioned herein has 
maintained, a course of trade in said record books sold by it in com- 
merce between and among the various States of the United States 
and in the District of Columbia. Respondent is now, and has 
been during the past several years, in substantial competition with 
other firms, individuals, and corporations also engaged in the busi- 
ness of selling and distributing products similar to those of re- 
spondent in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as herein de- 
scribed and for the purpose of inducing the purchase of its books, 
respondent has made many statements concerning its business status 
and its record books. Said statements are made by means of adver- 
tisements inserted in newspapers and magazines and by means of 
statements and picturizations in pamphlets, circulars, and letters, all 
of which were circulated between and among the various States of 
the United States and in the District of Columbia. In some of its 
advertising the respondent represents by a series of pictures and 
appropriate printed matter adjoining thereto, exterior and interior 
views of a large building with a purported display sign appearing on 
one wall of said building reading as follows: 

Publishers, printers, binders of blank books and bookkeeping systems. 


On the same page there are pictures of large printing presses with 
numerous workmen showing various operations in printing and bind- 


ing of respondent’s book. 
Following are typical examples of other advertisements of the 


respondent : 


A Helping Hand from Uncle Sam! 

Federal and State Tax Laws now command every business to keep Tax 
Records. None dares risk heavy fines and penalties. Tremendous forced de- 
mands. * * * Officially approved. Satisfies legal requirements. * * * 
New and countless thousands established users eagerly order now to comply 
with law. 

“Gold Mine” now to January Ist, because all retailers start records forced 
by New Federal and State Tax Laws under severe penalties. 

Federal and State Deputy Checking Agents are checking up the records of 
firms and individuals demanding figures and the use of proper book of records— 
The Officially Approved Liberty Tax Record Is the Answer! 

Now, in addition to heavy penalties for Federal Income Tax Law violations, 
New State Sales Tax and Income Tax Laws Provide severe fines and even 
prison sentences. The Liberty Tax Record is the only RBAL protection. 
Officially O. K’D By Tax Authorities Everywhere. Positive proofs—By the 
Hundred—Placed Into Your Hands. 
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These picturizations, together with the printed matter adjoining, 
and also the additional advertising statements herein set out, repre- 
sent to the public that the respondent prints, binds, and publishes its 
book in this building with machinery and skilled binders and print- 
ers under its control; that Federal and State laws require that books 
of account be kept on respondent’s record books; and that respond- 
ent’s record books have been approved by Federal and State officials 
and tax authorities. 

Par. 3. There are purchasers of record books who prefer to deal 
direct with the printer or binder of such books, because of the belief 
that they can secure better prices, superior merchandise, and other 
advantages which cannot be secured when said books are purchased 
after having gone through the hands of middlemen. 

Par. 4. The Commission finds that respondent’s book is printed 
and bound by printers and binders not under the control of the re- 
spondent. Respondent is not a printer or a binder of record books 
and bookkeeping systems. Respondent employs a few persons to 
fill orders for books which it sells. These books are printed and 
bound by independent contractors not under the control of the re- 
spondent. All of the business of the respondent is transacted by 
correspondence. ‘This correspondence and the filling of orders are 
carried on in an office and storeroom on the ninth floor of a building 
resembling the building pictured and described as herein set forth. 

Par. 5. The Commission further finds that while certain State and 
Federal officials have written respondent stating that respondent’s 
book is useful in keeping records for the purpose of income taxation, 
no State or Federal Government official is permitted to approve any 
tax record book or bookkeeping system. No State or Federal official 
has officially approved respondent’s book. While State and Federal 
laws require that certain persons pay an income tax, no Federal or 
State law required that books of account be kept on respondent’s 
record books or on any particular form or book. 

Par. 6. Each and all of the false and misleading statements and 
representations made by the respondent in describing the status of its 
business and product, the tax record book, as hereinabove set out, 
were, and are, calculated to, and have had the tendency and capacity 
to mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that all of said representations 
are true. As a result of this erroneous belief a number of the con- 
suming public have purchased a substantial volume of respondent’s 
books with the result that trade has been diverted unfairly to re- 
spondent from its competitors engaged in the business of selling and 
distributing in commerce among and between the various States of 
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the United States products intended, designed, and used for the 
purposes for which respondent recommends its said product, and 
who truthfully represent their respective products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found. 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com. 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before A. F. Thomas, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, and the Commission having made its 
findings as to the facts and its conclusion that the respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Commonwealth Publishing Co., 
& corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of its record books in 
commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act do forthwith cease and desist from representing that: 

1. Federal and State laws require that books of account be kept 
on respondent’s record books. 

2. Respondent’s record books have been approved by Federal or 
State officials or taxing authorities. 

3. Respondent is a printer or binder of record books and book- 
keeping systems. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order, 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8766. Complaint, Dec. 14, 1989’—Decision, Mar. 19, 1940 


Where a corporation which was engaged for more than ten years, directly 
and through subsidiaries, in purchase of raw materials consisting chiefly 
of shop fats, bones, suet, and calfskins and hides, and in processing such 
raw materials and selling and offering for sale finished products there- 
from to purchasers in other States, and which, operating chiefly in the 
eastern and midwestern portions of the United States, was in substantial 
competition with others similarly engaged in purchase of raw materials 
in commerce among the various States and in sale of processed calfskins, 
hides, fertilizer, and products manufactured or rendered from fats, bones, 
and suet, in commerce as aforesaid, and, by reason of its financial strength, 
was predominating organization in business in question in territory in 
which it and its subsidiaries operated; with intent to injure and eliminate 
competition in purchase of unprocessed hides, calfskins, fats, bones, and 
suet in said territories— 

(a) Paid, in localities in which it met competition in purchase of raw ma- 
terials, prices higher than justified by trade conditions, and quoted, in 
such localities, without intending to pay, prices higher than justified, 
as aforesaid set forth; 

(6) Enticed, through higher wages and otherwise, drivers covering routes of 
Sources of supply of raw materials of competitors to leave employ of 
latter and enter into its own employ, with intent of obtaining for itself 
supply previously obtained by drivers aforesaid for such competitors; 

(c) Held out as independent certain of its subsidiaries; and 

(@) Solicited making of, and did make, loans to butchers in various cities 
upon agreement that all fats, bones, suet, and other offal from said 
butchers’ shops should be sold exclusively to respondent by such butchers, 
by whom, pursuant to agreements aforesaid, sales were thereafter refused 
to its competitors ; 

With result that said acts and practices actually injured, hindered, and pre- 
vented competition in purchase of unprocessed hides, calfskins, fats, bones, 
and suet in commerce, and had dangerous tendency so to do and to create 
in it, in territories in question, monopoly in purchase of products afore- 
said, and with result of unreasonably restraining commerce in question 
therein : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of competitors and public, and constituted unfair 
methods of competition. 


1 Amended, 
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Before Mr. John L. Horner, trial examiner. 

Mr. Floyd O. Collins and Mr. DeWitt T. Puckett for the 
Commission. 

Mr. Harold 8. Walters and Mr. John M. Lee, of Chicago, Il., 
Thompson, Hine & Flory, of Cleveland, Ohio and Hayes & Hayes, 
of Washington, D. C., for respondent. 


AMENDED COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Darling & Co., 
hereinafter referred to as respondent, has violated the provisions of 
the said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its amended complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of Ili- 
nois, with its principal office and place of business in Chicago in said 
State. It is now and for more than 10 years last past has been en- 
gaged directly and through subsidiary corporations in the purchase 
of raw materials consisting chiefly of shop fat, bones and suet, calf 
skins, and hides, in commerce between and among various States of 
the United States and in the District of Columbia and in the sale 
of processed hides and calf skins, fertilizer, and other products 
rendered from raw materials, in commerce between and among the 
various states of the United States and in the District of Columbia. 
Respondent’s places of business are chiefly in the Eastern and Mid- 
western portions of the United States although it sells directly and 
through subsidiaries generally throughout the United States. 

Par. 2. In the course and conduct of its business said respondent 
has caused and still causes such raw materials, when purchased by 
it, to be transported to its various places of business and to the places 
of business of its subsidiary corporations from the places of purchase 
in various States of the United States other than the States in which 
the manufacturing plants of respondent and of its subsidiaries are 
located, and in the course and conduct of its business said respondent 
has caused and still causes such processed hides and skins, fertilizer, 
and products rendered from fat, bones and suet, when sold by it, 
to be transported from its place of business in Chicago and from the 
places of business of its various subsidiary corporations, into and 
through various States of the United States other than the state in 
which the respondent and its subsidiary corporations have their places 
of business, to the purchasers in such other States and in the District 
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of Columbia to whom such processed hides and skins, fertilizer, and 
products rendered from fat, bones, and suet, are sold. Respondent, 
in the territory in which it manufactures directly and through sub- 
sidiaries the products sold by it, is the largest single organization in 
the industry in which it is engaged, and by reason also of its financial 
strength is the predominating corporation in such business. In the 
course and conduct of its business respondent is now and for more 
than 10 years last past has been in substantial competition with other 
corporations and with firms, persons, and partnerships engaged in 
the purchase of raw materials in commerce between and among the 
yarious States of the United States and in the District of Columbia, 
and in the sale of processed hides and calf skins, fertilizer, and 
products rendered from fat, bones and suet, in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. For the purpose and with the intent to eliminate competi- 
tion in the purchase of unprocessed hides, calf skins, fat, bones, and 
suet for the purpose and with the intent to restrain and control the 
supply of processed hides and calf skins, fertilizer, and products ren- 
dered from fat, bones, and suet entering into and moving in commerce 
between and among the various States of the United States and in 
the District of Columbia, and to control the price of processed hides 
and calf skins, fertilizer, and products rendered from fat, bones, 
and suet, and for the purpose of injuring and eliminating competi- 
tion in such commerce the respondent, since 1930, directly and 
through its subsidiaries has done and is still doing, among other 
things, the following: 

1. It is paying and has paid, in localities in which it meets com- 
petition in the purchase of raw materials, prices higher than justi- 
fied by trade conditions and so high as to be prohibitive to its 
competitors. 

2. It is quoting and has quoted, in localities in which it meets 
competition in the purchase of raw materials, prices higher than 
justified by trade conditions and so high as to be prohibitive to its 
competitors, without intending to pay such prices, but by the quoting 
thereof making it difficult, if not impossible, for its competitors to 
buy at prices lower than the prices so quoted. 

3. It has enticed and still is enticing by the payment of higher 
wages and by other means, drivers covering routes of sources of 
supply of raw materials of its competitors to leave the employ of 
its competitors, and to enter into the employ of the respondent for 
the purpose of obtaining for respondent the supply of raw materials 
previously obtained by such drivers for such competitors. 
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4. It has held out and is still holding out certain of its subsidiary 
corporations as being independent of and from the respondent and 
refraining from notifying the trade and the public that certain of 
its subsidiaries are controlled and affiliated with respondent. 

5. It has agreed and still agrees with certain of its large com- 
petitors upon divisions of territory for the purchase of raw materials. 

6. For the purpose of forcing certain of its competitors to sell 
their business to respondent or to go out of business altogether, it 
has paid and is paying prices for raw materials not justified by 
trade conditions and so high as to be prohibitive to such competitors. 

7. In connection with purchases and intended purchases of raw 
materials by certain of its competitors, it has disparaged and still 
disparages the financial standing, financial ability and integrity of 
such competitors. 

8. It has solicited the making of loans by it to butchers in Detroit, 
Cleveland, and in other cities, upon the agreement of such butchers 
that they sell all of the fat, bones, suet and other offal from their shops 
exclusively to respondent, and pursuant to such solicitation has made 
loans to butchers located in Detroit, Cleveland, and in other cities on 
such agreements, pursuant to which butchers to whom such loans 
have been made have refused to sell to competitors of respondent. 

Par. 4. The acts and practices of the respondent as herein alleged 
are all to the prejudice of competitors of respondent and of the public; 
have a dangerous tendency to and have actually hindered and pre- 
vented competition in the purchase of unprocessed hides, calf skins, 
fat, bones, and suet ; have a dangerous tendency to create in respondent 
a monopoly in the purchase of hides, calf skins, fat, bones, and suet 
in commerce within the intent and meaning of the Federal Trade 
Commission Act; have unreasonably restrained such commerce in 
unprocessed hides, calf skins, fat, bones, and suet; have a dangerous 
tendency to and have actually hindered and prevented competition 
in the sale of processed hides and calf skins, fertilizer and products 
rendered from fat, bones, and suet, in commerce within the intent 
and meaning of the Federal Trade Commission Act; have a danger- 
ous tendency to create in respondent a monopoly in processed hides 
and calf skins, fertilizer, and products rendered from fat, bones, and 
suet, in commerce within the intent and meaning of the Federal Trade 
Commission Act; have unreasonably restrained such commerce in 
processed hides and calf skins, fertilizer and products rendered from 
fat, bones, and suet, and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on April 17, 1939, issued, and on 
April 18, 1939, served its complaint in this proceeding upon respond- 
ent, Darling & Co., a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act; and the Commission, on December 14, 1939, issued, and on 
December 15, 1939, served, its amended complaint in this proceeding 
upon respondent, Darling & Co., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said amended complaint and the 
filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the ma- 
terial allegations of fact set forth in said amended complaint except 
the allegations of fact set forth in subparagraphs 5 and 7 of para- 
graph 3 thereof, and waiving all intervening procedure and further 
hearing as to said facts so admitted, which substitute answer was 
duly filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said amended complaint and substitute answer, and the Com- 
mission having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Darling & Co., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Illinois and has its home office and principal place of 
business in the city of Chicago in the State of Illinois. Respondent 
is now, and for more than 10 years last past has been, engaged 
directly and through subsidiary corporations, in the purchase of raw 
materials consisting chiefly of shop fats, bones, suet and calfskins and 
hides, and in processing said raw materials and in selling and offering 
for sale the finished products from said raw materials. Respondent 
operates chiefly in the eastern and midwestern portions of the United 
States. 

Par. 2. In the course and conduct of its business said respondent 
has caused, and still causes, such raw materials, when purchased by it, 
to be transported to its various places of business and to the places 
of business of its subsidiary corporations from the places of purchase 
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in various States of the United States other than the States in which 
the manufacturing plants of respondent and of its subsidiary cor- 
porations are located; and in the course and conduct of its business 
the respondent has caused, and still causes such processed hides and 
calfskins and the finished products manufactured or rendered from 
said raw materials to be transported from its place of business in 
Chicago, Ill., and from the places of business, of its various sub- 
cidiary corporations, into and through various States of the United 
States other than the States in which the respondent and its various 
subsidiary corporations have plants and places of business, to the 
purchasers in such other States to whom such finished products 
are sold. 

Par. 3. In the course and conduct of its business the respondent 
is now, and for more than 10 years last past has been, in substantial 
competition with other corporations and with partnerships, firms, 
and persons engaged in the purchase of raw materials in commerce 
among and between the various States of the United States and in 
the sale of processed calfskins, hides, fertilizer and products manu- 
factured or rendered from fats, bones, and suet in commerce among 
and between the various States of the United States. 

Par. 4. The respondent, by reason of its financial strength, is the 
predominating organization in such business in the territories in 
which it and its subsidiary corporations operate, and for the purpose 
and with the intent to injure and eliminate competition in the pur- 
chase of unprocessed hides, calfskins, fats, bones, and suet in the 
territories in which it and its subsidiaries operate, has done, and is 
now doing, among other things, the following: 

1. It has paid, and is paying, in localities in which it meets com- 
petition in the purchase of raw materials, prices higher than justified 
by trade conditions. 

2. It has quoted, and is quoting, in localities in which it meets 
competition in the purchase of raw materials, prices higher than 
justified by trade conditions without intending to pay such prices. 

3. It has enticed, and is enticing, by the payment of higher wages 
and by other means, drivers covering routes of sources of supply of 
raw materials of its competitors to leave the employ of its competitors 
and to enter into the employ of the respondent for the purpose of 
obtaining for respondent the supply of raw materials previously 
obtained by such drivers for such competitors. 

4. It has held out, and is still holding out, certain of its subsidiary 
corporations as being independent of and from respondent. 

5. It has solicited the making of loans by it to butchers in Detroit, 
Mich., Cleveland, Ohio, and in other cities upon the agreement of 
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such butchers that they sell all of the fats, bones, suet and other 
offal from their shops exclusively to respondent, and pursuant to 
such solicitation has made loans to butchers located in Detroit, Mich., 
Cleveland, Ohio, and in other cities on such agreements pursuant to 
which butchers to whom such loans have been made have refused to 
sell to competitors of respondent. 


CONCLUSION 


The acts and practices of the respondent as hereinabove set forth 
are all to the prejudice of competitors of respondent and of the 
public; have a dangerous tendency to and have actually injured, 
hindered and prevented competition in the purchase of unprocessed 
hides, calfskins, fats, bones, and suet in commerce as commerce is 
defined in the Federal Trade Commission Act; have a dangerous 
tendency to create in respondent in the territories in which it oper- 
ates a monopoly in the purchase of hides, calfskins, fats, bones, and 
suet in such commerce within the intent and meaning of the Federal 
Trade Commission Act; have unreasonably restrained such com- 
merce in unprocessed hides, calfskins, fats, bones, and suet and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission and the 
substitute answer of respondent, in which substitute answer respond- 
ent admits all the material allegations of fact set forth in said 
amended complaint, with the exceptions of the facts alleged in sub- 
paragraphs numbered 5 and 7 of paragraph 3, and states that it 
waives all intervening procedure and further hearing as to said 
facts admitted in said substitute answer, and the Commission having 
made its findings as to the facts and conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act 
as alleged in said amended complaint, except as alleged in subpara- 
graphs numbered 5 and 7 of paragraph 3 thereof; 

It is ordered, That the respondent, Darling & Co., a corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporation or otherwise, in connection with the purchase of raw 
materials such as unprocessed hides, calf skins, fat, bones, and suet 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, with the purpose or effect of eliminating competition in 
the purchase of said products, do forthwith cease and desist from: 
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1. Paying, in localities in which it meets competition in the pur- 
chase of raw materials, prices higher than justified by trade 
conditions. 

2. Quoting, without intending to pay, in localities in which it 
meets competition in the purchase of raw materials, prices higher 
than justified by trade conditions. 

3. Enticing, by the payment of higher wages or by any other 
means, drivers covering routes of sources of supply of raw materials 
of its competitors, to leave the employ of its competitors and to 
enter into the employ of the respondent. 

4. Holding out any of its subsidiary corporations as being inde- 
pendent of and from the respondent. 

5. Soliciting the making of loans by it to butchers in any locality 
where it purchases raw materials upon an agreement of such butchers 
that they sell all of the fat, bones, suet and other offals from their 
shops exclusively to respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


WILLIAM A. FREW TRADING AS PARADISE PRODUCTS 
COMPANY, ETC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. & OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3603. Complaint, Sept. 23, 1938—Decision, Mar. 20, 1940 


Where an individual engaged in sale and distribution, under various trade names, 
of candy, garden seed, watches, blankets, and various and numerous other 
articles of merchandise to purchasers in various other States and in the 
District of Columbia; in selling and distributing his products as aforesaid— 

Made use of various sales plans or methods involving sale and distribution of 
his said merchandise by means of game of chance, gift enterprise, or lottery 
scheme, and distribution to general public of certain advertising literature, 
catalogs and sales circulars for use in such sale and distribution under 
various plans and methods involving same principle and including (a) 
assortment of number of packages or boxes of candy and various other 
articles of merchandise to be given as prizes to purchasers of candy under 
scheme by which particular recipient of particular article was determined 
by number concealed under tab on pull card on back cover of his catalogs 
or cireulars as disclosed by customer’s chance selection, and operator of 
card was compensated by cash commission or premium; and (b) assortment 
of number of items of merchandise for sale and distribution through circu- 
lar and pull card listing items in question and prices thereof and under 
scheme in accordance with which number disclosed under tab or card selected 
by customer by chance determined article received and amount paid, and 
whether customer received, as set forth on card, one of articles of apparent 
higher value and price than that therefor designated on card aforesaid, and 
card’s operator was compensated as above set forth; and 

Supplied thereby to and placed in the hand of others means of conducting lot- 
teries, gift enterprises, or games of chance, in sale of his merchandise in 
accordance with sales plans above set forth, under which prizes or other 
articles of merchandise received in connection with purchase of candy were 
determined wholly by lot or chance, and facts as to whether purchaser 
received article of apparent greater value and higher regular price than 
that designated therefor, and which of said articles purchaser received and 
amount which he was required to pay were likewise thus determined, and 
involving in sale of merchandise to purchasing public, as above set forth, 
game of chance, gift enterprise, or lottery scheme, contrary to an estab- 
lished publie policy of the United States Government and in violation of 
criminal laws, and in competition with many who are unwilling to adopt 
and use such or any methods involving game of chance, gift enterprise, or 
lottery scheme, or sale of a chance to win something by chance or any other 
methods contrary to public policy and refrain therefrom ; 

With the result that many persons were attracted by his said methods and by 
element of chance involved in sale of such merchandise as above described 
and were thereby induced to buy or sell his products in preference to mer- 
chandise offered and sold by said competitors who do not use such or 
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equivalent methods, and with result, through use of such methods and be- 
cause of said game of chance, gift enterprise, or lottery, of unfairly divert- 
ing trade and custom to him from his said competitors who do not use such 
or equivalent methods, to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 


Mr. D. GC. Daniel for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act and 
by virtue of the authority vested in it by said act, the Federal Trade 
Commission having reason to believe that William A. Frew, here- 
inafter referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrapu 1. Respondent, William A. Frew, is an individual with 
his principal office and place of business located in the city of Paradise, 
State of Pennsylvania. Respondent is now, and for some time last 
past has been, engaged in the sale and distribution of candy, garden 
seed, watches, blankets, towels, musical instruments, housekeeping sets, 
bedspreads, flashlights, cameras, tableware, toilet sets, and numerous 
other articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 
In carrying on said business, respondent has adopted and used various 
trade names, among which are Paradise Products Co., Paradise Seed 
Co., Paradise Candy Co., Paradise Chocolate Co., Square Deal Co., 
Lancaster County Seed Co., Lancaster Seed Co., Garden Spot Seed 
Co., Garden Seed Co. of America, and Good Luck Gardens. Re- 
spondent causes and has caused said products, when sold, to be shipped 
or transported from his aforesaid place of business in Pennsylvania, 
to purchasers thereof in various other States of the United States and 
in the District of Columbia at the respective points of location of 
said customers. There is now, and has been for some time last past, 
a course of trade by said respondent in such merchandise in commerce 
betwéen and among the various States of the United States and in the 
District of Columbia. In the course and conduct of said business, 
respondent is and has been in competition with other individuals and 
with partnerships and corporations engaged in the sale and distribu- 
tion of like or similar articles of merchandise in commerce between 
and among the various States of the United States and in the District 
of Columbia. 
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Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and distributes, and has sold 
and distributed, said products by means of a game of chance, gift enter- 
prise, or lottery scheme. The respondent distributes or causes to be 
distributed to the general public certain advertising literature, cata- 
logs, and sales circulars. In selling and distributing his merchandise, 
respondent has made use of various sales plans or methods differing 
in detail in accordance with the particular merchandise offered for 
sale, but all involving the same principle. 

One of said plans involves the sale of a number of packages or 
boxes of candy, together with various other articles of merchandise, 
which other articles of merchandise are to be given as prizes to pur- 
chasers of said packages or boxes of candy in the following manner: 

The catalog or circular of respondent has on the back cover thereof 
a number of partially perforated tabs or pulls, each of which has a 
legend or design. Sales are 20 cents each, and each purchaser of a 
package or box of candy is entitled to separate one of the said tabs 
from the catalog or circular, and on the reverse side thereof appears 
a legend stating the particular prize or the number of the particular 
prize to which such purchaser is entitled without additional charge. 
The inside of the back cover of said circular has a legend that a 
piece of blank paper is to be pasted over, the legend showing the 
particular prize which is to be distributed, and purchasers and 
prospective purchasers are thus unable to ascertain which prize they 
will receive until a purchase has been made and the particular tab 
separated from the circular or catalog. The person operating the 
pull card receives his choice of a cash commission or a premium for 
selling said boxes of candy, together with the prizes offered by re- 
spondent in connection therewith. The prizes or other articles of 
merchandise which ultimate purchasers receive in connection with 
the purchase of a package or box of candy are thus determined 
wholly by lot or chance. 

Another assortment sold and distributed by respondent consists 
of a number of articles of merchandise, and such assortment is sold 
and distributed to the consuming public in the following manner: 

A portion of one of said sales circulars consists of a list on which 
there are designated a number of items of merchandise and the prices 
thereof. Adjacent to said list is printed and set out a device com- 
monly called a pull card. Said pull card consists of a number of 
tabs under each of which is concealed the name of one of the articles 
of merchandise appearing in said list and the price thereof. The 
name of the article of merchandise and the price thereof are so con- 
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cealed that purchasers or prospective purchasers of the tabs or chances 
are unable to ascertain which article of merchandise they are to 
receive or the price which they are to pay until after the tab is sep- 
arated from the card. When a purchaser has detached a tab and 
learned what article of merchandise he is to receive and the price 
thereof, his name is written on the list above referred to opposite the 
named article of merchandise. Some of said articles of merchandise 
have purported and represented retail values and regular prices 
greater than the prices designated for them but are distributed to the 
consumer for the price designated on the tab which he pulls. The 
apparent greater values and regular prices of some of said articles 
of merchandise as compared to the price the prospective purchaser 
will be required to pay in the event he secures one of said articles 
induce members of the purchasing public to purchase the tabs or 
chances in the hope that they will receive articles of merchandise 
of far greater value than the designated prices to be paid for same. 
The facts as to whether a purchaser of one of said pull card tabs 
recelves an article which has apparent greater value and a higher 
regular price than the price designated for same on such tab, which 
of said articles of merchandise a purchaser is to receive, and the 
amount of money which a purchaser is required to pay are determined 
wholly by lot or chance. 

When the person operating the pull card has succeeded in selling all 
the articles of merchandise, collected the amounts called for, and re- 
mitted the said sums to the respondent, said respondent thereupon 
ships to said operator the merchandise designated on said card, to- 
gether with a premium or cash award as compensation for operating 
the pull card and selling the said merchandise. Said operator delivers 
the merchandise to the purchasers in accordance with the list filled out 
when the tabs were detached from the pull card. 

Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said circulars and pull cards use the said pull cards in 
purchasing, selling, and distributing respondent’s merchandise in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to, and places in the hands of others, the means of conducting lotteries, 
gift enterprises, or games of chance in the sale of his merchandise in 
accordance with the said sales plans hereinabove set forth. The use 
by respondent of said methods in the sale of his merchandise, and the 
sale of his merchandise by and through the use thereof and by the aid 
of said methods, is a practice of the sort which is contrary to an 
established public policy of the Government of the United States and 
in violation of criminal laws. 
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Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance, gift enterprise, or a 
lottery scheme. Many persons, firms, and corporations who sell and 
distribute merchandise in competition with the respondent as above 
alleged are unwilling to adopt and use said methods or any methods 
involving a game of chance, gift enterprise, or a lottery scheme or the 
sale of a chance to win something by chance, or any other methods 
which are contrary to public policy, and such competitors refrain 
therefrom. Many persons are attracted by respondent’s said methods 
and by the element of chance involved in the sale of such merchandise 
in the manner above described, and are thereby induced to buy and sell 
respondent’s merchandise in preference to merchandise offered for sale 
and sold by said competitors of respondent who do not use the same 
or equivalent methods. The use by respondent of said methods because 
of said game of chance, gift enterprise, or lottery scheme has the 
capacity and tendency to, and does, unfairly divert trade and custom 
to respondent from his said competitors who do not use the same or 
equivalent methods, and as a result thereof substantial injury is being, 
and has been, done by respondent to competition in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 5. The aforesaid acts and practices of respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FInDINGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 23, 1938, issued, and 
thereafter served its complaint in this proceeding upon respondent 
William A. Frew, charging him with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, granted respond- 
ent’s motion for permission to withdraw said answer and to sub- 
stitute therefor an answer admitting all the material allegations of 
fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint and substitute answer, and the Commis- 
sion, having duly considered the matter and being now fully advised 
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in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, William A. Frew, is an individual with 
his principal office and place of business located in the city of Paradise, 
State of Pennsylvania. Respondent is now, and for some time last 
past has been, engaged in the sale and distribution of candy, garden 
seed, watches, blankets, towels, musical instruments, housekeeping sets, 
bedspreads, flashlights, cameras, tableware, toilet sets, and numerous 
other articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 
In carrying on said business, respondent has adopted and used vari- 
ous trade names, among which are Paradise Products Co., Paradise 
Seed Co., Paradise Candy Co., Paradise Chocolate Co., Square Deal 
Co., Lancaster County Seed Co., Lancaster Seed Co., Garden Spot 
Seed Co., Garden Seed Co. of America, and Good Luck Gar- 
dens. Respondent causes and has caused said products, when sold, 
to be shipped or transported from his aforesaid place of business 
in Pennsylvania, to purchasers thereof in various other States of 
the United States and in the District of Columbia at the respective 
points of location of said customers. There is now, and has been 
for some time last. past, a course of trade by said respondent in such 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. In the course 
and conduct of said business, respondent is and has been in competi- 
tion with other individuals and with partnerships and corporations 
engaged in the sale and distribution of like or similar articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent sells and distributes, and has 
sold and distributed, said products by means of a game of chance, 
gift enterprise, or lottery scheme. The respondent distributes or 
causes to be distributed to the general public certain advertising 
literature, catalogs, and sales circulars. In selling and distributing 
his mercliandiee, respondent has made use of various sales plans or 
methods differing in detail in accordance with the particular mer- 
chandise offered for sale, but all involving the same principle. 

One of said plans involves the sale of a number of packages or 
boxes of candy, together with various other articles of merchandise, 
which other articles of merchandise are to be given as prizes to 
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purchasers of said packages or boxes of candy in the following 
manner : 

The catalog or circular of respondent has on the back cover thereof 
a number of partially perforated tabs or pulls, each of which has 
a legend or design. Sales are 20 cents each, and each purchaser 
of a package or box of candy is entitled to separate one of the 
said tabs from the catalog or circular, and on the reverse side 
thereof appears a legend stating the particular prize or the number 
of the particular prize to which such purchaser is entitled with- 
out additional charge. The inside of the back cover of said cir- 
cular has a legend that a piece of blank paper is to be pasted over, 
the legend showing the particular prize which is to be distributed, 
and purchasers and prospective purchasers are thus unable to as- 
certain which prize they will receive until a purchase has been 
made and the particular tab separated from the circular or catalog. 
The person operating the pull card receives his choice of a cash 
commission or a premium for selling said boxes of candy, together 
with the prizes offered by respondent in connection therewith. The 
prizes or other articles of merchandise which ultimate purchasers 
receive in connection with the purchase of a package or box of 
candy are thus determined wholly by lot or chance. 

Another assortment sold and distributed by respondent consists of 
a number of articles of merchandise, and such assortment is sold 
and distributed to the consuming public in the following manner: 

A portion of one of said sales circulars consists of a list on 
which there are designated a number of items of merchandise and 
the prices thereof. Adjacent to said list is printed and set out 
a device commonly called a pull card. Said pull card consists of 
a number of tabs under each of which is concealed the name of 
one of the articles of merchandise appearing in said list and the 
pricq thereof. The name of the article of merchandise and the 
price thereof are so concealed that purchasers or prospective pur- 
chasers of the tabs or chances are unable to ascertain which article 
of merchandise they are to receive or the price which they are to 
pay until after the tab is separated from the card. When a pur- 
chaser has detached a tab and learned what article of merchandise 
he is to receive and the price thereof, his name is written on the 
list above referred to opposite the named article of merchandise. 
Some of said articles of merchandise have purported and repre- 
sented retail values and reguiur prices greater than the prices desig- 
nated for them but are distributed to the consumer for the price 
designated on the tab which he pulls. The apparent greater values 
and regular prices of some of said articles of merchandise as com- 
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pared to the price the prospective purchaser will be required to 
pay in the event he secures one of said articles induce members of the 
purchasing public to purchase the tabs or chances in the hope that 
they will receive articles of merchandise of far greater value than 
the designated prices to be paid for same. The facts as to whether 
a purchaser of one of said pull card tabs receives an article which 
has apparent greater value and a higher regular price than the 
price designated for same on such tab, which of said articles of 
merchandise a purchaser is to receive, and the amount of money 
which a purchaser is required to pay are determined wholly by 
lot or chance. 

When the person operating the pull card has succeeded in selling 
all the articles of merchandise, collected the amounts called for, and 
remitted the said sums to the respondent, said respondent thereupon 
ships to said operator the merchandise designated on said card, to- 
gether with a premium or cash award as compensation for operating 
the pull card and selling the said merchandise. Said operator de- 
livers the merchandise to the purchasers in accordance with the list 
filled out when the tabs were detached from the pull card. 

Par. 3. The persons to whom respondent furnishes and has fur- 
nished the said circulars and pull cards use the said pull cards in 
purchasing, selling, and distributing respondent’s merchandise in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to, and places in the hands of others, the means of conducting lotter- 
ies, gift enterprises, or games of chance in the sale of his merchan- 
dise in accordance with the said sales plans hereinabove set forth. 
The use by respondent of said methods in the sale of his merchandise, 
and the sale of his merchandise by and through the use thereof and 
by the aid of said methods, is a practice of the sort which is contrary 
to an established public policy of the Government of the United 
States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance, gift enterprise, 
or a lottery scheme. Many persons, firms, and corporations who sell 
and distribute merchandise in competition with the respondent as 
above described are unwilling to adopt and use said methods or any 
method involving a game of chance, gift enterprise, or a lottery 
scheme or the sale of a chance to win something by chance, or any 
other methods which are contrary to public policy, and such com- 
petitors refrain therefrom. Many persons are attracted by respond- 
ent’s said methods and by the element of chance involved in the 
sale of such merchandise in the manner above described, and are 
thereby induced to buy and sell respondent’s merchandise in prefer- 
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ence to merchandise offered for sale and sold by said competitors of 
respondent who do not use the same or equivalent methods. The use 
by respondent of said methods because of said game of chance, gift 
enterprise, or lottery scheme has the capacity and tendency to, and 
does, unfairly divert trade and custom to respondent from his said 
competitors who do not use the same or equivalent methods, and as 
a result thereof substantial injury is being, and has been, done by 
respondent to competition in commerce between and among the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found are 
all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all of the material 
allegations of fact set forth in said complaint and states that he 
waives all interventing procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That William A. Frew, individually and trading 
under the names of Paradise Products Co., Paradise Seed Co., Para- 
dise Candy Co., Paradise Chocolate Co., Square Deal Co., Lancaster 
County Seed Co., Lancaster Seed Co., Garden Spot Seed Co., Garden 
Seed Co. of America, and Good Luck Gardens, or trading under any 
other name or names, his representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of candy, garden seed, 
watches, blankets, towels, musical instruments, housekeeping sets, 
bedspreads, flashlights, cameras, tableware, toilet sets or any other 
merchandise in commerce, as commerce is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Selling and distributing any merchandise so packed and assem- 
bled that sales of such merchandise to the general public are to be 
made, or may be made, by means of a game of chance, gift enterprise, 


or lottery scheme. 
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2. Supplying to or placing in the hands of others assortments of 
any merchandise together with push or pull cards, punchboards or 
other lottery devices, which said push or pull cards, punchboards or 
other lottery devices are to be used, or may be used, in selling or 
distributing said merchandise to the public. 

3. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, either with assortments 
of merchandise or separately, which said push or pull cards, punch- 
boards, or other lottery devices are to be used, or may be used, in 
selling and distributing such merchandise to the public. 

4, Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
he has complied with this order. 
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In THE Marrer or 


WALTER KIDDE & COMPANY, INC., AMERICAN LA FRANCE 
& FOAMITE INDUSTRIES, INC., C-O-TWO FIRE EQUIP- 
MENT COMPANY, NATIONAL FOAM SYSTEM, INC., AND 
FYROUT COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914, AND OF SEC. 3 
OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AND AMENDMENTS 
THERETO 


Docket 3929. Complaint, Oct. 18, 1939—Decision, Mar. 20, 1940 


Where five corporations engaged in the manufacture or assembly of fire fighting 
equipment, including carbon dioxide fire extinguishing systems and carbon 
dioxide portable fire extinguishers, and in sale and distribution thereof 
to purchasers in the several States and in the District of Columbia, in 
competition among themselves, except insofar as such competition might 
have been hindered, lessened, restricted or restrained as below set forth; 
acting in concert with one another— 

(a) Fixed and agreed upon minimum prices and terms at which they were 
to and did sell parts, accessories, apparatus, and equipment used in manu- 
facture or assembly of such systems and extinguishers, and including 
hose assemblies, cylinders, carrying straps, ete., and compiled and published 
such prices and terms thus agreed on and observed as “Schedule of Mini- 
mum Prices and Terms,’ as part of license agreements issued by one 
of their number to others under expired patent and unexpired patent 
governing successful manufacture, assembly and operation of aforesaid 
portable fire extinguishers, and to which license agreements schedule in 
question was affixed; and 

(b) Submitted, in response to invitation of Governmental agencies for com- 
petitive bids, bids which, pursuant to agreement ‘and minimum price sched- 
ules aforesaid, were identical on such parts, accessories, apparatus, and 
equipment, and included, as listed in minimum schedule aforesaid, pat- 
ented coupling, not controlled by or licensed to aforesaid maker of such 
license agreements, but sold by manufacturer thereof to anyone desiring 
to purchase same; 

With result that such acts and practices of said manufacturers and assemblers 
in fixing and maintaining uniform prices of parts, accessories, and appara- 
tus, aS above set forth, actually hindered and prevented competition between 
and among them in sale of such parts, etc., in commerce, and had dangerous 
tendency so to do, ‘and placed in them power to control and enhance prices 
and unreasonably restrained commerce in parts, accessories and apparatus 
aforesaid : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair methods of com- 
petition in violation of Section 5 of act of Congress approved Sept. 26, 1914, 
as amended; and 

Where said license agreement maker— 

Licensed one of other four concerns above set forth to make, sell, install and 
use invention set forth in such license agreement, under provision by 
which said licensee was required to purchase from it all of its requirements 
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of parts, accessories and apparatus, whether for use by licensee in assem- 
bling completed units of aforesaid extinguishing systems or aforesaid portable 
fire extinguishers, or whether such parts, accessories and apparatus were 
to be resold by it separately from such completed units, and by which 
licensee parts, accessories and apparatus thus sold were charged for in 
accordance with agreed uniform price schedules, and practice of which 
licensee was to place with such licensing concern orders for fire fighting 
equipment received by it for manufacture and assembly in factory thereof, 
while purchasing from it all necessary parts, accessories and apparatus 
for Government orders received by licensee for assembly at licensee’s place 
of business, and sale as manufactured by it: 

Held, That such acts and practices of said licensing concern, in requiring 
licensee ‘aforesaid to purchase from it all of its requirements of said 
parts, accessories, apparatus and equipment, as above set out, constituted 
violation or Section 3 of act of Congress approved Oct. 15, 1914, and amend- 
ments thereto. 

Mr. Daniel J. Murphy for the Commission. 
Darby & Darby, of New York City, for respondents, with whom 
also appeared Jeffery, Kimball & Eggleston, of New York City, for 

American La France & Foamite Industries, Inc., and Mr. Frederick 


S. Duncan, of New York City, for C-O-Two Fire Equipment Co. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that the respondent herein 
named have violated the provisions of said act and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect in count 1 hereof. 

Also pursuant to the provisions of section 8 of an Act of Congress 
approved October 15, 1914 entitled “An Act to supplement existing 
laws against unlawful restraint and monopolies and for other pur- 
poses,” commonly known as the Clayton Act, the Commission having 
reason to believe that the respondent, Walter Kidde & Co., Inc., has 
violated and now is violating the provisions of section 3 of said Act 
of Congress, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, the Commis- 
sion issues this its complaint stating its charges in respect thereto 
in count 2 hereof. 

Count 1 


THE CHARGE UNDER FEDERAL TRADE COMMISSION ACT 


Paracrapy 1. (a) Respondent Walter Kidde & Co., Inc., is a cor- 
poration organized, existing and doing business under and by virtue 
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of the laws of the State of Delaware and having its principal place 
of business at 140 Cedar Street, New York, N. Y. 

(6) Respondent American La France & Foamite Industries, Inc., 
is a corporation organized, existing and doing business under and 
by virtue of the laws of the State of New York and having its prin- 
cipal place of business at Elmira, N. Y. 

(c) Respondent C-O-Two Fire Equipment Co. is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Delaware and having its principal place of 
business at 560 Belmont Avenue, Newark, N. J. 


(d) Respondent National Foam System, Inc. is a corporation, the 
place of whose incorporation is not known to the Commission, having 
its principal place of business at 1632 Sansom Street, Philadelphia, Pa. 

(e) Respondent Fryout Co., Inc. is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State of 
California and having its principal place of business at 90 West Street, 
New York, N. Y. It is a wholly owned subsidiary of respondent 
Walter Kidde & Co., Inc. 

Par. 2. The above-named corporate respondents are engaged in the 
manufacture and assembly of fire fighting equipment including car- 
bon dioxide fire extinguishing systems and carbon dioxide portable 
fire extinguishers, and in the sale and distribution thereof to pur- 
chasers located in the several States of the United States and in the 
District of Columbia. 

The respondents in the regular course of their business in the sale 
and distribution of fire fighting equipment, parts, accessories and 
apparatus thereof cause the same to be shipped and transported from 
the various points at which their manufacturing and assembling plants 
are located into and through the several States of the United States, 
other than the State of the origin of such shipments, and in the Dis- 
trict of Columbia. They are in competition among themselves except 
insofar as such competition has been hindered, lessened, restricted, or 
restrained as hereinafter alleged. 

Par. 3. In the year 1933 and for several years prior thereto, there 
were two basic patents which govern the successful manufacture, 
assembly and operation of carbon dioxide fire-extinguishing systems 
and carbon dioxide portable fire extinguishers, to wit, the Rustige and 
Minor patents. The Rustige invention consists of a system of uniform 
piping which permits the continuous flow of carbon dioxide fluid and 
gas from a cylinder. The patent on this invention was issued by the 
United States Patent Office on March 30, 1920. The Minor invention 
consists of a discharge horn or nozzle which insures the successful 
application of carbon dioxide liquid and gas to a fire. The patent 
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on this invention was issued by the United States Patent Office on 
May 27, 1930. Both of said basic patents were owned by respondent, 
Walter Kidde & Co., Inc. 

Par. 4. The respondent Walter Kidde & Co., Inc., under the Rustige 
and Minor patents, has, prior to 1933, entered into a licensing agree- 
ment with each of the other named respondents herein; said licensing 
agreements have been continued in effect to the present time: 

(a) The agreements entered into between respondent Walter Kidde 
& Co., Inc. and respondents American La France & Foamite Indus- 
tries, Inc. and C-O-Two Fire Equipment Co. grant licenses to said 
respondents to manufacture and sell the inventions set forth in the 
respective patents. 

(6) The agreement entered into between respondent Walter Kidde & 
Co., Inc., and respondent National Foam System, Inc. grants a license 
to said respondent, to make, sell, install, and use the inventions set forth 
in the respective patents, but under the provisions of said agreement 
the respondent National Foam System, Inc., as licensee, is required 
to purchase from the respondent, Walter Kidde & Co., Inc., as licensor, 
all the parts, apparatus, and equipment pertinent thereto, necessary for 
the manufacture, sale and installation, and use of the said inventions. 

(c) Attached to each of the licensing agreements, entered into by 
the respondent Walter Kidde & Co., Inc. with each of the other named 
respondents herein, is a schedule of minimum prices at which the 
respondents agree to sell carbon dioxide fire extinguishing systems 
and carbon dioxide portable fire extinguishers and all the parts, appa- 
ratus and equipment used in the manufacture or assembly of the said 
carbon dioxide fire extinguishing systems and carbon dioxide portable 
fire extinguishers. Said price schedules further provide and fix the 
prices on used parts, apparatus and equipment when traded in as part 
of the purchase price on new parts, apparatus and equipment. 

Par. 5. Supplementing sajd license agreements and in support 
thereof but without authority under the patents and license agreements 
described in paragraphs 3 and 4, the said respondents have done and 
performed, and still do and perform, the following: 

(a) Said respondents agreed to fix and maintain and have fixed 
and maintained a uniform price in the sale of unpatented parts, acces- 
sories, apparatus, and equipment used in the manufacture, assembly, or 
operation of carbon dioxide fire extinguishing systems and carbon 
dioxide portable fire extinguishers. 

(6) Said respondents agreed to fix and maintain and have fixed 
and maintained uniform prices in the sale of certain couplings, used as 
«ccessories on hose assemblies of carbon dioxide fire extinguishers, with- 
out the requirement of a license or other authority from the owner of 
a lawfully issued patent on said couplings. 
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(c) Said respondents agreed to submit and have submitted identi- 
cal bids on said parts, accessories, apparatus, and equipment, where 
competitive bids were called for by Governmental agencies. 

(d) Said respondents have used and are now using other methods and 
means designed to suppress and prevent competition and restrict and 
restrain the sale of parts, accessories, apparatus, and equipment used 
in the manufacture, assembly and operation of carbon dioxide fire- 
extinguishing systems and carbon dioxide portable fire extinguishers. 

Par. 6. The acts and practices of the respondents as alleged in 
paragraph 5 hereof are all to the prejudice of the public; have a 
dangerous tendency to and have actually hindered and prevented 
price competition between and among respondents in the sale of 
parts, accessories, apparatus and equipment used in the manufacture, 
assembly, and operation of carbon dioxide fire-extinguishing sys- 
tems and carbon dioxide portable fire extinguishers in commerce 
within the intent and meaning of the Federal Trade Commission 
Act; have placed in respondents the power to control and enhance 
prices on all such commodities; have created in the respondents a 
monopoly in the sale of said parts, accessories, apparatus and equip- 
ment in such commerce; have unreasonably restrained such com- 
merce in the said parts, accessories, apparatus and equipment and 
constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Count 2 
THE CHARGE UNDER THE CLAYTON ACT 


Paracrary 1. Paragraphs 1a and 3 of count 1 hereof are hereby 
incorporated and made a part of this charge to precisely the same 
extent and if each and all of them were set forth in full and re- 
peated verbatim in this count. Paragraphs 2 and 4b of count 1 
hereof are hereby incorporated and made a part of this charge, 
but only to the extent that the same refer and apply to the respond- 
ent Walter Kidde & Co., Inc. 

Par. 2. Under the provisions of the license agreement granted 
by respondent Walter Kidde & Co., Inc., to National Foam System, 
Inc., the said respondent as licensor agrees to sell to National Foam 
System, Inc., as licensee, and said licensee agrees to purchase from 
said licensor, all the parts, apparatus and equipment necessary for 
the manufacture, sale, installation, and use of carbon dioxide fire 
extinguishing systems and carbon dioxide portable fire extinguishers. 

The effect of the aid provisions in said license agreement may be, 
is, and has been, to substantially lessen competition or tend to 
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create a monopoly in respondent in commerce between and among 
the various States of the United States and in the District of 
Columbia in parts, apparatus and equipment necessary for the manu- 
facture, sale, installation and use of carbon dioxide fire extinguishing 
systems and carbon dioxide portable fire extinguishers. 

" Par. 3. The aforesaid acts of respondent constitute a violation of 
the provisions of section 3 of the hereinabove mentioned act of 
Congress entitled “An act to supplement existing laws against un- 
lawful restraints and monopolies and for other purposes,” approved 
October 15, 1914, (The Clayton Act). 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act 
and the Act entitled “An act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” ap- 
proved October 15, 1914, and amendments thereto, the Federal Trade 
Commission on October 18, 1939, issued and served its complaint in 
this proceeding upon the respondents above named, charging them 
with the use of unfair methods of competition in commerce in vio- 
lation of the provisions of said acts. On December 13 and 14, 1939, 
the respondents filed their answers in this proceeding. Thereafter, 
a stipulation was entered into whereby it was stipulated and agreed 
that a statement of facts signed and executed by the respondents and 
their counsel and W. T. Kelley, Chief Counsel for the Federal Trade 
Commission, subject to the approval of the Commission, may be taken 
as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint, or in opposition thereto and that 
the said Commission may proceed upon said statement of facts to 
make its report, stating its findings as to the facts and its conclusion 
based thereon and enter its order disposing of the proceeding without 
the presentation of argument or the filing of briefs. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint, answers and stipulation, said stipulation 
having been approved, accepted and filed, and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. (a) Respondent Walter Kidde & Co., Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York and having its principal place 
of business at 140 Cedar Street, New York, N. Y. 
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(6) Respondent American La France & Foamite Industries, Inc., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York and having its prin- 
cipal place of business at Elmira, N. Y. 

(ec) Respondent C-O-Two Fire Equipment Co. is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Delaware and having its principal place of 
business at 560 Belmont Avenue, Newark, N. J. 

(d) Respondent National Foam System, Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the 
laws of the State of Delaware and having its principal place of 
business at 1632 Sansom Street, Philadelphia, Pa. 

(e) Respondent Fyrout (referred to in the complaint as Fryout) 
Co., Inc., is a corporation organized, existing, and doing business 
under and by virtue of the laws of the State of California and hav- 
ing its principal place of business at 90 West Street, New York, N. Y. 
It is a wholly owned subsidiary of respondent Walter Kidde & Co., 
Inc. 

Par. 2. The above-named corporate respondents are engaged in 
the manufacture and/or assembly of fire fighting equipment in- 
cluding carbon dioxide fire-extinguishing systems and carbon dioxide 
portable fire extinguishers, and in the sale and distribution thereof 
to purchasers located in the several States of the United States and 
in the District of Columbia. 

The respondents, in the regular course of their business in the sale 
and distribution of fire fighting equipment, parts, accessories, and 
apparatus thereof, cause the same to be shipped and transported from 
the various points at which their manufacturing and/or assembling 
plants are located into and through the several States of the United 
States, other than the State of the origin of such shipments, and in 
the District of Columbia. They are in competition among them- 
selves excepting insofar as such competition may have been hindered, 
lessened, restricted, or restrained as hereinafter set forth. 

Par. 3. Respondent Walter Kidde & Co., Inc., was the assignee of 
two patents, known as the Rustige and Minor patents, which gov- 
erned the successful manufacture, assembly, and operation of car- 
bon dioxide portable fire extinguishers. The Rustige patent expired 
on or about March 30, 1987. The Minor patent was issued by the 
United States Patent Office on May 27, 1930, and covered a fire- 
extinguishing method which supples carbon dioxide liquid from a 
container to one or more discharge nozzles so constructed or supple- 
mented as to prevent the entrainment of air, together with the nec- 
essary appurtenances for carrying out the method. Prior to the 
expiration of the Rustige patent, respondent Walter Kidde & Co., 


764 FEDERAL TRADE COMMISSION DECISIONS 
Findings 30 F. T. C. 


Inc., issued license agreements, based on both of said patents, to the 
respondents, which license agreements have continued in force to the 
present time. 

Par. 4. Affixed to, and forming a part of, each of the license agree- 
ments, entered into by respondent Walter Kidde & Co., Inc., with 
each of the other respondents, is a “Schedule of Minimum Prices and 
Terms.” 

The said schedule of minimum prices and terms included uniform 
prices at which respondents agreed to sell, and did sell, parts, acces- 
sories, apparatus and equipment used in the manufacture or assembly 
of the said carbon dioxide fire extinguishing systems and carbon 
dioxide portable fire extinguishers. Included among said parts 
listed in the price schedules were: hose assemblies, cylinders, carrying 
straps, ete. 

Par. 5. All of the respondents, pursuant to the agreement to 
maintain the uniform prices as listed in the said minimum price 
schedules, have submitted identical bids on said parts, accessories, 
apparatus, and equipment, in response to invitations of governmental 
agencies for competitive bids. 

The Bureau of Supplies and Accounts of the United States Navy 
Department, on June 38, 1937, issued an invitation for competitive 
bids for hose assemblies, in “Schedule 919,” to be opened June 25, 
1937. There were three lots involved in Schedule 919: Lot 936 
covered the delivery to the Supply Officers, Navy Yard, Brooklyn, 
N. Y., of 800 hose assemblies described in said invitation as “Assem- 
bles, hose, discharge, flexible, inside diameter .°; inch,” for use 
with portable 15-pound carbon dioxide fire extinguisher; Lot 937 
covered the delivery of 400 similar hose connections to the Supply 
Officer, Navy Yard, Mare Island, Calif.; Lot 987-A covered the 
delivery of 300 similar units to the Supply Officer, San Diego, Calif. 
All the respondents named herein, in response to said invitation, filed 
bids on each of the 3 lots and the bids of each respondent were iden- 
tical and were the same as the figures then appearing in the agreed 
minimum price schedule. 

Par. 6. The particular type of coupling used and included in the 
hose assemblies, which hose assemblies were the subject matter of the 
bid invitations referred to in the preceding paragraph is not manu- 
factured by respondent Walter Kidde & Co., Inc., or by any of the 
respondent licensees. Said coupling is itself a patented item man- 
ufactured by Flex-O-Tube Co., of Detroit, Mich., under Patent No. 
1752976 which is owned by the said Flex-O-Tube Co. Flex-O-Tube 
Co. has never licensed respondent Walter Kidde & Co., Inc., or any 
of the respondents named herein to manufacture said couplings. 
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The minimum price schedules attached to the license agreements re- 
ferred to herein included a minimum price allotted to the said 
patented coupling. No license agreement or other authorization 
exists between Flex-O-Tube Co. and respondent Walter Kidde & Co., 
Inc., authorizing or requiring the latter to include the said patented 
coupling as one of the items in minimum price schedules, Flex-O- 
Tube Co. has sold the said patented couplings to the respondents named 
herein and will sell the said patented couplings to any one who desires 
to buy them. 

Par. 7. The license agreement issued on December 2, 1935, by re- 
spondent Walter Kidde & Co., Inc., to respondent National Foam 
System, Inc., licensed National Foam System, Inc., to make, sell, 
install, and use the inventions set forth in the license agreement. 
Respondent National Foam System, Inc., does not manufacture 
carbon dioxide fire-extinguishing systems, or carbon dioxide portable - 
fire extinguishers, or any of the parts, accessories or appurtenances 
thereto. The license issued by respondent Walter Kidde & Co., Inc., 
is in reality not a license to manufacture but one to assemble the 
parts, accessories and apparatus purchased from the licensor. 

Under said agreement respondent National Foam System, Inc., 
is required to purchase from respondent Walter Kidde & Co., Inc., 
all of its requirements of the said parts, accessories and apparatus, 
whether the said parts, accessories and apparatus were to be used 
by respondent National Foam System, Inc., in assembling completed 
units of carbon dioxide fire extinguishing systems or carbon dioxide 
portable fire extinguishers, or whether said parts, accessories and ap- 
paratus were to be resold, by respondent National Foam System, 
Inc., separately from said completed units. When said ports, ac- 
cessories, and apparatus were sold, by National Foam System, Inc., 
separately from complete units the prices charged for same were 
in accordance with the agreed uniform price schedules. 

Par. 8. In most instances when the respondent National Foam 
System, Inc., obtains orders for carbon dioxide fire-fighting equip- 
ment, such orders are placed by respondent National Foam System, 
Inc., and the equipment so ordered is manufactured and assembled 
at the factory of respondent Walter Kidde & Co., Inc. However, 
on Government orders for carbon dioxide fire-fighting equip- 
ment received by the respondent National Foam System, Inc., the 
said respondent National Foam System, Inc., purchases all the neces- 
sary parts, accessories and apparatus from the respondent Walter 
Kidde & Co., Inc., and assembles the parts at its place of business 
in Philadelphia, Pa., and sells the said equipment as being manu- 
factured by it. 
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The acts and practices of the respondents in fixing and maintain- 
ing uniform prices of parts, accessories and apparatus as herein set 
out in paragraphs 4, 5, and 6, are all to the prejudice of the public; 
have a dangerous tendency to and have actually hindered and pre- 
vented competition between and among respondents in the sale of 
said parts, accessories, and apparatus in commerce; have placed in 
respondents the power to control and enhance prices; have unrea- 
sonably restrained such commerce in said parts, accessories and 
apparatus and constitute unfair methods of competition within the 
intent and meaning of the Federal Trade Commission Act; and the 
acts and practices of the respondent Walter Kidde & Co., Inc., in 
requiring the respondent National Foam System, Inc., to purchase 
from it all of its requirements of said parts, apparatus, and equip- 
ment as herein set out in paragraphs 7 and 8 constitute a violation 
of section 3 of the act entitled “An act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes” 
approved October 15, 1914, and amendments thereto. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
respondents and a stipulation as to the facts entered into between 
counsel representing the respondents and W. T. Kelley, Chief Coun- 
sel for the Commission, which provides, among other things, that 
without further evidence or other intervening procedure, the Com- 
mission may issue and serve upon the respondents herein findings as 
to the facts and conclusions based thereon and an order disposing of 
the proceeding, and the Commission having made its findings as to 
the facts and conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act and that the re- 
spondent Walter Kidde & Co., Inc., has violated the provisions of 
section 3 of an Act of Congress, approved October 15, 1914, entitled 
“An act to supplement existing laws against unlawful restraints and 
monopolies and for other purposes” ; 

It is ordered, That the respondents, Walter Kidde & Co., Inc., 
American La France & Foamite Industries, Inc., C-O-Two Fire 
Equipment Co., National Foam System, Inc., and Fyrout Co., Inc., 
their officers, representatives, agents, and employees, in connection 
with the offering for sale, sale and distribution, in commerce as de- 
fined in the Federal Trade Commission Act, of parts, accessories, and 
apparatus for use or in connection with the manufacture or assembly 
of carbon dioxide fire extinguishing systems and carbon dioxide port- 
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able fire extinguishers, do forthwith cease and desist from doing and 
performing by understanding, agreement, or combination, between or 
among any two or more of said respondents, or with others, the fol- 
lowing acts and things: 

1. Fixing, or fixing and maintaining the sale or purchase price for 
parts, accessories, and apparatus for use or in connection with the 
manufacture or assembly of carbon dioxide fire-extinguishing systems 
and carbon dioxide portable fire extinguishers. 

2. Compiling, publishing, and distributing any list of prices for 
the parts, accessories, and apparatus for use or in connection with 
the manufacture or assembly of carbon dioxide fire-extinguishing 
systems and carbon dioxide portable fire extinguishers. 

3. Filing bids where competitive bids are called for by Govern- 
mental agencies or other buyers for parts, accessories, and apparatus 
for use or in connection with the manufacture or assembly of carbon 
dioxide fire-extinguishing systems and carbon dioxide portable fire 
extinguishers. 

It is further ordered, That the respondent Walter Kidde & Co., 
Inc., its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution in commerce as defined in the Clayton 
Act of parts, accessories and apparatus for use or in connection with 
the manufacture or assembly of carbon dioxide fire-extinguishing 
systems and carbon dioxide portable fire extinguishers, in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from: 

Making any sale or contract for the sale of parts, accessories, and 
apparatus for use or in connection with the manufacture or assembly 
of carbon dioxide fire-extinguishing systems and carbon dioxide 
portable fire extinguishers, for use or resale, or fix a price charged 
therefor on the condition, agreement, or understanding that the pur- 
chaser thereof shall not use or deal in the goods, wares, merchandise, 
supplies or other commodities of a competitor or competitors of the 
said respondent. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 


t=) 
which they have compled with this order. 
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Syllabus SO HeLa Ce 


In tHe MatTrTer oF 


M. LINKMAN & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4018. Complaint, Feb. 5, 1940—Decision, Mar. 20, 1940 


Where a corporation engaged in manufacture of pipes and in sale and distri- 
bution thereof, including certain assortments which were so packed and 
assembled as to involve the use of a game of chance, gift enterprise, or 
lottery scheme, when sold and distributed to consumers thereof, and which 
consisted of (1) number of Dr. Grabow pipes, together with punchboard, 
for use in sale and distribution of such products, and cigarettes supplied 
by dealer-operator of board, under plan and in accordance with board’s 
explanatory legend, by which customers securing by chance certain num- 
bers or legends paid for their chances amounts ranging from 1¢ to 5¢ and 
received nothing and those securing certain other legends or punching 
last slip in each of four sections into which board was divided received, 
as case might be, one of said pipes or package of cigarettes supplied as 
above set forth; and (2) various assortments of merchandise with various 
other lottery devices for use in distribution thereof to purchasing public 
by means of game of chance, gift enterprise, or lottery scheme involving 
substantially same sales plans or methods employed as that above de- 
scribed and varying therefrom in detail only— 

Sold such assortments, together with said lottery devices, to dealer purchasers 
by whom devices in question were used in sale and distribution of its said 
merchandise in accordance with such sales plans or methods, and thereby 
supplied to and placed in the hands of others means of conducting lottery 
in sale of its said products in accordance with such plans or methods as 
above set forth, involving in sale of merchandise to purchasing public 
game of chance or sale of chance to procure article without cost, contrary 
to an established public policy of the United States Government and in vio- 
lation of criminal laws, and in competition with many who are unwilling 
to adopt and use said or any methods involving use of a game of chance 
or sale of a chance to win something by chance, or any other method con- 
trary to public policy and refrain therefrom ; 

With the result that many persons were attracted by its said methods and by 
element of chance involved in sale of such merchandise in manner above 
described, and were thereby induced to buy and sell its products in pref- 
erence to merchandise offered and sold by said competitors who do not 
use same or equivalent methods, and with result, through use of said 
methods and because of said game of chance, of unfairly diverting trade 
in- commerce to it from its competitors aforesaid who do not use such 
or equivalent sales plans or methods, to the substantial injury of com- 
petition in commerce: 

Held, That such acts and practices under the circumstances set forth were 
all to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 
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Mr. D. C, Daniel for the Commission, 
Mr. Charles L. Schwartz, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that M. Linkman & Co., 
hereinafter referred to as respondent, has violated the provisions of 
said act, and it appearing to the Commission that a proceeding by it 
in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent, M. Linkman & Co., is a corporation 
organized and doing business under the laws of the State of Illinois, 
with its principal office and place of business located at 1150 West 
Fullerton Avenue, Chicago, Ill. Respondent is now, and for more 
than 1 year last past has been, engaged in the manufacture of pipes 
and in the sale and distribution thereof, to dealers located in the vari- 
ous States of the United States and in the District of Columbia. It 
causes and has caused said pipes when sold to be shipped or trans- 
ported from its aforesaid place of business in the State of Illinois 
to purchasers thereof in the various States of the United States other 
than the State of Illinois and in the District of Columbia at their 
respective points of location. There is now, and for more than 1 
year last past has been, a course of trade by said respondent in such 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. In the course 
and conduct of its business, respondent is and has been in competi- 
tion with other corporations and with individuals and partnerships 
engaged in the sale and distribution of like or similar merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of said merchandise so packed and assembled as to in- 
volve the use of a game of chance, gift enterprise, or lottery scheme 
when said merchandise is sold and distributed to the consumers there- 
of. One of said assortments is sold and distributed to the purchasing 
public in substantially the following manner: This assortment con- 
sists of a number of “Dr. Grabow” pipes, together with a device 
commonly known as a punchboard. Said punchboard contains a 
number of small sealed tubes, each of which tubes contains a small 
slip of paper. Each of said slips of paper has printed thereon 
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either “Put 1¢,” “Put 2¢,” “Put 3¢,” “Put 4¢,” “Put 5¢, “Take Dr. 
Grabow Pipe” or “Take 1 pkg. (20) cigarettes”. Said tubes are 
divided into four sections. Purchasers who punch the slips with 
“Put 1¢,” “Put 2¢,” “Put 3¢,” “Put 4¢,” or “Put 5¢,” pay the amounts 
specified on said slips and receive nothing therefor unless such slip 
is the last slip in that particular section. The person punching the 
last slip in either section is entitled to and receives one of said pipes. 
Purchasers who punch said slips of paper with “Take Dr. Grabow 
pipe” or “Take 1 pkg. (20) cigarettes” appearing thereon are en- 
titled to and receive without cost the articles of merchandise so 
designated. The cigarettes are supplied by the dealer operating said 
punchboard. The facts as to whether a person pays 1¢, 2¢, 3¢, 4¢ or 
5¢ and receives nothing in return therefor, unless such slip is the last 
slip in one of said sections, and whether a person receives a pipe or 
a package of cigarettes without cost are thus determined wholly by 
lot or chance. 

Respondent sells and distributes various assortments of its mer- 
chandise and sells and distributes various other lottery devices for 
use in the distribution of such merchandise to the purchasing public 
by means of a game of chance, gift enterprise, or lottery scheme. 
The sales plans or methods employed in connection with each of 
said assortments are substantially the same as the sales plans or 
methods hereinabove described, varying only in detail. 

Par. 8. The dealers to whom respondent sells or furnishes said 
lottery devices use the same in selling and distributing respondent’s 
merchandise in accordance with the aforesaid sales plans or methods. 
Respondent thus supplies to and places in the hands of others a means 
of conducting lotteries in the sale of its merchandise in accordance 
with the sales plans or methods hereinabove set forth. The use by 
respondent of said methods in the sale of its merchandise, and the 
sale of such merchandise by and through the use thereof and by the 
aid of said methods, is a practice of the sort which is contrary to 
an established public policy of the Government of the United States 
and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise without cost. Many 
persons, firms, and corporations who sell or distribute merchandise 
in competition with the respondent as above alleged are unwilling to 
adopt and use said methods or any methods involving the use of a 
game of chance or the sale of a chance to win something by chance, 
or any other method that is contrary to public policy, and 
such competitors refrain therefrom. Many persons are attracted 
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by respondent’s said methods and by the element of chance involved 
in the sale of said merchandise in the manner above alleged and are 
thereby induced to buy and sell respondent’s merchandise in pref- 
erence to the merchandise offered for sale and sold by said competitors 
of respondent who do not use the same er equivalent methods. The 
use of said methods by the respondent, because of said game of chance, 
has the tendency and capacity to, and does, unfairly divert trade in 
commerce between and among the various States of the United States 
and in the District of Columbia to respondent from its said com- 
petitors who do not use the same or equivalent sales plans or methods. 
As a result thereof, substantial injury is being, and has been, done by 
respondent to competition in commerce between and among the va- 
rious States of the United States and in the District of Columbia. 

Par. 5. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondent’s competitors and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning cf the Federal Trade 
Commission Act. 


Rerort, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade, Commission, on February 5, 1940, issued and 
thereafter served its complaint in this proceeding upon respondent, 
M. Linkman & Co., a corporation, charging it with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
On February 24, 1940, the respondent filed its answer, in which 
answer it admitted all the material allegations of fact set forth in 
said complaint and waived all intervening procedure and further 
hearing as to said facts. Thereafter the proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and answer thereto, and the Commission, having duly considered 
the matter, and being now fully advised in the premises, finds that 
this preceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paragraru 1. Respondent, M. Linkman & Co., is a corporation 
organized and doing business under the laws of the State of Hlinois, 
with its principal office and place of business located at 1150 West 
Fullerton Avenue, Chicago, Ill. Respondent is now, and for more 
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than 1 year last past has been engaged in the manufacture of pipes 
and in the sale and distribution thereof, to dealers located in the 
various States of the United States and in the District of Columbia. 
It causes and has caused said pipes when sold to be shipped or trans- 
ported from its aforesaid place of business in the State of Illinois to 
purchasers thereof in the various States of the United States other 
than the State of Illinois and in the District of Columbia at their 
respective points of location. There is now, and for more than 1 year 
last past has been, a course of trade by said respondent in such mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of its business, respondent is and has been in competition 
with other corporations and with individuals and partnerships en- 
gaged in the sale and distribution of like or similar merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent has sold to dealers certain assort- 
ments of said merchandise so packed and assembled as to involve 
the use of a game of chance, gift enterprise or lottery scheme when 
said merchandise is sold and distributed to the consumers thereof. 
One of said assortments was sold and distributed to the purchasing 
public in substantially the following manner: This assortment con- 
sisted of a number of “Dr. Grabow” pipes, together with a device 
commonly known as a punchboard. Said punchboard contains a 
number of small sealed tubes, each of which tubes contains a small 
ship of paper. Each of said slips of paper has printed thereon 
either “Put 1¢,” “Put 2¢,” “Put 3¢,” “Put 4¢,” and “Put 5¢,” “Take Dr. 
Grabow pipe” or “Take 1 pkg. (20) cigarettes.” Said tubes are di- 
vided into four sections. Purchasers who punch the slips with 
“Put 1¢,” “Put 2¢,” “Put 3¢,” “Put 4¢,” or “Put 5¢” pay the amounts 
specified on said slips and receive nothing therefor unless such slip 
is the last slip in that particular section. The person punching the 
last slp in either section is entitled to and receives one of said 
pipes. Purchasers who punch said slips of paper with “Take Dr. 
Grabow pipe” or “Take 1 pkg. (20) cigarettes” appearing thereon 
are entitled to and receive without cost the articles of merchandise so 
designated. The cigarettes are supplied by the dealer operating 
said punchboard. The facts as to whether a person pays 1¢, 2¢, 3¢, 
4¢, or 5¢ and receives nothing in return therefor, unless such slip is 
the last shp in one of said sections, and whether a person receives 
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a pipe or a package of cigarettes without cost are thus determined 
wholly by lot or chance. 

Respondent has sold and distributed various assortments of its 
merchandise and has sold and distributed various other lottery de- 
vices for use in the distribution of such merchandise to the purchas- 
ing public by means of a game of chance, gift enterprise, or lottery 
scheme. The sales plans or methods employed in connection with 
each of said assortments were substantially the same as the sales 
plans or methods hereinabove described, varying only in detail. 

Par. 3. The dealers to whom respondent has sold or furnished 
said lottery devices used the same in selling and distributing re- 
spondent’s merchandise in accordance with the aforesaid sales plans 
or methods. Respondent thus supplied to and placed in the hands 
of others a means of conducting lotteries in the sale of its merchan- 
dise in accordance with the sales plans or methods hereinabove set 
forth. The use by respondent of said methods in the sale of its 
merchandise, and the sale of such merchandise by and through the 
use thereof and by the aid of said methods, is a practice of the sort 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure an article of merchandise without cost. Many 
persons, firms, and corporations who sell or distribute merchandise 
in competition. with the respondent as above described are unwilling 
to adopt and use said methods or any methods involving the use of 
a game of chance or the sale of a chance to win something by chance, 
or any other method that is contrary to public policy, and such com- 
petitors refrain therefrom. Many persons were attracted by respond- 
ent’s said methods and by the element of chance involved in the sale 
of said merchandise in the manner above described and were thereby 
induced to buy and sell respondent’s merchandise in preference to 
the merchandise offered for sale and sold by said competitors of 
respondent who do not use the same or equivalent methods. The 
use of said methods by the respondent, because of said game of chance, 
had the tendency and capacity to, and did, unfairly divert trade in 
commerce between and among the various States of the United States 
and in the District of Columbia to respondent from its said com- 
petitors who do not use the same or equivalent sales plans or methods. 
As a result thereof, substantial injury has been done by respondent to 
- competition in commercd between and among the various States of 
the United States and in the District of Columbia. 
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The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint and states that it waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, Vhat the respondent, M. Linkman & Co., a corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of pipes or any other merchandise in commerce, 
as commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Selling and distributing pipes or other merchandise so packed 
and assembled that sales of such pipes or other merchandise to the 
general public are to be made or may be made by means of a game of 
chance, gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of other assortments of 
pipes or other merchandise, together with punchboards, push or pull 
cards, or other lottery devices, which said punchboards, push or pull 
cards, or other lottery devices are to be used or may be used in selling 
and distributing such pipes or other merchandise to the public. 

3. Supplying to or placing in the hands of others punchboards, 
push or pull cards, or other lottery devices, either with assortments of 
pipes or other merchandise or separately, which said punchboards, 
push or pull cards, or other lottery devices are to be used or may be 
used in selling and distributing such pipes or other merchandise to the 
public. 

4. Selling or otherwise disposing of pipes or other merchandise by 
means of a game of chance, gift enterprise, or lottery scheme. j 

[t is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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Syllabus 


In THe MArTrer oF 
BAYUK CIGARS, INC. 
MODIFIED CEASE AND DESIST ORDER 


Docket 1391. Order, Mar. 25, 1940 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 


(a) 


(b) 


(c) 


(d) 


mission Act, in proceeding in question, in which (1) original order issued -on 
February 8, 1928, 12 F. T. C. 19, and in which (2) Circuit Court of Appeals 
for Third Circuit, on June 14, 1930, 14 F. T. C., 708, rendered decree modify- 
ing said order, (3) on November 21, 19380, 14 F. T. C. 708, amended said 
decree, and (4) on June 26, 1989, 29 F. T. C. 1574, rendered its substitute 
decree, (vacating prior modifying decree of May 8, 1939, 28 F. T. C. 1958), 
modifying said amended decree and also modifying order in question of 
Commission in certain particulars and affirming the same in other 
particulars— 

Requiring respondent, its officers, directors, agents, representatives, servants 
and employees, on and after two years from June 26, 1989, and in connection 
with sale or distribution of cigars from any of its factories in interstate 
commerce, to cease and desist from using, as in said order in detail below 
specified, trade-mark or trade name “Havana Ribbon,” as descriptive of 
such cigars as sold by it under such trade or brand name, and from using the 
word “Havana,” or word or words of similar import, for cigars not composed 
entirely or in substantial part of tobacco grown in Cuba, and that the 
yarious provisos be adhered to, as set forth, in event of such use for cigars 
composed only in part of such tobacco— 

Authorizing and permitting said corporation, pending expiration of period 
in question, and in event of adoption by it of new brand name containing 
the word “Ribbon”, but without the word “Havana,” to accept such name 
with words “Formerly Havana Ribbon,” as below set forth— 

Requiring and directing such corporation within two years and thirty days 
from June 26, 1939, to file with the Commission report in writing setting 
forth with particularity the manner in which it has complied with the 
terms aforesaid of the instant modified order; and 

Requiring said respondent, its officers, directors, agents, representatives, 
servants, and employees, in connection with sale or distribution of cigars 
as above set forth, to cease and desist from using (1) “MAPACUBA,” or 
other word, or words, of similar import for cigars not composed in whole 
or in part of tobacco grown in Cuba, and subject to provisions below set 
forth in event of such use for cigars composed in part only of such tobacco, 
and (2) depiction, simulating the flag, emblem, insignia or coat-of-arms 
of Cuba, map of Cuba, Cuban tobacco fields, city or Harbor of Havana, Cuba, 
or depiction of similar import, in the advertising, branding, or labeling of any 
such cigars which are not composed in whole or in part of tobacco grown 
in Cuba, and subject to provisions set forth in event of such use in con- 
nection with cigars composed in part only thereof, and to cease and desist 
from (3) representing in any manner that any of its cigars contain or are 
composed in whole or in part of tobacco grown in Cuba, when such is not 
the fact. 
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This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on February 8, 1928, the 
Commission made its findings as to the facts herein and concluded 
therefrom that respondent had violated the provisions of section 5 
of the Federal Trade Commission Act and issued and subsequently 
served its order to cease and desist; and it further appearing that on 
June 14, 1930, the United States Circuit Court of Appeals for the 
Third-Circuit rendered its decree modifying the aforesaid order of 
the Commission and on November 21, 1930 amended the aforesaid 
decree, and on June 26, 1939 rendered its substitute decree modifying 
its aforesaid amended decree and also modifying the aforesaid order 
of the Commission in certain particulars and affirming said order in 
other particulars. 

Now, therefore, Pursuant to the provisions of subsection (1) of sec- 
tion 5 of the Federal Trade Commission Act, the Commission issues 
this its modified order to cease and desist in conformity with the said 
Court decree: 

It is ordered, That the respondent Bayuk Cigars, Incorporated, its 
officers, directors, agents, representatives, servants, and employees, 
on and after 2 years from June 26, 1939, shall cease and desist, in con- 
nection with the sale or distribution of cigars from any of its fac- 
tories in interstate commerce: 

1. From using the trade-mark or trade name “Havana Ribbon” as 
descriptive of cigars of the type and composition or substantially 
of the type and composition lately and now sold under the aforesaid 
trade or brand name. 

2. From using the word “Havana” or other word or words of 
similar import, alone, or in conjunction with the word “Ribbon,” or 
any other word or words, either as a brand or trade name or as 
descriptive of cigars, unless such cigars are composed entirely or in 
substantial part of tobacco grown on the island of Cuba; Provided, 
That if the cigars be composed in part only of such tobacco, that. 
fact shall be indicated by the brand or trade name (if the word 
“Havana” or like word occurs therein) the words of which that are 
descriptive of tobacco content shall be of uniform size, together 
with such accompanying descriptive words as may be necessary 
clearly to indicate the true composition and character of said cigars. 
If the word “Havana” or like word is not used in the brand name, 
but only in descriptive words applied to cigars composed in sub- 
stantial part of Havana tobacco, such descriptive matter shall fairly 
indicate the true composition and character of the cigars. In all 
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such descriptive matter the filler tobaccos used in said cigars shall 
be set forth in the order of their predominance by weight in letters 
of equal size and conspicuousness. Provided further, That the words 
“Havana Filler” may, without other description, be applied, either 
as part of a brand name or otherwise, to cigars having a filler com- 
posed entirely of tobacco grown on the Island of Cuba. 

It is further ordered, That pending the expiration of said period 
of 2 years from June 26, 1939, the respondent Bayuk Cigars, In- 
corporated, upon the adoption of some new brand name containing 
the word “Ribbon” but eliminating the word “Havana” may, during 
said period of 2 years, but not thereafter, accompany such new 
brand name with the words “Formerly Havana Ribbon” without 
the addition of other qualifying language; Provided, however, That 
such accompanying words be in letters substantially smaller than 
the new brand name. 

It is further ordered, That within the period of 2 years and 30 days 
from June 26, 1939, Bayuk Cigars, Incorporated, be, and it is hereby 
directed and ordered to file with Commission a report in writing 
setting forth with particularity the manner in which it has complied 
with the aforesaid terms of this modified order. 

It is further ordered, That the respondent Bayuk Cigars, Incor- 
porated, its officers, directors, agents, representatives, servants, and 
employees, shall cease and desist, in connection with the sale or dis- 
tribution of cigars from any of its factories in interstate commerce; 

1. From using the word “Mapacuba” or other word or words of 
similar import, as or in a brand name for or as descriptive of any 
such cigars which are not composed in whole or in part of tobacco 
grown on the Island of Cuba. 

2. From using the word “Mapacuba,” or other word or words of 
similar import, as or in a brand name for or as descriptive of any 
such cigars which are composed in part only of tobacco grown on 
the Island of Cuba, unless said word be immediately followed and 
accompanied by a word or words in letters of substantial size, visi- 
bility, and conspicuousness, clearly and unequivocably indicating or 
stating that such cigars are not composed wholly, but in part only, 
of tobacco grown on the Island of Cuba; 

3. From using a depiction simulating the flag, emblem, insignia, 
or coat-of-arms of the Republic of Cuba, map of Cuba, Cuban to- 
bacco fields, city or harbor of Havana, Cuba, or depiction of similar 
import, in the advertising, branding, or labeling of any such cigars 
which are not composed in whole or in part of tobacco grown on 
the Island of Cuba; 
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4. From using a depiction simulating the flag, emblem, insignia or 
coat-of-arms of the Republic of Cuba, map of Cuba, Cuban tobacco 
fields, city or harbor of Havana, Cuba, or depiction of similar im- 
port, in the advertising, branding or labeling of any such cigars 
which are composed in part only of tobacco grown in the Island of 
Cuba, unless such depiction be accompanied by a word or words in 
letters of substantial size, visibility and conspicuousness, clearly and 
unequivocally indicating or stating that such cigars are not composed 
wholly, but in part only, of tobacco grown on the Island of Cuba; 

5. From representing in any other manner whatsoever that any 
of said cigars contain or are composed in whole or in part of tobacco 
grown on the Island of Cuba when such is not true in fact 

It is further ordered, That the respondent, within 30 days after 
the service upon it of this order, shall file with the Commission a 
report in writing settting forth in detail the manner and form in 
which it has complied with the five prohibitions of this modified 
order immediately hereinabove set forth. 
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Syllabus 


In THe Marrer oF 


H. N. HEUSNER & SON 
MODIFIED CEASE AND DESIST ORDER 
Docket 2355. Order, Mar. 25, 1940 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which original order issued on 
May 29, 1937, 24 F. T. C. 1370, and in which Court of Appeals for Third Cir- 
cuit, on Aug. 10, 1939, in H. N. Heusner & Son y. Federal Trade Commission, 
106 F. (2d) 596, 29 F. T. ©. 1580, rendered its decree modifying order of the 
Commission in question so as to allow respondent two years from date thereof 
within which to eliminate word “Havana” from brand name and labels of 
its cigars not made of Havana tobacco, sold by it as ‘“Heusner’s Original 
Havana Smokers” and “Martinez Havana Smokers’— 

Requiring respondent, its officers, representatives, employees, or agents, on and 
after two years from Aug. 10, 1939, and in connection with offer for sale 
and distribution of cigars in interstate commerce and in the District of 
Columbia, to cease and desist from representing, through use of words 
“Havana” or “Habana,” or otherwise as below set forth, that cigars not 
manufactured entirely from tobacco grown in Cuba are Havana cigars. 


Mopirtep Orper To CEASE AND DEsIStT 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on May 29, 1937, the Com- 
mission made its findings as to the facts herein and concluded therefrom 
that respondent had violated the provisions of section 5 of the Federal 
Trade Commission Act and issued and subsequently served its order 
to cease and desist; and it further appearing than on August 10, 1939, 
the United States Circuit Court of Appeals for the Third Circuit 
rendered its decree modifying the aforesaid order of the Commission 
so as to allow the respondent 2 years from the date thereof within which 
to eliminate the word “Havana” from the brand name and labels of 
cigars not made of Havana tobacco and sold by it as “Heusner’s Original 
Havana Smokers” and “Martinez Havana Smokers.” 

Now, therefore, Pursuant to the provisions of subsection (1) of sec- 
tion 5 of the Federal Trade Commission Act, the Commission issues 
this its modified order to cease and desist in conformity with the said 
Court decree ; 

It is ordered, That the respondent, H. N. Heusner & Son, a corpora- 
tion, its ricer, representatives, employees, or agents, individually or 
corporate, on nal after 2 years from August 10, 1939, shall cease and 
desist, in connection with the offering for sale, ol. ena distribution 
of cigars in interstate commerce and in the District of Columbia; 
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From representing, through the use of words “Havana” or “Habana,” 


alone or in conjunction with any other word or words, or through the 
use of any other words of similar import and effect, or in any other 
manner, that cigars not manufactured entirely from tobacco grown on 
the Island of Cuba are Havana cigars. 

It is hereby further ordered, That within the period of 2 years and 
30 days from August 10, 1939, the respondent, H. N. Heusner & Son, a 
corporation, be, and it hereby is, directed and ordered to file with the 
Commission a report in writing setting forth with particularity the 
manner in which it has complhed with the terms of the modified order 
herein. 
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Order 


In THE Marrer or 
BEAR MILL MANUFACTURING COMPANY, INC. 


MODIFIED CEASE AND DESIST ORDER 
Docket 2578. Order, Mar. 25, 1940 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which original order issued on 
April 5, 1987, 24 F. T. C. 912, and in which Circuit Court of Appeals for the 
Second Cireuit, on July 5, 1988, in Bear Mill Manufacturing Company, Inc. 
v. Federal Trade Commission, 98 F. (2d) 67, 27 F. T. C. 1685, rendered its 
opinion and on July 26, 1938, issued its order modifying Commission order 
aforesaid in certain particulars and affirming same in certain other 
particulars— 

Requiring respondent, its officers, representatives, agents and employees, in 
eonnection with sale and distribution of cotton and rayon fabrics in inter- 
state commerce, or in the District of Columbia, to forthwith cease and 
desist from representing through use of words “mills” or “manufacturing,” 
as part of its corporate or trade name, or in any other way that it manu- 
factues the product sold by it, until and unless it owns and operates, etc., 
as below provided, mill or factory in which such products are made and 
subject to permitted use of its corporate name, as below set forth, when 
words “Converters, Not Manufacturers of Textiles” are appended thereto 
and used in connection therewith. 


Mopiriep OrprEr TO CEASE AND DgEsIstT 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on April 5, 1937 the Com- 
mission made its findings as to the facts herein and concluded 
therefrom that respondent had violated the provisions of section 5 
of the Federal Trade Commission Act and issued and subsequently 
served its order to cease and desist; and it further appearing that 
on July 5, 1938, the United States Circuit Court of Appeals for the 
Second Circuit rendered its opinion and on July 26, 1938 issued its 
order modifying the aforesaid order of the Commission in certain 
particulars and affirming said order in other particulars. 

Now, therefore, Pursuant to the provisions of subsection (i) of 
section 5 of the Federal Trade Commission Act, the Commission 
issues this its modified order to cease and desist in conformity with 
the said Court order: 

It is ordered, That the respondent, Bear Mill Manufecturing Co., 
Inc., its officers, representatives, agents, and employees, in connec- 
tion with the sale and distribution of cotton and rayon fabrics, in 
interstate commerce or in the District of Columbia, do forthwith cease 


and desist from: 
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Representing, directly or by implication, through the use of the 
words “mills” or “manufacturing,” along or in conjunction with other 
words, as part of its corporate or trade name, or in any other man- 
ner, or through any other means or device, that it manufactures the 
product which it sells until and unless it actually owns and operates 
or directly and absolutely controls the mill or factory wherein such 
products are made; provided, however, Respondent may continue to 
use its corporate name, Bear Mill Manufacturing Company, Inc., on 
its stationery, folders, labels, cartons and advertising when the words 
“Converters, Not Manufacturers of Textiles,” are appended thereto 
and used in connection therewith. 

It is further ordered, That the respondent shall, within 30 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 


HELEN ARDELLE, INC. 783 


Order 


In THE MATTER OF 


HELEN ARDELLE, INC. 


MODIFIED CEASE AND DESIST ORDER 
Docket 2775. Order, Mar. 25, 1940 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which original order issued on 
June 30, 1937, 25 F. T. C. 361, and in which Circuit Court of Appeals for the 
Ninth Circuit, on Feb. 14, 1939, in Helen Ardelle, Inc., et al. v. Federal 
Trade Commvission, 101 F. (2d) 718, 28 F. T. C. 1894, rendered its opinion 
and issued its decree modifying order in question in certain particulars 
and affirming same in other particulars— 

Requiring respondent, its officers, representatives, agents, and employees, in 
connection with the offer for sale and distribution in interstate commerce 
of candy, to forthwith cease and desist from selling and distributing to 
jobbers and wholesalers for resale to retailers, or to retailers direct, candy 
so packed and assembled that sales thereof to the general public are to be 
made by means of a lottery, gaming device, or gift enterprise, or supplying to, 
or placing in the hands of wholesalers, jobbers or retailers, assortments 
of candy, contents of which are arranged to constitute a lottery, gaming 
device, or gift enterprise in the sale or distribution of such candy to the 
public, or packing or assembling in the same assortment for sale to the 
public at retail, boxes of candy, together with a device commonly called 
a ‘punchboard,”’ which is for use, or which may be or is designed to be 
used, in distributing or selling said candy to the public at retail, or furnish- 
ing to retail and wholesale dealers and jobbers punchboards, with assort- 
ments of candy or separately, bearing statements informing the purchasing 
public that the candy is being sold by lot or chance, or in accordance with 
a sales plan which constitutes a lottery, gaming device, or gift enterprise 
as below set forth. 


Mopiriep Orper To CEASE AND DEsIST 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on June 30, 1937, the Com- 
mission made its findings as to the facts herein and concluded there- 
from that respondent has violated the provisions of section 5 of the 
Federal Trade Commission Act and issued and subsequently served 
its order to cease and desist; and it further appearing that on Febru- 
ary 14, 1939, the United States Circuit Court of Appeals for the 
Ninth Circuit rendered its opinion and issued its decree modifying 
the aforesaid order of the Commission in certain particulars and 
affirming said order in other particulars. 

Now, therefore, Pursuant to the provisions of subsection (¢) of 
section 5 of the Federal Trade Commission Act, the Commission 
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issues this its modified order to cease and desist in conformity with 
the said decree: 

It is ordered, That the respondent, Helen Ardelle, Inc., a corpora- 
tion, its officers, representatives, agents, and employees, in connection 
with the offering for sale, sale, and distribution in interstate com- 
merce of candy, do forthwith cease and desist from : 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy whose contents are 
arranged to conduct a lottery, gaming device, or gift enterprise in 
the sale or distributon of the candy contained in said assortments to 
the public. 

3. Packing or assembling in the same assortment of candy for 
sale to the public at retail boxes of candy, together with a device 
commonly called a “punchboard” which punchboard is for use, or 
which may be or is designed to be used, in distributing or selling 
said candy to the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a de- 
vice commonly called a “punchboard,” either with assortments of 
candy or separately, bearing a legend or legends or statements 
informing the purchasing public that the candy is being sold to 
the public by lot or chance or in accordance with a sales plan which 
constitutes a lottery, gaming device, or gift enterprise. 

It is further ordered, That respondent, Helen Ardelle, Inc., a cor- 
poration, shall, within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 
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Order 
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BROWN & HALEY 
MODIFIED CEASH AND DESIST ORDER 
Docket 2782. Order, Mar. 25, 1940 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which original order issued on 
June 30, 1937, 25 F. T. C. 370, and in which Cireuit Court of Appeals for 
the Ninth Circuit, on Feb. 14, 1939, in Helen Ardelle, Inc., et al. v. Federal 
Trade Commission, 101 F. (2d) 718, 28 F. T. C. 1894, rendered its opinion 
and issued its decree modifying order in question in certain particulars and 
affirming same in other particulars— 

Requiring respondent, its officers, representatives, agents, and employees, in con- 
nection with the offer for sale and distribution in interstate commerce of 
eandy to forthwith cease and desist from selling and distributing to jobbers 
and wholesalers for resale to retailers, or to retailers direct, candy so 
packed and assembled that sales thereof to the general public are to be 
made by means of a lottery, gaming device, or gift enterprise, or supplying 
to, or placing in the hands of wholesalers, jobbers, or retailers, assortments 
of candy, contents of which are arranged to constitute a lottery, gaming 
device, or gift enterprise in the sale or distribution of such candy to 
the public, or packing or assembling in the same assortment for sale to the 
public at retail, boxes of candy, together with a device commonly called 
a “punchboard,” which is for use, or which may be or is designed to be used, 
in distributing or selling said candy to the public at retail, or furnishing to 
retail and wholesale dealers and jobbers punchboards, with assortments 
of candy or separately, bearing statements informing the purchasing public 
that the candy is being sold by lot or chance, or in accordance with a 
sales plan which constitutes a lottery, gaming device, or gift enterprise, 
as below set forth. 


Moprrrep OrperR To CEASE AND Desist 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on June 30, 1937, the Com- 
mission made its findings as to the facts herein and concluded there- 
from that respondent had violated the provisions of Section 5 of the 
Federal Trade Commission Act and issued and subsequently served 
its order to cease and desist; and it further appearing that on Febru- 
ary 14, 1939, the United States Circuit Court of Appeals for the 
Ninth Circuit rendered its opinion and issued its decree modifying 
the aforesaid order of the Commission in certain particulars and 
affirming said order in other particulars. 

Now, therefore, Pursuant to the provisions of subsection (7) of 
Section 5 of the Federal Trade Commission Act, the Commission 
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issues this its modified order to cease and desist in conformity with 
the said decree. 

It is ordered, That the respondent, Brown & Haley, a corporation, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution in interstate commerce of 
candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to be 
made by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy whose contents are 
arranged to conduct a lottery, gaming device, or gift enterprise in 
the sale or distribution of the candy contained in said assortments 
to the public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail boxes of candy together with a device commonly 
called a “punchboard,” which punchboard is for use, or which may 
be or is designed to be used, in distributing or selling said candy to 
the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a “punchboard,” either with assortments of candy or 
separately, bearing a legend or legends or statements informing the 
purchasing public that the candy is being sold to the public by lot or 
chance or in accordance with a sales plan which constitutes a lottery, 
gaming device, or gift enterprise. 

It is further ordered, That the respondent, Brown & Haley, a cor- 
poration, shall, within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 


CANTERBURY CANDY MAKERS, INC. 787 


Order 


In THe Marrer or 


CANTERBURY CANDY MAKERS, INC. 
MODIFIED CEASE AND DESIST ORDER 


Docket 2800. Order, Mar. 25, 1940 

Modified order, pursuant to provisions of Section 5 (i) of Federal Trade 
Commission Act, in proceeding in question, in which original order -is- 
sued on July 6, 1987, 25 F. T. C. 434, and in which Circuit Court of 
Appeals for the Ninth Circuit, on Feb. 14, 1939, in Helen Ardelle, Inc., et al., 
v. Federal Trade Commission, 101 F. (2d) 718, 28 F. T. C. 1894, ren- 
dered its opinion and issued its decree modifying order in question in certain 
particulars and affirming same in other particulars— 

Requiring respondent, its officers, representatives, agents, and employees, in 
connection with the offer for sale and distribution in interstate commerce 
of candy, to forthwith cease and desist from selling and distributing to 
jobbers and wholesalers for resale to retailers, or to retailers direct, 
candy so packed and assembled that sales thereof to the general public 
are to be made by means of a lottery, gaming device, or gift enterprise, 
or supplying to, or placing in the hands of wholesalers, jobbers or re- 
tailers, assortments of candy, contents of which are arranged to con- 
stitute a lottery, gaming device, or gift enterprise in the sale or distribution 
of such candy to the public, or packing or assembling in the same assort- 
ment for sale to the public at retail boxes of candy, together with a 
device commonly called a “punchboard,’ which is for use, or which 
may be or is designed to be used, in distributing or selling said candy 
to the public at retail, or furnishing to retail and wholesale dealers 
and jobbers punchboards, with assortments of candy or separately, bear- 
ing statements informing the purchasing public that the candy is being 
sold by lot or chance, or in accordance with a sales plan which con- 
stitutes a lottery, gaming device, or gift enterprise, as below set forth. 


Mopirtep Orper To CEASE AND Drsist 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on July 6, 1937 the Com- 
mission made its findings as to the facts herein and concluded there- 
from that respondent had violated the provisions of section 5 of 
the Federal Trade Commission Act and issued and subsequently 
served its order to cease and desist; and it further appearing that 
on February 14, 1939, the United States Circuit Court of Appeals 
for the Ninth Circuit rendered its opinion and issued its decree 
modifying the aforesaid order of the Commission in certain particu- 
lars and affirming said order in other particulars. 

Now, therefore, Pursuant to the provisions of subsection (i) of 
section 5 of the Federal Trade Commission Act, the Commission 
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issues this its modified order to cease and desist in conformity 
with the said decree: 

It is ordered, That the respondent, Canterbury Candy Makers, Inc., 
a corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale and distribution in inter- 
state commerce of candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy whose contents are 
arranged to conduct a lottery, gaming device, or gift enterprise in 
the sale or distribution of the candy contained in said assortments 
to the public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail boxes of candy, together with a device com- 
monly called a “punchboard,’ which punchboard is for use, or 
which may be or is designed to be used, in distributing or selling 
said candy to the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a de- 
vice commonly called a “punchboard,” either with assortments of 
candy or separately, bearing a legend or legends of statements 
informing the purchasing public that the candy is being sold to the 
public by lot or chance or in accordance with a sales plan which 
constitutes a lottery, gaming device, or gift enterprise. 

It is further ordered, That the respondent, Canterbury Candy 
Makers, Inc., a corporation, shall, within 30 days after service 
upon it of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which it has com- 
plied with the order to cease and desist hereinabove set forth. 
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IMPERIAL CANDY COMPANY 


MODIFIED CEASE AND DESIST ORDER 
Docket 2838. Order, Mar. 25, 1940 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which original order issued on 
July 9, 1937, 25 F. T. C. 481, and in which Court of Appeals for the Ninth 
Circuit, on Feb. 14, 1939, in Helen. Ardelle, Inc. et al., v. Federat Trade Com- 
mission, 101 F. (2d) 718, 28 F. T. C. 1894, rendered its opinion and issued its 
decree modifying order in question in certain particulars and affirming same 
in other particulars— 

Requiring respondent, its officers, representatives, agents, and employees, in con- 
nection with the offer for sale and distribution in interstate commerce of 
candy to forthwith cease and desist from selling and distributing to jobbers 
and wholesalers for resale to retailers, or to retailers direct, candy so packed 
and assembled that sales thereof to the general public are to be made by 
means of a lottery, gaming device, or gift enterprise, or supplying to, or 
placing in the hands of wholesalers, jobbers or retailers, assortments of 
candy, contents of which are arranged to constitute a lottery, gaming device, 
or gift enterprise in the sale or distribution of such candy to the public, or 
packing or assembling in the same assortment for sale to the public at retail 
boxes of candy, together with a device commonly called a “punchboard” 
which is for use, or which may be or is designed to be used, in distributing 
or selling said candy to the public at retail, or furnishing to retail and whole- 
sale dealers and jobbers punchboards, with assortments of candy or sepa- 
rately, bearing statements informing the purchasing public that the candy 
is being sold by lot or chance, or in accordance with a sales plan which 
constitutes a lottery, gaming device, or gift enterprise, as below set forth. 


Moptrtep OrpeEr TO CEASE AND DEsIsT 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on July 9, 1937 the Com- 
mission made its findings as to the facts herein and concluded there- 
from that respondent had violated the provisions of section 5 of the 
Federal Trade Commission Act, and issued and subsequently served 
its order to cease and desist ; and it further appearing that on February 
14, 1939, the United States Circuit Court of Appeals for the Ninth 
Circuit rendered its opinion and issued its decree modifying the afore- 
said order of the Commission in certain particulars and affirming said 
order in other particulars. 

Now, therefore, Pursuant to the provisions of subsection (1) of sec- 
tion 5 of the Federal Trade Commission Act, the Commission issues 
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this its modified order to cease and desist in conformity with the said 
decree ; 

It is ordered, That the respondent, Imperial Candy Co., a corpora- 
tion, its officers, representatives, agents, and employees, in connection 
with the offering for sale, sale, and distribution in interstate commerce 
of candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the general public are to be made 
by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy whose contents are 
arranged to conduct a lottery, gaming device, or gift enterprise in the 
sale or distribution of the candy contained in said assortments to the 
public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail boxes of candy, together with a device commonly 
called a “punchboard” which punchboard is for use, or which may be 
or is designed to be used, in distributing or selling said candy to the 
public at retail. 

4, Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a “punchboard,” either with assortments of candy 
or separately, bearing a legend or legends or statements informing the 
purchasing public that the candy is being sold to the public by lot 
or chance or in accordance with a sales plan which constitutes a lottery, 
gaming device, or gift enterprise. 

It is further ordered, That respondent, Imperial Candy Co., a cor- 
poration, shall within 30 days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease and 
desist hereinabove set forth. 
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ROGERS CANDY COMPANY 


MODIFIED CHASH AND DESIST ORDER 
Docket 2834. Order, Mar. 25, 1940 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade Com- 
mission Act, in proceeding in question, in which original order issued on 
July 14, 1987, 25 F. T. C. 527, and in which Court of Appeals for the Ninth 
Circuit, on Feb. 14, 1989, in Helen Ardelle, Inc., et al., v. Federal Trade 
Commission, 101 F. (2d) 718, 28 F. T. C. 1894, rendered its opinion and 
issued its decree modifying order in question in certain particulars and 
affirming same in other particulars— 

Requiring respondent, its officers, representatives, agents, and employees, in 
connection with the offer for sale and distribution in interstate commerce 
of candy, to forthwith cease and desist from selling and distributing to 
jobbers and wholesalers for resale to retailers, or to retailers direct, candy 
so packed and assembled that sales thereof to the general public are to be 
made by means of a lottery, gaming device, or gift enterprise, or supplying 
to, or placing in the hands of wholesalers, jobbers, or retailers, assortments 
of candy, contents of which are arranged to constitute a lottery, gaming 
device, or gift enterprise in the Sale or distribution of such candy to the 
public, or packing or assembling in the same assortment for sale to the 
public at retail boxes of candy, together with a device commonly called a 
‘“punchboard,” which is for use, or which may be or is designed to be used, 
in distributing or selling said candy to the public at retail, or furnishing 
to retail and wholesale dealers and jobbers punchboards, with assortments 
of candy or separately, bearing statements informing the purchasing public 
that the candy is being sold by lot or chance, or in accordance with a sales 
plan which constitutes a lottery, gaming device, or gift enterprise, as below 
set forth. 


Moptriep Orper To CEASE AND DESIST 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on July 14, 1937, the Com- 
mission made its findings as to the facts herein and concluded there- 
from that respondent had violated the provisions of section 5 of the 
Federal Trade Commission Act and issued and subsequently served 
its order to cease and desist; and it further appearing that on 
February 14, 1939, the United States Circuit Court of Appeals for the 
Ninth Circuit rendered its opinion and issued its decree modifying 
the aforesaid order of the Commission in certain particulars and 
affirming said order in other particulars. 

Now, therefore, Pursuant to the provisions of subsection (1) of 
Section 5 of the Federal Trade Commission Act, the Commission 
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issues this its modified order to cease and desist in conformity with 
the said decree: 

It is ordered, That the respondent, Rogers Candy Co., a corpora- 
tion, its officers, representatives, agents, and employees, in connec- 
tion with the offering for sale, sale, and distribution in interstate 
commerce of candy, do forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the general public are to be 
made by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy whose contents are 
arranged to conduct a lottery, gaming device, or gift enterprise in 
the sale or distribution of the candy contained in said assortments 
to the public. 

3. Packing or assembling in the same assortment of candy for 
sale to the public at retail boxes of candy, together with a device 
commonly called a “punchboard,” which punchboard is for use, or 
which may be, or is designed to be used, in distributing or selling 
said candy to the public at retail. 

4. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a “punchboard,” either with assortments of candy 
or separately, bearing a legend or jegends or statements informing 
the purchasing public that the candy is being sold to the public by lot 
or chance or in accordance with a sales plan which constitutes a 
lottery, gaming device, or gift enterprise. 

It is further ordered, That respondent, Rogers Candy Co., a corpo- 
ration, shall, within 380 days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with the order to cease 
and desist hereinabove set forth. 
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BELMONT LABORATORIES, INC. 


MODIFIED CEASE AND DESIST ORDER 
Docket 2869. Order, Mar. 25, 1940, 


Modified order, pursuant to provisions of Sections 5 (i) of Federal Trade 
Commission Act, in proceeding in question, in which original order issued 
on January 6, 1988, 26 F. T. C. 244, and in which Circuit Court of Appeals 
for Third Circuit on March 29, 1939, in Belmont Laboratories, Inc. v. Fed- 
eral Trade Commission, 103 F. (2d) 538, 28 F. 'T. C. 1941, rendered its 
opinion and issued its mandate modifying said order in certain particulars 
and affirming same in other particulars— 

Requiring respondents, its officers, etc., in connection with the offer for sale 
and distribution in interstate commerce, or in the District of Columbia, 
of its Mazon or other similar medicinal products, to cease and desist from 
representing directly or through use of testimonials or indorsements, or in 
any other manner that such Mazon is a competent remedy or cure for 
eczema, acne, dandruff, alopecia and other disorders and ailments mani- 
fested by diseased conditions of the skin, unless such representations are 
limited to those types of said diseases and disorders which are not caused 
by, or associated with, systemic or metabolic disorder, or are not caused 
by syphilis, or that it has been clinically proved permanently to eliminate 
eczema, etc., as above described, unless qualified as aforesaid, or that it is 
used exclusively by well known specialists in treatment of various skin 
disorders, or that physicians throughout the country have successfully 
prescribed it to permanently eliminate or cure skin ailments, etc., irrespec- 
tive of type thereof, or representing that the product is original or only 
treatment of its character for skin disorders. 


Moptriep OrpER TO CEASE AND DESIST 


This proceeding coming on for further hearing before the Fed- 
eral Trade Commission and it appearing that on January 6, 1938 
the Commission made its findings as to the facts herein and concluded 
therefrom that respondent had violated the provisions of section 5 
of the Federal Trade Commission Act and issued and subsequently 
served its order to cease and desist; and it further appearing that on 
March 29, 1939, the United States Circuit Court of Appeals for the 
Third Circuit rendered its opinion and issued its mandate modifying 
the aforesaid order of the Commission in certain particulars and 
affirming said order in other particulars. 

Now, therefore, Pursuant to the provisions of subsection (i) of sec- 
tion 5 of the Federal Trade Commission Act, the Commission issues 
this its modified order to cease and desist in conformity with the said 


mandate; 
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It is ordered, That the respondent, Belmont Laboratories, Inc., a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of a 
medicinal product now designated as Mazon, or of any other medici- 
nal product containing substantially the same ingredients, or possess- 
ing the same properties, sold under that name or any other name, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing: 

1. Directly or through the use of testimonials or indorsements 
or in any other manner 

(a) That Mazon is a competent remedy or cure for eczema, acne, 
dandruff, alopecia, and other disorders and ailments manifested by 
diseased conditions of the skin unless such representations are limited 
to those types of said diseases and disorders which are not caused by, 
or associated with, a systemic or metabolic disorder, or are not caused 
by syphilis; 

(6) That Mazon has been clinically proved to permanently elimi- 
nate eczema, acne, dandruff, alopecia and other disorders and ail- 
ments manifested by diseased conditions of the skin unless such rep- 
resentations are limited to those types of said diseases and disorders 
which are not caused by, or associated with, a systemic or metabolic 
disorder, or are not caused by syphilis; 

(c) That the product is used exclusively by well-known specialists 
in the treatment of various skin disorders; 

(d) That physicians, throughout the country, have successfully 
prescribed Mazon to permanently eliminate or cure ailments, disor- 
ders and diseased conditions of the skin, irrespective of the type of 
the particular disorder or the cause or condition thereof ; 

2. That the product is the original or only treatment of its charac- 
ter for skin disorders. 

It is further ordered, That the ehondeni shall, within 30 days 
after service upon it of his order, file with the Mormon a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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FIORET SALES COMPANY, INC., AND MURRAY W. MORIN 
AND IRVING UNTERMAN, INDIVIDUALLY, AND AS 
OFFICERS OF FIORET SALES COMPANY, INC. 


MODIFIED CHASH AND DESIST ORDER 
Docket 3164. Order, Mar. 25, 1940 


Modified order, pursuant to provisions of Sections 5 (i) of Federal Trade 
Commission Act, in proceeding in question, in which original order issued 
on February 19, 1988, 26 F. T. C. 806, and in which Circuit Court of Appeals 
for Second Circuit on December 5, 1988, in Fioret Sales Co., Inc., et al. v. 
Federal Trade Commission 100 F. (2d) 358, 27 F. T. C. 1702, rendered its 
opinion and on April 28, 1939, issued its final decree affirming order in 
question by modification thereof in certain particulars— 

Requiring respondent, its officers, ete., in connection with offer for sale and 
distribution of perfumes in interstate commerce or in the District of Colum- 
bia, to forthwith cease and desist from representing through use of such 
words as “Les Parfums des Jardines de Fioret,” or through the use of any 
foreign words or phrases, or otherwise, that perfumes made or compounded 
in the United States are made or compounded in France or any other 
foreign country or are imported, subject to provision that so long as re- 
spondents obey terms of aforesaid prohibition, they may imprint upon or 
affix to packages, etc., or other containers of their perfumes, words “The 
concentrates of which these perfumes are made were produced in France 
and, aS such, were imported into the United States where they were com- 
bined or diluted with domestic alcohol and the resulting perfume. was 
bottled in United States of America.” 


Moptirrep OrDER TO CEASE AND DESIST 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on February 19, 1938, the 
Commission made its findings as to the facts herein and concluded 
therefrom that respondents had violated the provisions of section 5 
of the Federal Trade Commission Act and issued and subsequently 
served its order to cease and desist; and it further appearing that on 
December 5, 1938, the United States Circuit Court of Appeals for 
the Second Circuit rendered its opinion and on April 28, 1939 issued 
its final decree affirming the aforesaid order of the Commission by 
modifying said order in certain particulars. 

Now, therefore, Pursuant to the provisions of subsection (1) of 
section 5 of the Federal Trade Commission Act, the Commission is- 
sues this its modified order to cease and desist in conformity with 
the said decree: 
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It is ordered, That the respondents, Fioret Sales Co., Inc., a cor- 
poration, its officers, representatives, agents, and employees, and 
Murray W. Morin and Irving Unterman, individually, and as of- 
ficers of respondent Fioret Sales Co., Inc., in connection with the 
offering for sale, sale and distribution of perfumes in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from, directly or through implication: 

Representing, through the use of such words as “Les Parfums des 
Jardine de Fioret,” or through the use of any foreign words or 
phrases,-or through any other means or device, or in any manner, 
that perfumes manufactured or compounded in the United States 
are made or compounded in France or in any other foreign country, 
or are imported. 

It is hereby further ordered, That, so long as respondents shall 
obey the terms of prohibition 1 hereof, that they be, and hereby are, 
permitted and authorized to imprint upon, or affix to, packages, car- 
tons, bottles, or other containers of their said perfumes the following 
words, to wit: “The concentrates of which these perfumes are made 
were produced in France and, as such, were imported into the United 
States where they were combined or diluted with domestic alcohol 
and the resulting perfume was bottled in United States of America.” 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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FAIRBANKS TAILORING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3525. Complaint, Aug. 4, 1938—Decision, Mar. 27, 1940 


Where a corporation engaged in tailoring, on individual orders, suits, overcoats 


(a 


~— 


(b) 


(c) 


and other clothing for men and suits and coats for women, and in selling 
and distributing its said wearing apparel through salesmen or agents, who 
solicited and accepted orders from members of purchasing public, to pur- 
chasers in various other States, in substantial competition with others also 
engaged in sale and distribution of such wearing apparel in commerce 
among the various States and in the District of Columbia, and including 
among its said competitors many who do not misrepresent wool content of 
fabrics from which said garments are made and do not in any manner 
misrepresent or exaggerate earnings of their salesmen or agents, and do 
not designate or describe as “free” suits and overcoats not given as gift 
or gratuity, but as additional compensation for sale of garments— 
Represented, in advertisements in periodicals of general circulation through- 
out the United States, in which it stated that it had openings for amr 
bitious men to wear suits and overcoats tailored to measure by it and to 
act as its agents in selling said products, that such agents could make up to 
$10 per day by selling its clothing without canvassing, and that experience 
was not necessary, facts being inexperienced salesman could not earn such 
amount without canvassing, and it would be necessary for salesman, in 
order to earn such sum or any amount approximating it, to be consistently 
employed in, and necessarily in canvassing, sale of its garments; 

Referred, in its said advertisements for agents, to so-called free suit offer, 
facts being such suits were not free and were not delivered to those reply- 
ing to such advertisements without cost and unconditionally, but were de- 
livered only to those who sold, within stated period of time, 12 or specified 
number of its garments, and so-called free suits were earned by those 
securing same through their services in selling its said products and not 
as a gift or gratuity ; and 

Described, in literature sent to those replying to aforesaid advertisements, 
material from which wearing apparel was produced by it as “The finest 
of wool fabrics,” “all worsted” and “all wool,” and in sample fabric books 
supplied to its salesmen and agents for display in promoting sale of its 
said products, respectively described as “all wool Herringbone,” ete., and 
“all worsted twist with rayon design,” the two fabrics concerned, and 
further labeled and described by sample as “all worsted” other fabrics, 
and in advertising matter referring generally to aforesaid samples, referred 
thereto as “all wool,’ “wool,” “woolen” and “100% all wool,” facts being 
fabric first referred to was not composed of wool in its entirety or within 
such tolerances as might have been recognized in industry at time in ques- 
tion, but contained, in substantial part, silk and rayon, “all worsted” 
fabric aforesaid, designation of which as such word “twist” in no wise 
modified, was not, as understood by trade and purchasing public from use 
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of unqualified term aforesaid, of wool entirely, with small percentage of 
rayon for decorative purposes, or of wool entirely within such tolerances 
as above described, but was composed in substantial part of other material 
or materials, and, while many of fabrics generally referred to as above set 
forth were all wool, number were included therein which were not thus 


composed in their entirety ; 

With tendency and capacity, through acts and practices aforesaid in connec- 
tion with securing of representatives and offer and sale of its said products 
in commerce, in making such false and misleading representations with 
regard to free garments, salesmen’s earnings and composition of fabrics 
involved, to induce substantial number of members of purchasing public 
to become its representatives and agents, and to induce many members of 
said public to purchase its said products because of mistaken and erroneous 
beliefs engendered by representations aforesaid, and thereby unfairly to 
divert trade in such commerce to it from its competitors; to their injury 


and that of the public: 
Held, That such acts, practices, and representations were all to the prejudice 


and injury of the public and competitors, and constituted unfair methods 
of competition. 
Before Mr. William C. Reeves and Mr. Arthur F. Thomas, trial 
examiners. 
Mr. John M. Russell, Mr. Merle P. Lyon and Mr. S. Brogdyne 
Teu, II for the Commission. 
Mr. Henry Junge, of Hickey, Hall & Junge, of Chicago, IL, for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Fairbanks Tailor- 
ing Co., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of the said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

; Paracrapy 1. Respondent, Fairbanks Tailoring Co., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of Illinois, with its principal place of business 
located at 2286 Wabansia Street in the city of Chicago in said State. 

Par. 2. Respondent, Fairbanks Tailoring Co., is and for many 
years last past has been, engaged in the business of selling and dis- 
tributing, among other items of merchandise, suits, overcoats, and 
other clothing for men. The sales of its products are made finegaes 
and through salespersons or canvassers to the purchasing public 
throughout the several States of the United States and in the District 
of Columbia. Respondent causes its said products when sold to be 
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transported from its said place of business in Chicago, IIl., to the pur- 
chasers thereof located in States of the United States other than the 
State of Illinois and in the District of Columbia. 

Par. 3. Respondent, in the course and conduct of its business, has 
been and is in substantial competition with other corporations and 
with partnerships, firms, and persons likewise engaged in the sale 
and distribution of similar products in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 4. In the course and conduct of its business, for the purpose 
of inducing the purchase of its suits, overcoats and other clothing 
for men by members of the purchasing public, and in endeavoring to 
secure salespersons to procure consumers’ orders therefor, respondent 
has from time to time inserted advertisements in newspapers, maga- 
zines, periodicals, other publications and in descriptive circulars, 
pamphlets, and other advertising media, circulated into and through 
States of the United States other than the State of Illinois. 

In said advertisements respondent has made or caused to be made 
various representations concerning the quality and designs of the 
cloth used in making its products, the financial success its salespersons 
can and usually do make without canvassing or experience, and its 
gifts of suits or topcoats to them free of cost, also concerning the 
nature and character of its business, among which are the following: 

Order your new suit or topcoat tailored to your measure by Fairbanks, from 
the finest all wool fabrics. 

Men’s clothes tailored to measure of all wool—$19.50 up. 

“All worsted”—“‘all wool” on labels attached to its samples. 

Start making money the day outfit arrives. 

Openings for men. No Experience Necessary. 

Make up to $10.00 in one Day without canvassing. 

There is Mr. Tyron of Michigan for example. He is now 68 years old and has 
been with us for 12 years. He is one of our successful salesmen often making 
as high as $10 or more a day. These are just a few of the hundreds of men 
depending on the Fairbanks line. 

, Even if you sell only two suits per day, you will make up to $60.00 in a 
week—Besides Getting Your New Suit Free of Cost. 

A New Suit or Topcoat for You Free of cost. * * * Free Suit Offer. 

By far the most elaborate and fastest selling line in the country. 

Tropical worsted—rayon design. 

The statements made by respondent as aforesaid purport to be 
descriptive of its merchandise, and of the financial success sales- 
persons can and do make by becoming its agents and serve as rep- 
resentations to the purchasing public that the material respondent 
uses in making its suits, overcoats and other clothing for men is com- 
posed wholly of “wool”; that respondent’s salespersons can and 
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usually do make $10 per day without canvassing and without experi- 
ence; that respondent gives its salespersons suits or topcoats free of 
cost; that the line of suits, topcoats and other clothing for men offered 
for sale and sold by respondent is the fastest selling line in the coun- 
try; and that some of the materials it uses are of rayon design. 

Par. 5. In truth and in fact the representations made by re- 
spondent as hereinbefore set out and the impressions and inferences 
thereby created in the mind of the public are false and misleading, 
in that all of the suits, overcoats, and other clothing offered for 
sale and sold by respondent are not made from material composed 
wholly of wool, but many of said garments are composed in sub- 
stantial part of cotton, rayon, and other fibers; that respondent’s 
salespersons or agents cannot and do not usually and consistently 
make up to $10 per day in normal times and under normal condi- 
tions without canvassing and without experience; such agents are 
expected to and do canvass to sell respondent’s said products; re- 
spondent does not give its salespersons suits or topcoats free but 
such “free gifts” are in fact bought and paid for in the services 
performed by said salespersons or agents in the sale of said mer- 
chandise for respondent. The line of products respondent offers 
for sale and sells is not the most elaborate and the fastest selling 
line in the country. The so-called rayon design is only a distinctive 
stripe, and not a design, one strand of which is rayon and the other 
strand cotton. 

Par. 6. There are now and have been competitors of respondent 
selling and distributing suits, overcoats, and other clothing for men, 
in commerce between and among the various States of the United 
States and in the District of Columbia, who do not, in the offering 
for sale and sale of their products, misrepresent the nature, charac- 
ter, quality, or popularity of their products, or the method or manner 
of, or compensation paid for, the sale or distribution of said prod- 
ucts, and who do not represent that men’s suits or topcoats or other 
clothing or other articles are given away free of cost to their sales- 
persons or others, when such is not the fact. 

Par. 7. The false and misleading representations made by re- 
spondent in the offering for sale and sale of its suits, overcoats and 
other clothing for men, as hereinbefore set out, have had and have 
the capacity and tendency to, and did and do, mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
belief that all of said suits, overcoats, and other clothing for men 
are made wholly of wool; that its said agents can and usually do 
make $10 per day without canvassing and without experience; that 
respondent gives its salespersons suits or topcoats free of cost; that 
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the line of suits, overcoats, and other clothing for men offered for 
sale and sold by respondent is by far the most elaborate and the 
fastest selling line in the country; and that the design of some of the 
material respondent uses is of rayon. 

On account of such mistaken and erroneous beliefs, a substantial 
portion of the purchasing public has been and is induced to purchase 
suits, overcoats, and other clothing for men from respondent, and 
thereby trade has been and is diverted unfairly to respondent from 
competitors named in paragraphs 3 and 6 hereof. As a result 
thereof, injury has been and is now being done by respondent to com- 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 4, 1938, issued its complaint 
in this proceeding and thereafter caused it to be duly served on the 
respondent Fairbanks Tailoring Co., a corporation, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer thereto, at Chicago, Ill., on 
November 4, 1938, testimony and other evidence in support of the 
allegations of said complaint were introduced by Merle P. Lyon, 
attorney for the Commission, and in opposition to the allegations 
of said complaint by Henry Junge of the firm of Hickey, Hall & 
Junge, attorneys for the respondent, before William C. Reeves, an 
examiner of the Commission theretofore duly designated by it, and 
thereafter at Chicago, Ll., on May 12, 1939, additional testimony and 
other evidence in opposition to the allegations of said complaint were 
introduced by said Henry Junge on behalf of the respondent, and 
in support of the allegations of said complaint by S. Brogdyne Teu, IT, 
attorney for the Commission, before Arthur F. Thomas, another 
examiner of the Commission theretofore duly designated by it, and 
all of the aforesaid testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
briefs in support of the complaint and in opposition thereto, no 
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request for oral argument having been made; and the Commission, 
having duly considered the matter, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Fairbanks Tailoring Co. is a corporation 
organized, existing and doing business under the laws of the State 
of Illinois, with its principal place of business located at 2286 Wabansia 
Street in the city of Chicago, in said State. Respondent is now, and 
for a number of years prior to the date of the issuance of the complaint 
in this proceeding has been, engaged in the business of tailoring suits, 
overcoats, and other clothing for men on individual orders, and of 
suits and coats for women on individual orders. It has caused and 
now causes the wearing apparel produced by it, when sold, to be trans- 
ported from its place of business in Chicago, Ill., through and into 
various other States of the United States to the purchasers thereof. 
In the course and conduct of its said business, the respondent has been, 
and is now, in competition with various other corporations and with 
persons, firms and partnerships also engaged in the sale and distribu- 
tion of tailored wearing apparel in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. Respondent distributes the wearing apparel produced by 
it through salesmen or agents who solicit and accept orders for gar- 
ments from members of the purchasing public. Respondent supplies 
its agents with order blanks, samples of materials from which the 
wearing apparel is to be made, and instructs them as to the manner 
and method of taking measurements for such wearing apparel. When 
orders are secured by such salesmen or agents they are transmitted 
to the respondent at its place of business in Chicago, Ill., where the 
garments are tailored and in turn shipped to the purchasers at their 
respective points of location. 

Par. 3. Prior to January 11, 1937, respondent caused advertisements 
to be published in magazines and other periodicals having a general 
circulation throughout the United States in which the announcement 
was made that respondent had openings for ambitious men to wear 
suits and overcoats tailored to measure by respondent and to act as 
agents for respondent in selling suits and overcoats. In said advertise- 
ments it was represented that such agents could make up to $10 per 
day by selling respondent’s clothing without canvassing and that 
experience was not necessary. Respondent also referred in said ad- 
vertisements to a so-called free suit offer. Literature sent to persons 
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responding to these advertisements described the material from which 
wearing apparel produced by the respondent was made as “The 
finest of wool fabrics,” “all worsted,” and “all wool.” 

Par. 4. In the spring of 1938 respondent distributed to its salesmen 
or agents books containing samples of materials for use in soliciting 
orders for wearing apparel. These sample books contained a descrip- 
tion of each of the samples therein, and many of the samples were 
described as “all wool,” and “all worsted.” These samples were dis- 
played to the purchasing public by said salesmen and agents. 

Par. 5. The aforesaid acts, practices, and representations on the 
part of the respondent in connection with the sale and distribution 
of its said wearing apparel in said commerce had the tendency and 
capacity to lead prospective salesmen or agents to believe that they 
could secure from the respondent a suit “free” and without cost or 
condition; that inexperienced salesmen could earn as much as $10 
per day by selling respondent’s wearing apparel without canvassing; 
and to lead purchasers and prospective purchasers of said wearing 
apparel to whom said sample books were displayed by said salesmen 
and agents to believe that the materials described in said sample 
books as “all worsted” and “all wool” were in fact composed entirely 
of wool. 

Par. 6. The suits referred to in respondent’s said “free suit offer” 
were not free and were not delivered to persons responding to said 
advertisements without cost and unconditionally, but saids suits were 
delivered only to such persons as sold a specified number of respond- 
ent’s garments, usually 12, within a stated period of time. Said 
suits described as “free” were earned by the persons securing the 
same through their services in selling respondent’s said garments and 
were not a gift or gratuity. 

Inexperienced salesmen or agents could not earn $10 per day 
selling respondent’s garments without canvassing. In order to earn 
$10 a day or any sum approximating that sum a salesman would have 
to be consistently employed in the sale of garments for the respond- 
ent which requires canvassing. 

Par. 7. Among the samples of fabrics contained in said sample 
book, prepared and distributed among. its salesmen and agents for 
display among prospective purchasers in promoting the sale of its 
said garments in the spring of 1938 as above set out, was a sample 
labeled and described as follows: 


Very stylish green all wool Herringbone with brown overplaid. 


This sample and the above statement were displayed to prospective 
customers in soliciting and securing orders for garments made from 
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the fabric shown by this sample. The fabric from which garments 
were made, when orders were received for garments from this sample, 
was not all wool as represented by the respondent, but was in truth 
and in, fact composed in substantial part of materials other than 
wool, namely, silk and rayon. The wool content of this fabric was 
approximately 80 percent in one direction and 50 percent in the 
other, according to a report of a miscroscopic methods test made by 
the National Bureau of Standards of the United States Department 
of Commerce. <A report of a different test made by a private testing 
agency shows a wool content of 84.9 percent, silk 12.6 percent, rayon 
2.5 percent. Both of these tests show, and the Commission finds that 
the fabric was not composed of wool in its entirety or within such 
tolerances as might have been recognized in the industry at the time 
the fabric was so labeled and described. Respondent’s representation 
that this fabric was “all wool” was false and misleading. 

Another sample fabric displayed in the spring of 1938 sample 
book and used and displayed by respondent’s salesmen and agents 
in soliciting and securing orders made from the fabric shown by this 
sample, in promoting the sale of respondent’s garments, was one 
labeled and described as follows: 


Atlas long wearing all worsted twist with rayon design. 


The term “all worsted,” without qualification, is understood in the 
trade and by the purchasing public to mean a fabric made entirely of 
wool. The use of the word “twist” in no wise modifies the term “all 
worsted.” The term “rayon design” does not indicate or mean to 
the purchasing public that the fabric contains any substantial per- 
centage of materials other than wool, as this term indicates only a 
small percentage of rayon for decorative purposes, usually less than 
2 percent. This fabric was not composed entirely of wool and a 
small percentage of rayon for decorative purposes, as indicated by the 
label on the sample, but was in truth and in fact composed in sub- 
stantial part of a material or materials other than wool. The wool 
content of this fabric was 30 percent according to the report of a 
microscopic method test made by the National Bureau of Standards, 
United States Department of Commerce. This test shows, and the 
Commission finds, that this fabric was not composed of wool in its 
entirety, with a small percentage of rayon for decorative purposes, or 
within such tolerances as might have been recognized in the industry 
at the time the fabric was so labeled and described. Respondent’s 
representation that this fabric was “all worsted” was false and mis- 
leading. 

Par. 8. Prior to the issuance of the spring of 1938 sample book, 
the respondent labeled and described a number of samples of fabrics 
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shown in sample books as “all worsted” which were not in truth and 
in fact composed entirely of wool, but which fabrics contained a 
substantial percentage of materials other than wool. The respondent 
in its advertising matter referred to such samples of fabrics generally, 
including the number branded “all worsted” and composed in sub- 
stantial part of materials other than wool, as “all wool,” “wool,” 
“woolen,” and “ 100 percent all wool.” These representations, as 
rvell as the “all worsted” labels, were false and misleading when 
applied to the line of samples as a whole for, while many of the 
fabrics were all wool, a number, as above set forth, were included 
therein which were not composed in their entirety of wool. 

Par. 9. There are among competitiors of respondent various per- 
sons, partnerships and corporations who offer for sale and sell tailored 
garments for men and women in commerce between and among the 
several States of the United States, many who do not misrepresent 
the wool content of the fabrics from which said garments are made 
and who do not in any manner misrepresent or exaggerate the earn- 
ings of their salesmen or agents and who do not designate or describe 
as “free” suits and overcoats not given as a gift or gratuity but as 
additional compensation for selling garments. 

Par. 10. The acts and practices of respondent, in connection with 
the securing of representatives and in connection with offering for 
sale and selling its said products in commerce between and among 
the several States of the United States and in the District of Colum- 
bia, in making and using the false and misleading representations 
hereinabove set out with regard to “free” suits and overcoats, the 
earnings of salesmen and the composition of the fabrics from which 
the garments offered for sale and sold are made, have the tendency 
and capacity to induce a substantial number of members of the pur- 
chasing public to become and act as representatives and agents for 
respondent, and to induce many members of the purchasing public 
to purchase respondent’s said products because of the mistaken and 
erroneous beliefs engendered by said false and misleading representa- 
tions, and thereby unfairly to divert trade in said commerce to re- 
spondent from its competitors, to their injury and to the injury of the 
public. 


CONCLUSION 


The aforesaid acts, practices, and representations of the respondent, 
Fairbanks Tailoring Co., are all to the prejudice and injury of the 
public and of competitors of respondent, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before Walham C. 
Reeves and Arthur F. Thomas, examiners of the Commission, there- 
tofore duly designated by it, in support of the allegations of the 
complaint and in opposition thereto, briefs filed herein, no request 
for oral argument having been made, and the Commission having 
made its findings as to the facts and its conclusion that said re- 
spondent has violated the provisions of the Federal Trade Commis- 
sion Act. 

It is ordered, That the respondent Fairbanks Tailoring Co., a 
corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of suits and overcoats for 
men, and suits and coats for women, in commerce as commerce is 
defined in the Federal Trade Commission Act, do forthwith cease and 
desist from : 

1. Using the words “all wool,” “all worsted,” or any other words 
indicating a fabric composed of wool in its entirety, to designate, 
describe or refer to fabrics, the fiber content of which is not com- 
posed wholly of wool; provided, however, that such words may be 
used to describe a fabric composed essentially of wool but contain- 
ing a small percentage of material or materials for decorative pur- 
poses only, such as silk or rayon, when there is used in connection 
or conjunction with the words indicating an all wool fabric in 
letters of equal size and conspicuousness, words, such as “rayon 
decoration” or “rayon stripe,” truthfully designating and describing 
the decorative material or materials used. 

2. Using the word “free” or any other word or words of similar 
import or meaning to designate, describe, or refer to garments deliv- 
ered to representatives or agents of the respondent as compensation 
for services performed in connection with the sale and distribution of 
respondent’s products. 

3. Representing that inexperienced representatives or agents en- 
gaged in the solicitation of orders for respondent’s garments can 
make up to $10 a day without canvassing. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has complied with this order. 


Co 


ROOSEVELT MERCANTILE CO. 807 


Syllabus 


In THE MATrer OF 


V. PORTNOY & SONS, INC., TRADING AS ROOSEVELT 
MERCANTILE COMPANY 


MPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3576. Complaint, Sept. 3, 1938—Decisions, Mar. 27, 1940 


Where a corporation engaged in sale of new and second-hand clothing and other 


(a 


(b 


merchandise to purcasers in various other States, pursuant to orders, in 
practically all cases, received through the mails in response to advertisements 
and advertising literature circulated by it as below set forth, and by cus- 
tomers who had had no opportunity to examine merchandise until delivered 
and who relied entirely upon its descriptions and depictions thereof in its 
advertising, in competition with others engaged in sale and distribution of 
such products in commerce, and including many who truthfully advertise 
and represent the value, quality, age, color, size, style, and cleanliness of 
their products and truthfully represent nature of their business and busi- 
ness methods; in advertisements in many newspapers and periodicals having 
general circulation throughout the various States, and in advertising book- 
lets, folders, pamphlets, and other forms of advertising literature which it 
in part directly distributed to members of purchasing public in various 
States and in part furnished to its customers, by whom same was placed in 
hands of said public— 
Invited reader to “Be Your Own Boss!” and “Make 200% to 300% profit,” 
operating “Quality used and new clothing business from your own store, 
home, or auto,” with ‘No selling experience required” and “Catalogue Free,” 
and to “Sell men’s, women’s, and children’s clothing and shoes at big profits. 
Select from the big values in this new fall and winter catalog,” etc., facts 
being it was impossible for purchasers of its said merchandise, because of 
unsatisfactory condition thereof as below set forth, to resell same at such 
profit, and it was difficult, in most instances, to resell same at any profit 
whatever, and in many cases resale thereof at any price whatsoever was 
impossible; 

) Represented, as aforesaid, that it shipped kind of merchandise depicted in 
such advertisements, and that single garments might be obtained in all 
sizes, colors, and styles, and that its said goods were of latest styles and that 
slightly used merchandise was always cleaned, pressed, and repaired by its 
own expert craftsmen and that it guaranteed to replace any goods not 
satisfactory, through such statements as “Always Finest Quality,” “* * * 
All (coats) are good styled and slightly used. * * * Assorted sizes and 
colors,” “Dresses Smartly Styled * * * Every one salable * * * 
assorted sizes * * *,” ete., “Topcoats you can be proud to sell. * * * 
cleaned, repaired, and pressed by our own expert craftsmen,” “Suits Genuine 
Wool! Only Slightly Used! * * * show their fine quality * * * 
Finely tailored * * * label of nationally known makers,” etc., facts 
being pictures in advertising in question were not representative of mer- 
chandise sold by it, depicting frequently what appeared to be new, clean 


~~ 
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styles and modern clothing, goods shipped by it were, in most instances, used, 
dirty, and unfashionable, it did not ship on order merchandise in any re- 
quested size, color, or style, but usually filled orders by shipping customer 
whatever goods it then had on hand, whether or not in size, style or color 
requested, used merchandise sold by it was very rarely cleaned, pressed, and 
repaired before shipping, but ordinarily dirty, rumpled, worn, unpleasantly 
odorous, and in some cases torn and completely unsalable, its staff consisted 
of its president and principal stockholder, a packer and clerk, and work of 
cleaning or pressing, in rare instances in which done, was by independent 
commercial cleaner and not by its alleged expert craftsmen, and merchandise 
returned to it was ordinarily replaced with equally unsatisfactory goods; and 

(c) Represented that “Buying connections throughout the Nation enable us to 
supply you with quality merchandise at the lowest possible prices” and “We 
make it possible for you to beat all price competition with better quality 
merchandise,” thus assuring “substantial business at a profit,” facts being it 
had no buying connections enabling it to purchase quality merchandise at 
extraordinarily low prices, but bought its goods from peddlers, junk dealers, 
and charitable organizations, and occasionally made purchases of new 
merchandise from wholesalers who came to its door, and price paid by it for 
its goods was approximately same as that paid by competitors for same 
type of goods. 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that its said representations were true, 
and with result, as direct consequence of erroneous and mistaken beliefs 
induced by its said acts and representations, as above indicated, that num- 
ber of purchasing public bought substantial volume of its products and trade 
was thereby unfairly diverted to it from its competitors; to the injury of 
competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair and deceptive acts and practices in commerce and unfair methods 
of competition. 


Before Mr. Arthur F. Thomas and Mr. John P. Bramhall, trial 
examiners. 

Mr. R. A. McOuat for the Commission. 

Weinstein & Sohn, of Chicago, IIL., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that V. Portnoy & Sons, 
Inc., a corporation trading under the name of Roosevelt Mercantile Co., 
hereinafter referred to as the respondent, has violated the provisions 
of said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 
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Paracrapn 1. The respondent, V. Portnoy & Sons, Inc., is a corpora- 
tion organized and doing business under the laws of the State of Illi- 
nois, with its principal office and place of business at 566 Roosevelt 
Road, Chicago, Ill. For more than 2 years last past, respondent has 
been and still is engaged in the busines of selling new and second-hand 
clothing and other merchandise. Respondent causes said merchandise, 
when sold, to be transported from its aforesaid place of business in 
the city of Chicago, State of Illinois, to the purchasers thereof at 
their respective places of location in States of the United States 
other than the State of Illinois, and in the District of Columbia. 
Respondent maintains, and during all the times mentioned herein 
has maintained, a course of trade in said merchandise so sold by 
it in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. Respondent is, and at all times herein mentioned has been, 
in substantial competition with other corporations and with indi- 
viduals, firms, and partnerships engaged in the sale and distribution 
of similar merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. Among 
the competitors of the respondent in said commerce are many who 
truthfully advertise and represent the value, quality, age, color, size, 
style, and cleanliness of their merchandise, and who truthfully repre- 
sent the nature of their business and their business methods. 

Par. 3. In the course of its said business, as hereinabove described, 
and for the purpose of inducing the purchase of its merchandise, 
respondent has made many statements concerning its business methods 
and concerning the value, quality, age, color, size, style, and cleanli- 
ness of its merchandise. Said statements and representations are made 
by means of advertisements inserted in newspapers and magazines, and 
by means of statements and picturizations in pamphlets, testimonials, 
letters, and catalogs, all circulated between and among the various 
States of the United States and in the District of Columbia. Among 
many, the following are typical examples of said advertisements : 


Be Your Own Boss! Operate quality used and new clothing business from 
your own store, home or auto. Make 200% to 300% profit. No selling ex- 
perience required. Everything furnished. Catalogue FREE. Write for it to- 
day. 

MORE FOR YOUR MONEY 
* * * * * * * 

This catalog represents your opportunity to secure high grade used and brand 
new merchandise at the lowest possible prices. 

Sell men’s, women’s, and children’s clothing and shoes at big profits. Select 
from the big values in this new fall and winter catalog. 
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Buying connections throughout the nation enable us to supply you with 
quality merchandise at the lowest possible prices. 
We make it possible for you to beat all price competition with better quality 
merchandise. In this way we assure you of substantial business at a profit. 
Always finest quality. 
Always lowest prices. 
COATS 


Popular Fur Trimmed Models! 


$12 $18 $24 per dozen 


Ladies’ popular winter coats, mostly fur trimmed. * * * All are good 
styled and slightly used. You will be amazed at their tremendous value and 
fine appearance. Assorted sizes and colors. 


DRESSES 
Smartly Styled 
Real Silk 
Slightly Used 


$3.00 $4.00 $5.00 $7.50 per dozen 


You will easily double your money with these fine real silk dresses. Here 
we offer you color, style, and quality at prices that seem impossible. Every 
one salable. Come in assorted colors, long and short sleeves. Assorted sizes, 
16 to 46. We highly recommend the $7.50 dresses. All expertly repaired and 
first-class condition. The other groups are fine leaders and good buys. 

Topcoats you can be proud to sell. * * * These coats have been cleaned, 
repaired, and pressed by our own expert craftsmen. 


SUITS 
Genuine Wool! Only Slightly Used! 


$29 $35 $47 $59 $70 per dozen 


Suits that actually show their fine quality of fabric. * * * Suits that 
have the earmarks of perfection. They are cleaned, repaired by our experts 
and pressed. Good wool material in latest patterns. Finely tailored, extra 
fine fabrics. Bears label of nationally known makers. 

Men’s Wool Pants, used but in good condition. 


$7.00 $10.00 $13.00 per dozen 


Only slightly used and great values at these low prices. 

Dear Friend: Here is another world beating selection of the best the market 
affords in slightly used and brand new clothing. * * * We have scoured the 
markets to bring you these unusual clothing values. * * * 

Roosevelt Mercantile Company 
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Our Guarantee 


We guarantee to replace any merchandise that is not satisfactory if it is 
returned to us within five days. You pay all delivery charges.” 

All of said statements, together with similar statements and with 
picturizations appearing in the respondent’s advertising literature, 
but not set out herein, purport to be descriptive of respondent’s 
merchandise and its business methods. In all of its advertising 
literature and through other means, respondent represents that it 
ships the kind of merchandise described and pictured in its catalog; 
that single garments may be obtained from it in all sizes, colors, 
and styles; that its new merchandise is of the latest style; that its 
slightly used merchandise is always cleaned, pressed, and repaired 
by its own expert craftsmen before shipment; that it guarantees 
to replace any merchandise that is not satisfactory; that its buying 
connections throughout the United States enable it to purchase 
quality merchandise at the lowest possible prices to beat all competi- 
tion; and that purchasers of its merchandise can make large profits | 
by reselling its merchandise. 

Par. 4. The said representations made by respondent are grossly 
exaggerated, deceptive, misleading, and false. In truth and in fact, 
respondent does not ship the kind of merchandise described and pic- 
tured in its catalogs. Single garments cannot be obtained from it in 
all sizes, colors, and styles. Its new merchandise is not of the latest 
style. Its used merchandise is not always cleaned, pressed, and re- 
paired before shipment to customers. Respondent does not replace 
merchandise which is returned as unsatisfactory. It has no buying 
connections which enable it to buy quality merchandise at the lowest 
prices to beat all competition. Salesmen cannot make large profits by 
reselling merchandise purchased from respondent. 

The true facts are that respondent buys its stock of merchandise on 
the open market from wholesale clothing merchants, army posts, and 
junk dealers. Respondent employs a few persons to clean, repair 
and press some of its merchandise. When an order is shipped to a 
customer, the package frequently contains merchandise that is old, out 
of style, shopworn, dirty, worn out, valueless, and of a different color, 
age, quality, style, and condition from the merchandise ordered by 
respondent’s customers. 

Par. 5. The false and misleading representations used by respond- 
ent, as set forth herein, in connection with the sale of its merchandise, 
have the capacity and tendency to and do mislead and deceive mem- 
bers of the purchasing pubic into the mistaken and erroneous belief 
that said representations are true. As a direct consequence of the 
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false, deceptive, and misleading representations of the respondent, and 
the erroneous and mistaken belief induced thereby, the purchasing 
public has purchased a substantial amount of merchandise from the 
respondent with the result that trade in said commerce has been 
diverted unfairly to respondent from competitors engaged in the busi- 
ness of selling clothing and other merchandise, who truthfully adver- 
tise and represent the value, quality, age, color, size, style, and cleanli- 
ness of their merchandise. As a result thereof, injury has been done 
and is now being done by the respondent to competition in commerce 
between and among the various states of the United States and in the 
District of Columbia. 

Par. 6. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice of the public and respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes As to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade’ Commission Act, 
the Federal Trade Commission, on September 3, 1938, issued and 
thereafter served its complaint in this proceeding upon the respond- 
ent, V. Portnoy & Sons, Inc., a corporation, trading under the name 
of Roosevelt Mercantile Co., charging it with the use of unfair 
methods of competition in commerce, and unfair and deceptive acts 
and practices in commerce, in violation of the provisions of said 
act. After the issuance of said complaint, and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint and in opposition thereto were 
introduced before examiners of the Commission, theretofore duly 
designated by it, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint, the answer thereto, testimony and other evi- 
dence, brief in support of the complaint (respondent not having 
filed brief nor requested oral arguments), and the Commission having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, V. Portnoy & Sons, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
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of the laws of the State of Llinois, with its office and principal place 
of business located at 566 Roosevelt Road in the city of Chicago in 
said State. Respondent trades under the name of Roosevelt Mercan- 
tile Co. Respondent is now and since the year 1935 has been engaged 
in the business of selling new and second-hand clothing and other 
merchandise. 

Par. 2. Respondent causes its merchandise, when sold, to be trans- 
ported from its place of business in Chicago in the State of Illinois 
to purchasers thereof located in various other States of the United 
States. There is now and has been since the year 1935 a course of 
trade by the respondent in said merchandise in commerce between 
and among the various States of the United States. 

Par. 3. The respondent in the course of the operation of its busi- 
ness is in competition with other corporations and with individuais 
and firms also engaged in the business of selling and distributing 
clothing and other merchandise intended and sold for the same 
purposes for which respondent’s merchandise is sold, in commerce 
between and among the various States of the United States. Among 
said competitors of the respondent in said commerce are many who 
truthfully advertise and represent the value, quality, age, color, size, 
style, and cleanliness of their merchandise and who truthfully repre- 
sent the nature of their business and their business methods. 

Par. 4. In the course of the operation of its said business as 
hereinabove described and for the purpose of inducing individuals, 
firms, and corporations to purchase said clothing and other merchan- 
dise, the respondent has made use of advertisements inserted in many 
newspapers and magazines having a general circulation throughout 
the various States of the United States. Respondent has also made 
use of advertising booklets, folders and pamphlets, and other forms 
of advertising literature, some of which it directly distributes to 
members of the purchasing public located in the various States of the 
United States, and some of which it furnishes to its customers located 
throughout the United States who, in turn, place the literature in 
the hands of the purchasing public. In its said advertisements 
respondent has made many statements concerning its business meth- 
ods and concerning the value, quality, age, color, style, and cleanliness 
of its merchandise. Among many, the following are typical 
examples of said advertisements: 

Be Your Own Boss! Operate quality used and new clothing business from 


your own store, home or auto. Make 200% to 300% profit. No selling experi- 
ence required. Hverything furnished. Catalogne FREE. Write for it today. 
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MORE FOR YOUR MONEY 
* * * * * # * 


This catalog represents your opportunity to secure high grade used and brand 
new merchandise at the lowest possible prices. 

Sell men’s, women’s and children’s clothing and shoes at big profits. Select 
from the big values in this new fall and winter catalog. 

Buying connections throughout the nation enable us to supply you with 
quality merchandise at the lowest possible prices. 

We make it possible for you to beat all price competition with better quality 
merchandise. In this way we assure you of substantial business at a profit. 

Always Finest Quality. 

Always Lowest Prices. 

COATS 


Popular Fur Trimmed Models! 
$12 $18 $24 per dozen 


Ladies’ popular winter coats, mostly fur trimmed. * * * All are good 
styled and slightly used. You will be amazed at their tremendous value and 
fine appearance. Assorted sizes and colors. 


DRESSES 


Smartly Styled 
Real Silk 
Slightly Used 


$3.00 $4.00 $5.00 $7.50 per dozen 


You will easily double your money with these fine real silk dresses. Here 
we offer you color, style and quality at prices that seem impossible. Every 
one salable. Come in assorted colors, long and short sleeves. Assorted sizes, 
16 to 46. We highly recommend the $7.50 dresses. All expertly repaired and 
first-class condition. The other groups are fine leaders and good buys. 

Topcoats you can be proud to sell. * * * These coats have been cleaned, 
repaired and pressed by our own expert craftsmen. 


SUITS 
Genuine Wool! Only Slightly Used! $29 $35 $47 $59 $70 per dozen 


Suits that actually show their fine quality of fabric. * * * Suits that 
have the earmarks of perfection. They are cleaned, repaired by our experts 
and pressed. Good wool material in latest patterns. Finely tailored, extra 
tine fabrics. Bears label of nationally known makers. 

Men’s Wool Pants, used but in good condition. 


$7.00 $10.00 $13.00 per dozen 


Only slightly used and great values at these low prices. 

Dear Friend: Here is another world beating selection of the best the market 
affords in slightly used and brand new clothing. * * * We have scoured 
the markets to bring you these unusual clothing values. * * * 

Roosevelt Mercantile Company 
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Our Guarantee 


We guarantee to replace any merchandise that is not satisfactory if it is 
returned to us within five days. You pay all delivery charges. 

All of such statements, together with similar statements and pic- 
turizations appearing in respondent’s advertising literature, purport 
to be descriptive of respondent’s business status and methods and of 
respondent’s merchandise. In all of its advertising literature, and 
by other means, respondent represents that it ships the kind of mer- 
chandise pictured in connection with said literature, that single gar- 
ments may be obtained in all sizes, colors and styles; that its new 
merchandise is of the latest style; that its slightly used merchandise 
is always cleaned, pressed and repaired by its own expert craftsmen ; 
that it guarantees to replace any merchandise that is not satisfactory ; 
that its buying connections throughout the United States enable it to 
purchase quality merchandise at prices lower than all of its compe- 
titors and that purchasers of its merchandise can make large profits 
by reselling the same. 

Par. 5. Respondent does an annual gross business of approximately 
$100,000. Practically all of respondent’s orders for merchandise are 
received through the mails in response to advertisements and adver- 
tising literature circulated as hereinabove described. 'The customer 
thus having no opportunity to examine the merchandise until deliv- 
ered, must rely entirely upon the respondent’s descriptions and pic- _ 
turizations in its advertising literature. The Commission finds that 
the representations thus made by respondent are grossly exaggerated, 
misleading, and untrue. The pictures of merchandise appearing in 
respondent’s advertising literature are not representative of the mer- 
chandise sold by respondent. On many occasions the merchandise 
so pictured by respondent appears to be new, clean, stylish, and 
modern clothing, whereas the merchandise shipped by respondent in 
response to an order is in most instances used, dirty, and unfashionable. 

Respondent does not ship on order merchandise in any requested 
size, color, or style but as a matter of usual practice fills its orders 
by shipping to the customer whatever merchandise it may then have 
on hand, whether or not it may be in the size, style, or color requested. 

The used merchandise sold by respondent is very rarely cleaned, 
pressed, and repaired before shipping; usually the merchandise is 
dirty, rumpled, worn, unpleasantly odorous and, in some cases, torn 
and completely unsalable. In the rare instances when such mer- 
chandise is cleaned or pressed before shipment, it is sent to an inde- 
pendent commercial cleaner. This work is not done by respondent’s 
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“expert craftsmen,” because respondent does not employ any expert 
craftsmen, its entire staff consisting of respondent’s president and 
principal stockholder, V. Portnoy, and a packer and a clerk. 

When merchandise is returned to respondent as unsatisfactory, 
respondent customarily replaces this merchandise with other mer- 
chandise equally unsatisfactory. The Commission further finds that 
respondent has no buying connections which enable it to purchase 
quality merchandise at extraordinarily low prices. As a matter of 
fact, respondent buys its merchandise from peddlers, junk dealers, 
charitable organizations, and occasionally purchases new merchan- 
dise from wholesalers who come to its door. The price that respond- 
ent pays for its merchandise is approximately the same as that paid 
by its competitors for the same type of goods. 

Because of the above-described unsatisfactory condition of 
respondent’s merchandise, it is impossible for the purchasers thereof 
to resell the same at a profit of 200 or 300 percent as represented by 
respondent. In fact, in most instances it is difficult to resell this 
merchandise at any profit whatsoever, and in many cases it is 
impossible to resell the merchandise at any price whatsoever. 

Par. 6. The use by the respondent of the false and misleading 
statements and representations in its catalogs, circulars, pamphlets, 
and other advertising media, in offering for sale and selling its mer- 
chandise in commerce, has had and now has the tendency and eapac- 
ity to mislead and deceive a substantial portion of the purchasing 
public into the erroneous belief that said representations are true. 
As a direct result of these erroneous and mistaken beliefs, induced 
by the acts and representations of the respondent as hereinbefore 
enumerated, a number of the purchasing public have purchased a 
substantial volume of respondent’s products, with the result that 
trade has been unfairly diverted to the respondent from its competi- 
tors, to the injury of competition in commerce among and between 
the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of the respond- 
ent’s competitors and constitute unfair and deceptive acts and prac- 
tives in commerce and unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND’ DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the 
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respondent, testimony and other evidence taken before A. F. Thomas 
and John P. Bramhall, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, brief on behalf of the Commission (counsel for 
the respondent not having filed any brief nor requested oral argu- 
ment), and the Commission having made its findings as to the facts 
and its conclusion that the respondent has violated the provisions of 
the Federal Trade Commission Act. 

It ts ordered, That the respondent, V. Portnoy & Sons, Inc., a cor- 
poration, trading as Roosevelt Mercantile Co., or trading under any 
other name or names, its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, and distribution of its merchandise 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, do forthwith cease and desist from: 

1. Representing that its merchandise is new, clean, or only slightly 
used, when such is not the fact, or that its used merchandise is of high 
value or quality or of the latest style. 

2. Representing that merchandise which is used, dirty, and un- 
fashionable may be readily resold at a profit. 

3. Representing that respondent can or will fill orders for garments 
in assorted sizes or specified colors, when such is not the fact. 

4. Representing that used merchandise sold by respondent is re- 
paired, cleaned, or pressed by expert craftsmen employed by re- 
spondent, when such is not the fact. 

5. Representing that respondent has buying connections not avail- 
able to its competitors, or that respondent is able to purchase wearing 
apparel or other merchandise at prices lower than the prices at which 
its competitors can purchase similar merchandise. 

6. Representing as the profit to be derived from the resale of re- 
spondent’s merchandise any amount or percentage in excess of the 
average, usual and customary amount or percentage of profit which 
has actually been derived from the resale of respondent’s merchandise 
under normal conditions and in due course of business. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Matrrer OF 


J. W. MARROW MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3626. Complaint, Oct. 8, 1938—Decision, Mar. 27, 1940 


Where a corporation engaged in manufacture, sale, and distribution of face 


powders, creams, lotions, hair shampoos, and kindred cosmetics to pur- 
chasers in various other States and in the District of Columbia, in 
substantial competition with others engaged in sale and distribution, in 
commerce as aforesaid, of similar products, and including those who do not 
in any way misrepresent the quality or character of the respective prod- 
ucts made, sold, and distributed by them; in advertising its “massage,” 
“tissue” and “acne” creams and its “muscle oil,” “Mar-O-Oil Shampoo” and 
“Trimal for Cuticle,’ in advertisements in periodicals of national circula- 
tion and in radio broadcasts and through circulars— 


(a) Represented that its “massage” and “tissue” creams were nourishing and 


(d) 


(ce) 


(e) 


nutritive, and that latter prevented lines and corrected wrinkles, and that 
jts said oil smoothed lines and wrinkles and was especially effective in 
removing fine lines around the eyes and mouth, facts being ingredients 
contained in products aforesaid do not supply nutrition to or nourish 
skin, and none of such products were nutrients when applied externally 
to skin, and would not smooth out lines and wrinkles from face and were 
not effective in removing, as aforesaid, lines around eyes and-mouth; 
Represented that its “acne” cream was antiseptic and aided in correcting 
blemishes, pimples and enlarged pores, facts being it was not an antiseptic, 
acne is due to disturbance of glands which feed pores of skin, commonly 
manifesting itself in form of pimples, and aforesaid cream did not correct 
blemishes, pimples, or enlarged pores: 

Represented that its said shampoo revitalized starved dry hair and cor- 
rected cause of too oily hair, and that all beauty parlors and beauty shops 
gave “Mar-O-Oil” treatments, facts being not all beauty: parlors and barber 
shops gave such treatments, cause of dry hair is failure of certain glands 
to secrete oil enough to keep hair in normal condition, it is impossible 
both to stimulate and, at same time, retard flow of oil from glands in 
question, and its said products had no value for causing such glands 
either to cease producing excessive amount of oil or start producing more, 
and its said shampoo did not accomplish results aforesaid with respect 
to either starved, or dry, or too oily hair; 

Represented that its said “Trimal for Cuticle” would, among other things, 
leave live cuticle satin soft, while its “light nutrient oils’ were “absorbed 
deeply by the nail roots to promote the healthy growth of flawless finger 
nails,” facts being finger nails, are merely prolongations of skin, can be re- 
vitalized only through action of blood on tissues underlying nails, and its 
said preparation contained no oil or ingredient having effect on nails and 
did not revitalize same; and 

Represented that scientists in motion picture studios who had devised 
definite rules for successful photographic beauty, invariably specified use 
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of said “Trimal” in studio make-up departments as indispensable speedy 
way to pictorially perfect finger tips, facts being representations aforesaid 
were false; 

With tendency and capacity to mislead and deceive substantial portion of 
purchasing public into erroneous and mistaken belief that all such represen- 
tations were true, and with result, as consequence thereof, that number 
of consuming public purchased substantial volume of its products and 
trade was diverted unfairly to it from its competitors engaged in sale 
and distribution, in commerce as aforesaid, of products and preparations 
intended and used for purposes for which it recommended its products 
aforesaid, and who truthfully represent the effectiveness thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition. 

Before Mr. Arthur F. Thomas, trial examiner. 
Mr. R. A. McOuat for the Commission. 
Mr. Carleton M. Tower, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that J. W. Marrow 
Manufacturing Co., a corporation, hereinafter referred to as the re- 
spondent, has violated the provisions of the said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

Paracrapu 1. Respondent, J. W. Marrow Manufacturing Co., is a 
corporation organized under the laws of the State of Illinois with its 
principal office and place of business at 3037 North Clark Street, 
Chicago, Il]. For more than 2 years last past respondent has been 
and still is engaged in the business of manufacturing for sale and 
selling face powders, creams, lotions, tonics, hair oils, and shampoo 
preparations. Respondent causes its said products when sold to be 
transported from its aforesaid place of business in the State of 
Illinois to purchasers thereof at their respective places of location 
in States of the United States other than the State of Illinois and 
in the District of Columbia. Respondent maintains and during 
all the times herein mentioned has maintained a course of trade in 
said products so sold by it in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. Respondent is and at all times herein mentioned has been 
in substantial competition with other corporations and with indi- 
viduals, firms and partnerships engaged in the sale and distribution 
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of similar products in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course of its said business as hereinabove described, 
and for the purpose of inducing the purchase of its said products, 
respondent has made many statements concerning the efficacy and 
effect of its products. Said statements are made by means of adver- 
tisements inserted in magazines, by means of statements and pic- 
turizations in pamphlets, and by means of radio broadcasting, all 
circulated between and among the various States of the United 
States and in the District of Columbia. Among many, the follow- 
ing are typical examples of said advertisements: 

Marrow’s Massage Cream * * * Cleansing, nourishing and_ slightly 
Siimulatine= == 

Marrow’s Tissue Cream * * * Supplies the exact nutrition the skin 
needs, prevents lines, corrects wrinkles. * * * 

Marrow’s Acne Cream * * * 

A very effective antiseptic cream. Aids in correcting blemishes, pimples and 
enlarged pores. 

Marrow’s Muscle Oil * * * 

Smooths lines and wrinkles, especially effective in removing the fine lines 
around eyes and mouth. * * * 

Mar-O-Oil Shampoo * * * 

All beauty parlors and barber shops give Mar-O-Oil treatments. * * * It 
revitalizes starved, dry hair and corrects the cause of hair that is too oily. 

Trimal forsCuticle |*)*  |* 

Yowll be amazed to see distended, dead cuticle melt away before your eyes, 
to leave the live cuticle satin soft; while at the same time, “Trimal’s” light 
nutrient oils are absorbed deeply by the nail roots, to promote the healthy 
growth of flawless finger nails. 

Scientists in motion picture studios who have devised definite rules for 
successful photographic beauty, today invariably specify the use of Trimal in 
studio make-up departments as the indispensable, speedy way to pictorially 
perfect finger tips. 

All said statements, together with similar statements and picturi- 
zations appearing in respondent’s advertising literature but not set 
out herein, purport to be descriptive of respondent’s products. In 
all of its advertising literature and through other means, respond- 
ent represents, directly or by inference, through the statements and 
representations herein set out and other statements of similar import 
and effect that Marrow’s Massage Cream is cleansing, nourishing 
and slightly stimulating; that Marrow’s Tissue Cream supplies nu- 
trition to the skin and thereby prevents lines and corrects wrinkles; 
that Marrow’s Acne Cream contains astringent properties and is of 
aid in correcting blemishes, pimples, and enlarged pores; that Mar- 
row’s Muscle Oil smooths lines and wrinkles, and is especially 
effective in removing the fine lines around eyes and mouth; that 
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Mar-O-Oil Shampoo revitalizes starved, dry hair and corrects the 
cause of hair that is too oily; that all beauty parlors and barber 
shops give Mar-O-Oil treatments to their customers; that Trimal 
contains oils which are absorbed by the nail roots and aid in the 
healthy growth of finger nails; and that scientist in motion picture 
studios invariably specify the use of Trimal in order to take better 
pictures of finger tips. 

Par. 4. The representations made by the respondent with respect to 
the nature and effect of its products when used are grossly exag- 
werated, deceptive, misleading, and false. In truth and in fact 
Marrow’s Massage Cream is not cleansing, nourishing, or stimulating. 
Respondent’s “Creams” and “Oils” do not supply nutrition to the skin 
or correct lines, wrinkles, blemishes, pimples, and enlarged pores. No 
product is a nutrient when applied externally to the skin of a human 
being. Mar-O-Oil Shampoo does not revitalize starved, dry hair nor 
does it correct the cause of hair that is too oily. All beauty parlors 
and barber shops do not give Mar-O-Oil treatments. Trimal does 
not contain any oil whatever. It has no effect upon live cuticle nor 
any effect upon the growth of the finger nails. Scientists in motion 
pictures do not specify the use of Trimal as the indispensable way to 
pictorially perfect finger tips. 

The true facts are that the ingredients of respondent’s products are 
not absorbed by or through the skin. The skin is a protective organ 
and anything placed upon it and massaged into the pores is eventually 
discharged or removed. The primary function of the skin is to rid 
itself of foreign matter. Medication for any disease of the skin 
must come from the inside and all nutriments must be delivered 
through the blood stream. Wrinkles and lines upon the face are 
caused by nerve decay. Any benefit to the muscles or nerves is given 
because of the massage while applying the particular product and not 
because of the cream or lotion used. Acne is a disturbance of the 
glands which feed the pores of the skin and occurs in the form of 
pimples. The cure for acne is by internal medication. The hair 
is kept in a normal condition by the sebaceous glands. <A dry scalp 
results from a failure of the glands to secrete normally while in the 
case of an oily scalp the glands secrete too freely. It is impossible 
for one substance to cause these glands to secrete more freely and at 
the same time restrict excessive secretions. The ingredients of Trimal 
are such that if any oil were added to it, it would be destroyed by 
the alkaline solution. Trimal has no effect upon the cuticle nor upon 
the finger nails except in so far as the glycerine therein contained 
tends to soften the skin. 
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Par. 5. There are among respondent’s competitors many who manu- 
facture, distribute, and sell products similar to respondent’s who do 
not in any way misrepresent the quality or character of their respec- 
tive products or their effectiveness when used. 

Par. 6. The exaggerated, deceptive, misleading, and false repre- 
sentations used by the respondent, as herein set forth, in connection 
with the sale of its products have the capacity to, and do mislead 
members of the purchasing public into the mistaken and erroneous 
belief that said representations are true. As a direct consequence 
of the exaggerated, deceptive, misleading, and false representations 
of the respondent and the mistaken and erroneous beliefs induced 
thereby, the purchasing public has purchased a substantial amount 
of respondent’s products from it with the result that trade in said 
commerce has been diverted unfairly to the respondent from com- 
petitors engaged in the business of selling similar products who 
truthfully advertise and represent the efficacy and effect of their 
products. As a result thereof, injury has been, and is now being 
done by the respondent to competition in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finpines as to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 8, 1938, issued and there- 
after served its complaint in this proceeding upon respondent J. W. 
Marrow Manufacturing Co. charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 
Respondent entered an appearance and filed an answer to the com- 
plaint, and thereafter, beginning on January 23, 1939, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by R. A. McOuat, attorney for the Commission, and in 
opposition to said complaint by Carleton M. Tower, attorney for the 
respondent, before A. F. Thomas, an examiner of the Commission, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on said complaint, 
the answer thereto, testimony and other evidence, and briefs in support 
of the complaint and in opposition thereto and oral arguments of 
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counsel aforesaid, and the Commission having duly considered the 
matter, and being now fully advised in the premises finds that this 
proceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, J. W. Marrow Manufacturing Co., is 
a corporation organized and existing under and by virtue of the laws 
of the State of Illinois, with its office and principal place of business 
located in the city of Chicago, State of Illinois, and is engaged in the 
business of the manufacture, sale, and distribution of face powders, 
creams, lotions, hair shampoos, and kindred cosmetics. Respondent 
has caused and causes its products when sold, to be transported from 
its place of business in the city of Chicago, State of Illinois, to pur- 
chasers thereof located in various States of the United States other 
than the State of Illinois, and in the District of Columbia. It main- 
tains a course of trade and commerce in said products among and 
between the various States of the United States and in the District 
of Columbia. Respondent is now, and for several years last past has 
been, in substantial competition with other corporations, firms, and 
individuals likewise engaged in the sale and distribution of similar 
products in commerce among and between various States of the 
United States. There are competitors of respondent who manufac- 
ture, sell, and distribute products similar to those of respondent, who 
do not in any way misrepresent the quality or character of their 
respective products. 

Par. 2. In the course and conduct of its business respondent caused 
to be circulated throughout various States of the United States, by the 
insertion of advertisements in magazines having a national circulation, 
by radio broadcasts, and in circulars, the following statements: 

Marrow’s Massage Cream * * * 

Cleansing, nourishing and slightly stimulating. * * * 

Marrow’s Tissue Cream * * * 


Supplies the exact nutrition the skin needs, prevents lines, corrects wrinkles. 
* * * 

Marrow Acne Cream * * * 

A very effective antiseptic cream. Aids in correcting blemishes, pimples and 
enlarged pores. 

Marrow’s Muscle Oil * * * 

Smoothes lines and wrinkles, especially effective in removing the fine lines 
around the eyes and mouth. * * * 

Mar-O-Oil Shampoo * * * 

All beauty parlors and beauty shops give Mar-O-Oil treatments. * * * It 
revitalizes starved, dry hair and corrects the cause of hair that is too oily. 

Trimal for Cuticle * * * 
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You'll be amazed to see distended, dead cuticle melt away before your eyes, 
to leave the live cuticle satin soft; while at the same time “Trimal’s” light, 
nutrient oils are absorbed deeply by the nail roots to promote the healthy growth 
of flawless finger nails. 

Scientists in motion picture studios who have devised definite rules for suc- 
cessful photographic beauty, today invariably specify the use of Trimal in the 
studio make-up departments as the indispensable, speedy way to pictorially 
perfect finger tips. 

Par. 3. The ingredients contained in respondent’s cream and oils 
do not supply nutrition to the skin or nourish the skin. None of 
the products are nutrients when applied externally to the skin, and 
will not smooth out lines and wrinkles from the face, and are not 
effective in removing fine lines around the eyes and mouth. Acne 
cream is not an antiseptic and does not correct blemishes, pimples, 
or enlarged pores, because acne is due to a disturbance of the glands 
which feed the pores of the skin, and commonly manifests itself in 
the form of pimples. 

Mar-O-Oil Shampoos do not revitalize starved, dry hair, nor cor- 
rect the cause of hair that is too oily. The cause of dry hair is the 
failure of the sebaceous glands to secrete enough oil to keep the hair 
in its normal condition. Respondent’s oil has no value for causing 
the glands in question to cease producing an excessive amount of oil 
or to start producing more oil. It is impossible to stimulate the flow 
of oil from the glands, and at the same time to retard it. Trimal 
contains no oil and none of the ingredients of Trimal have any effect 
on the nails, nor does it revitalize fingernails, because fingernails are 
merely a prolongation of the skin, and the only way that they can 
be revitalized is through action of the blood on the tissues under- 
lying the nails. Not all beauty parlors and barber shops give 
Mar-O-Oil treatments. Scientists in motion pictures do not specify 
the use of Trimal as an indispensable way to pictorially perfect 
the fingertips. 

Par. 4. The aforesaid acts and practices and each and all of these 
false and misleading statements and representations made by the 
respondent in describing its said products, as hereinabove set out, 
were and are calculated to, and have had the tendency and capacity 
to, mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that all of said representations 
are true. As a result of this erroneous belief, a number of the con- 
suming public has purchased a substantial volume of respondent’s 
products with the result that trade has been diverted unfairly to 
respondent from its competitors engaged in the business of selling 
and distributing in commerce among and between various States of 
the United States, products and preparations intended and used for 
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the purposes for which respondent recommends its said products, and 
who truthfully represent the effectiveness of their respective products. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitiors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. . 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the 
respondent, testimony, and other evidence taken before A. F. Thomas, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of the complaint and in opposition 
thereto, briefs filed herein and oral arguments by R. A. McOuat, 
counsel for the Commission, and by Carleton M. Tower, attorney for 
respondent, and the Commission having made its findings as to the 
facts and its conclusion that the respondent has violated the provi- 
sions of the Federal Trade Commission Act. 

It is ordered, That the respondent, J. W. Marrow Manufacturing 
Co., a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of its various cosmetic 
preparations, known as “Marrow’s Massage Cream,” “Marrow’s Tis- 
sue Cream,” “Marrow Acne Cream,” “Marrow’s Muscle Oil,” “Mar- 
O-Oil Shampoo,” and “Trimal,” or any other cosmetic preparation 
composed of substantially similar ingredients or possessing substan- 
tially similar properties, whether sold under the same names, or 
under any other name or names, in commerce as “commerce” is defined 
in the Federal Trade Commission Act, do forthwith cease and desist 
from— 

1. Representing that respondent’s preparations, or any of them, 
will nourish the skin, or prevent, remove, or correct lines or wrinkles. 

2. Representing that respondent’s preparation “Marrow Acne 
Cream,” or any other cosmetic preparation composed of substantially 
similar ingredients or possessing substantially similar properties, 
will correct or remove blemishes, pimples, or enlarged pores, or 
that said preparation has antiseptic properties. 

3. Representing that respondent’s preparation “Mar-O-Oil,” or any 
other cosmetic preparation composed of substantially similar ingredi- 
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ents or possessing substantially similar properties, will revitalize 
dead hair or correct the cause of excessive oiliness of the hair. 

4, Representing that respondent’s preparation “Trimal,” or any 
other preparation composed of substantially similar ingredients or 
possessing substantially similar properties, contains oil or has any 
effect upon live cuticle or upon the growth of finger nails. 

5. Falsely representing the extent to which those who profession- 
ally treat the hair or skin have adopted and use respondent’s prepa- 
rations. 

6. Falsely representing the extent to which scientists or other 
experts, who supervise and direct make-up in moving picture studios, 
recommend or specify the use of respondent’s cosmetics. 

It is further ordered, That the respondent shall within 60 days 
after the service upon it of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has comphed with this order. 
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In THE Marrer or 


STANDARD EDUCATION SOCIETY, STANDARD ENCY- 
CLOPEDIA CORPORATION, AND H. M. STANFORD, W. H. 
WARD, AND A. J. GREENER, INDIVIDUALLY AND AS 
OFFICERS, ETC., OF SAID CORPORATIONS 


MODIFIED CEASE AND DESIST ORDER 
Docket 1574. Order, Mar. 28, 1940 


Modified order, pursuant to provisions of Subsections (h) to (k), inclusive, of 
section 5 of the Federal Trade Commission Act, in proceeding in question 
in which (1) original order issued on December 24, 1931, 16 F. T. C. 1, and 
in which (2) the Circuit Court of Appeals for the Second Circuit, on December 
14, 1936, in Federal Trade Commission y. Standard Education Society, et al., 
86 F. (2d) 692, 24 F. T. C. 1591, handed down its opinion and decision, revers- 
ing, in part, and modifying and affirming in part, Commission’s order, and 
on December 21, 1986 rendered its decree, modifying, as above indicated, 
Commission’s order; (3) Supreme Court of the United States on November 8, 
1937, in 802 U. S. 112, 25 F. T. C. 1715, reversed said decree of Circuit Court 
of Appeals, modifying in certain respects Commission’s order to cease and 
desist, excepting modification of Clause 10 of such order (relating to offer 
and sale of course as a “Special Introductory Enrollment’), and issued its 
mandate remanding case to said Court of Appeals for further proceeding in 
conformity with opinion in question; and in which (4) court of appeals 
in question on December 10, 1937, ordered that such decision of Supreme 
Court be made its decision, and on May 20, 1938 in Federal Trade Commission 
y. Standard Education Society, et al., 26 F. T. C. 15241 resettled its aforesaid 
order of December 10, 1937, and issued its final decree in conformity with 
aforesaid mandate of the Supreme Court— 

(a) Requiring respondent corporations and respondents Stanford, Ward and 
Greener, and each of them, their officers, etc., in connection with offer for 
sale of any books or set of books or publications in commerce among the 
several States or in the District of Columbia, to cease and desist from adver- 
tising or representing in any manner, when such is not the fact, (1) to 
purchasers or prospective purchasers, that any books or set of books offered 
or sold by them will be given free of cost to such purchasers or prospective 
purchasers; (2) that a certain number of sets or any set offered and sold 
as aforesaid has been reserved to be given away free of cost to selected 
persons as means of advertising, or for any other purpose; (3) that pur- 
chasers or prospective purchasers of their publications are only buying or 
paying for loose-leaf supplements to keep books up to date for a period of 
10 years; and (4) that their publication is a recently completed, new and 
up to date encyclopedia; and from (5) selling or offering any set of books 
of same text and content material under more than one name or title; and 
from (6) advertising, etc., as above set forth, that usual price at which 
their publications are sold is higher than that at which they are offered 


1 Decree in question, which Court in decision on June 18, 1958, 97 F. (2d), 518, 27 


F. T. C. 1680, declined to modify, is not reported in Federal Reporter. 
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in such advertisements or representations; or advertising or representing 
(7) any person as contributor to or editor of any set of books or publications 
who has not performed services in connection therewith as below specified, 
and consented that he may be held out to public as contributor, editor, or 
assistant editor; or (8) that any person has given testimonials or recom- 
mendations for and concerning their said publications when such is not 
the fact; and from (9) publishing or causing to be published and circulated 
such testimonials or recommendations allegedly made by any person when 
they have not thus been made; and 

Requiring respondent Standard Education Society and respondents Stan- 
ford, Ward, and Greener, and each of them, their officers, etc., in connection 
with the offer for sale of any home study course of instruction in com- 
merce among the several States or in the District of Columbia, to cease 
and desist from advertising or representing in any manner to purchasers 
or prospective purchasers that the course of instruction is offered for sale 
and sold to the purchasers or prospective purchasers at a specially reduced 
price, when such is not the fact. 


(b 


—S 


Moptriep OrprerR TO CEASE AND DEsIST 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on December 24, 1931 the 
Commission made its findings as to the facts herein and concluded 
therefrom that respondents had violated the provisions of section 5 
of the Federal Trade Commission Act and issued and subsequently 
served its order to cease and desist; and it further appearing that on 
November 8, 1937 the Supreme Court of the United States reversed 
the decree of the Circuit Court of Appeals for the Second Circuit 
rendered on December 21, 1936 modifying in certain respects the 
aforesaid order to cease and desist, except as to the modification of 
clause ten thereof, and issued its mandate remanding the case to said 
Circuit Court of Appeals for further proceedings in conformity with 
said opinion, and it still further appearing that on December 10, 
1937 said Circuit Court of Appeals ordered that the aforesaid deci- 
sion of the Supreme Court be made its decision and that said Circuit 
Court of Appeals on May 20, 1938 resettled its aforesaid order of 
December 10, 1937 and issued its final decree in conformity with the 
aforesaid mandate of the Supreme Court of the United States. 

Now, therefore, Pursuant to the provisions of subsections (h) to (4), 
inclusive, of section 5 of the Federal Trade Commission Act, the Com- 
mission issues this its modified order to cease and desist in conformity 
with the aforesaid Court orders. 

It is hereby ordered, That the respondents, Standard Education 
Society, a corporation; Standard Encyclopedia Corporation; H. M. 
Stanford; W. H. Ward; and A. J. Greener, and each of them, their 
officers, agents, representatives, and employees, in connection with the 


STANDARD EDUCATION SOCIETY, ET AL. 829 
827 Order 


offering for sale of any books, set of books, or publications in com- 
merce among the several States of the United States or in the District 
of Columbia, cease and desist from: 

1. Advertising or representing in any manner to purchasers or pros- 

_pective purchasers that any books or set of books offered for sale and 
sold by them will be given free of cost to said purchasers or pro- 
spective purchasers, when such is not the fact. 

2. Advertising or representing in any manner that a certain num- 
ber of sets or any set of books offered for sale or sold by them has been 
reserved to be given away free of cost to selected persons as a means 
of advertising, or for any other purpose, when such is not the fact. 

3. Advertising or representing in any manner that purchasers or 
prospective purchasers of respondents’ publications are only buying 
or paying for loose-leaf supplements intended to keep the set of books 
up-to-date for a period of ten years, when such is not the fact. 

4. Advertising or representing in any manner that respondents’ 
publication is a recently completed, new, and up-to-date encyclopedia, — 
when such is not the fact. 

5. Selling or offering for sale any set of books of the same text and 
content material under more than one name or title. 

6. Advertising or representing in any manner that the usual price 
at which respondents’ publications are sold is higher than the price at 
which they are offered in such advertisements or representations, when 
such is not the fact. 

7. Advertising or representing any person as a contributor to or 
editor of any set of books or publications who has not performed serv- 
ices in making or preparing contributions to or who has not performed 
services in the editing of such books or publication and consented that 
he may be held out to the public as a contributor or as an editor or 
assistant editor. 

8. Advertising or representing that any person has given testi- 
monials or recommendations for and concerning respondents’ publi- 
cations, when such is not the fact. 

9. Publishing or causing to be published and circulated testimonials 
or recommendations of and concerning respondents’ publications al- 
leged to have been made by any person when such testimonials or 
recommendations have not been made by such person. 

It is further ordered, That the respondents, Standard Education 
Society, a corporation, H. M. Stanford, W. H. Ward, and A. J. 
Greener, and each of them, their officers, agents, representatives, and 
employees, in connection with the offering for sale of any home study 
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course of instruction in commerce among the several States of the — 
United States or in the District of Columbia, do cease and desist from: 

Advertising or representing in any manner to purchasers or pro- 
spective purchasers that the course-of instruction is offered for sale 
and sold to the purchasers or prospective purchasers at a specially 
reduced price, when such is not the fact. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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Order 


In Troe Marrer or 


CALIFORNIA RICE INDUSTRY ET AL. 
MODIFIED CEASE AND DESIST ORDER 
Docket 3090. Order, Mar. 28, 1940 


Modified order, pursuant to provisions of section 5 (4) of Federal Trade Com- 
mission Act, in proceeding in question, in which original order issued on 
March 26, 1988* and in which Circuit Court of Appeals for Ninth Circuit on 
March 17, 1939, in California Rice Industry v. Federal Trade Commission, 
102 F. (2d) 716, 28 F. T. C. 1912, rendered its opinion and issued its 
decree modifying said order of Commission in certain particulars and 
affirming same in other particulars— 

Requiring respondent, California Rice Industry, and other respondents as in 
said order below set forth, their successors, officers, ete., in connection with 
offer for sale, sale, and distribution of rice and rice products in commerce 
as defined in section 4 of the Federal Trade Commission Act, to cease and 
desist from doing and performing by agreement, combination or conspiracy 
between and among any two or more of them or with others the (1) fixing 
and maintaining uniform prices; or the (2) compiling, publishing and dis- 
tributing any joint or uniform list or compilation of prices; or the (3) 
adopting any joint or uniform price list or other device which fixes prices; 
or the (4) discussing, through the medium of meetings of the California 
Rice Industry or its Marketing and Crop Boards, or in any similar manner, 
uniform prices, terms, discounts, agreements upon prices, by resolution or 
otherwise, or the employing any similar device which fixes or tends to fix 
prices, or which is designed to equalize or make uniform the selling prices, 
terms, discounts, or policies of respondent millers. 


Moprrtep Orper To CEASE AND Dkgsistr 


This proceeding coming on for further hearing before the Federal 
Trade Commission and it appearing that on March 26, 1938 the 
Commission made its findings as to the facts herein and concluded 
therefrom that respondents had violated the provisions of section 
5 of the Federal Trade Commission Act and issued and subsequently 
served its order to cease and desist; and it further appearing that 
on March 17, 1939, the United States Circuit Court of Appeals for 
the Ninth Circuit rendered its opinion and issued its decree modify- 
ing the aforesaid order of the Commission in certain particulars 
and affirming said order in other particulars; 

Now, therefore, Pursuant to the provisions of subsection (2) of 
section 5 of the Federal Trade Commission Act, the Commission 
issues this its modified order to cease and desist in conformity with 
the said decree: 


226) HTC. 968. 
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It is ordered, That the respondents, California Rice Industry ; 
Harry M. Creech, George W. Brewer, Florence M. Douglas, J. S. 
Ritterband, W. T. Welisch, I. Yamakawa, O. F. Zebal, R. A. Renaud, 
Hugh Baber, Leon Brink, N. F. Dougherty, Ernest Grell, Lewis 
Manor, and A. E, Scarlett; Charles S. Morse, Allen A. Morse, Nelson 
B. Morse, Clarence G. Morse, and Gertrude Morse, trading as 
Capital Rice Mills; Ellen §. Grosjean and Eileen Callaghan, trading 
as C. E. Grosjean Rice Milling Co.; William Crawford, trading as 
Woodland Rice Milling Co.; Growers Rice Milling Co., Pacific Trad- 
ing Co., Inc., Phillips Milling Co., Rice Growers Association of Cali- 
fornia, and Rosenberg Brothers & Co., their successors, officers, 
agents, and employees, do forthwith cease and desist, in connection 
with the offering for sale, sale, and distribution of rice and rice 
products in commerce as defined in section 4 of the Federal Trade 
Commission Act, from doing and performing by agreement, combina- 
tion or conspiracy between or among any two or more of said 
respondents, or with others, the following acts and things: 

1, Fixing and maintaining uniform prices. 

2. Compiling, publishing, and distributing any joint or uniform 
list or compilation of prices. 

3. Adopting any joint or uniform price list or other device which 
fixes prices. 

4, Discussing through the medium of meetings of the California 
Rice Industry or its Marketing and Crop Boards, or in any similar 
manner, uniform prices, terms, discounts, agreements upon prices, 
by resolution or otherwise, or employing any similar device which 
fixes or tends to fix prices, or which is designed to equalize or make 
uniform the selling prices, terms, discounts or policies of respondent 
millers. 

It is further ordered, That the respondents shall, within 30 days 
after the service upon them of this order, file with the Commission 
a report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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WESTERN REFINING COMPANY, INC., TRADING AS THE 
MOTEX COMPANY AND COTE PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3355. Complaint, Mar. 11, 1938—Decision, Mar. 28, 1940 


Where a corporation engaged in sale and distribution of certain medicinal 
preparations for use in treatment of diseases, ailments, and conditions 
peculiar to women, in) substantial competition, in commerce among the 
various States and in the District of Columbia, with others engaged in 
sale and distribution of products used and useful in treatment of such 
diseases, ailments and conditions; in advertising and describing its so-called 
“Motex” and “Motex Pills” in advertising literature such as booklets, 
pamphlets, and circulars, and through labels containing statements pur- 
porting to be descriptive of products therein named and efficacy thereof 
in treatment of such diseases, etc., for which they were recommended as 
effective, and of which more than 400,000 copies monthly were, during 
periods involved, distributed among prospective purchasers in the various 
States and in the District of Columbia— 

(a) Represented, directly and by necessary implication, that its said products 
were Safe, competent, and reliable remedies for all delay in fluctuation of 
the menses, and brought on, in few hours, desired results; 

(6) Represented, as aforesaid, that said products were harmless and safe and 
generally preventive of ill health, and remedy for various ailments and 
troublesome conditions associated with or related to menstrual function 
when due to unnatural causes; and 

(c) Represented, as aforesaid, that they were effective to tone up generative 
organs and whole system, and acted directly on circulation of uterus, and 
were effective abortifacients ; 

Facts being they were not effective as competent and reliable treatments or 
remedies for aforesaid various ailments and conditions, and had no value 
in such connection, did not tone up aforesaid organg or whole system, nor 
act directly on circulation of uterus, and, as aforesaid, were without 
value in various conditions and ailments indicated and suggested, were 
not safe or harmless, taken according to directions, which involved dosage 
in large and dangerous amount of ergotin and aloin, constituents thereof, 
and were not effective as abortifacients, but might, thus used, cause 
serious injury ; 

With effect of misleading and deceiving members of purchasing public into 
erroneous belief that said representations were true, and into purchase 
of substantial quantities of its various products by reason of such belief, 
and of thereby diverting trade in commerce to it from its competitors who 
do not, in sale and distribution of their products, make use of Same or 
similar misrepresentations: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and 
constituted unfair methods of competition. 
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Before Mr. Randolph Preston, trial examiner. 
Mr. William L. Taggart for the Commission. 
Nash & Donnelly, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Western 
Refining Co., Inc., trading as The Motex Co., and Cote Products Co., 
and other names, hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce, as “commerce” 
is defined in said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest hereby 
issues its complaint stating its charges in that respect as follows: 

Paracrapu 1. Respondent Western Refining Co., Inc. is a Massa- 
chusetts corporation. The Motex Co. and Cote Products Co. are 
trade names used by Western Refining Co., Inc. in the sale and dis- 
tribution of its products. Respondent is engaged in the sale and dis- 
tribution of certain medical preparations for use in the treatment of 
diseases, ailments, and conditions peculiar to women. Respondent’s 
office and place of business is located at 16 Robeson St., Lowell, Mass. 

The respondent causes its products, when sold, to be transported 
from the aforesaid place of business in the State of Massachusetts 
to purchasers thereof located in various States other than the State 
of Massachusetts and in the District of Columbia. It maintains a 
course of trade and commerce in said products so distributed and sold 
by it between the State of Massachusetts and various other States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of said business, as aforesaid, the 
respondent has been and is in substantial competition in said com- 
merce among and between the various States of the United States and 
in the District of Columbia, with other corporations and with indi- 
viduals and partnerships engaged in the sale and distribution of prod- 
ucts used and useful in the treatment of the diseases, ailments, and 
conditions peculiar to women, for which the respondent represents 
and implies that its said preparations are competent and effective 
treatments. 

Par. 3. The products marketed by respondent are variously known 
and described as Motex and Motex Pills. 

Par. 4. In the operation of its business and for the purpose of in- 
ducing the purchase of said products by members of the purchasing 
public, the respondent has made use of certain advertising literature, 
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such as booklets, pamphlets, circulars, and labels, containing state- 
ments purporting to be descriptive of the various products herein 
named, and statements as to the effectiveness of said products in the 
treatment of the diseases, ailments and conditions for which they are 
recommended. This advertising literature is distributed among pros- 
pective purchasers located in the various States of the United States 
and in the District of Columbia. 

Par. 5. With reference to the products known as Motex and Motex 
Pills, such statements as the following are made: 


DELAYED? WOMEN! 


Use Genuine Motex Pills. (There’s Only One called Motex.) Women con- 
tinually report Quick Results, without pain, harm, or inconvenience, in many 
unusual, long overdue, difficult, discouraging, abnormal delays, after many or- 
dinary compounds failed. Motex Pills, liquid center, tasteless, easy to take, 
are of a type doctors often prefer, as quickly absorbed by body. Costs us over 
300% more than ordinary compounds, Yet Costs You No More. J. B., “Was 3 
months delayed. Everything now O. K.”’ J. F., “Motex Pills a blessing to 
women. Got results with no pain.” A. P., “Took Motex Pills and came around. 
They did the work.” Motex Pills Are Our Highest Strength yet costs you only 
$2.00 per box. Orders rushed same day received in plain, sealed box. Copy 
of “A Secret Every Woman Should Know” free with order. The Motex Co., 
Dept. 10-E 16 Robeson St., Lowell, Mass.” 


FREE TO 
WOMEN DELAYED 
BEFORE ORDERING ELSEWHERE 


Rush your request at once for FREE COPY of “A Secret Every Woman Should 
Know” telling how women bring back return of the flow at home, in long over- 
due, discouraging abnormal delays, even after various home methods and relief 
compounds had failed them. You May Bless The Day You Sent For This Free 
Copy. Sent prepaid, in plain wrapper. The Motex Co., Dept. 1—B, 16 Robeson St., 
Lowell, Mass. Copr. 1986 M. Co. 

FREE TO 
WOMEN 
DELAYED! 


Before ordering elsewhere rush your request for Absolutely Free Copy of “A 
Secret Every Woman Should Know.” Hundreds of women the nation over have 
reported safe, painless return of the flow in long overdue, discouraging, abnormal 
delays, after securing this knowledge free, and using it in their own homes 
themselves, even after various home methods and relief compounds had failed 
them! You May Bless The Day You Sent For This Free Copy, which will be 
rushed to you, postpaid, in plain wrapper. The Motex Co., Dept. 1-CW 16 
Robeson St., Lowell, Mass., Copr. 19386, The M. Co. 

Take one or two Motex Pills before each meal, and one at bedtime. If the 
pills seem to act too strongly in any way, reduce the dosage or discontinue until 
the nausea has passed away and there is no more distress. Only occasionally do 
we ever hear of Motex Pills acting too strongly, and then usually on very sensitive 
natures, There are 20 Motex Pills in a box. A box therefore lasts several days. 
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Bach night just before retiring take a hot mustard “Sitz” bath, sitting in the 
hot water up to the hips until you perspire freely, though not over 20 minutes. 
Into this hot bath water pour a half cupful of dry, yellow, ground mustard, which 
you can obtain very cheaply at any drug store. Cover up the upper part of your 
body with a blanket to keep out the cold air while sitting in the sitz or hip bath. 
Then get into bed after a quick drying off, being careful not to catch cold. These 
hot mustard sitz or hip baths just before retiring are said to greatly aid the results 
from Motex Pills. 

In said statements, together with other similar statements not herein 
set out with respect to the products named, respondent, directly and 
by implication, represents that said products are safe, competent and 
reliable remedies for all delay in the function of the menses; that 
menstruation is brought on in a few hours by the use of said products; 
that said products are harmless and absolutely safe; that they are a 
general preventative of ill health and that they are recommended by 
famous doctors; that they are a remedy for unnatural, sluggish, sup- 
pressed, irregular and delayed periods including painful, fetid, scanty, 
absent monthly flow and other similar troublesome conditions of the 
menstrual function when due to unnatural causes, and that they are 
effective to tone up the generative organs and the whole system and act 
directly on the circulation of the uterus, are effective abortifacients, 
and will prevent conception. 

In truth and in fact said products are not effective as competent and 
1eliable treatments or remedies for delay in functioning of the menses. 
Said products are not effective as remedies for unnatural, sluggish, 
suppressed, irregular or delayed periods. They are not effective to 
tone up the generative organs or the whole system, and they do not act 
directly on the circulation of the uterus. Neither of said products 
correct irregularities, relieve unnatural suppression or reestablish the 
monthly flow. They are not effective as reliable or efficient remedies in 
many of the most stubborn or longstanding causes of unnatural sup- 
pression of menstruation. Further, said products do not form abso- 
lutely safe or harmless treatments if taken according to directions and 
are not recommended by famous physicians or generally by physicians, 
are not always effective as abortifiacients, will not prevent conception, 
and might cause serious injury physically if so used. 

Par. 6. There are among respondent’s competitors in commerce, as 
herein set: out, those who do not in any way misrepresent the character 
and nature of their products and who do not make use of any of the 
misleading representations herein set out and similar ones with 
respect to the therapeutic value of their respective products. 

Par. 7. The aforesaid false and misleading statements and repre- 
sentations used by the respondent in offering for sale and selling the 
various products as herein described in commerce as herein set out, 
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have had, and now have the tendency and capacity to, and do mis- 
lead and deceive members of the purchasing public into the erroneous 
and mistaken belief that said representations and implications are 
true and into the purchase of substantial quantities of respondent’s 
various products on account of said erroneous and mistaken belief. 

As a result thereof, trade in said commerce is unfairly diverted to 
respondent from competitors who do not in the sale and distribu- 
tion of their respective products make use of the same or similar mis- 
representations. In consequence thereof substantial injury has been 
and is now being done by respondent to competition in commerce 
among and between the various States of the United States. 

Par. 8. The methods, acts and practices of respondent herein set 
forth are to the prejudice of the public and of competitors of the 
respondent as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of section 5 of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Report, Frnpin¢s 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 11th day of March 1938, 
issued its complaint and caused same to be served upon the respond- 
ent, Western Refining Co., Inc., a corporation, charging it with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. 

After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the allega- 
tions of the complaint were introduced before Randolph Preston, an 
examiner of the Commission theretofore duly designated by it, and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence and brief in support of 
the complaint, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraprH 1. Respondent, the Western Refining Co., Inc., is a 
corporation duly organized and existing under the laws of the State 
of Massachusetts. Respondent, Western Refining Co., Inc., uses the 
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trade names “The Motex Company” and “Cote Products Company” 
under which to do business in the sale and distribution of its products. 

Respondent is, and has been, engaged in the sale and distribution of 
certain medical preparations for use in the treatment of diseases, 
ailments, and conditions peculiar to women, and has its office and 
place of business at 16 Robeson Street, Lowell, Mass. 

Par. 2. The respondent causes, and has caused, its products, when 
sold, to be transported from its aforesaid place of business in the State 
of Massachusetts, to purchasers of same located in various other 
States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, 
respondent has been and is in substantial competition in commerce 
between and among the various States of the United States and in 
the District of Columbia with other corporations, and with indi- 
viduals and partnerships also engaged in the sale and distribution of 
products used and useful in the treatment of the same diseases, 
ailments, and conditions peculiar to women. 

Par. 4. The products which have thus been marketed by the 
respondents are variously known and described as “Motex” and 
“Motex Pills.’ The formula for said products is substantially as 
follows: 


Grain 
IAlOGS Sess ket Ro sees see a Fe 2) es See ar 
HX fe @OtLOM EVO Ot Esai Kee 2 eR ee a ee il 
Hreotine (Bonjean ieee ee ae ke ee eee eee eee ne 1 
Herrous sulphate? CMixiSsica ted) )-eeeesses tse ee ed ee een eRe 1 
Hxt- Black) Helleporeie = S225 soe 2 ne Aen ee ee eee 1 
Oil /Sayvinss 26 ee eee Bk BEEN PEE OES Se a SE Ae VW 


(2nd Stip. Par. 5) 


In some instances, the respondent has used a formula consisting of 
Apiol, 5 min., Ergot, 2 grains, Oil of Savin, 1% minim, Aloin, 14 
grain, the amount of Ergot being double the amount used in the 
ordinary Motex and Cote Pills. The effect of the combination of 
the drugs in said formula of respondent in some case, is to produce 
abortions, and in many instances the use of said products has been 
dangerous to that part of the public taking same. The dosage pre- 
scribed on the label of said product, to wit, two tablets before each 
meal and one before bed-time, making seven tablets per day, which in- 
cluded 7 grains of ergotin, is a very large and dangerous dose; 7 grains 
of ergotin a day, taken for a number of days, may and often does 
produce a very serious and dangerous condition known as acute 
ergotism which is a toxic and poisonous effect of an overdose of 
ergotin. Another constituent of said formula, to wit, aloin, is a 
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strong purgative, and the dosage as prescribed herein may, and often 
does, produce very harmful results to the patient. 

Par. 5. In the operation of its said business, and for the purpose 
of inducing the purchase of said products by members of the pur- 
chasing public, respondent has made use of certain advertising lit- 
erature such as booklets, pamphlets, circulars and labels containing 
statements purporting to be descriptive of the various products 
therein named and statements as to the efficacy of said products in 
the treatment of the diseases, ailments and conditions for which same 
are recommended to be effective. This advertising literature, during 
the periods mentioned in the complaint, has been and is distributed 
among prospective purchasers located in the various States of the 
United States and in the District of Columbia; at times more than 
400,000 copies per month of such advertising literature being so dis- 
tributed, the same containing statements as to the value and effective- 
ness of respondent’s products, as aforesaid. 

Par. 6. With reference to respondent’s products known as “Motex” 
and “Motex Pills,” it has made statements in the advertising litera- 
ture herein above described as follows: 


DELAYED WOMEN 


Use genuine Motex Pills. (There’s ONLY ONE called Motex.) Women con- 
tinually report Quick Results, without pain, harm or inconvenience, in many 
unusual, long overdue, difficult, discouraging, abnormal delays, after many 
ordinary compounds failed. Motex Pills, liquid center, tasteless, easy to take, 
are of a type doctors often prefer, as quickly absorbed by body. Costs us 
over 300% more than ordinary compounds, Yet Costs You No More. J. J. “was 
8 months delayed. Everything now O. K.” J. F., “Motex Pills a blessing to 
women. Got results with no pain.” A. P., “Took Motex Pills and came around. 
They did the work.” Motex Pills Are Our Highest Strength yet costs you 
only $2.00 per box. Orders rushed same day received in plain, sealed box. 
Copy of “A Secret Every Woman Should Know” free with order. The Motex 
Co., Dept. 10-E, 16 Robeson St., Lowell, Mass. 


* * * * * * * 


FREE TO WOMEN DELAYED 


BEFORE ORDERING ELSEWHERE 


Rush your request at once for Free Copy of “A Secret Every Woman 
Should Know” telling how women bring back a return of the flow at home, in 
long overdue, discouraging abnormal delays, even after various home methods 
and relief compounds have failed them. You May Bless The Day You Sent For 
This Free Copy. Sent prepaid in plain wrapper. The Motex Co. Dept. 1-B, 
16 Robeson St., Lowell, Mass. Copr. 1936 M. Co. 


* ok * * * * % 
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FREE TO WOMEN 
DELAYED 


Before Ordering Elsewhere rush your request for Absolutely Free Copy of 
“A Secret Every Woman Should Know.” Hundreds of women the nation over 
have reported safe, painless return of the flow in long overdue, discouraging, 
abnormal delays, after securing this knowledge free, and using it in their own 
homes themselves, even after various home methods and relief compounds have 
failed them! You May Bless The Day You Sent For This Free Copy, which 
will be rushed to you, postpaid, in plain wrapper. The Motex Co., Dept. 1 
CW 16 Robeson St., Lowell, Mass. Copr. 1986, The M. Co. 

In the said advertising literature hereinabove set out, and in other 
statements of a similar nature appearing in evidence, the respondent, 
directly and by necessary implication represents that its said prod- 
ucts are safe, competent and reliable remedies for all delay in fluc- 
tuation of the menses; that menstruation is brought on in a few hours 
by the use of said products; that said products are harmless and safe; 
that said products are a general preventive of ill health; that such 
products are a remedy for unnatural, sluggish, suppressed, irregular 
and delayed menstrual periods, including painful, fetid, scanty, and 
absent monthly flow, and other similarly troublesome conditions of 
the menstrual function when due to unnatural causes; that they are 
effective to tone up the generative organs and the whole system, and 
act directly on the circulation of the uterus and are effective aborti- 
facients. 

Par. 7. Said products are not effective as competent and reliable 
treatments or remedies for delay in functioning of the menses and 
have no value in this connection. They are not effective as remedies 
or as competent treatments for unnatural, sluggish, suppressed, ir- 
regular or delayed menstrual periods; they do not have the effect of 
toning up the generative organs, or the whole system, and they do 
not act directly on the circulation of the uterus. Neither of said 
products have any therapeutic value so as to correct irregularities, 
relieve unnatural suppression, or reestablish the monthly flow. 
They are not effective as reliable or efficient remedies in stubborn or 
long standing causes of unnatural suppression of menstruation. Said 
products are not safe or harmless treatments when taken according 
to directions. Respondent’s products are not effective as abortifa- 
cients, and may cause serious injury if so used. 

Par. 8. There are, among respondent’s competitors in commerce, 
those who do not in any way misrepresent the character and nature 
of their respective products, and who do not make use of any of the 
misleading representations as herein found to have been used by the 
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respondent, with respect to the therapeutic value of their respective 
products. 

Par. 9. The aforesaid false and misleading statements and rep- 
resentations used by respondent in offering for sale and selling the 
various products as herein described, in commerce as herein set out, 
have had and now have the tendency and capacity to, and do, mislead 
and deceive members of the purchasing public into the erroneous and 
mistaken belief that said representations are true, and into the pur- 
chase of substantial quantities of respondent’s various products on 
account of such erroneous and mistaken belief. As a result thereof, 
trade in commerce, among and between the various States of the 
United States has been diverted to respondent from its competitors 
who do not, in the sale and distribution of their products, make use 
of the same or similar misrepresentations. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of competitors 
of the respondent, and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before Randolph Preston, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of the said complaint, brief in support of 
the complaint filed herein, and the Commission having made its find- 
ings as to the facts and its conclusion that the respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Western Refining Co. Inc., a cor- 
poration, trading as The Motex Co., Cote Products Co. or trading 
under any other trade name or names, its officers, agents, representa- 
tives, and employees, directly or through any corporate or other 
device, in connection with offering for sale, sale and distribution of 
medical preparations now known as “Motex,” “Motex Pills,” “Cote 
Pills,” or any other medical preparation composed of substantially 
similar ingredients or possessing substantially similar therapeutic 
properties, whether sold under these names or under any other name 
or names, in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from— 
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1. Representing that respondent’s products constitute safe, compe- 
tent, or scientific remedies or treatments for delayed menstruation or 
hays any value in the treatment thereof, or that their use will have no 
ill effects upon the human body. 

9. Representing that respondent’s products are safe, competent or 
reliable cures or remedies for delayed, sluggish, painful, or suppressed 
menstruation, or that they constitute competent and effective treat- 
ments therefor; or have any value in the treatment thereof. 

3. Representing that respondent’s products are effective in toning 
up the generative organs of the system or act directly on the circula- 
tion of the uterus. 

4. Representing that respondent’s products have any therapeutic 
value so as to correct irregularities, relieve unnatural suppression or 
reestablish the monthly flow, or that said products are effective in 
stubborn or long standing cases of unnatural suppression of menstru- 
ation. 

5. Representing directly or by implication that the use of respond- 
ent’s products will produce a miscarriage if taken by pregnant 
women. 

6. Representing through the failure to reveal that the use of any 
of respondent’s such products may result in serious or irreparable 
injury to health, or through any other means or device, or in any 
other manner that respondent’s preparations contain no harmful or 
dangerous drugs or that the use of said products will have no ill 
effects upon the human body. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


MADAME MARGUERITE TURMEL, INC., ALSO DOING 
BUSINESS AS MADAME MARGUERITE TURMEL AND 
MADAME TURMEL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3513. Complaint, July 27, 1938—Decision, Mar. 28, 1940 


Where a corporation engaged in sale and distribution of its “Knogray” for gray 
or streaked or faded hair, to purchasers in various States and in the District 
of Columbia, in competition with others engaged in sale, in commerce as 
aforesaid, of preparations for same general purposes, and including many 
who do not in any manner misrepresent their products or properties thereof ; 
in advertising its said preparation in newspapers, circulars, bulletins, and 
other publications of interstate circulation— 

Represented that product in question, applied to scalp and hair, would color 
roots thereof and affect color of new growth and eliminate necessity for 
repeated applications to prevent such new growth from showing gray, 
streaked, or faded above scalp line, and that product in question was not a 
dye, and that use thereof would cause natural color to be restored to hair, 
through such statements, among others, as “* * * colors hair roots per- 
fectly,’ “* * * donot confuse * * * with ordinary hair ‘dyes’ where 
you must ask for a specific color * * *” and “You can match the 
exact natural color of your hair perfectly” ; 

Facts being changed color by application of preparation to gray, streaked or 
faded hair of user was not color produced by latter’s bodily functions, but 
results of product’s dyeing or staining properties, and application thereof to 
hair had no effect in changing, and could not change, color of new growth 
hair appearing upon head as such, subsequent to application, unless thereafter 
repeated, and it did not color roots of hair so as to have substantial effect 
on color of new growth, and use did not eliminate the necessity for repeated 
applications in order to prevent such growth from showing gray, streaked or 
faded above scalp line 

With effect of confusing, misleading, and deceiving substantial number of mmbers 
of purchasing public into erroneous and mistaken belief that such state- 
ments and representations relative to efficacy and effectiveness of product 
in question were true, and into purchase thereof because of such beliefs, 
thus engendered, and of thereby diverting unfairly substantial trade in com- 
merce to it from its competitors engaged in the sale and distribution of 
similar preparations or products designed and intended for similar usage, and 
who truthfully advertise extent of value and effectiveness thereof; to the 
injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 
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Before Mr. John J. Keenan, trial examiner. 
Mr. John N. Wheelock and Mr. John R. Phillips, Jr., for the 
Commission. 
Mr. Arthur B. Spingarn and Mr. H. H. Zand, of New York City, 
for respondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Madame Marguerite 
Turmel, Inc., a corporation, doing business under its own name and 
under the trade names Madame Marguerite Turmel and Madame 
Turmel, hereinafter referred to as respondent, has violated the provi- 
sions of the said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect, as follows: 

Paracrary 1. The respondent, Madame Marguerite Turmel, Inc., 
is a corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York, and has its office and 
principal place of business at 256 West Thirty-first Street in the city 
of New York, State of New York. Respondent, under its own name 
and also in the trade names of Madame Marguerite Turmel and 
Madame Turmel, is now and has been for more than 2 years last past, 
engaged in the sale and distribution of a preparation designated as 
“Knogray,” purporting to be for the treatment of human hair for 
the purpose of coloring gray hair or what is referred to as streaked 
or faded hair. Respondent offers for sale and sells such preparation 
to members of the public situated in various States of the United 
States and in the District of Columbia. Respondent causes such 
preparation to be transported from its place of business in the city 
of New York, State of New York, to purchasers thereof located in 
various States of the United States other than the State of New York, 
and in the District of Columbia. In so carrying on its business, 
respondent maintains a course of trade in commerce in such prepara- 
tion among and between the various States of the United States and 
the District of Columbia. 

Par. 2. During all of the times mentioned herein other corporations 
and firms, individuals, and partnerships in the various States of the 
United States have been and are engaged in the business of selling 
preparations designed and used for the same general purposes for 
which respondent represents the preparation “Knogray” to be effec- 
tive, as herein set forth. Such other corporations and such firms, 
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individuals, and partnerships have caused and do cause their said 
preparations, when sold by them, to be transported from various 
States of the United States to, into, and through States other than 
the State of the origin of the shipment thereof, to the respective pur- 
chasers thereof. In the course and conduct of its business of selling 
and distributing the preparation “Knogray” in commerce, as herein 
described, the respondent has been, during all of the times mentioned 
herein, and is now, in competition in said commerce with such other 
corporations and such firms, individuals, and partnerships. 

Par. 3. In the course and conduct of its business of selling the 
preparation “Knogray” in commerce, as herein described, and in 
furtherance of the sale thereof, the respondent, during the times 
mentioned herein, caused statements and representations to appear in 
newspapers, publications, circulars, and bulletins, having an inter- 
state circulation, purporting to be descriptive of such preparation 
and of its effectiveness in use. In furtherance of the sale of such 
preparation, and to create a public demand therefor, the respondent, 
during the times mentioned herein, made, or caused to be made, the 
following statements and representations in advertisements inserted 
in various publications, newspapers, circulars, and bulletins, having 
interstate circulation: 


Knogray colors hair roots perfectly. 

Knogray colors the hair so satisfactorily (the roots as well as the tips of 
the hair). 

Knogray will satisfy you as no other hair coloring can. Please do not confuse 
Knogray with ordinary hair “dyes” where you must ask for a specific color 
and use that color without any chance of varying it. 

You can match the exact natural color of your hair perfectly. 

Not alone can you secure a perfect match for your own hair, but any member 
of your household annoyed with gray hair, can do the same out of your bottle, 
whatever the color of their hair. 

Before hearing of Knogray you never knew that there was a preparation 
which by a very simple and easy process, would enable you to get a perfect 
and exact color match of your hair or any natural shade you desire; and 

With Knogray you can match exactly the natural shade of your hair before 
it starts to turn gray. 

The aforesaid statements, together with many others similar thereto, 
not set out herein, but of the same tenor and meaning, serve as repre- 
sensations on the part of the respondent to members of the purchasing 
public: (1) That the preparation “Knogray” when applied to the 
human scalp and hair will color the roots of the hair and effect the 
color of new growth hair, and eliminate the necessity for repeated 
applications of such preparation in order to prevent the new growth 
of hair from showing gray, streaked, or faded above the scalp line; 
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(2) that such preparation is not a dye; (3) that the use of such 
preparation causes the natural color to be restored to the hair. 

Par. 4. In truth and in fact, the preparation “Knogray” will not 
solor the roots of the hair when applied to the scalp and hair so as 
to have any substantial effect on the color of new growth hair, and its 
use will not eliminate the necessity for repeated applications in order 
to prevent new growth hair from showing gray, streaked, or faded 
above the scalp line. 

The effect upon the color of the hair of the user of such prepara- 
tion is that of a stain or dye. It acts upon the hair as a stain or dye 
in causing the hair of the user thereof, that has become gray, streaked, 
or faded, to appear of a different color. 

The use of such a preparation will not restore or cause the original 
natural color to be imparted to the hair. The changed color pro- 
duced by the application of such preparation to the gray, streaked 
or faded hair of the user is not a color produced by the bodily func- 
tions of such user, but is a result of the dyeing or staining properties 
of such preparation. The application of such preparation to the 
human hair has no effect in changing, and cannot effect a change in, 
the color of the hair which appears upon the head of the user as new 
growth subsequent to such application, unless the application of such 
preparation is thereafter repeated. 

Par. 5. The aforesaid statements and representations of respond- 
ent relative to the efficacy and of the effectiveness in use of the prep- 
aration “Knogray” have a capacity and tendency to and do confuse, 
mislead, and deceive a substantial number of members of the purchas- 
ing public into the erroneous and mistaken beliefs that such state- 
ments and representations are true, and into the purchase of such 
preparation because of said erroneous and mistaken beliefs so en- 
gendered. Substantial trade in said commerce is thereby unfairly 
diverted to respondent from, its competitors who are engaged in the 
sale and distribution of similar preparations, or other preparations, 
designed and intended for similar use, who truthfully advertise the 
extent of the value and effectiveness of their respective preparations. 
In consequence thereof, injury has been done and is being done by 
respondent to competition in commerce among and between the va- 
rious States of the United States. 

Par. 6. The aforesaid acts and practices of respondent as herein 
alleged are all to the pre] udice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition within the 
intent and meaning of the Federal Trade Commission Act. 


MADAME MARGUERITE TURMEL, INO., ETC. 847 
843 Findings 
Report, Frxprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on July 27, 1938, issued, and on 
July 28, 1938, served its complaint in this proceeding upon respond- 
ent, Madame Marguerite Turmel, Inc., a corporation doing business 
under its own name and also in the trade names of) Madame Mar- 
guerite Turmel and Madame Turmel, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. Thereafter respondent filed its answer. After 
hearings had begun, respondent, with the permission of the Commis- 
sion, withdrew its answer and substituted therefor an answer ad- 
mitting all the material allegations of fact set forth in the complaint 
and waiving all intervening procedure and further hearing as to 
the facts. Thereafter this proceeding regularly came on for final 
hearing before the Commission on the complaint and substitute 
answer, and the Commission, having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. The respondent, Madame Marguerite Turmel, Inc., 
is a corporation organized, existing, and doing business under and 
by virtue of the laws of the State of New York, and has its office 
and principal place of business at 256 West Thirty-first Street in 
the city of New York, State of New York. Respondent, under its 
own name and also in the trade names of Madame Marguerite 
Turmel and Madame Turmel, is now and has been for more than 2 
years last past, engaged in the sale and distribution of a preparation 
designated as “Knogray,” purporting to be for the treatment of 
human hair for the purpose of coloring gray hair or what is referred 
to as streaked or faded hair. Respondent offers for sale and! sells 
such preparation to members of the public situated in various States 
of the United States and in the District of Columbia. Respondent 
causes such preparation to be transported from its place of business 
in the city of New York, State of New York, to such purchasers. 
In so carrying on its business, respondent maintains a course of 
trade in such preparation in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 2. During all of the times mentioned herein other corpora- 
tions and firms, individuals, and partnerships in the various States 
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of the United States have been and are engaged in the business of 
selling preparations designed and used for the same general pur- 
poses for which respondent represents the preparation “Knogray” 
to be effective, as herein set forth. Such other corporations and such 
firms, individuals, and partnerships have caused and do cause their 
said preparations, when sold by them, to be transported from various 
States of the United States to, into, and through States other than 
the State of the origin of the shipment to the purchasers thereof. 
In the course and conduct of its said business in commerce, as herein 
described, the respondent has been, and is now, in competition in 
commerce with such other corporations and such firms, individuals, 
and partnerships, many of whom do not in any manner misrepresent 
their said products or the properties thereof. 

Par. 8. In the course and conduct of its said business in commerce, 
as herein described, and in furtherance of the sale of its said prepara- 
tion, the respondent has caused statements and representations to 
appear in newspapers, circulars, bulletins, and other publications 
having an interstate circulation, concerning and descriptive of such 
preparation and of its effectiveness in use, as follows: 

Knogray colors hair roots perfectly. 

Knogray colors the hair so satisfactorily (the roots as well as the tips of 
the hair). 

Knogray will satisfy you as no other hair coloring can. Please do not 
confuse Knogray with ordinary hair “dyes” where you must ask for a specific 
color and use that color without any chance of varying it. 

You can mateh the exact natural color of your hair perfectly. 

Not alone can you secure a perfect match for your own hair, but any member 
of your household annoyed with gray hair, can do the same out of your bottle, 
whatever the color of their hair. 

Before hearing of Knogray you never knew that there was a preparation 
which by a very simple and easy process, would enable you to get a perfect 
and exact color match of your hair or any natural shade you desire: and 

With Knogray you can match exactly the natural shade of your hair before 
it started to turn gray. 

The aforesaid statements, together with many others similar there- 
to, not set out herein, but of the same tenor and meaning, serve as 
representations on the part of the respondent to members of the 
purchasing public: (1) That the preparation “Knogray” when applied 
to the human scalp and hair will color the roots of the hair and affect 
the color of new growth hair, and eliminate the necessity for repeated 
applications of such preparation in order to prevent the new growth 
of hair from showing gray, streaked, or faded above the scalp line; 
(2) that such preparation is not a dye; (3) that the use of such 
preparation causes the natural color to be restored to the hair. 
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Par. 4. In truth and in fact, the preparation “Knogray” will not 
color the roots of the hair when applied to the scalp and hair so as 
to have any substantial effect on the color of new growth hair, and its 
use will not eliminate the necessity for repeated applications in order 
to prevent new growth hair from showing gray, streaked, or faded 
above the scalp line. 

The effect upon the color of the hair of the user of such preparation 
is that of a stain or dye. It acts upon the hair as a stain or dye in 
causing the hair of the user thereof, that has become gray, streaked, 
or faded, to appear of a different anlie 

The use of such preparation will not restore or cause the original 
natural color to be imparted to the hair. The changed color produced 
by the application of such preparation to the gray, streaked, or faded 
hair of the user is not a color produced by the bodily functions of 
such user, but is a result of the dyeing or staining properties of such 
preparation. The application of such preparation to the human hair 
has no effect in changing, and cannot effect a change in, the color of 
the hair which appears upon the head of the user as new growth 
subsequent to such application unless the application of such prepara- 
tion is thereafter repeated. 

Par. 5. The aforesaid statements and representations of respondent 
relative to the efficacy and of the effectiveness in use of the prepara- 
tion “Knogray” have a capacity and tendency to and do confuse, mis- 
lead, and deceive a substantial number of members of the purchasing 
public into the erroneous and mistaken beliefs that such statements 
and representations are true, and into the purchase of such prepara- 
tion because of said erroneous and mistaken beliefs so engendered. 
Substantial trade in said commerce is thereby unfairly diverted to 
respondent from its competitors who are engaged in the sale and 
distribution of similar preparations; or other preparations, designed 
and intended for similar usage, who truthfully advertise the extent 
of the value and effectiveness of their respective preparations. In 
consequence thereof, injury has been done and is being done by 
respondent to competition in commerce among and between the various 
States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of the respondent’s 
competitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material al- 
legations of fact set forth in the complaint, and states that 1t waives 
all intervening procedure and further hearing as to the facts, and the 
Commission having made its findings as to the facts and its conclu- 
sion that respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Madame Marguerite Turmel, 
Inc., a corporation, trading as Madame Marguerite Turmel and as 
Madame Turmel, or trading under any other name or names, its offi- 
cers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale and distribution of its cosmetic preparation designated “Kno- 
gray,” or any other cosmetic preparation composed of substantially 
similar ingredients or possessing substantially similar properties, 
whether sold under that name or any other name or names, in com- 
merce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Representing that said preparation will color the roots of the 
hair or have any effect thereon or on new hair growth, or will restore 
the natural or original color to the hair, or will affect the color of the 
hair in any way other than as a dye. 

2. Representing that said preparation is not a dye or is anything 
other than a dye. 

3. Representing that anything less than repeated applications of 
said preparation will cause the hair to retain the color imparted to 
it by said preparation. ’ 

[tis further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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Complaint 


In THe MAaArrer oF 


JOSEPH T. GIBBONS, TRADING AS WASHINGTON 
LAUNDRY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3930. Complaint, Oct. 18, 1939--—Decision, Mar. 28, 1940 


Where an individual engaged, in the city of Washington, in the laundry, dry 
cleaning, and dyeing business, and in collecting clothes, linens, and other 
articles from customers in the District of Columbia and in the States of 
Maryland and Virginia, and transporting such clothes, ete., to his place of 
business in said District, and thereafter delivering from said place such 
clothes, ete., cleaned, dyed, or laundered, to such various customers, and 
collecting therefrom his charges for so cleaning, etc., and maintaining, as 
thus engaged, course of trade and commerce in and between said District 
and States referred to— 

Represented, through statement on laundry boxes or other containers in which 
were placed many of the clothes, linens, and other articles, ‘““‘We wash 
everything with Ivory Soap,” that he washed with soap in question all 
clothes, linens, and other articles submitted for laundering, facts being he 
had ceased, prior to time concerned, to use such soap exclusively, and did 
not wash therewith all clothes, etc., thus submitted ; 

With capacity and tendency to cause members of purchasing public to have 
erroneous and mistaken belief that he washed with soap in question, well 
and favorably known over period of years by substantial number of pur- 
chasing public and preferred by many for such purpose, all clothes, ete., 
placed with him for cleaning, and, by reason of such belief, to tender to 
him substantial quantities of clothes and other articles, as aforesaid, for 
cleaning and laundering with such soap, and pay him substantial sums 
therefor : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. Lynn C. Paulson for the Commission. 
Mr. Ross H. Snyder, of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Joseph T. 
Gibbons, an individual, trading as Washington Laundry, hereinafter 
referred to as respondent, has been and is using unfair methods of 
competition in commerce, as “commerce” is defined in said act, and 
it appearing to the Commission that a proceeding by it in respect 
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thereof would be in the public interest hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacraPu 1. The respondent, Joseph T. Gibbons, is an individual 
trading as Washington Laundry and having his principal office and 
place of business at 2627 K Street, NW., in the city of Washington, 
District of Columbia. Respondent is now, and for more than 1 year 
last past has been, engaged in the laundry, dry cleaning and dyeing busi- 
ness. Respondent collects-clothes, linens, and other articles from his 
customers at their respective points of location in the District of Co. 
lumbia and in the States of Maryland and Virginia, and transports or 
causes to be transported said clothes, linens, and other articles to his 
aforesaid place of business in the District of Columbia. Respondent 
cleans, dyes, and Iaunders said clothes, linens, and other articles at his 
aforesaid place of business in the District of Columbia, and thereafter 
delivers, or causes to be delivered, from his aforesaid place of business 
in the District of Columbia, said clothes, linens, and other articles 
to his customers at their respective points of location in the District 
of Columbia and in the States of Maryland and Virginia. Respond- 
ent thereafter collects from his aforesaid customers his charges for 
collecting and delivering, and for cleaning, dyeing, or laundering 
said clothes, linens, and other articles. In the course and conduct 
of his aforesaid business, respondent maintains and at all times men- 
tioned herein has maintained, a course of trade in commerce in the 
District of Columbia and between the District of Columbia and the 
States of Maryland and Virginia. 

Par. 2. In the course and conduct of his aforesaid business re- 
spondent delivers from his said place of business in the District of 
Columbia, to his customers at their respective points of location in 
the District of Columbia and in the States of Maryland and Virginia, 
many of the clothes, linens, and other articles, in laundry boxes or 
other containers upon which respondent places or causes to be placed, 
the statement and representation as follows: “We wash everything 
with Ivory Soap.” 

Through the use of aforesaid statements and representation, re- 
spondent represents that he washes with Ivory soap all of the clothes, 
linens, and other articles which are submitted to him for laundering. 

Par. 3. The aforesaid statement and representation by the re- 
spondent is misleading and untrue. In truth and in fact respondent 
does not wash with Ivory soap all of the clothes, linens, and other 
articles which are submitted to him for laundering. In fact, re- 
spondent washes with Ivory soap very few, if any, of said clothes, 
linens, and other articles. 
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Over a period of years Ivory soap has become well and favorably 
known by a substantial number of the purchasing public to such an 
extent that many people prefer to have their clothes, linens, and 
other articles washed or laundered with Ivory soap. 

Par. 4. The use by the respondent of the aforesaid false and mis- 
leading statement and representation has the capacity and tendency 
to, and does, cause members of the purchasing public to have the 
erroneous and mistaken belief that the aforesaid false and misleading 
statement and representation is true, and to tender to respondent sub- 
stantial quantities of clothes, linens and other articles for laundering, 
and to pay respondent substantial sums for such laundering, because 
of the erroneous and mistaken belief that said clothes, linens, and 
other articles were laundered or washed with Ivory soap. 

Par. 5. The aforesaid acts and practices of the respondent, as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 18th day of October 1939, 
issued and served its complaint in this proceeding upon respondent, 
Joseph T. Gibbons, an individual trading as Washington Laundry, 
charging him with the use of unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondent’s answer, the 
Commission, by order entered herein, granted respondent’s motion for 
permission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of fact set forth in said 
complaint and waiving all intervening procedure and further hearing 
as to said facts, and stating that respondent discontinued the use of 
laundry boxes or containers printed as described in the complaint on 
ebout the 15th of December, A. D., 1938, and that since said date he 
has not used any boxes or other containers printed as described 
in the complaint, which substitute answer was duly filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
substitute answer, and the Commission, having duly considered the 
matter, and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 
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Paracraru 1. The respondent, Joseph T. Gibbons, is an individual 
trading as Washington Laundry and having his principal office and 
place of business at 2627 K Street, NW., in the city of Washington, 
District of Columbia. Respondent is now, and for more than 1 year 
last past has been, engaged in the laundry, dry cleaning, and dyeing 
business. Respondent collects clothes, linens, and other articles from 
his customers at their respective points of location in the District of 
Columbia and in the States of Maryland and Virginia and transports, 
or causes to be transported, said clothes, linens, and other articles to 
his aforesaid place of business in the District of Columbia. Respond- 
ent cleans, dyes, and launders said clothes, linens, and other articles 
at his aforesaid place of business in the District of Columbia and 
thereafter delivers, or causes to be delivered, from his aforesaid place 
of business in the District of Columbia, said clothes, linens, and other 
articles to his customers at their respective points of location in the 
District of Columbia and in the States of Maryland and Virginia. 
Respondent thereafter collects from his aforesaid customers his 
charges for collecting and delivering and for cleaning, dyeing, or 
laundering said clothes, linens, and other articles. In the course and 
conduct of his aforesaid business, respondent maintains and at all 
times mentioned herein has maintained, a course of trade in commerce 
in the District of Columbia and between the District of Columbia and 
the States of Maryland and Virginia. 

Par. 2. In the course and conduct of his aforesaid business, for a 
period of time ending on or about the 15th of December A. D., 1938, 
respondent delivered from his said place of business in the District 
of Columbia, to his customers at their respective points of location in 
the District of Columbia and in the States of Maryland and Virginia, 
many of the clothes, linens, and other articles in laundry boxes or 
other containers upon which respondent placed, or caused to be placed, 
the statement and representation as follows: “We wash everything 
with Ivory Soap.” 

Through the use of the aforesaid statement and representation, 
respondent represented that he washed with Ivory Soap all of the 
clothes, linens, and other articles which were submitted to him for 
laundering. 

Par. 3. The aforesaid statement and representation by the re- 
spondent was misleading and untrue. Prior to the time respondent 
ceased to use laundry boxes and containers upon which had been 
placed the representation, “We wash everything with Ivory Soap,” 
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he had ceased to use Ivory Soap exclusively and did not wash with 
Ivory Soap all of the clothes, linens, and other articles which were 
submitted to him for laundering. 

Over a period of years Ivory Soap has become well and favorably 
known by a substantial number of the purchasing public to such an 
extent that many people prefer to have their clothes, linens, and other 
articles washed or laundered with Ivory Soap. 

Par. 4. The use by respondent of the aforesaid false and mislead- 
ing statement and representation had the capacity to, and if con- 
tinued still would, cause members of the purchasing public to have 
the erroneous and mistaken belief that respondent washes with Ivory 
Soap all of the clothes, linens, and other articles which are placed 
with him to be cleaned, and because of said erroneous and mistaken 
belief to tender to respondent substantial quantities of clothes, linens, 
and other articles for cleaning and laundering with Ivory Soap and 
to pay respondent substantial sums for such cleaning and laundering. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint except that he is not now 
using and has not since on or about December 15, 1938, used laundry 
boxes or containers printed as described in the complaint, and states 
that he waives all intervening procedure and further hearing as to 
said facts, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, Joseph 'T. Gibbons, trading as 
Washington Laundry, in connection with the offering for sale, sale 
or solicitation of laundry, dry cleaning or dyeing services in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from representing, directly or by impli- 
cation, that wearing apparel and other articles intrusted or delivered 
to him for laundering or cleaning will be washed with Ivory Soap, 
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or any other designated cleaning agent, when such wearing apparel 
and other articles are not washed or cleaned with Ivory Soap or 
the particular cleaning agent designated. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in © 
which he has complied with this order. 
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PATCH PREMEK CORPORATION, AND H. K. PATCH, 
TRADING AS H. K. PATCH COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3469. Complaint, Sept. 27, 1938’—Decision, Mar. 29, 1940 


Where a corporation and an individual, who was president thereof and con- 
trolled and directed its business activities, sales policies, and practices, 
engaged in sale and distribution of their “Premek 33,” or “C. S. 53,” 
medicinal preparation for various ailments, diseases, and, conditions, to 
purchasers at various points in various other States, in substantial competi- 
tion with others engaged in sale and distribution, in commerce among the 
various States, of preparations for use in connection with treatment of 
ailments, diseases, and conditions for which they recommended and claimed 
their said preparation to be effective and competent treatment, and in- 
cluding many who do not in any manner misrepresent the character, nature, 
and therapeutic properties of their products; in advertisements which 
they disseminated, in cooperation with one another in acts and things below 
set forth, through newspapers and other periodicals of general circulation 
throughout the various States, and through booklets, leaflets, pamphlets, 
and other printed matter distributed among prospective customers— 

(a) Represented that their said preparation was an amazing new discovery, and 
the most effective way to end irritations of all kinds, and that it constituted 
most effective treatment for, and would end, numerous ailments and condi- 
tions, including, among others, eczema, athlete’s foot, prickly heat, skin 
irritations and rashes, acne in various forms, and dandruff and eczema; and 

(b) Represented that use thereof would stop perspiration and provided only 
sure way to prevent noxious body odors, and that it was a bactericide which 
would prevent reinfection and which penetrated skin pores and deep-seated 
organisms, and killed parasites responsible for irritation, and that it 
had been successful in the treatment of chronic irritations where other 
medications had failed ; 

Facts being that only ingredient in preparation in question of therapeutic 
consequence was sulfur in colloidal or finely divided form, which was 
neither new nor amazing discovery, but had been in use as an adjunct or 
accessory in medication generally for a long time, most that could properly 
be claimed for preparation in question, excepting as to scabies, was 
that under proper direction or medical supervision it might be used as 
beneficial accessory treatment in case of some of conditions or ailments | 
in question resulting from superficial or external causes, and it was not 
a quick or effective treatment for, and would not cure, any of conditions, 
symptoms, or ailments in question, with exception aforesaid, and it was 
not a bactericide and would not accomplish results claimed therefor as 
above, and claims as to its therapeutic value and properties greatly ex- 
ceeded those which might truthfully be made for such a product; 


1 Amended and supplemental. 
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With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and that their products possessed 
properties claimed and represented, and would accomplish such results, 
and of causing purchase of substantial quantities thereof as consequence of 
such beliefs, thus induced, and of thereby unfairly diverting to themselves 
trade from their competitors; to the substantial injury of competition in 


commerce : 
Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair acts and practices 


therein. 
Before Mr. Charles P. Vicint and Mr. John J. Keenan, trial exam- 


iners. 
Mr. Jesse D. Kash for the Commission. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Patch Premek 
Corporation, a corporation, and H. K. Patch, individually, and 
trading under the firm name and style, H. K. Patch Co., hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
amended and supplemental complaint, stating its charges in that 
respect as follows: 

ParacrarH 1. Respondent Patch Premek Corporation is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of California with its principal office and 
place of business at 1716 East Seventh Street, Los Angeles, Calif. 
Respondent. H. K. Patch, who is president of said respondent Patch 
Premek Corporation, controls and directs the business activities, sales 
policies, and practices of the respondent Patch Premek Corporation. 
Said respondents have cooperated each with the other and have 
acted in concert in doing the acts and things hereinafter alleged. 
Respondents are now and have been for some time last past en- 
gaged in the business of selling and distributing a certain purported 
medicinal preparation which is recommended for use in the treat- 
ment of various ailments, diseases, and conditions which may be 
present or exist in the human body. This product is known as, and 
sold under the name of “Premek 33,” and is similar to a preparation 
sold by the respondents to the medical profession under the name 
and designation of “C. S. 58.” 
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Par. 2. Respondents, in the course and conduct. of their said busi- 
ness, cause said product, when sold, to be transported from their 
said place of business in the State of California to the purchasers 
thereof located at various points in the several States of the United 
States other than the State of California. Respondents maintain, 
and at all times mentioned herein have maintained, a course of trade 
in said preparation in commerce between and among the various 
States of the United States, in the District of Columbia, and with 
foreign countries. 

Respondents have been and are in substantial competition with 
corporations, firms, partnerships, and individuals likewise engaged 
in the business of selling and distributing in said commerce prepara- 
tions for use in connection with the treatment of the ailments, dis- 
eases, and conditions for which the respondents represent and claim 
their preparation to be an effective and competent treatment. 

There are among the competitors of the respondents in said com- 
merce many who do not in any manner misrepresent the character, 
nature, and therapeutic properties of the products sold and dis- 
tributed by them. 

Par. 3. In the course and conduct of their said business and for 
the purpose of inducing the purchase of their said preparation, re- 
spondents have caused false advertisements containing representa- 
tions and claims with respect to the character, nature, and properties 
of said preparation and the results that may be expected to be ob- 
tained upon the use thereof to be disseminated in commerce as de- 
fined in the Federal Trade Commission Act through the use of 
advertisements in newspapers and other periodicals having a general 
circulation throughout the various States of the United States and 
through the use of booklets, leaflets, pamphlets, and other printed 
matter distributed among prospective purchasers. Among. others, 
and typical of the representations and claims contained in said false 
advertisements so used and disseminated as aforesaid, the respondents 
represent that their said preparation is an amazing new discovery ; 
that it is the most effective way to end irritations of all kinds; that 
it is the most effective treatment for and that its use will end eczema, 
athlete’s foot, dhobie and jock strap itch, prickly heat, insect bites, 
dermatitis herpetiformis, skin irritations and rashes, pimples, bar- 
ber’s itch, chafing, shingles, ringworm or epidermophytosis, scabies, 
impetigo, acne in various forms, pruritus, aching feet, soft corns, 
dandruff and eczema of the scalp, furnuculosis of the ear canal; that 
its use will stop perspiration and it provides the only sure way to 
prevent noxious body odors; that it is a bactericide and will prevent 
reinfection; that it penetrates the skin pores and deep-seated organ- 
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isms and kills the parasites which cause irritation; and that it has 
been successful in the treatment of chronic irritations where other 
medications have failed. 

Par. 4. The aforesaid representations and claims used and desig- 
nated by the respondents in the manner above described are grossly 
exaggerated, misleading and untrue, and constitute false advertise- 
ments. In truth and in fact “Premek 33” is by quantitative analysis 
shown to contain: 


Percent 
@Wolloidalelementaligs Uti meas ee ee eee eee 50.00 
Ea TOSS AOT TS Op GO (SE eS eo ee 3.00 
Resume ds Det aqn ayy thy Ol es eee ere ee eee ee ee .20 
Glycerine: t="2027-2 ee ai eh aA es eee SE eee 5.00 
Gumitiara bie: ish). sh ee de eee RE Way siete eee 5.00 
Waiter becca res nh re ee om eal ey ER Pe ahs og ie SAS 36.8 


and the only ingredient therein of consequence therapeutically is the 
colloidal or finely divided sulfur, and sulfur is neither a new nor an 
amazing discovery but has been in use as an adjunct or accessory in 
medication generally for a long time. Said preparation is not a quick 
or effective treatment for nor will it cure any of the conditions, symp- 
toms, or ailments hereinabove mentioned except scabies. Its use in 
some of such conditions is fraught with possible danger to the public 
health. Except as to scabies, the most that can be accomplished by, or 
properly claimed for, respondents’ said preparation is that as to some 
of the conditions or ailments mentioned, which result from superficial 
or external causes, said preparation may be used under proper direc- 
tion or medical supervision as a beneficial accessory treatment. Said 
preparation is not a bactericide, does not prevent reinfection and does 
not penetrate sufficiently to destroy subcutaneous parasites which 
cause irritation. Respondents’ claims as to the therapeutic value and 
properties of said preparation greatly exceed those which might truth- 
fully be made for such a preparation. 

Par. 5. The use of the aforesaid false advertisements, disseminated 
in the manner above described, induces or is likely to induce, directly 
or indirectly, the purchase of a drug. 

Par. 6. The use by respondents of the foregoing false, deceptive, 
and misleading statements, representations and advertisements, dis- 
seminated as aforesaid, with respect to said preparation, has had, and 
now has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and adver- 
tisements are true and that respondents’ said preparation possesses the 
properties claimed and represented and will accomplish the results 
represented, and causes the purchase of substantial quantities of 
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respondents’ said preparation as a result of the erroneous and mistaken 
beliefs induced as aforesaid. As a result, trade has been diverted 
unfairly to the respondents from their competitors in said commerce 
who truthfully advertise the effectiveness and use of their respective 
products. In consequence thereof, injury has been, and is now being, 
done by respondents to competitors in commerce among and between 
the various States of the United States and in the District of Columbia, 
and with foreign countries. 

Par. 7. The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and of respond- 
ents’ competitors and constitute unfair methods of competition and 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


Rerort, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 28th day of June 1938, issued, 
and on the 5th day of July 1938, served its complaint in this pro- 
ceeding upon the respondent Patch Premek Corporation, a corpora- 
tion charging it with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. Said Patch 
Premek Corporation filed its answer to said complaint on the 18th 
day of July 1938. On September 27, 1938, the Commission issued, 
and subsequently served, its amended and supplemental complaint in 
this proceeding, upon said Patch Premek Corporation, and also upon 
the respondent H. K. Patch, an individual, trading as H. K. Patch 
Co., charging them with the use of unfair methods of competition 
in commerce and unfair acts and practices in commerce in violation 
of the provisions of said act. Thereafter, and after certain hearings 
had been held in this proceeding, the Commission, by order entered 
herein, granted the request of respondent Patch Premek Corporation 
for permission to withdraw its answer filed on July 18, 1988, and 
to substitute therefor an answer admitting all of the material allega- 
tions of fact set forth in said amended and supplemental complaint, 
with one exception therein specified. Said substitute answer, which 
waived all intervening procedure and further hearings as to said 
facts was duly filed in the office of the Commission. The respondent 
H. K. Patch joined in said substitute answer. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint and substitute answer and the Commission 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
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public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 
FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Patch Premek Corporation, is a cor- 
poration organized, existing, and dcing business under and by virtue 
of the laws of the State of California, with its principal office and 
place of business at 1716 East Seventh Street, Los Angeles, Calif. 
Respondent H. K. Patch, an individual, is president of said respond- 
ent, Patch Premek Corporation, and controls and directs the business 
activities, sales policies and practices of respondent, Patch Premek 
Corporation. Respondent, H. K. Patch also trades under the name 
of H. K. Patch Co. Said respondents have cooperated each with the 
other and have acted in concert in doing the acts and things herein- 
after alleged. Respondents are now and have been for some time 
last past engaged in the business of selling and distributing a certain 
medicinal preparation which is recommended for use in the treat- 
ment of various ailments, diseases, and conditions which may be 
present or exist in the human body. This product is known as, 
and sold under the name of “Premek 33” and is also sold by the 
respondents to the medical profession under the name and designation 
OID 09. 

Par. 2. Respondents, in the course and conduct of their said busi- 
ness, cause said product, when sold, to be transported from their 
said place of business in the State of California to the purchasers 
thereof located at various points in various other States of the 
United States. Respondents maintain and at all times mentioned 
herein have maintained a course of trade in said preparation in 
commerce between and among the various States of the United 
States, in the District of Columbia, and with foreign countries. 

Respondents have been and are in substantial competition with 
corporations, firms, partnerships, and individuals also engaged in 
the business of selling and distributing in commerce among and 
between the various States of the United States preparations for 
use in connection with the treatment of the ailments, diseases, and 
conditions for which the respondents represent and claim their prepa- 
ration to be an effective and competent treatment. 

There are among the competitors of respondents in said commerce 
many who do not in any manner misrepresent the character, nature, 
and therapeutic properties of the products sold and distributed by 
them. 

Par. 3. In the course and conduct of their said business and for the 
purpose of inducing the purchase of their said preparation, respond- 
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ents have caused false advertisements containing representations and 
claims with respect to the character, nature and properties of said 
preparation and the results that may be expected to be obtained from 
the use thereof, to be disseminated in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, through the use of ad. 
vertisements in newspapers and other periodicals having a general 
circulation throughout the various States of the United States, and 
through the use of booklets, leaflets, pamphlets, and other printed 
matter distributed among prospective customers. Among others and 
typical of the representations and claims contained in said false ad- 
vertisements so used and disseminated as aforesaid, the respondents 
represent that their said preparation is an amazing new discovery; 
that it is the most effective way to end irritations of all kinds; that it 
is the most effective treatment for and that its use will end eczema, 
athlete’s foot, dhobie and jock strap itch, chafing, shingles, ringworm 
or epidermophytosis, prickly heat, insect bites, dermatitis herpeti- 
formis, skin irritations and rashes, pimples, barber’s itch, scabies, 
impetigo, acne in various forms, pruritus, aching feet, soft corns, 
dandruff and eczema of the scalp, furnuculosis of the ear canal; that 
its use will stop perspiration and it provides the only sure way to 
prevent noxious body odors; that it is a bactericide and will prevent 
reinfection; that it penetrates the skin pores and deep-seated organ- 
isms and kills the parasites which cause irritation ; and that it has been 
successful in the treatment of chronic irritations where other medi- 
cations have failed. 

Par. 4. The Commission finds that the statements and representa- 
tions hereinabove set forth in paragraph 3 hereof, and others similar 
thereto, all of which purport to be descriptive of the remedial, cura- 
tive, or therapeutic properties of respondents’ product, are grossly ex- 
aggerated, misleading and untrue and constitute false advertisements. 
In truth and in fact, “Premek 33” is by quantitative analysis shown to 
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and the only ingredient therein of consequence therapeutically is the 
colloidal or finely divided sulfur, and sulfur is neither a new or an 
amazing discovery, but has been in use as an adjunct or accessory in 
medication generally for a long time. Said preparation is not a 
quick or effective treatment nor will it cure any of the conditions, 
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symptoms, or ailments hereinabove mentioned except scabies. Ex- 
cept as to scabies, the most that can be accomplished by, or properly 
claimed for respendents’ said preparation is that as to some of the 
conditions or ailments mentioned, which result from superficial or 
external causes, said preparation may be used under proper direction 
or medical supervision as a benficial accessory treatment. Said prep- 
aration is not a bactericide, does not prevent reinfection, and does not 
penetrate sufficiently to destroy subcutaneous parasites which cause 
irritation. Respondents’ claims as to the therapeutic value and prop- 
erties of said preparation greatly exceed those which might truthfully 
be made for such a preparation. 

Par. 5. The Commission finds that the aforesaid false advertise- 
ments disseminated in the manner above described induce or are likely 
to induce, directly or indirectly, the purchase of a drug. 

Par. 6. The Commission finds that the use by respondents of the 
foregoing false, deceptive, and misleading statements, representations 
and advertisements disseminated as aforesaid with respect to said 
preparation has had and now has the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing pub- 
lic into the erroneous and mistaken belief that such false statements, 
representations, and advertisments are true and that respondent’s said 
preparation possesses the properties claimed and represented and will 
accomplish the results represented, and causes the purchase of sub- 
stantial quantities of respondents’ said preparation as a result of the 
erroneous and mistaken beliefs induced as aforesaid. As a result, 
trade has been diverted unfairly to respondents from their competi- 
tors, and in consequence substantial injury has been done and is being 
done by respondents to competition in commerce among and between 
the various States of the United States and in the District of 
Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and of respondents’ 
competitors, and constitute unfair methods of competition in com- 
merce and unfair acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Coinmis- 
sion upon the amended and supplemental complaint of the Commis- 
sion and the answer of respondents, in which answer respondents 
admit all the material allegations of fact set forth in said amended 
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and supplemental complaint, with one exception therein specified, and 
state that they waive all intervening procedure and further hearing 
as to the facts, and the Commission having made its findings as to the 
facts and its conclusion that said respondents have violated the pro- 
visions of the Federal Trade Commission Act. 

It is ordered, That the respondents Patch Premek Corporation, a 
corporation, and its officers, and H. K. Patch, individually and trading 
as H. K. Patch Co., or trading under any other name or names, their 
respective representatives, agents, and employees, directly or through 
any corporate or other device, do forthwith cease and desist from: 

Disseminating, or causing to be disseminated, any advertisement by 
means of United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of a medicinal preparation now designated as “Premek 
33” and “CO. S. 53” or any other preparation composed of substantially 
similar ingredients or possessing substantially similar therapeutic 
properties, whether sold under the same name or under any other name 
or names, or disseminating or causing to be disseminated any 
advertisement by any means for the purpose of inducing, or which is 
likely to induce, directly or indirectly, the purchase in commerce, as 
“commerce” is defined in the Federal Trade Commerce Act, of said 
medicinal preparation, which advertisements represent, directly or 
through implication. 

1. That said preparation is a cure, or remedy for eczema, athlete’s 
foot, dhobie or barber’s itch, jock strap itch, prickly heat, insect bites, 
dermatitis herpetiformis, skin irritations or rashes, pimples, chafing, 
shingles, ringworm or epidermophytosis, impetigo, acne, pruritus, 
aching feet, soft corns, dandruff, eczema of the scalp or furnuculosis 
of the ear canal, or that said preparation constitutes a competent or 
effective treatment for any of said ailments or conditions other than 
to serve as an accessory treatment for those which are due to super- 
ficial or external causes only. 

2. That said preparation is a bactericide or that it will prevent 
reinfection, 

3. That the use of said preparation will stop perspiration or prevent 
body odors. 

4. That said preparation is a “new” or an “amazing” discovery. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 


they have complied with this order. 
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In THE MATTER OF 


WILLIAM M. IRVINE, TRADING AS CONSOLIDATED 


SILVER COMPANY OF AMERICA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3789. Complaint, May 12, 1939—Decision, Mar. 29, 1940 


Where an individual engaged in offer and sale of sales-promotional plans, includ- 


ing sales-promotion cards, silverware, and other materials used in connection 
therewith, to retailers and others in the various States and in the District 
of Columbia ; 


In selling, through agents supplied with order blanks, contract forms and various 


(a) 


(b) 


(c) 


other items of advertising literature, plan in question, which contemplated 
distribution by dealer-purchaser to dealer’s customers of cards, purchased 
of said individual at from $3.50 to $4.50 a thousand (with remaining 
payment therefor by merchant due upon receipt of cards), for sending in by 
customer or dealer-purchaser for “redemption” in “William A. Rogers silver- 
ware or tableware”’— 

Represented, through printed forms prepared by him, and setting forth 
terms of agreement between him and retailer, and made use of by his agents 
in taking retailers’ orders, that he would supply to retailer, without charge, 
circulars, posters, and otiier advertising material and display set of silver- 
ware; facts being he failed, in many instances, to supply such circulars and 
advertising material, failed, in many cases, to supply dealers with particular 
display set agreed upon, failed, in one instance, to supply any display set until 
after repeated demands therefor, and, notwithstanding contract reference 
to “display set,” supplied actually, in most instances, as display silverware, 
three small spoons attached to piece of cardboard ; 

Represented, in solicitation of orders through his said agents, that cards 
and operation of entire plan were without cost to dealer, in that he 
would refund to dealer entire purchase price of cards as soon as 25 percent 
thereof had been forwarded to him for redemption by dealer’s customers, 
facts being, under contract provision, no refund was to be made unless and 
until such proportion had been thus sent in, in which event dealer became 
entitled only to refund of price of cards actually sent in, and provision in 
question was couched in such vague and ambiguous language and printed 
in such inconspicuous type as readily to permit his agents to misconstrue 
to retailers provision in question, or entirely ignore same, and dealers, in 
many instances, were unable to obtain from him any refunds, despite fact 
of sending in 25 percent or more of cards as above set forth; 
Represented, through his agents, permitted readily so to represent, through 
character of contract forms and other advertising literature put by him 
into their hands, that he was connected with the manufacturer of William A. 
Rogers silverware, or Oneida, Ltd., and was putting on, for benefit of such 
manufacturer, advertising campaign, notwithstanding fact he had no con- 
nection whatever with company in question and was not authorized to put 
on any such campaign therefor, but merely bought, as any other purchaser, 
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silverware used by him in connection with plans in question, from said 
company or from jobbers or wholesalers of such ware in the open market; 

(d) Represented, through his said agents, that, in addition to supplying circulars 
and other advertising material, he would, at his own expense, distribute 
such circulars in trade area served by retailer, and would otherwise assist 
latter in putting sales-promotional plan into effect, notwithstanding fact, in 
numerous instances, he failed to make such distribution or render such 
assistance; 

(e) Presented his entire sales-promotional plan aforesaid, through his agents, 
to retailers in such a way and under such representations, furthered by 
order blanks and contract forms furnished by him to his agents, as to lead 
retailer to believe that latter’s customers might obtain silverware merely 
by sending to him designated number of sales cards, and that such ware would 
be sent without cost to particular customer sending in said cards for re- 
demption, notwithstanding fact that retailer’s customers, in order to obtain 
such silverware, had to remit to him, along with each card, sum of 1 cent, of 
which requirement and provision set forth on cards themselves, and not sub- 
mitted to retailers upon being solicited, latter in many instances had no 
information until subsequent to their purchase and payment for and receipt 
of delivery of cards in question; and 

(f) Set forth, featured and displayed, in order form and advertising material by 
him supplied to his agents and by latter exhibited to retailer, representations 
to effect that latter’s customers were beneficiaries of a “free offer’ and were 
to receive something free, facts being 1 cent remitted with each card by 
participating customers resulted in payment by latter of substantial amount, 
representing approximately full value of silverware obtained ; 

With effect of misleading and deceiving substantial number of retailers and 
members of purchasing public, who were buying, as above set forth, their 
William A. Rogers silverware of him, into mistaken and erroneous belief 
that they were participating in a bona fide sales-stimulation plan in connection 
with the advertisment of such silverware, with the manufacturer of which 
said individual was in no wise connected other than as indirect purchaser 
therefrom, and with result, as consequence of such erroneous and mistaken 
belief that retailers and members of purchasing public were induced to and 
did purchase substantial quantities of his said sales cards and merchandise: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Before Ur. Webster Ballinger, trial examiner. 
Mr. George Foulkes and Mr. M. C. Pearce for the Commission. 
Mr. Harry N. Pell, of Detroit, Mich., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that William M. Irvine, 
trading as Consolidated Silver Co. of America, hereinafter referred 
to as respondent, has violated the provisions of the said act, and it 
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appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapn 1. The respondent, William M. Irvine, is an individual 
doing business under the name and style of Consolidated Silver Co. 
of America, with his office and principal place of business located 
at 7338 Woodward Avenue, Detroit, Mich. Respondent is now, and 
for more than 1 year last past has been, engaged in the business of 
offering for sale and selling a sales-promotional plan including sales 
promotion cards, silverware and other materials which are used in 
carrying the plan into effect, to retailers and others located in various 
States of the United States and in the District of Columbia. 

Par. 2. The respondent, being engaged in business as aforesaid, 
causes said sales-promotional cards and silverware, and other mate- 
rials used in connection with said sales promotion plan, when sold, 
to be transported from his office and principal place of business in 
Detroit, Mich., to purchasers thereof located at their respective points 
of location in various States of the United States other than the State 
of Michigan and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has 
maintained, a course of trade in said sales cards, silverware, and 
other material in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course of the operation of his business, and in order 
to sell his products, respondent enters into a form of agreement or 
written contracts with retail merchants who are contacted by 
respondent’s selling agents. 

The written form of contract provides for the purchase by the 
merchant of so-called advertising cards or advertising trade cards, 
for which the merchant pays $4.50 per thousand, and the distribution 
of the same to the merchant’s customers by the merchant upon the 
purchase by the customers of a certain specified amount of the 
merchant’s goods. 

By the terms of said contract respondent undertakes to redeem 
advertising cards by sending to a customer, who forwards to respond- 
ent a specified number of said advertising cards, various items of 
merchandise. 

Respondent furnishes retail merchants with various display posters 
and advertisements to be used by said retail merchants in putting 
the aforesaid plan into effect and operation. 

Par. 4. In the course and operation of his business and for’ the 
purpose of inducing retail merchants to purchase his advertising 
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cards and to use the plan above set forth, respondent makes the 
following representations: 

1. That respondent, doing business as Consolidated Silver Co. will 
redeem the sales cards distributed by merchants to their customers 
without any additional cost to the customers, by sending all cus- 
tomers who forwarded a specified number of said cards to said 
company certain designated pieces of silverware or tableware. 

2. That said silverware or tableware is sent “free” to customers 
of retailers who take advantage of and purchase respondent’s sales 
promotion plan. 

3. That respondent refunds to merchants the entire purchase price 
of said sales cards after a designated number of said sales cards have 
been sent in by customers of said merchants for redemption. 

4. That respondent, trading as Consolidated Silver Co. of America, 
is a representative of, or is connected with, or is putting on an 
advertising campaign for, the manufacturers of Wm. A. Rogers 
Silverware Oneida, Ltd., of Oneida, N. Y. 

5. That respondent advertises the sales promotional plan locally 
for merchants who purchase sales cards and assists retail merchants 
in putting said sales-promotional plan into operation and effect. 

6. That the silver spoons sent by respondent to customers in ex- 
change for sales cards are reinforced with additional silver at the 
point of wear, 

7. That the silverware sent to customers by the respondent in 
exchange for sales cards is superior in quality to Tudor plate. 

8. That respondent provides merchants who purchase respondent’s 
plan of sales promotion with display sets of silverware or tableware 
for use by said merchants in putting respondent’s plan into effect. 

9. That the customers of merchants can obtain an entire set of 
silverware or table ware without cost to said customers by securing 
advertising cards and sending said cards to respondent for 
redemption. 

10. That the purchase and use by merchants of respondent’s sales- 
promotional plan is without cost to said merchants. 

Par. 5. Respondent’s representations as above set forth are grossly 
exaggerated, false, misleading, and untrue. In truth and in fact, 
respondent does not redeem the sales cards by sending pieces of 
silverware or tableware to merchants’ customers who forward sales 
cards to respondent for redemption without any additional cost to 
said customers. Respondent requires such customers to pay a sum 
of money in addition to forwarding said sales cards before respond- 
ent redeems the sales cards. The silverware sent to customers of 
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merchants is not free to said customers but they are required to 
pay an amount of money for said silverware, which amount of 
money is substantial and represents full payment for the same. In 
truth and in fact, respondent does not refund to merchants the 
amount of money merchants pay for sales cards after part of the 
sales cards have been sent to respondent for redemption by the mer- 
chants’ customers. Respondent is not a representative of or in any 
manner connected with Oneida, Ltd., except as an indirect purchaser 
of its merchandise. Respondent is not conducting an advertising 
campaign for Oneida, Ltd. The silverware sent to customers for 
redemption of sales cards is not superior in quality to Tudor plate 
and is not comparable with or of similar quality to Tudor plate 
but is Inexpensive and of low quality. The spoons sent to merchants’ 
customers are not reinforced at the point of wear as represented. 
Respondent does not advertise the sales promotional plan locally 
for merchants who purchase sales cards or assist said merchants in 
putting said sales promotional plan into operation and effect. Re- 
spondent does not provide merchants, who purchase respondent’s 
promotional sales plan, with display sets of silverware or tableware 
for use of said merchants in putting said plan into effect. It is 
not possible for customers to acquire an entire set of silverware or 
tableware from respondent by collecting and forwarding sales cards 
to respondent. Respondent’s sales promotion plan is not without 
cost to the merchants who purchase and use the same in their 
business. 

Par. 6. The use by respondent of the aforesaid false, misleading 
and deceptive statements and representations has the capacity and 
tendency to, and does, mislead and deceive retail merchants and 
members of the purchasing public, situated in various States of the 
United States, into the erroneous and mistaken belief that such 
statements and representations are true and into the purchase of 
respondent’s sales-promotional plan and silverware or tableware. 

Par. 7. The aforesaid acts and practices of said respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 


Act. 


Report, Finprn¢s as To THE Facrs, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 12th day of May 1939, issued 
and subsequently served its complaint in this proceeding upon re- 
spondent, William M. Irvine, trading as Consolidated Silver Co. of 
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America, charging him with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by George Foulkes, attorney for the 
Commission, and in opposition to the allegations of the complaint 
by Harry N. Dell, attorney for the respondent, before Webster 
Ballinger, an examiner of the Commission theretofore duly desig- 
nated by it, and said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto, testimony 
and other evidence, brief in support of the complaint (respondent not 
having filed brief and oral argument not having been requested) and 
the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. The respondent, William M. Irvine, is an individual 
doing business under the name and style of Consolidated Silver Co. 
of America with his office and principal place of business located at 
7338 Woodward Avenue, Detroit, Mich. Respondent is now, and for 
more than 2 years last past has been engaged in the business of offer- 
ing for sale and selling a sales-promotional plan, including sales- 
promotion cards, silverware and other materials which are used in 
carrying the plan into effect, to retailers and others located in various 
States of the United States and in the District of Columbia. 

Par. 2. The respondent causes said sales-promotion cards and 
silverware and other materials used in connection with said sales pro- 
motional plan, where sold, to be transported from his office and 
principal place of business in Detroit, Mich., to purchasers thereof 
located at their respective points of location in various States of the 
United States other than the State of Michigan and in the District 
of Columbia. Respondent maintains a course of trade in said sales 
cards, silverware, and other materials in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 3. The respondent sells his sales-promotional plan to retailers 
located in cities throughout the various States of the United States, 
such sales being made through the medium of agents who travel about 
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the country contacting retailers in various lines of business. Such 
retailers are solicited by the agents to participate in respondent’s 
sales-promotional plan by giving the agents orders for respondent's 
sales cards or advertising cards. In making such contacts and solici- 
tations respondent’s agents are supplied with order blanks, contract 
forms, and various other items of advertising literature, which facil- 
itate misrepresentation on the part of such agents with respect to the 
character of respondent’s sales-promotional plan. Such material is 
furnished to the agents by respondent. 

Under the respondent’s sales-promotional plan the dealer distrib- 
utes certain sales cards among his customers as merchandise is pur- 
chased by such customers, and the customer may forward such cards 
to the respondent for “redemption” in “William A. Rogers silverware 
or tableware.” The purchase price of such cards to the retailer 
ranges from $3.50 per thousand to $4.50 per thousand. A part of the 
purchase price is payable at the time the order is given and the re- 
mainder upon the receipt of the cards by the dealer. On one side 
such cards bear the name of the dealer together with certain adver- 
tising on behalf of such dealer. On the reverse side such cards bear 
certain language purporting to disclose the manner in which the 
respondent will redeem such cards by giving merchandise therefor. 

Par. 4. The orders taken by respondent through his agents from 
retail dealers for such sales cards are on printed forms prepared by 
respondent which set forth the terms of the agreement between the 
respondent and the retail dealer. Among such provisions is one to 
the effect that the respondent will supply to the retailer without 
charge circulars, posters, and other advertising material and a display 
set of silverware. The Commission finds, however, that in many in- 
stances such circulars and advertising material are not supplied by the 
respondent as provided in the contract, and the respondent has in 
many cases failed to supply dealers with the particular display set 
of silverware agreed upon. In one instance the respondent failed to 
supply any display set until after repeated demands had been made 
by the retailer. While the contract refers to a display “set” of silver- 
ware, thus implying that a substantial number of pieces of silverware 
will be supplied, actually the only display silverware supplied in most 
instances has consisted of but three small spoons attached to a piece 
of cardboard. 

Par. 5. In soliciting orders for sales cards the respondent’s agents 
represent that the cards and the operation of the entire sales promo- 
tional plan are without cost to the dealer, in that the respondent will 
refund to the dealer the entire purchase price of the cards as soon as 
25 percent of the cards have been forwarded to the respondent by the 
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dealer’s customers for redemption. The actual provision of the con- 
tract is that no refund will be made to the dealer unless and until 25 
percent of the cards have been sent in for redemption, and even then 
the dealer is not entitled to the refund of the entire purchase price of 
all cards purchased but it is entitled only to a refund of the price of 
the cards actually sent in for redemption. The Commission finds that 
this provision of the order is couched in such vague and ambiguous 
language and is printed in such inconspicuous type as to readily 
permit respondent’s agents to misconstrue to retail dealers such pro- 
vision of the contract or entirely ignore it. 

The Commission further finds that in many instances dealers have 
been unable to obtain any refunds from the respondent despite the 
fact that 25 percent or more of the cards had been sent in for 
redemption. 

Par. 6. The Commission further finds that the contract forms and 
other advertising literature put into the hands of his agents by the 
respondent are of such a character as to readily permit representation 
by such agents to the effect that the respondent is connected with the 
manufacturer of William A. Rogers silverware, to wit, Oneida, Ltd., 
or is putting on an advertising campaign for the benefit of such manu- 
facturer. The Commission further finds that respondent’s agents 
have in fact generally made such representations. Actually the re- 
spondent has no connection whatever with Oneida, Ltd., and is not 
authorized to put on any advertising campaign for such company. 
Respondent merely purchases his silverware used in connection with 
these plans from Oneida, Ltd., or from jobbers or wholesalers of such 
silverware in the open market like any other purchaser. 

A further representation made by respondent’s agents to dealers 
is that, in addition to supplying circulars and other advertising mate- 
rial, the respondent will, at his own expense, distribute such circulars 
into trade areas served by the retailer and will otherwise assist the 
retailer in putting the sales-promotional plan into effect. The Com- 
mission finds that in numerous instances the respondent has failed to 
make such distribution or render such assistance. 

Par. 7. The entire sales-promotional plan is presented by respond- 
ent’s agents to retailers in such a way and under such representations 
as to lead the retailer to believe that his customers may obtain silver- 
ware merely by sending to respondent a designated number of sales 
cards, and that such silverware will be sent without cost to the particu- 
lar customer sending in such cards for redemption. The order blanks 
and contract forms furnished by respondent to his agents further such 
representation. The Commission finds, however, that in order to 
obtain such silverware the retail merchant’s customers must remit to 
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respondent along with each card the sum of 1 cent. While the sales 
cards themselves state that 1 cent must be remitted with each card, 
such cards are not submitted to the retail dealers at the time the dealers 
are solicited, and in many instances the retailers have no information 
with respect to this additional charge until after they have purchased 
and paid for the sales cards and received delivery thereof. 

Par. 8. The order form and advertising material supplied by the 
respondent to his agents, and exhibited by the agents to retail dealers, 
prominently feature and display representations to the effect that the 
retailer’s customers are the beneficiaries of a “free offer” and are to 
receive something “free.” Actually the requirement that 1 cent be 
remitted with each card sent in by customers of retailers participating 
in the plan results in the payment by such customers of a substantial 
amount which represents approximately the full value of the silverware 
obtained. 

Par. 9. The Commission finds that the respondent’s use of the acts 
and practices herein set forth has had, and now has, a tendency and 
capacity to, and does, mislead and deceive a substantial number of 
retailers and members of the purchasing public into the mistaken 
and erroneous belief that they are participating in a bona fide sales 
stimulation plan in connection with the advertising of William A. 
Rogers silverware, whereas such retailers and members of the pur- 
chasing public are in fact merely purchasing William A. Rogers silver- 
ware from the respondent, who is in no way connected with the 
manufacturer of William A. Rogers silverware other than as an in- 
direct purchaser therefrom. As a result of such erroneous and mis- 
taken belief retailers and members of the purchasing public have been 
induced to and have purchased substantial quantities of respondent’s 
sales cards and merchandise. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before Webster Ballinger, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
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thereto, brief on behalf of the Commission in support of the com- 
plaint (respondent not having filed brief and oral argument now 
having been requested), and the Commission having made its find- 
ings as to the facts and its conclusion that said respondent. has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, William M. Irvine, trading as 
Consolidated Silver Co. of America, or trading under any other 
name, his representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale, and distribution in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of silverware or of sales 
promotional plans, including sales cards, gift cards, premium certifi- 
cates or coupons redeemable in silverware or other articles of mer- 
chandise, do forthwith cease and desist from: 

1. Representing that the respondent is a representative of or has 
any connection with the manufacturer of Wm. A. Rogers silverware ; 
provided, however, that this order shall not be construed to prohibit 
the respondent from dealing in such silverware. 

2. Representing that the respondent is conducting any special cam- 
paign or advertising campaign to introduce or advertise any article 
of merchandise on behalf of the manufacturer of Wm. A. Rogers 
silverware or on behalf of any other manufacturer or concern. 

3. Representing to purchasers of respondent’s sales-promotional 
plans, or to their customers, that sales cards, gift cards, premium 
certificates, or other similar devices can be redeemed in silverware 
or other merchandise unless and until all the terms and conditions 
of such offer are clearly and unequivocally stated in equal con- 
spicuoushess and in immediate connection or conjunction with such 
offer and there is no deception as to the price to be paid in connec- 
tion with the obtaining of such silverware or other articles of 
to such conditions. 

4. Representing that respondent will refund any sum of money 
to dealers purchasing said sales cards, gift cards, premium certifi- 
cates, or other and similar devices on the redemption of a specified 
number of cards or certificates when such refund is not actually 
made, and if there are any conditions connected with such refund 
such conditions must be clearly and unequivocally stated in equal 
conspicuousness and in immediate connection or conjunction with 
such offer of refund in such a manner that there is no deception as 
to such condition. 

5. Representing that respondent will give silverware or other mer- 
chandise free, when such silverware or other merchandise is not 


actually given free. 
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6. Representing that respondent will advertise his sales-promo- 
tional plan locally for dealers purchasing such plan or that respond- 
ent will assist such dealers in putting such plan into operation, when 
in fact respondent does not conduct such advertising and render 
such assistance. 

7. Representing that respondent will supply dealers purchasing 
respondent’s sales-promotional plan with display sets of silverware 
or other merchandise for use in putting such plan into operation, 
when respondent does not supply such display sets as represented. 

Tt is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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VALLIGNY PRODUCTS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3602. Complaint, Sept. 23, 1938—Decision, Mar. 30, 1940 


Where a corporation engaged in manufacture, sale, and distribution of its 


(a) 


(b) 


’ 


“Shampoo-Kolor” hair preparation, to members of purchasing public in 
various States and in the District of Columbia, in substantial competition 
with others engaged in sale and distribution of other preparations and 
products for treatment of conditions of the hair for which it recommended 
use of its said preparation, and including many who do not in any manner 
misrepresent their products or properties thereof, and who do not make 
any other false statements in connection with their sale and distribution; 
in advertisements which it disseminated through newspapers and publi- 
cations circulating throughout the various States, and through bulletins 
distributed among prospective purchasers, and through other means— 
Represented that said ‘“Shampco-Kolor”’ would color roots of hair and 
affect color of new growth and eliminate necessity of repeated applica- 
tions to prevent new hair growth from showing gray, streaked, or faded 
above scalp line, and would cause natural color to be restored to hair, 
facts being applications of such preparation did not have any effect on color 
of new growth and use thereof would not restore natural color or cause 
original natural color to be imparted to hair, and such product would not 
color roots of hair, and change in color produced by application thereof 
to gray, streaked, or faded hair was not produced by user’s bodily functions, 
but was result of product’s dyeing or staining properties, change in color 
of hair appearing after application could not be effected subsequent thereto, 
unless application was thereafter repeated, and its claims for its said 
product, as above indicated, were grossly exaggerated, false and deceptive, 
and greatly exceeded any claims as to efficacy thereof which might 
truthfully be made; and 

Represented that such preparation was manufactured in France or 
imported therefrom into the United States, and was uniquely different or 
entirely revolutionary in methods or results, through such statements as 
“The uniquely different French hair-coloring preparation,” “Hntirely revo- 
lutionary in method and in results,” “No other preparation can make same 
claim! for coloring hair * * *,” and “The modern French way. * * *,” 
ete., facts being it was not made or compounded in France or imported 
therefrom into the United States, but was domestically made product, 
mixture of aniline dyes contained therein was also contained in competi- 
tive products, similar results could be obtained from use of other hair dyes 
of similar nature, and it was not uniquely different or entirely revolu- 
tionary, etc., as above claimed; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and that its said product possessed 
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properties claimed and represented and would accomplish results indicated, 
and with result of causing substantial portion of such public, because of 
such belief, to purchase substantial quantities of its preparation afore- 
said, and of thereby diverting trade unfairly to it from its said competitors 
who truthfully advertise the effectiveness of their respective preparations 
and products; to the injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition in commerce and unfair and 


deceptive acts and practices therein. 
Before Mr. Edward EF. Reardon, trail examiner. 
Mr. George Foulkes and Mr. John R. Phillips, Jr., for the 


Commission. 
Mr. Arthur B. Spingarn, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Valligny Products, 
Inc., a corporation, hereinafter referred to as respondent, has vio- 
lated the provisions of the said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that re- 
spect, as follows: 

ParagrarH 1. The respondent, Valligny Products, Inc., is a corpo- 
ration organized, existing, and doing business under and by virtue of 
the laws of the State of New York and having its office and principal 
place of business at 254 West Thirty-first Street, New York City, 
Nee 

Par. 2. The respondent is now and has been for more than 2 years 
last past engaged in the business of manufacturing, selling, and 
distributing a preparation designated as “Shampoo-Kolor” purport- 
ing to be for the treatment of human hair for the purpose of coloring 
gray hair or streaked or faded hair. Respondent sells said prepara. 
tion to members of the purchasing public situated in various States 
of the United States and the District of Columbia, and causes 
the said preparation, when sold by it, to be transported from its 
aforesaid place of business in the State of New York to the pur- 
chasers thereof at their respective points of location in various States 
of the United States, other than the State of New York, and in the 
District of Columbia. Respondent maintains, and at all times men- 
tioned herein has maintained, a course of trade in commerce in said 
preparation among and between the various States of the United 
States and the District of Columbia. 
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Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and the District of Columbia with other corporations and with part- 
nerships, firms, and individuals selling and distributing other prepa- 
rations and products designed and intended for, and used in, the 
treatment of the conditions of the human hair for which respondent 
recommends the use of its said preparation. Among such compet- 
itors in said commerce are many who do not in any manner misrep- 
resent their said preparations and products or the properties thereof, 
and who do not make any other false statements in connection with 
the sale and distribution of their said preparations and products. 

Par. 4. In the course and conduct of its said business, and for the 
purpose of inducing the purchase of its said preparation, respondent 
has caused false advertisements, containing representations and 
claims with respect to the properties of said preparation and the 
results that may be expected to be obtained from the use thereof, 
to be disseminated in commerce, as defined in the Federal Trade 
Commission Act, through the use of advertisements in newspapers 
and other publications having a circulation throughout the various 
States of the United States, through bulletins distributed among 
prospective purchasers of said preparation and through other means. 
Among and typical of the representations contained in said false ad- 
vertisements so used and disseminated as aforesaid are the following: 

The uniquely different French hair-coloring preparation. 

Entirely revolutionary in method and in results. 

Colors roots; leaving hair soft, natural. 

Colors roots. 

No other preparation can make same claim for coloring hair as Shampoo- 
Kolor does. 

The modern French way, producing even, natural, lasting shades always. 

Will color every gray hair at roots near scalp as no other preparation does. 

Most natural color ever used. 

Par. 5. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not herein set out, 
all of which purport to be descriptive of respondent’s preparation 
and its effectiveness in the treatment of the human hair for the pur- 
pose of coloring gray, streaked, or faded hair, respondent has rep- 
resented, directly and by implication, among other things: (1) That 
the preparation “Shampoo-Kolor,” when applied to the human scalp 
and hair, will color the roots of the hair and affect the color of new 
growth hair and eliminate the necessity for repeated applications of 
such preparation in order to prevent the new growth of hair from 
showing gray, streaked or faded above the scalp line; (2) that the 
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use of such preparation causes the natural color to be restored to the 
hair; (3) that such preparation is manufactured in France or 1s 
imported into the United States from France; and (a) that such 
preparation is uniquely different or entirely revolutionary 1n methods 
or results. 

Par. 6. The aforesaid representations, used and disseminated by 
respondent in the manner above described, are grossly exaggerated, 
misleading, and untrue and constitute false advertisements. In truth 
and in fact, the preparation “Shampoo-Kolor” will not color the roots 
of the hair when applied to the scalp and hair. Applications of such 
preparation do not have any effect on the color of new growth hair. 
The use of such preparation will not restore or cause the original 
natural color to be imparted to the hair. The change in color pro- 
duced by the application of such preparation to the gray, streaked, 
or faded hair of the user is not a color produced by the bodily functions 
of such user but is a result of the dyeing or staining properties of 
such preparation. The application of such preparation to the human 
hair has no effect in changing, and cannot affect a change in, the color 
of the hair which appears upon the head of the used as new growth, 
subsequent to such application, unless the application of such prepara- 
tion is thereafter repeated. 

The aforesaid preparation which is sold and distributed in the 
United States by the respondent is not manufactured or compounded 
in France and such preparation is not imported into the United States 
from France. Such preparation is compounded or manufactured by 
the respondent in the United States. Such preparation contains a 
mixture of aniline dyes and is not “uniquely different” for the reason 
that various other hair dyes which are sold and distributed in the 
United States by competitors of the respondent contain a mixture of 
aniline dyes. Such preparation is not “entirely revolutionary in 
methods or results,” for similar results can be secured by the use of 
various other hair dyes of a similar nature. 

Respondent’s claims as to the efficacy of said preparation are grossly 
exaggerated, false, and deceptive, and greatly exceed any claims as to 
the efficacy of said preparation which might truthfully be made. 

Par. 7. The use of the aforesaid false advertisements disseminated 
in the manner above described, induces, or is likely to induce, directly 
or indirectly, the purchase of a cosmetic. 

Par. 8. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid, with respect to said preparation, has had, and 
now has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
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mistaken belief that such false statements, representations, and ad 
vertisements are true, and that respondent’s said preparation possesses 
the properties claimed and represented and will accomplish the results 
indicated, and causes a substantial portion of the purchasing public, 
because of said erroneous and mistaken belief, to purchase substantial 
quantities of respondent’s said preparation. 

As a result, trade has been diverted unfairly to the respondent from 
its competitors in said commerce who truthfully advertise the effec- 
tiveness in use of their respective preparations and products as de- 
scribed in paragraph 3. In consequence thereof, injury has been, and 
is now being, done by respondent to competition in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on September 23, 1938, issued, and 
on September 26, 1938, served, its complaint in this proceeding upon 
respondent, Valligny Products, Inc., a corporation, charging it with 
the use of unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce, in violation of the 
provisions of said act. Thereafter, respondent filed its answer. 
After hearings had begun, respondent, with the permission of the 
Commission, withdrew its answer and substituted therefor an an- 
swer admitting all the material allegations of fact set forth in the 
complaint and waiving all intervening procedure and further hear- 
ing as to the facts. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the complaint and sub- 
stitute answer, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPu 1. The respondent, Valliigny Products, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of New York and has its office and prin- 


882 FEDERAL TRADE COMMISSION DECISIONS 


Findings SO EER} 


cipal place of business at 254 West Thirty-first Street, New York. 
Nays 

Par. 2. The respondent is now and has been for more than 2 years 
last past engaged in the business of manufacturing, selling, and dis- 
tributing a preparation designated as “Shampoo-Kolor” purporting 
to be for the treatment of human hair for the purpose of coloring 
eray hair or streaked or faded hair. Respondent sells said prepara- 
tion to members of the purchasing public situated in various States 
of the United States and in the District of Columbia, and causes 
the said preparation, when sold by it, to be transported from its 
aforesaid place of business in the State of New York to such pur- 
chasers. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said preparation in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 3. Respondent is engaged in substantial competition in com- 
merce among and between the various States of the United States 
and in the District of Columbia with other corporations and with 
partnerships, firms, and individuals selling and distributing other 
preparations and products designed and intended for, and used in, 
the treatment of the conditions of the human hair for which re- 
spondent recommends the use of its said preparation. Among such 
competitors in said commerce are many who do not in any manner 
misrepresent their said preparations and products or the properties 
thereof, and who do not make any other false statements in connec- 
tion with the sale and distribution of their said preparations and 
products. 

Par. 4. In the course and conduct of its said business, in commerce, 
as herein described, for the purpose of inducing the purchase of its 
said preparation, respondent has caused representations and claims 
with respect to the properties of said preparation and the results 
that may be expected to be obtained from the use thereof, to be dis- 
seminated in commerce, as defined in the Federal Trade Commission 
Act, through the use of advertisements in newspapers and other 
publications having a circulation throughout the various States of 
the United States, through bulletins distributed among prospective 
purchasers of said preparation and through other means. Among 
and typical of the representations so used and disseminated as afore- 
said are the following: 

The uniquely different French hair-coloring preparation. 

Entirely revolutionary in method and in results. 


Colors roots; leaving hair soft, natural. 
Colors roots. 
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No other preparation can make same claim for coloring hair as Shampoo- 
Kolor does. 

The modern French way, producing even, natural, lasting shades always. 

Will color every gray hair at roots near scalp as no other preparation does. 

Most natural color ever used. 

Par. 5. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not herein set out, all of 
which purport to be descriptive of respondent’s preparation and its 
effectiveness in the treatment of the human hair for the purpose of 
coloring gray, streaked, or faded hair, respondent has represented, 
directly and by implication, among other things: (1) That the prepa- 
ration “Shampoo-Kolor,” when applied to the human scalp and hair, 
will color the roots of the hair and affect the color of new growth 
hair and eliminate the necessity for repeated applications of such 
preparation in order to prevent the new growth of hair from showing 
gray, streaked or faded above the scalp line; (2) that the use of such 
preparation causes the natural color to be restored to the hair; (3) that 
such preparation is manufactured in France or is imported into the 
United States from France; and (4) that such preparation is uniquely 
different or entirely revolutionary in methods or results. 

Par. 6. The aforesaid representations, used and disseminated by 
respondent in the manner above described, are grossly exaggerated, 
misleading, and untrue and constitute false advertisements. In truth 
and in fact, the preparation “Shampoo-Kolor” will not color the roots 
of the hair when applied to the scalp and hair. Applications of such 
preparation do not have any effect on the color of new growth hair. 
The use of such preparation will not restore the natural color to hair 
or cause the original natural color to be imparted to the hair. The 
change in color produced by the application of such preparation to 
the gray, streaked or faded hair of the user is not a color produced 
by the bodily functions of such user but is a result of the dyeing 
or staining properties of such preparation. The application of such 
preparation to the human hair cannot effect a change in the color 
of the hair which appears upon the head of the user as new growth, 
subsequent to such application, unless the application of such 
preparation is thereafter repeated. 

The aforesaid preparation which is sold and distributed in the 
United States by the respondent is not manufactured or compounded 
in France and such preparation is not imported into the United States 
from France. Such preparation is compounded or manufactured by 
the respondent in the United States. Such preparation contains a 
mixture of aniline dyes and is not “uniquely different” for the reason 
that various other hair dyes which are sold and distributed in the 
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United States by competitors of the respondent contain a mixture of 
aniline dyes. Such preparation is not “entirely revolutionary in 
methods or results,” for similar results can be secured by the use of 
various other hair dyes of a similar nature. 

Respondent’s claims as to the efficacy of said preparation are grossly 
exaggerated, false, and deceptive, and greatly exceed any claims as to 
the efficacy of said preparation which might truthfully be made. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements with 
respect to said preparation, disseminated as aforesaid, has had, and 
now has, the capacity and tendency to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations and adver- 
tisements are true, and that respondent’s said preparation possesses 
the properties claimed and represented and will accomplish the results 
indicated, and causes a substantial portion of the purchasing public, 
because of said erroneous and mistaken belief, to purchase substantial 
quantities of respondent’s said preparation. 

As a result, trade has been diverted unfairly to the respondent from 
its competitors in commerce as herein described who truthfully adver- 
tise the effectiveness in use of their respective preparations and prod- 
ucts. In consequence thereof, injury has been, and is now being, done 
by respondent to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations 
of fact set forth in the complaint, and states that it waives all inter- 
vening procedure and further hearing as to the facts, and the Com- 
mission having made its findings as to the facts and its conclusion that 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 


VALLIGNY, PRODUCTS, INC. 885 
877 Order 


It is ordered, That the respondent, Valligny Products, Inc., a cor- 
poration, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale, and distribution of its cosmetic preparation designated 
“Shampoo-Kolor,” or any other cosmetic preparation composed of 
substantially similar ingredients or possessing substantially similar 
properties, whether sold under that name or any other name or names, 
in commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from : 

1. Representing that said preparation will color the roots of the 
hair or have any effect thereon or on new hair growth, or will restore 
the natural or original color to the hair, or will affect the color of 
the hair in any way other than as a dye. 

2. Representing that anything less than repeated applications of 
said preparation will cause the hair to retain the color imparted to 
it by said preparation. 

3. Representing that said preparation is compounded or manu- 
factured in France or in any country other than the United States. 

4. Representing that said preparation is “unique” or “revolutionary” 
in methods or results. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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JOHN F. JELKE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3347. Complaint, Mar. 3, 1938—Decision, Apr. 3, 1940 


Where a corporation engaged in manufacture of a certain oleomargarine product 


(a) 


composed of vegetable fat added to that portion of milk from which butter- 
fat had been removed, and of added vitamin concentrates, so that emulsion 
in question contained vitamins A and D, and in sale and distribution of said 
product for use as a spread for bread, seasoning, cooking, and for same or 
similar purposes as those for which butter is used, through wholesalers and 
retailers and by sale directly to consumers, to purchasers in various other 
States and District of Columbia, in substantial competition with others 
engaged in making and selling oleomargarine and butter and sale and dis- 
tribution of such products in commerce among the various States and in 
the District of Columbia, including those who make, distribute, and sell 
former without in any way misrepresenting the content thereof or method 
by which made; in advertising its said product in magazines and other media 
having general circulation among purchasers and prospective purchasers 
at various points throughout the United States and in the District of 
Columbia— 

Represented and implied that its said oleomargarine product was made in 
or from whole milk or milk from which no part of the cream or butterfat 
content had been removed, and that it contained butterfat extracted from 
whole milk or cream taken therefrom by a process of churning as used in the 
making of butter, through use of such terms and words as “fresh pasteurized 
milk,” “pastuerized milk,” “churn,” “churned,” and “churnery,” and depiction 
of old-fashioned dasher butter churn in connection with aforesaid words and 
terms, and term “milk solids” as used in such statements as “made entirely 
from pure vegetable oils, churned in FRESH, PASTEURIZED MILK,” and 
depiction above referred to, together with such statements as “From a sunlit 
churnery,” etc., and “made from wholesome American vegetable oils churned 
in a large percentage of pasteurized milk,” ete. ; 


Facts being product in question was not made in or from whole milk, but from 


(b) 


skim or skimmed milk from which cream or butterfat content had been re- 
moved, and contained no butterfat extracted from whole milk or cream 
taken therefrom by process of churning, as used in the making of butter, 
and was not “churned,” as used and understood by purchasing public; and 
Represented, imported, and implied that its said product contained an appre- 
ciable quantity of milk solids, including butterfat extracted from whole 
milk, and contained more of such solids than butter, and had more food 
value than butter, through statement that there were “43.8% more milk 
solids” in its said margarine “than in expensive spreads for bread,” and 
Such statements as “Milk Solids Contain Protein—Milk Sugar—and 
IME ALS) 7 ei cee 


Facts being that said product did not contain the butterfat solid from milk, 


the principal, most valuable, and commonly known milk solid, less than 114 
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percent of its product was milk solids which, as therein contained and con- 
tained in butter to the extent of 1 percent, were of no significance to either 
product, and its own preparation did not contain the milk solid butterfat 
which makes up about 80 percent of butter and, in short, contained no 
appreciable quantity of milk solids and no butterfat, principal and most 
valuable milk solid in butter, and did not contain more milk solids than 
butter and was not of more value as food than such product ; 

With tendency and capacity to mislead and deceive substantial portion of pur- 
chasing public, through such false, deceptive and misleading statements and 
representations and aforesaid depiction in connection therewith, into errone- 
ous belief that its said product was made in or from whole milk and con- 
tained butterfat extracted therefrom or from the cream taken therefrom 
through churning, as used in the making of butter, and contained an ap- 
preciable quantity of milk solids, including butterfat extracted from whole 
milk, and more of such solids than butter, and had, therefore, more food 
value than said product, and to induce number of. consuming public, because 
of such erroneous belief, to purchase its said product, and thereby unfairly 
to divert trade to it from competitors in commerce: 

Held, That such acts and practices, under the circumstances set forth, were each 
and all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition. 


Before Mr. John L. Hornor, trial examiner. 

Mr. John M. Russell for the Commission. 

Mr. Carroll J. Lord of Ashcraft & Ashcraft, of Chicago, Ill., for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that the 
John F. Jelke Co., Inc., hereinafter referred to as “respondent” has 
been, and is now, using unfair methods of competition in commerce 
as “commerce” is defined in said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrary 1. Respondent, John F. Jelke Co., Inc., is an Illinois 
corporation, which has its principal office and place of business at 
759 South Washtenaw Avenue in the city of Chicago, State of 
Illinois. Respondent is now, and has been for some time, engaged 
in the business of making, and selling, and distributing in commerce 
as herein set out, a certain product known as “Good Luck Oleo- 
margarine.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said product, when sold, to be transported from its office and 
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place of business in the State of Illinois to purchasers thereof located 
at various points in States of the United States other than the 
State from which said shipments are made. Respondent now main- 
tains a constant current of trade in commerce in said product, dis- 
tributed and sold by it, between and among the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other corpora- 
tions and with firms and individuals engaged in the business of 
making, and in selling and distributing oleomargarines and butter 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

In the course and operation of said business, and for the purpose 
of inducing the purchase of its said oleomargarine, respondent has 
made use of advertisements in newspapers, magazines, and period- 
icals having a general circulation throughout the various States of 
the United States and has also made use of other types of advertising 
generally circulated to purchasers and prospective purchasers located 
in all of the States, containing statements regarding the content of 
its said product and regarding the methods whereby it is produced 
or made. 

Among such statements so made and used by the respondent as to 
its said product appear the following representations, and other rep- 
resentations of similar import and meaning : 

Made from pure vegetable products churned in fresh, pasteurized milk. 

From a sunlit churnery. 

* * * made from wholesome American vegetable oils churned in a large per- 
centage of pasteurized milk * * * 

There are 43.8% more milk solids in Good Luck Margarine than in expensive 
spreads for bread. 

Par. 4. By the means and in the manner aforesaid the respondent 
represents that its said product is made in and from whole milk; that 
is, milk from which no part of the cream or butterfat content has been 
removed. Respondent’s said product is not made in or from whole 
milk but from skim or skimmed milk, that is, milk from which the 
cream or butterfat content has been removed. 

The term “fresh pasteurized milk” used by the respondent as afore- 
said is understood and interpreted by a substantial portion of the pur- 
chasing public to mean whole milk as that term is hereinabove described. 

The words “churn,” “churned,” and “churnery” have long been as- 
sociated by the general public with the process by which butterfat is 
extracted from cream taken from whole milk in the process of making 
butter. 
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The use of the words “churn” and “churnery” by the respondent, 
as aforesaid, in connection with the words “fresh pasteurized milk” 
and “milk solids” imports and implies, and a substantial proportion 
of the purchasing public is thereby led to believe, that respondent’s 
said product is made from whole milk, or cream taken from whole milk, 
and that it contains butterfat, extracted from whole milk, or the cream 
taken from whole milk, by “churning” as used in the process of mak- 
ing butter and extracting butterfat from cream. 

In truth and fact respondent’s said product does not contain but- 
terfat extracted from whole milk or cream by “churning” as “churn- 
ing” is done in the process of making butter, nor is said product . 
“churned” in the sense that the term “churned” is understood by the 
public. 

The statement to the effect that its said product contains 43.8 percent 
more milk solids than more expensive spreads, meaning butter, is 
so used by the respondent as to import and imply that there is a sub- 
stantial difference in the food value of its said product and butter be- 
cause of the fact that its said product contains 43.8 percent more milk 
solids than butter. 

In truth and fact the quantity of such milk solids in each product is 
negligible, to wit: about 1 percent in butter and only about 1.488 per- 
cent in respondent’s product, and the presence or absence of such milk 
solids in such quantities has no relation to the food value of either of 
said products. 

Par. 5. There are among respondent’s competitors many who make, 
distribute, and sell oleomargarine, who do not in any way misrepresent 
the content of their product, or the methods by which it is made. 

Par. 6. Said representatives so made by the respondent, as herein- 
before set out, in its advertising, in connection with the selling and 
distributing of its product is false and deceptive and had, and now 
has, a tendency and capacity to mislead and deceive a substantial 
portion of the purchasing public into the erroneous belief that said 
representation is true. Further, as a true consequence of the mistaken 
and erroneous beliefs induced by the acts and practices of respondent, 
as hereinbefore set out, a substantial number of the consuming public 
purchased a substantial volume of respondent’s product with the result 
that trade in said commerce has been unfairly diverted to the re- 
spondent from individuals, firms, and corporations engaged in the 
business of making, selling, and distributing similar products, includ- 
ing butter, who truthfully advertise their respective products. As a 
result thereof, substantial injury has been and is now being done by 
respondent to competition in commerce among and between the various 
States of the United States and in the District of Columbia. 
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Par. 7. The above and foregoing acts and practices of the respond- 
ent are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition within the 
meaning and intent of section 5 of an act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” 


Report, Finprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 8, 1938, issued, and there- 
after caused its complaint to be served in this proceeding upon re- 
spondent, John F. Jelke Co., Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by John M. 
Russell, attorney for the Commission, and in opposition to the alle- 
gations of the complaint by Carroll J. Lord, attorney for the respond- 
ent, before John L. Hornor, an examiner of the Commission thereto- 
fore duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, testimony, and other 
evidence, briefs in support of the complaint and in opposition thereto, 
and the oral argument of counsel aforesaid, and the Commission hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, John F. Jelke Co., Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois. It has its principal office and place 
of business at 759 South Washtenaw Avenue, Chicago, Il. Respond- 
ent is now, and for many years last past has been, engaged in the manu- 
facture of a certain oleomargarine product known as “Good Luck Oleo- 
margarine” and “Good Luck Margarine” and in the sale and distribu- 
tion of said product in commerce between and among the various 
States of the United States and in the District of Columbia. Respond- 
ent distributes its said product through wholesalers and retailers and 
by sale directly to consumers. This product is used as a spread for 
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bread, for seasoning, cooking, and for the same or similar purposes 
as butter is used. 

Par. 2. Respondent causes its product, when sold, to be transported 
from its place of business in Chicago, IIL, to the purchasers thereof 
located in the various States of the United States and in the District of 
Columbia. Sales of respondent’s product are made in all of the States 
except Arizona, Idaho, Montana, Nebraska, Oregon, Tennessee, Utah, 
Washington, Wisconsin, Wyoming, and California. 

Par. 3. In the course and conduct of its said business, the respondent 
is and has been engaged in substantial competition with other corpora- 
tions and with firms and individuals engaged in the business of making 
and selling oleomargarine and butter and in the sale and distribution 
of said products in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its said business and for the 
purpose of inducing the purchase of its said product, respondent has 
made statements and representations in magazines and other advertis- 
ing media having a general circulation among purchasers and pros- 
pective purchasers located at various points throughout the United 
States and in the District of Columbia, regarding the content of its 
product and regarding the methods whereby it is produced or made. 

Among the statements and representations so made and used by the 
respondent with reference to its said product and the methods whereby 
it is produced or made, are the following: 


Time, Jan. 25, 19387 


Believe It or Not! by Ripley 
* * * * * * * 
FORCED 
BY LAW 
TO USE A 


MISLEADING NAME! 

According to Webster’s New International Dictionary “Oleo Oil” is made from 
meat fats JELKE’S GOOD LUCK contains NO oleo oil, nor any animal fat. It is 
made entirely from pure vegetable oils, churned in FRESH, PASTEURIZED 
MILK. Yet the LAW says it must be labeled “OLEOMARGARIND” which is 
MISLEADING. 

There are 43.8%, MORE MILK SOLIDS IN GOOD LUCK MARGARINE THAN 
IN EXPENSIVE SPREADS FOR BREAD! 


Shown under this paragraph is a picture of an old-fashioned dasher 
butter churn, under which appear the following statements: 


MILK SOLIDS CONTAIN 
PROTEIN—MILK SUGAR— 
AND MINERALS * * * 
Believe It or Not! by Ripley 
* te * * * * * 
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DEMAND THESE SAFEGUARDS IN ANY 
SPREAD-FOR-BREAD! 
Dated for freshness * * * Approved by Good Housekeeping Institute * * * 
Accepted by the American Medical Association * * * Made from pure vege- 
table products churned in fresh, pasteurized milk * * * Froma sunlit churnery 
inspected by the U. S. Government * * * Jelke’s GOOD LUCK Margarine 
gives you all these assurances of purity, safety. 


JOHN F. JELKE COMPANY CHICAGO 
eg * * * * * * 
Woman’s Home Companion December 1936 
JELKE’S 
GOO DEE UFO 
VEGETABLE 
OLEOMARGARINE 


OUR GUARANTEE 
GOOD LUCK is a pure, nutritious food made from wholesome American vege- 
table oils churned in a large percentage of pasteurized milk under the most 
modern and sanitary conditions and is rich in food energy. 

Par. 5. Through said advertisements used by the respondent in the 
manner aforesaid, the respondent represents and implies, and the 
purchasing public is led to believe, that respondent’s said product 
is made in or from whole milk; that is, milk from which no part of 
the cream or butterfat content has been removed. Respondent’s said 
product is not made in or from whole milk, but from skim or skimmed 
milk, which is that portion of the milk from which the cream or 
butterfat content has been removed. The terms “fresh pasteurized 
milk” and “pasteurized milk” used by the respondent in said adver- 
tisements as aforesaid are terms to designate, describe, or refer to 
whole milk; that is, milk from which no part of the cream or butter- 
fat content has been removed, and they are so understood by the 
purchasing public. The general public has long associated the words 
“churn,” “churned,” and “churnery” with the process or the method 
by which butterfat is extracted from cream taken from whole milk 
in making butter. The use of the words “churn” and “churnery” 
and the picturization of an old-fashioned dasher butter churn in 
said advertisements by the respondent as above set out in connection 
with the words “fresh pasteurized milk,” “pasteurized milk,” and 
“milk solids,” import and imply and a substantial portion of the pur- 
chasing public is thereby led to believe, that respondent’s said prod- 
uct is made from whole milk or cream taken from whole milk and it 
contains butterfat extracted from whole milk or the cream taken from 
whole milk by the process of “churning,” that is used in the making 
of butter. Respondent’s said product does not contain butterfat 
extracted from whole milk or the cream taken from whole milk, 
nor is said product “churned” in the sense that the term “churned” 
is used and understood by the purchasing public. 
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Par. 6. Respondent’s statement that “there are 43.8 percent more 
milk solids in Good Luck Margarine than in expensive spreads for 
bread” imports and implies, and the purchasing public is thereby 
led to believe, that said product contains an appreciable quantity 
of solids, including butterfat, extracted from whole milk, and that it 
contains more of such solids than butter and has more food value 
than butter. 

Respondent’s said product does not contain the butterfat solid from 
milk, the principal, most valuable, and commonly known milk solid: 
Only about 1.488 percent of respondent’s product. is milk solids. 
About 1 percent of butter is composed of the milk solids found in 
respondent’s said products, but butter contains approximately 80 
percent of milk solid butterfat which is not found in respondent’s 
product. The 1.488 percent of milk solids contained in respondent’s 
product and the 1 percent of these milk solids contained in butter are 
of no significance in either of said products, and the presence or 
absence of one-half of 1 percent more or less of such milk solids 
would make no significant difference in the food value of either 
product. 

Respondent’s said product does not contain an appreciable quantity 
of milk solids and does not contain butterfat, the principal and most 
valuable milk solid in butter. It does not contain more milk solids 
than butter, nor is it of more value as a food than butter. 

Par. 7. Milk has been defined as “the whole fresh lacteal secretion 
obtained by the completed milking of one or more healthy cows.” 
The public understands the word “milk” or any term in which the 
word “milk” is used without clear and nondeceptive qualification 
to mean whole milk, which is milk from which no part of the cream 
or butterfat content has been removed. Skim milk or skimmed 
milk is that portion of milk which remains after the removal of the 
cream in whole or in part. The solids of milk include butterfat. 
Butter is a food product which is made exclusively from milk or 
cream, or both, either with or without common salt. Butter is con- 
stituted by weight of milk solids, all tolerance having been allowed 
for, approximately as follows: 


Butters bares ee ee eels See tees eat Sr Sd 80. % 
Otel ime eek ree ee LL NE Di oe De oo 1. % 
VGH caNS Ue Teen me eR es See oe Chr rwaesss! Jb Ses eet a Pak ae txt 0.5% 
ISSN 2 EE eS aS ee ee eee ae 0.1% to 0. 2% 
SAC TIGHAC (Mier eer fen Se ee ge Oe Re eee 0.1% 


Par. 8. Respondent’s said product has been made in several ways. 
Prior to 1932, animal fat was used. From 1932 to 1935, both animal 
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fat and cottonseed oil were used. In 1935, the animal fat was dis- 
continued and only cottonseed oil is now used. The cottonseed oil 
used has been refined, deodorized, and hydrogenated, hydrogen being 
pushed through the cottonseed oil, changing it from a liquid into a 
solid. Prior to December 1933, respondent used whole milk 1m its 
product, but since December 1933 it has used only skim or skimmed 
milk therein, except for experimental purposes where whole milk 
has been used to a very limited degree.. The product, since Decem- 
ber 1933, has been composed of vegetable fat, usually neutralized as 
to flavor, which, with salt, is added to that portion of milk from 
which the butterfat has been removed. A vitamin concentrate is 
added so that the emulsion contains vitamins A and D. Respond- 
ent’s product is presently made from the following ingredients in 
approximately the percentages indicated : 


Gottonseeds onl zee ston mks! Deen Se ee ae ee ee 80% 
Seat ai ee ee eee eee es ee a ee ee ee 3% 
VTE ATTA COIN CETL UC Siem ete eee ek a ee Ree Yo of 1% 
Milk from which butterfat has been removed_____------~_ 17% 


These ingredients are placed in a machine where they are swiftly 
agitated by a power-operated whipper or beater until a proper emul- 
sion has been made, when the emulsion, in a thin liquid form, is fed 
from the machine where agitated into a large steel drum, well below 
zero Fahrenheit in temperature, where the emulsion freezes thinly 
on the sides of the drum and is removed therefrom as it freezes by 
a knife which slices the mixture off the drum. This frozen mixture 
falls on a belt which carries it to a machine known as a worker where 
it is worked, from whence it is carried into the packaging machinery. 
Respondent’s finished product contains approximately 16 percent 
moisture and approximately 1 percent of milk solids, both of which 
come from the skim or skimmed milk placed in the original mixture. 

The machine into which, respondent’s product is placed and agi- 
tated is known among dealers in such machines and in the oleo- 
margarine industry as an “emulsion churn” and it is referred to in 
the industry as a “churn.” The respondent has, during all of the 
time it has manufactured its said product, used some type of emul- 
sion churn to agitate its mixture and obtain a proper emulsion. This 
emulsion churn or agitator which is, and has been, used by respondent 
in the process of manufacturing its product in no way resembles a 
churn that is used in making butter or an old-fashioned dasher butter 
churn or any apparatus or device that is known to the public gen- 
erally as a churn. The public generally has no knowledge of the 
process used in making respondent’s said product or other oleomarga- 
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rine products and no knowledge as to the practice in the trade and 
on the part of the manufacturers of such machines of referring to 
them as “emulsion churns” or “churns.” Members of the public gen- 
erally who visit respondent’s plant do not recognize the machine used 
as a churn or the process of making respondent’s said product as 
churning, but must have these matters explained to them by the 
respondent before they understand that the machine is a “churn” or 
that the product is “churned.” 

The effect of respondent’s so-called churning is directly the oppo- 
site to the effect of churning in the process of making butter. Re- 
spondent’s “churning” blends, mixes, and produces an emulsion, while 
the churning process used in the making of butter removes, separates, 
or collects, among other things, butterfat, from an emulsion, namely, 
cream, in which such fat was suspended. Respondent’s so-called 
churning produces an emulsion, while churning “breaks down” an 
emulsion. 

The machine used by the respondent in agitating its said product 
in the process of manufacture is not a churn and respondent’s said 
product is not churned, as those terms are understood by the public 
generally, and the use by the respondent of these words in referring 
to its said machine and in describing the process by which its said 
product is made is misleading and deceptive to many members of the 
purchasing public. 

Par. 9. There are among respondent’s competitors who make, dis- 
tribute, and sell oleomargarine those who do not in any way misrep- 
resent the content of their product or the method by which it is 
made. 

Par. 10. The acts and practices of the respondent in using the 
false, deceptive, and misleading statements and representations and 
the picturization of an old-fashioned dasher butter churn in connec- 
tion with the sale and distribution of its said product as hereinabove 
set forth, have the tendency and. capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous 
belief that respondent’s said product is made in or from whole milk 
as that term is herein defined; that it contains butterfat extracted 
from whole milk or the cream taken from whole milk by the process 
of churning as that process is used in the making of butter; that 
said product contains an appreciable quantity of milk solids includ- 
ing butterfat extracted from whole milk and that it contams more 
of such solids than butter and, therefore, has more food value than 
butter, and to induce a number of the consuming public because of 
said erroneous belief to purchase respondent’s said product and 
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thereby unfairly to divert trade to the respondent from its competi- 
tors in commerce among and between the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The acts and practices of the respondent as herein found are each 
and all to the prejudice and injury of the public and competitors 
of the respondent and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony, and other evidence taken before John L. Horner, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of the complaint and in opposition 
thereto, briefs filed herein, and oral arguments by John M. Russell, 
counsel for the Commission, and by Carroll J. Lord, counsel for 
the respondent, and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, John F. Jelke Co., Inc., its officers, 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale and distribution of its oleomargarine product, 
now sold and distributed under the trade name Good Luck Oleo- 
margarine, whether sold under that trade name or any other trade 
name, in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

1, Using the words “churn,” churned,” “sunlit churnery,” or any 
derivative of the word “churn,” or the picture of an old-fashioned 
dasher churn, or any word or words or picturization importing or 
implying that its product has been churned in the manner and 
through the process by which butter is made from milk or cream, 
in designating, describing, or referring to its said product or the 
process by which it is made. 

2. Using the terms “fresh pasteurized milk” or “pasteurized milk,” 
or any other terms or words signifying milk which do not clearly 
reveal that the milk referred to is not whole milk, to designate, de- 
scribe, or refer to milk used by the respondent in the process of 
manufacturing its said product when the milk so used is other than 
whole milk from which no part of the cream or butter-fat content has 
been removed. 
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3. Using the word “milk” to designate, describe, or refer to that 
part of milk remaining after any part of the cream or butterfat 
has been removed, unless the word “milk” is qualified by a word or 
words which clearly reveal that the “milk” referred to is not whole 
milk but “skim” or “skimmed” milk. 

4. Representing that said product contains 43.8 percent or any 
other percentage more “milk solids” than butter or than other spreads 
for bread; that said product contains any appreciable quantity of 
“milk solids”; that the food value of said product is attributable 
to the “milk solid” content thereof; or that the “milk solid” content 
of said product gives it more food value than butter. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


SAKS AND COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3456. Complaint, June 16, 1938—Decision, Apr. 3, 1940 


Where a corporation engaged in operating stores in New York and in the city of 


(a) 


(b) 


Chicago, from which it sold, to purchasers in States involved and to those 
in other States, in substantial amount, women’s dresses, fur coats, and other 
wearing apparel, in substantial competition with others engaged in sale 
and distribution of similar wearing apparel and like merchandise in com- 
merce among the various States and in the District of Columbia, and includ- 
ing those who do not misrepresent the kind, value, quality, composition, or 
conditions of the women’s dresses, fur coats, or other like merchandise sold 
by them— 

Represented, in advertisements in newspapers of general circulation in 
various States, in course of soliciting sale of and selling certain of its said 
fur coats, and representing and describing certain lots thereof at $68.50 
each, that garments were worth as much as $200, and were all brand new 
and of the latest styles, and that several were genuine “Black Persian 
Lamb Fur Coats” and worth amount aforesaid, facts being coat last referred 
to was not black Persian lamb, but was made from cross-bred caracul lamb 
peltries of types produced in Bagdad, Syria, or Iraq, was not “brand new,” 
latest style, but had been made over from one previously manufactured 
and was a definitely defective type of garment, skins of which were in very 
weak condition and had not been kept under proper storage conditions, 
and it possessed no such retail value, but, based on wholesale cost of all 
coats in group, had wholesale cost of about $45 at time of sale, none of the 
coats advertised as aforesaid were worth $200, but had been purchased 
wholesale at prices ranging from $42.50 to $44 each, and based on its 
customary mark-up over cost, possessed retail value of not to exceed $100, 
and coats of similar furs and design and in good condition selling at whole- 
sale for from $65 to $110 sold at average retail price of about $165; and 
Represented and described as “silk” and “ice smooth satin,” certain group 
of dresses offered in advertisements thereof in newspapers of general circula- 
tion in various States other than the State of New York, facts being fabrics 
in question were composed entirely of rayon which, when so manufactured 
as to simulate silk, has appearance and feel thereof and is by purchasing 
public practically indistinguishable therefrom, and were not, as aforesaid, 
composed of silk, product of cocoon of the silk worm, as long definitely and 
specifically understood from word “silk” by purchasing and consuming public 
generally, and as associated in public mind with words or terms “satin,” 
“taffeta,” “crepe de chine,” and “crepe” as meaning fabrics made from silk, 
products of which have long been held in great public esteem and confidence 
for their preeminent qualities ; 


With capacity and tendency to mislead and deceive substantial portion of pur- 


chasing public into erroneous belief that such representations were true, 
and to cause them to purchase said garments as result of such erroneous 
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beliefs, induced as above set forth, and with effect of unfairly diverting 
trade to it from its competitors; to the substantial injury of competition 
in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 

Before Mr. Edward E.. Reardon, trial examiner. 

Mr. James L. Fort and Mr. Robert Mathis, Jr., for the Commission. 

Mr. Horace G. Hitchcock of Chadbourne, Wallace, Parke & White- 
side, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Saks & Co., a corpo- 
ration hereinafter referred to as respondent, has violated the provi- 
sions of the said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondent, Saks & Co., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of New York, with its main office located at Fifth Avenue and 
Fiftieth Street, New York City, in said State, and with places of busi- 
ness located at Thirty-fourth and Broadway, at Fifth Avenue and 
Fiftieth Street, aforesaid, city and State aforesaid, and (Saks Fifth 
Avenue) in Chicago, State of Illinois. 

Respondent is now, and for many years last past has been, engaged 
in the business of operating department stores from which it sells and 
has sold merchandise, including women’s dresses, fur coats, and other 
wearing apparel, to its customers located in the various States of the 
United States, and in the District of Columbia. It causes and, dur- 
ing the time above mentioned, has caused its said goods, when sold, 
to be shipped from its places of business in New York City, aforesaid, 
to purchasers thereof located in the various States of the United States 
’ other than the said State of New York. There is now, and has been 
at all times mentioned herein, a course of trade in commerce by said 
respondent in said articles of wearing apparel and other like mer- 
chandise between and among the various States of the United States. 


respondent is now, and at all times herein mentioned has been, in sub- 
stantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the sale and distribution of such 
wearing apparel and like merchandise in commerce between and 
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among the various States of the United States, and in the District of 
Columbia. There are among the competitors of respondent in said 
commerce many who do not misrepresent the kind, value, quality, com- 
position, or conditions of the dresses, fur coats, and other wearing 
apparel sold by them. 

Par. 3. In the course and conduct of its business as hereinabove 
described, respondent, in soliciting the sale of and selling certain 
women’s dresses, and fur coats, caused, and now causes, the said dresses 
and fur coats to be advertised in newspapers and other publications 
having an interstate circulation, as follows: 


(a) Special group of 


WOMEN’S DRESSES 
Regular and Half Sizes 


16.96 


The two enchanting dresses sketched are pure silk sheers. But that is not all. 
Vivid prints on cool white grounds. Thin dark marquisettes. Pastel crepes 
with their own jackets. Printed chiffon evening dresses in unforgettably beau- 
tiful cool combinations. Dark town sheets with touches of lingerie. And a 
special group of chic printed silk jerseys with matching silk turbans. Sizes 1614 
to 241% ; 34 to 44. 

Fourth Floor—SAKS§ at 34th St; 


(Db) SIDEWALK 
CAFE DRESSES 


12.95 


of ice-smooth black satin newly important in the summer fashion scheme. Note 
the short puff sleeves; the hand-sculptured look; the dazzling sunburst pin. 
Black only. Sizes 12 to 20. 

SAKS at 34th St. 


(c) 368 FINE 
FUR COATS 
worth as much as $200.00 


69.50 

Pay only 12.00 Now: 

The rest over a period of five months. 

Every coat is brand new—a forecast of what the smartest women will be 
wearing next winter. We list just a few of the coats in this record-breaking 
event-to give you an idea of what the values are: 

1 Hudson Seal (dyed Muskrat) Fur coat worth 200.00 

3 Black Persion Lamb Fur Coats worth 200.00 

1 Natural Grey Squirrel Fur Coat worth 200.00 

2 Black Caraculs with Silver Fox collars worth 155.00 

4 Squirrel Locks Fur Coats worth 155.00 

2 Scotch Moleskin Fur Coats worth 155.00 

4 Muskrat Fur coats worth 155.00 
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10 Ponyskin Fur coats worth 145.00 
2 fine Raccoon Fur coats worth 145.00 
2 Mink-dyed Marmot Fur Coats worth 145.00 
6 Grey Krimmer Lamb Fur Coats worth 125.00 
25 Persian type Caracul Fur Coats worth 125.00 
15 Black or colored Kidskin Fur Coats worth 100.00 
20 Black Caracul Fur Coats worth 100.00 to 125.00 
10 Brown or Grey Caracul Fur Coats worth 100.00 to 125.00 
6 Panther Fur Coats worth 95.00 
* * * * * * - 


SAKS AT 34TH 


The statements, and the designation and description of said 
dresses as, “silk jersey” and “satin” served, and now serve, as repre- 
sentations on the part of the respondent that said dresses were, and — 
are, made from fabrics composed of the product of the cocoon of 
the silkworm, commonly known and referred to as silk. The repre- 
sentations that these dresses are made of silk are grossly false and 
misleading. In truth and in fact, said dresses, designated and de- 
scribed as “silk jersey” and “satin” are not made from fabrics com- 
posed of the product of the cocoon of the silkworm which is 
commonly known and referred to as silk. 

The statements and descriptions used in connection with the offer- 
ing for sale and sale of said coats by the respondent, as hereinabove 
set forth, served, and now serve, as representations and implications 
on the part of said respondent that all of the coats advertised were 
(1) of a retail value greatly in excess of $69.50, the price at which 
they were advertised for sale; (2) that all of said coats were sub- 
stantially of the retail value or worth, and customarily sold for the 
particular sum, indicated; and (3) that all of said coats were “brand 
new” and of the latest styles. 

The representations and implications so made and used by the 
respondent in connection with the offering for sale and sale of said 
coats as aforesaid, were, and are, grossly false and misleading. In 
truth and in fact, said fur coats, so designated and described, (1) 
were and are not of a retail value greatly in excess of $69.50; (2) 
only a few of said coats, if any, were of the retail value or worth, 
and customarily sold for the particular sum, indicated in said ad- 
vertisement; and (3) with the possible exception of several “leaders,” 
said coats were not, and are not, brand new and of the latest styles. 

Par. 4. The words “silk” and “satin” have had for many years past 
and still have, in the minds of the purchasing and consuming public, 
a definite and specific meaning, to wit: the product of the cocoon of the 
sikworm. Silk products for many years have held, and still hold, 
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great public esteem and confidence because of their preeminent quali- 
ties. Silk fiber has long been woven into a variety of fabrics, and a 
variety of distinctive terms has been applied to the fabrics resulting 
from different types of weaving. The designation or description of 
wearing apparel, or other merchandise, as “silk” or “satin” leads a 
substantial portion of the purchasing public to believe that such wear- 
ing apparel, or other merchandise, is made from a fabric composed 
of the product of the cocoon of the silkworm. 

Par. 5. The acts and practices of the respondent in using the state- 
ments, descriptions, and designations, and the representations and 
implications, hereinabove set out, in connection with the offering for 
sale and sale of said dresses and coats have had, and now have, the 
capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said representations and implications were, and are, true and to cause 
many members of the purchasing public, because of said erroneous and 
mistaken belief, to purchase a substantial quantity of respondent’s said 
products. As a consequence thereof, substantial trade in said com- 
merce is diverted unfairly to the respondent from its competitors in 
said commerce, to their injury and to the injury of the public. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, Finprnes as To THE Facrs, AND OrpER 

Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 16th day of June 1938, issued 
and subsequently served its complaint in this proceeding upon the 
respondent Saks & Co., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. On July 7, 1938, the respondent filed its answer 
to the complaint. After the issuance of said complaint and the filing 
of respondent’s answer thereto, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by James 
L. Fort, attorney for the Commission, and in opposition thereto by 
Horace G, Hitchcock, of the firm of Chadbourne, Wallace, Park 
and Whiteside, before Edward E. Reardon, Esq., a trial examiner 
theretofore duly designated by the Commission, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission upon the said complaint, answer, 
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testimony and other evidence, briefs of counsel, and upon oral argu- 
ments of Robert Mathis, Jr., of counsel for the Commission, and 
Horace G. Hitchcock, of counsel for the respondent; and the Com- 
mission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Saks & Co., is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
New York and having its office and principal place of business at 
No. 611 Fifth Avenue in the city and State of New York. Re- 
spondent also operates stores at Fifth Avenue and Fiftieth Street 
and at Thirty-fourth Street and Broadway, in the city and State 
of New York, and another store in the city of Chicago and State of 
Illinois, which is operated under the trade name of Saks Fifth 
Avenue. 

Par. 2. The respondent is now, and for many years last past has 
been, engaged in the sale of merchandise including women’s dresses, 
fur coats, and other wearing apparel from its stores above mentioned 
to purchasers, some of whom are located in New York and others in 
States other than the State of New York. Of respondent’s sales and 
deliveries of merchandise, a substantial amount is to residents of 
States other than New York, and of its sales and deliveries of fur 
coats and other fur articles alone about $15,000 worth out of a total 
volume of fur sales of $275,000 per annum, or about 5 percent, are 
made by the respondent to persons resident in States other than New 
York. There is now and has been at all times mentioned herein a 
course of trade by said respondent in said articles of wearing apparel 
and like merchandise in commerce between and among the various 
States of the United States. 

Par. 3. In the course and conduct of its business, as aforesaid, 
respondent is, and at all times herein referred to has been, in substan- 
tial competition with other corporations, firms, and partnerships en- 
gaged in the sale and distribution of similar wearing apparel and 
like merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. There are 
among the competitors of respondent, in such commerce, various cor- 
porations, partnerships, and firms engaged in the sale of wearing ap- 
parel and other like merchandise who do not misrepresent the kind, 
value, quality, composition or conditions of the women’s dresses, fur 
coats, or other like merchandise, sold by them. 
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Par. 4. In the course and conduct of its business, as described 
herein, respondent in soliciting the sale of and selling certain of its 
fur sree has caused advertisements to be published in newspapers 
of general circulation in various States of the United States. In 
said advertisements said respondent represented and described certain 
lots of fur coats for sale at $68.50 each, said coats being represented 
in said advertisements as being (1) worth as much as $200; (2) all 
“brand new” and of the latest styles; (3) and that several of the coats 
so advertised were genuine “Black Persian Lamb Fur Coats” and 
were worth $200 each. 

The foregoing statements and representations made by the respond- 
ent served as representations to the purchasing public that all of such 
coats so advertised, offered for sale, and sold (1) were of the value 
and worth of $200 each; (2) were “brand new,” and of the latest 
styles and (3) were all genuine furs of the kind and type which each 
was represented to be; and that the “Black Persian Lamb” coats so 
advertised were worth $200 each in addition to being “brand new” and 
of the latest styles. 

Par. 5. In truth and in fact, the coat represented by the respondent 
in its advertisements as a “Black Persian Lamb” coat and which was 
purchased from respondent as such coat worth $200 was not a black 
Persian lamb coat but was made from cross-bred caracul lamb peltries 
of types which are produced in Bagdad, Syria, or Iraq. The coat 
so sold as a black Persian lamb coat was not a “brand new” coat of 
the latest style at the time of the sale but was a coat that had been 
made over from a previously manufactured one, nor was said coat 
one of a retail value of $200. It was a definitely defective type of 
garment, the skins of which were in very weak condition and which 
had not been kept under proper storage conditions for furs. Based 
on the wholesale cost of all the coats in this group, the wholesale cost of 
the fur coat so sold by respondent in its then condition was about $45 
at the time of its sale. The retail value of the coat as a new coat in 
good condition at the time of its sale by the respondent was not any 
amount near the advertised value of $200 but was in fact considerably 
less than that sum. 

In truth and in fact, none of the fur coats which were advertised 
by respondent were worth an amount near $200 but were of a value 
considerably less than that amount. All of the coats so advertised, 
including those designated as black Persian lamb, were purchased in 
the same lot at a wholesale price of from $42.50 to $44 each. Based 
on respondent’s customary mark-up over cost, the Commission finds 
that the retail value of said coat did not exceed $100. Coats of 
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similar furs and design, in good condition, sell at wholesale for from 
$65 to $110 and sell at an average retail price of about $165. 

Par. 6. Further, in the course and conduct of its said business, 
respondent in soliciting the sale of and selling certain women’s 
dresses has caused advertisements to be published in newspapers of 
general circulation in various States of the United States other than 
the State of New York in which advertisements said respondent 
represented and described as “silk” and “ice smooth satin” a certain 
group of dresses offered therein. 

The foregoing statements and representations made by the re- 
spondent serve as representations to the purchasing public that such 
fabrics so advertised, offered for sale and sold, were and are silk 
fabrics. The representations as hereinabove set forth are and were 
false and misleading in that said fabrics so represented, designated 
and referred to are not and were not composed of silk, the product 
of the cocoon of the silkworn, but are and were composed entirely 
of materials other than silk, to wit, acetate rayon. 

Par. 7. Over a period of many years the word “silk” has had 
and still has, in the minds of the purchasing and consuming public 
generally, a definite and specific meaning as being the product of the 
cocoon of the silkworm. Silk products for many years have held 
and still hold great public esteem and confidence for their preeminent 
qualities. Silk fiber has been woven for a long time into a variety 
of fabrics. A number of distinctive terms, such as “satin,” “taffeta,” 
“crepe de chine,” and “crepe,” have been applied to the fabrics 
resulting from the type of weaving of silk fiber. Dress goods and 
other items of wearing apparel designated, described and referred to 
as “satin,” “taffeta,” “crepe de chine,” and “crepe” have been for a 
long time, and at the present time still are, associated in the public 
mind with fabrics made from silk, the product of the cocoon of the 
silkworm. 

“Rayon” is a chemically manufactured fiber or fabric which may 
be manufactured so as to simulate silk, and when so manufactured it 
has an appearance and feel of silk and is. by the purchasing public 
practically indistinguishable from silk. By reason of these qualities, 
rayon, when manufacturer to simulate silk and not designated as 
rayon, is readily believed and accepted by the purchasing public as 
being silk, the product of the cocoon of the silkworm. 

Par. 8. There are among the competitors of the respondent cor- 
porations, partnerships, and firms, engaged in selling and offering 
for sale of fabrics, women’s dresses, wearing apparel, and fur coats, 
and other allied products, in commerce between and among the 
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various States of the United States and in the District of Columbia, 
who do not misrepresent in any manner the kind, value, quality, 
material, composition or conditions of the fur coats and other wear- 
ing apparel manufactured, offered for sale and sold by them. 

Par. 9. The use by respondent of the representations set forth 
herein in selling and offering for sale its women’s dresses and fur 
garments has the capacity and tendency to mislead and deceive a 
substantial portion of the purchasing public into the erroneous 
belief that such representations are true, and to cause them to pur- 
chase said garments as a result of such erroneous beliefs induced 
as above set forth. The use by respondent of the representations 
and statements aforesaid has unfairly diverted trade to the respond- 
ent from its competitors, and thereby substantial injury is being 
done, and has been done, by respondent to competition in commerce 
among and between the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent, testimony and other evidence taken before Edward E. Reardon, 
Esq., an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, and oral arguments by Robert Mathis, 
Jr., Esq., counsel for the Commission and by Horace G. Hitchcock, 
Esq. of the firm Chadbourne, Wallace, Parks & Whiteside, counsel 
for the respondent, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Saks & Co., a corporation, its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of its furs or fur products or its textile fab- 
rics, including women’s dresses and women’s wearing apparel, in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 
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1. Using any geographical or zoological terms to describe or des- 
ignate furs or fur products made in whole or in part of fur other 
than those which truthfully express the true geographical or zoolog- 
ical origin of the animal from which the peltries have actually been 
obtained. 

2. Representing as the customary or regular worth or value of any 
furs, or fur products made in whole or in part of fur, prices and 
values which are in excess of the price at which such products are 
regularly and customarily sold in the normal and usual course of 
business. 

3. Representing that furs or fur products made in whole or in part 
of old furs which have been renovated, rebuilt, remanufactured, or 
restyled are new by failure to affixe tags or labels on said products 
clearly and conspicuously indicating that said products are reno- 
vated, rebuilt, remanufactured, or restyled, as the case may be. 

4. Representing in any manner that furs or fur products which 
are composed in whole or in part of renovated, rebuilt, remanufac- 
tured, or restyled furs are new or are composed of new material. 

5. Using the unqualified descriptive terms “satin,” “taffeta,” “crepe 
de chine,” or “crepe,” or any other descriptive terms indicative of 
silk, to describe, designate or in any manner refer to any fabric or 
product which is not composed wholly of silk, the product of the 
cocoon of the silkworm, provided, however, that when said words 
or descriptive terms are used truthfully to designate or describe the 
type of weave, construction or finish, such words must be qualified 
by using in connection and conjunction therewith in letters of at 
least equal size and conspicuousness a word or words clearly and 
accurately naming or describing the fibers or materials from which 
said products are made. 

6. Using the term “silk” or any other term or terms of similar 
import or meaning indicative of silk, to describe or designate any 
fabric or product which is not composed wholly of silk, the product 
of the cocoon of the silkworm, provided, that in the case of a fabric 
or product composed in part of silk and in part of materials other 
than silk, such term or similar terms may be used as descriptive of 
the silk content when immediately accompanied by a word or words 
accurately describing and designating such other materials in the 
order of their predominance by weight, beginning with the largest 
single constituent. 

It is further ordered, That the respondent shall, within 60 days af- 
ter service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


GENERAL DISTILLERIES CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2445. Complaint, June 19, 1935—Decision, Apr. 10, 1940 


Where a corporation engaged, under rectifier’s basic permit, in purchasing, rectify- 
ing, blending, and bottling whiskies and other spirituous liquors, and in 
production of gin by process of redistillation of alcohol over juniper berries 
and other aromatics, and in sale of said various products among the various 
States and in the District of Columbia, and engaged, for some 2 years last 
past, under distiller’s basic permit, in producing, bottling, and selling brandy 
produced in distillery leased therefor by it, and, as thus variously engaged, 
in substantial competition with others engaged in manufacture by distilla- 
tion of whiskies, gins, and other alcoholic beverages from the raw materials 
and in sale thereof in trade and commerce as aforesaid, and with those 
engaged in rectifying, blending and bottling whiskies, gins, cordials, liqueurs, 
vermouths, cocktails, and other alcoholic beverages and in sale thereof in 
commerce as aforesaid, and including among said competitors those who, 
as distillers from mash, wort, or wash of the whiskies, brandies, and other 
alcoholic beverages sold by them, truthfully use words “distillery,” ‘“distill- 
eries,” “distilling,” or “distillers” as part of their corporate or trade names, 
on their stationery and advertising, and on the labels of the bottles in which 
they sell and ship such products, and those who, engaged in purchasing, rec- 
tifying, blending, bottling, and selling whiskies, gins, and various other 
alcoholic beverages, do not use such words as aforesaid— 

Represented, through use of word “Distilleries” in its corporate name, printed 
on its stationery, invoices, billheads, and order blanks, and on the labels 
attached to the bottles in which it sold and shipped its said products, and in 
various other ways to its customers, and furnished same with means of 
representing to their vendees, both retailers and ultimate consuming public, 
that said whiskies and other alcoholic beverages contained in such bottles 
were by it made through true process of distillation from mash, wort, or 
wash, notwithstanding fact it did not distill said whiskies and other alcoholic 
beverages, excepting brandy as above set forth, by it so bottled, labeled, sold, 
and transported, and did not own, operate, or control any place or places 
where such alcoholic beverages, with exception aforesaid noted, are made 
by process of distillation from mash, wort, or wash, as long definitely 
understood from word “distilleries”? when used in connection with industry 
in question and products thereof by trade and ultimate purchasing public, 
and it was not a distiller, for the alcoholic bottled beverages of which there 
is a preference on the part of a substantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into the 
belief that it was a distiller, and that the whiskies and other alcoholic bever- 
ages Sold by it were by it distilled from mash, wort, or wash, and of inducing 
dealers and purchasing public, acting in such belief, to buy its said products 
made and bottled by it, and of thereby diverting trade to it from its com- 
petitors who do not, by their corporate or trade name or in any other man- 
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ner, misrepresent themselves as distillers; to the substantial injury of 
substantial competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and competitors and constituted unfair methods 
of competition. 

Before Mr. John J. Keenanand Mr. W. W. Sheppard, trial examiners. 

Mr. DeWitt T. Puckett for the Commission. 

Mr, Joseph W. Ress, of Hartford, Conn., and Mr. Briggs @. Simpich, 
of Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that General 
Distilleries Corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to the said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParaGcrapH 1. Respondent is a corporation organized in March 
1934, existing and doing business under the laws of the State of Con- 
necticut, with its principal office and place of business in the city of 
Hartford in said State. It is now, and since its organization, has 
been engaged in the business of purchasing, rectifying, blending, and 
bottling whiskies, gins, and other spirituous beverages and in the sale 
thereof in constant course of trade and commerce between and among 
the various States of the United States and in the District of Colum- 
bia. In the course and conduct of its said business, it causes its said 
products when sold to be transported from its place of business afore- 
said into and through various States of the United States to the 
purchasers thereof, consisting of wholesalers and retailers located 
in other States of the United States and the District of Columbia. 
In the course and conduct of its business as aforesaid, respondent is 
now, and since its organization has been, in substantial competition 
with cther corporations and with individuals, partnerships, and 
firms engaged in the manufacture by distillation of whiskies, gins, 
and other spirituous beverages and in the sale thereof in trade and 
commerce between and among the various States of the United States 
and in the District of Columbia; and in the course and conduct of its 
business as aforesaid, respondent is now, and since its organization 
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has been, in substantial competition with other corporations, and with 
individuals, firms, and partnerships engaged in the business of pur- 
chasing, rectifying, blending, and bottling whiskies, gins, and other 
spirituous beverages and in the sale thereof in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent has upon its said premises a still which it uses in the pro- 
duction of gin by a process of rectification, whereby alcohol purchased 
but not produced by respondent is redistilled over juniper berries and 
other aromatics. Such rectification of alcoholic spirits and liqueurs 
does not make or constitute respondent a distiller as defined by section 
3247 of the Revised Statutes regulating Internal Revenue, nor as 
commonly understood by the public or the liquor industry. For a 
long period of time the word “distilleries” when used in connection 
with the liquor industry and the products thereof has had and 
still has a definite significance and meaning to the minds of the 
wholesalers and retailers in such industry and to the ultimate purchas- 
ing public, to wit, places where such liquors are manufactured by the 
process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manu- 
facture thereof is completed; and a substantial portion of the pur- 
chasing public prefers to buy spirituous liquors prepared and bottled 
by distillers. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “distilleries” in its corporate name, printed on its 
stationery and advertising, and on the labels attached to the bottles 
in which it sells and ships its said products, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ultimate 
consuming public, that respondent is a distiller and that the whiskies, 
gins, and other spirituous beverages therein contained were by it 
manufactured through the process of distillation from mash, wort, 
or wash, as aforesaid, when, as a matter of fact, respondent is not a 
distiller, does not distill the said whiskies, gins, and other spirituous 
beverages by it so bottled, labeled, sold, and transported, and does not 
own, operate or control any place or places where such beverages are 
manufactured by the process of distillation from mash, wort, or wash. 

Par. 4, There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
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words “distillery,” “distilleries,” “distillers,” or “distilling” as a part 
of their corporate or trade names and on their stationery and adver- 
tising, and on the labels of the bottles in which they sell and ship 
such products. There are also among such competitors corporations, 
firms, partnerships, and individuals engaged in the business of pur- 
chasing, rectifying, blending, bottling, and selling whiskies, gins, and 
other spirituous beverages who do not use the words “distillery,” 
“distilleries,” “distilling,” or “distillers” as a part of their corporate 
or trade names, nor on their stationery or advertising, nor on the 
labels attached to the bottles in which they sell and ship their said 
products. 

Par. 5. Representation by respondent, as set forth in paragraph 3 
hereof, is calculated to and has the capacity and tendency to and does 
mislead and deceive dealers and the purchasing public into the beliefs 
that respondent is a distiller and that the whiskies, gins, and other 
spirituous beverages sold by the respondent are manufactured and 
' distilled by it from mash, wort, or wash, as aforesaid, and is calcu- 
lated to and has the capacity and tendency to and does induce 
dealers and the purchasing public acting in such beliefs, to purchase 
the whiskies, gins, and other spirituous beverages bottled and sold 
by the respondent, thereby diverting trade to respondent from its 
competitors who do not by their corporate or trade names or in any 
other manner misrepresent that they are manufacturers by distilla- 
tion from mash, wort, or wash, of such products, and thereby respond- 
ent does substantial injury to substantial competition in interstate 
commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of section 5 of an act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnpincs as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on June 19, 1935, issued and served 
its complaint in this proceeding upon respondent General Distilleries 
Corporation, charging it with the use of unfair methods of competi- 
tion in commerce in violation of the provisions of said act. After 
the issuance of said complaint and filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
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of said complaint were introduced by DeWitt T. Puckett, attorney 
for the Commission, and in opposition to the allegations of the com- 
plaint by Joseph W. Ress, attorney for the respondent before John 
J. Keenan and W. W. Sheppard, examiners of the Commission there- 
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after the proceeding regularly came on for final hearing before the 
Commission on said complaint, the answer thereto, testimony and 
other evidence presented in support of the complaint and in opposi- 
tion thereto, and the oral arguments of counsel aforesaid and Briggs 
G. Simpich, Esq., of Washington, D. C., and the Commission having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent is a corporation organized in 1984, 
existing and doing business under and by virtue of the laws of the 
State of Connecticut, with its principal place of business at 77-79 
Homestead Avenue, Hartford, Conn. Its officers are: 


Présiden ts: 4 2a ee ee ee Abraham Abrahamson, 
ALTERS Ree thee) Wiehiierh es ee eee Julian Shoor, 
SCCTOCA TY sean eee eee en oe es David Lyon Abramson. 


Since March 9, 1934, it has been and still is engaged in business 
as a rectifier and wholesaler of distilled spirits and the production 
of gin by the process of redistillation of alcohol over juniper berries 
and other aromatics pursuant to a rectifier’s basic permit No. R-504, 
issued to it by the Federal Alcohol Administration Division of the 
Treasury Department. Its present permit authorizes it to engage 
at the above address in the business of rectifying and blending dis- 
tilled spirits, gin, wine, and other spirituous beverages, and while 
so engaged, to sell, offer and deliver for sale in interstate commerce 
and foreign commerce such spirits, wine, gin, and other spirituous 
hiquors so rectified or blended, conditionally upon its compliance 
with sections 5 and 6 of the Federal Alcohol Administration Act, 
and all other provisions thereof; the twenty-first amendment and 
Jaws relating to the enforcement thereof; all laws of the United 
States relating to distilled spirits, wine, gin, and malt beverages, 
including taxes with respect thereto; and all applicable regulations 
made pursuant to the law which are now or may hereafter be in 
force; and the laws of the States in which the permitee engages in 
business. The permit issued in 1934 was from the former Alcohol 
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Control Administration and on October 17, 1935, the permit respond- 
ent is presently operating under was issued by the Federal Alcohol 
Administration. 

While its charter is sufficiently broad to permit it to engage in 
almost any phase of the liquor business, actually until September 
26, 1938, it was engaged solely in the blending of whiskies, wines, 
gins, and other spirituous beverages, and the selling of same at whole- 
sale. It purchases these spirits which it blends from various dis- 
tillers and bottles them under its warehousing and bottling basic 
permit issued at the same time and by the same authority as was its 
rectifier’s permit. On September 26, 1938, it was granted a distiller’s 
basic permit No. D-898, by the Administrator of the Federal Alcohol 
Administration authorizing it to produce brandy by distillation on 
the premises of the Earnest C. Alderman Distillery, Barnes Hill 
Road, Burlington, Conn., said Alderman being the holder of basic 
distiller’s permit M. D—59. 

Of the whiskies purchased by it in bulk from distillers, it bottles 
some straight without alteration and other whiskies after blending 
or rectifying. The gin manufactured by it through the process of 
redistillation of purchased alcohol over juniper berries and other 
aromatics is bottled and sold to the trade and constitutes approxi- 
mately 15 percent of the volume of its business. The whiskies, both 
straight and blended, constitute 50 to 60 percent of its trade, and 
the brandy which it produces, since September 26, 1938, constitutes 
the balance. The respondent does not now and never has, except 
since September 26, 1938, produced or manufactured distilled spirits 
of any kind, from mash, wort, or other raw materials. The rectifica- 
tion of alcoholic spirits by this respondent as aforesaid in the pro- 
duction of gin, does not make or constitute it a distiller or a distilling 
company as defined by section 3247 of the Revised Statutes of the 
United States regulating Internal Revenues. 

The Commission finds that this respondent is now and has been 
since 1934 engaged in the business of purchasing, rectifying, blend- 
ing, and bottling whiskies and other spirituous liquors and in the 
sale thereof in constant course and trade in commerce between and 
among various States of the United States and the District of Co- 
lumbia; that since the issuance to it of the distiller’s basic permit 
D-898, on September 26, 1938, it has produced, bottled and sold 
brandy produced in a distillery which it leases for that purpose in 
Burlington, Conn.; that approximately 25 percent of its sales and 
distribution has been in States other than the State of Connecticut. 

In the course and conduct of its said business, it causes its products, 
when sold, to be transported from Hartford, Conn., into and through 
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various other States of the United States to the purchasers thereof, 
“who are wholesalers and retailers located in these other States of 
the United States and in the District of Columbia. 

In the course and conduct of its business as aforesaid, respondent 
is now and since March 4, 1934, has been in substantial competition 
with other corporations and with individuals, partnerships, and 
firms engaged in the manufacture by distillation of whiskies, gins, 
and other alcoholic beverages from the raw materials and in the sale 
thereof in trade and commerce between and among the various States 
of the United States and in the District of Columbia; and in the 
course and conduct of its business as aforesaid, respondent is now, 
and has been during said period, in substantial competition with 
other corporations, individuals, firms, and partnerships engaged in 
the business of rectifying, blending and bottling whiskies, gins, cor- 
dials, liqueurs, vermouths, cocktails, and other alcoholic beverages 
and in the sale thereof in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. On the premises of respondent are various tanks for storage 
and blending, bottle fillers, labeling machines, and the equipment 
usually found in a rectifying plant. There is also distilling ap- 
paratus for the production of gin by distilling purchased alcohol 
over juniper berries and other aromatics. The respondent is now 
and has been since September 26, 1938, producing brandy by dis- 
tillation from leased premises pursuant to a basic distiller’s permit 
No. D898, issued by the Administrator of the Federal Alcohol 
Administration. The law permits the use of the name or designation 
of distiller, or distilleries with respect to brandies produced under 
said permit. 

Rectifying, in the distilled spirits rectifying industry, means the 
mixing or blending whiskies of different grades or types. A blend 
of whiskies is a combination of various straight whiskies of different 
types or ages, and blended whisky is a product with something other 
than whisky in it, such as neutral spirits (grain alcohol) and 
sometimes caramel or prune juice, or whatever the rectifier sees fit 
to put into it. 

During such times as a rectifier is either bottling or labeling his 
products, a gager from the Alcohol Tax Unit of the Bureau of In- 
ternal Revenue is present, solely for the protection of the Govern- 
ment’s revenue. A great many distilling companies, in addition to the 
distilleries, operate a rectifying plant at some little distance from their 
distilling plant where they perform substantially the same operations 
as a rectifier. Blown somewhere in the glass of the bottles used, mostly 
in the bottom of the bottle, there is a symbol consisting of a letter 
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followed by a number identifying the bottler. For instance, there is a 
“D” for distiller, and an “R” for rectifier, the number following the 
said letter corresponds with the distiller’s rectifier’s basic permits, thus 
“R504” designated General Distilleries Corporation as a rectifier to 
those who know and understand such designations. Distillers also 
bottle liquor from their rectifying plants and label it as “Blended and 
bottled by,” or “bottled by,” as the case may be so that by the use of such 
phrases alone appearing on the label followed by the name of the 
bottler one cannot tell whether the bottler was a distiller or a rectifier. 
The designation “D-898” designates the General Distilleries Corpora- 
tion to those who know and understand such designation as distillers. 

Section 3247 of the Revised Statutes (U.S. C. A. Tit. 26, section 1183 
(a) ), regulating Internal Revenue, defines a “distiller” as follows: 

Every person who produces distiller spirits or who brews or makes a mash, 
wort, or wash fit for distillation or for the production of spirits, or who, by any 
process of evaporation, separates alcoholic spirits from any substance or who, 
making or keeping mash, wort, or wash has also in his possession or use a still, 
shall be regarded as a distiller. 

Section 3244 of the Revised Statutes (U.S. C. A. Tit. 26, section 
1398 (f)), defines a “rectifier” as follows: 

Hyery person who rectifies, purifies, or refines distilled spirits or wine by any 
process other than by original and continuous distillation from mash, wort, or 
wash, through continuous enclosed vessels or pipes, until the manufacture thereof 
is complete, and every wholesaler and liquor dealer who has in his possession any 
still or leach tub, or who keeps any other apparatus with the purpose of refining 
in any manner distilled spirits, and every person who without rectifying, puri- 
fying, or refining distilled spirits, shall, by mixing such spirits, wine or other 
liquor with any materials, manufacture any spurious imitation, or compound 
liquors for sale under the name of whisky, brandy, gin, rum, wine spirits, cor- 
dials, or wine bitters, or any other name, shall be regarded as a rectifier, and that 
being engaged in the business of rectifying, etc. 

Par. 3. The testimony of those having long experience in both the 
distilled spirits rectifying industry and distilling industry estab- 
lished that this respondent’s plant and operations do not make or con- 
stitute this respondent a distiller in the sense commonly understood 
by the liquor industry. There were also called a large number of wit- 
nesses who were lay-members of the purchasing public, and with few 
exceptions, their testimony was to the effect that by such terms as 
“distilling,” “distillery,” and “distiller,’ when used in the trade or 
corporate name of a concern handling alcoholic beverages, they under- 
stood that concern to be engaged in an initial process of producing 
spirituous or alcoholic beverages from grain or mash, and that they 
have a distinct preference for a distillery bottled package over one 
bottled by a rectifier, for the reason that they would expect to get 
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a much better product which had been distilled under proper super- 
vision and without tampering. And said witnesses indicated defi- 
nitely that they would prefer and choose liquor carrying the label of 
a distilling company or a distiller. 

The Commission finds that for a long period of time, the word “dis- 
tilleries” when used in connection with the liquor industry and with 
products thereof, has had and still has a definite significance and 
meaning to the minds of wholesalers and retailers in such industry 
and to the ultimate purchasing public, to wit, the manufacture of such 
liquors by the process of distillation from mash, wort, or wash, and 
that a substantial portion of the purchasing public prefers to buy 
alcholic beverages prepared and bottled by distillers. 

Par. 4. All of respondent’s products are sold under its corporate 
name “General Distilleries Corporation.” In the sale of whiskies, 
some of said whiskies are sold without the name of the distiller there- 
on on the face of said bottle, but only the words “Bottled by General 
Distilleries Corporation.” Other whiskies, straight and blended, are 
sold with the name of the distilling company or producer who manu- 
factured or blended said whiskey and the label also bears designa- 
tion “Bottled by General Distilleries Corporation.” Its rum is sold 
without the name of the producer on the front label and with no other 
information than “Bottled by General Distilleries Corporation.” It 
does not distill rum. Prior to securing its permit to distill brandy, 
respondent sold brandy with labels bearing the name of the winery 
and distillery and respondent’s own name as the bottler thereof. On 
its blended whiskies, the respondent, after carrying the name of the 
whisky, has the designation “Blended and Bottled by General Distil- 
leries Corporation.” On its gins, the respondent carries the la- 
bel “Distilled and Bottled by General Distilleries Corporation.” 
On other of its whiskies which it bottles exclusively for customers, 
said labels bear the designation “Bottled Exclusively for,” then gives 
the name of the liquor store for whom it is bottled, with no other 
designation on the face thereof as to who is the distiller or bottler. 
As to straight whiskies, since about August 1936, under a requirement 
of the Federal Aleohol Administration, respondent is compelled to 
place a label on the bottle naming The State in which the liquor 
was distilled and its age. In the matter of blended whisky, respond- 
ent is required to place a back label on the bottle stating the amount 
of whisky and the amount of neutral spirits therein. The respond- 
ent must get the approval of the Federal Alcohol Administration 
on all labels before using them, and has apparently complied with the 
rules and regulations of the Federal Alcohol Administration. The 
respondent’s corporate name as it appears on the label is required to 
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correspond with the name as it appears on the basic permit as issued 
by the Federal Alcohol Administration. The Federal Alcohol Ad- 
ministration never passed upon the propriety or impropriety of the 
name used by the respondent corporation. 

The Commission finds that in the course and conduct of its business 
as aforesaid, by the use of the word “Distilleries” in its corporate 
name, printed on its stationery, invoices, billheads, order blanks, and 
on. the labels attached to the bottles in which it sells and ships its said 
products and in various other ways, respondent represents to its cus- 
tomers and furnishes them with the means of representing to their 
vendees, both retailers and the ultimate consuming public, that said 
whiskies and other alcoholic beverages therein contained were by it 
manufactured through a true process of distillation from mash, wort, 
or wash, when asa matter of fact, respondent is not a distiller, and does 
not distill the said whiskies and other alcoholic beverages, except 
brandy, by it so bottled, labeled, sold and transported, and does not 
own, operate, or control any place or places where whiskies and other 
such alcoholic beverages, except the brandy since September 26, 1988, 
are manufactured by a process of distillation from mash, wort, or wash, 
and the said beverages are not produced and bottled by respondent as 
a distiller, in its distilleries, or in its distillery. That the brandy which 
has been, since September 1938, produced by the respondent is under a 
special permit whereby it is allowed only as the lessee of a distillery 
to produce upon its own responsibility brandy from such fruit or 
materials as brandy is usually produced; that said permit does not 
permit and respondent does not produce under said permit any 
whiskies or other alcoholic beverages. 

Par. 5. There are among the competitors of respondent engaged 
in the sale of alcoholic beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals, who distill from 
mash, wort, or wash, whiskies, brandies and other alcoholic beverages 
sold by them and who truthfully use the words “distillery,” “distill- 
eries,” “distilling,” or “distillers” as part of their corporate names 
or trade names on their stationery, advertising, and on the labels of 
the bottles in which they sell and ship such products. ‘There are also 
among such competitors, corporations, firms, partnerships, and in- 
dividuals engaged in the business of purchasing, rectifying, blending, 
bottling, and selling whiskies, gins, cordials, liqueurs, vermouths, cock- 
tails, and other alcoholic beverages who do not use the words “distill- 
ery,” “distilleries,” “distilling,” or “distillers” as a part of their corpo- 
rate or trade names, nor on their stationery, advertising, nor on the 
labels attached to the bottles in which they sell and ship their said 
products. 
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Par. 6. The representation by the respondent as set forth in para- 
graph 4 hereof is calculated to and has the capacity and tendency to 
and does mislead and deceive dealers and the purchasing public into 
the belief that respondent is a distiller and that the whiskies and other 
alcoholic beverages sold by the respondent are distilled by it from 
mash, wort, or wash, and is calculated to and has the capacity and 
tendency to and does induce dealers and the purchasing public, acting 
in such belief, to purchase the aforesaid products manufactured and 
bottled by the respondent, thereby diverting trade to the respondent 
from its competitors who do not by their corporate or trade name or in 
any other manner misrepresent that they are distillers, and thereby 
respondent does substantial injury to substantial competition in inter- 
state commerce. 

CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before John J. Keenan and W. W. 
Sheppard, examiners of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein and oral arguments by DeWitt T. Puckett, 
counsel for the Commission, and by Joseph W. Ress and Briggs G. 
Simpich, counsel for the respondent, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, General Distilleries Corporation, 
a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of whiskies, gins, or other 
spirituous beverages (except brandies actually distilled by it, and 
except gins produced by it through a process of rectification whereby 
alcohol purchased but not produced by respondent is redistilled over 
juniper berries and other aromatics) in commerce as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from : 

Representing, through the use of the word “Distilleries” or any 
other word of like import, in its corporate name, on its stationery, 
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advertising, or labels attached to the bottles in which its said products 
are sold and shipped, or in any other way, (a) that the respondent is a 
distiller of the said whiskies, gins or other spirituous beverages; or 
(b) that the said whiskies, gins or other spirituous beverages were by it 
manufactured through a process of distillation; or (c) that respond- 
ent owns, operates or controls a place or places where any such 
products are by it manufactured by a process of original and con- 
tinuous distillation from mash, wort or wash, through continuous 
closed pipes and vessels until the manufacture thereof is completed, 
unless and until respondent shall actually own, operate, or control 
such a place or places. 

It is further ordered, That the respondent shall within 60 days after 
service upon it of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


CONSOLIDATED PINNACLE COAL COMPANY AND 
ELLIS MORRELL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3234. Complaint, Sept. 30, 1937—Decision, Apr. 10, 1940 


Where a corporation had long been engaged in the operation of a mine at Pinnacle 
in Colorado, and in the sale of coal therefrom under name “Pinnacle” in 
said and adjacent States, including Iowa, Kansas, Nebraska, North Dakota, 
South Dakota, and Wyoming, and had expended large sum in advertising 
said coal and, for a number of years, was second largest coal mine opera- 
tor in county in question and still one of the larger operators, and had 
built up a good reputation for coal mined by it as product of good grade and 
quality, and included in trade-mark registered by it word “Pinnacle,” together 
with words that it was mined and shipped only by it, and made use of such 
trade-mark and words in its business for over 20 years and applied same 
to coal mined by it and to its freight cars, trucks, wagons, bins, ete., and 
coal under name “Pinnacle” had come to be generally recognized in the 
trade and among sellers and purchasers thereof in sales territory concerned 
as mined by it and exclusively from mine of that name and town; and 
thereafter corporate competitor, and relatively small operator, engaged in 
shipping to customers in Nebraska coal produced from mine some 42 miles 
distant from said Pinnacle mine or mine there located— 

Made use of its corporate name, including word “Pinnacle,” in connection with 
offer and sale of coal in question, and featured said corporate name in 
advertising material and made use of name “Pinnacle” in label under which 
it sold said coal, together with claims and representations thereon to effect 
that it was of highest quality, notwithstanding fact product in question was 
not that from said Pinnacle mine, to which it was generally inferior ; 

With capacity and tendency to mislead and deceive members of purchasing pub- 
lic into erroneous and mistaken belief that coal produced and sold by it 
under such label had been produced from mine at Pinnacle, operated by 
corporation aforesaid, and was of a grade and quality equal to that of the 
coal so named and produced by said corporation, and to induce members 
of purchasing public to buy its said coal by reason of such mistaken and 
erroneous belief, and with result of diverting trade unfairly to it from com- 
petitors, including those who offer and sell in commerce coal produced in 
mines other than that located at Pinnacle as above set forth, and operated 
by said corporation, and do not represent their coal as produced from such 
Pinnacle mine, and those who do not misrepresent in any particular the 
grade and quality of their product: 

Held, That such acts and practices, under the circumstances set forth, were to 
the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition. 
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Before Mr. Miles J. Furnas and Mr. William C. Reeves, trial 
examiners. 
Mr, Alden S. Bradley and Mr. Joseph C. Fehr for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Consolidated 
Pinnacle Coal Co., a corporation and Ellis Morrell, an individual, 
hereinafter referred to as respondents, have been, and are now, using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Consolidated Pinnacle Coal Co., is a 
corporation organized and existing under the laws of the State of 
Colorado, having its principal office and place of business in Denver, 
Colo. Respondent, Ellis Morrell, a resident of Denver, Colo., is 
president and manager of respondent corporation and at all times 
herein specified has directed and dictated the sales policies and busi- 
ness activities of said respondent corporation. 

Par. 2. Respondents have been for more than 2 years last past 
engaged in the business of selling and distributing coal. Respondents 
cause said coal when sold to be transported from said place of 
business in Denver, Colo., to the purchasers thereof located in various 
States of the United States other than Colorado. 

Respondents are in competition with individuals, partnerships, and 
corporations engaged in the sale and distribution of coal in interstate 
commerce. 

Par. 3. Respondents, in the course and conduct of their business 
aforesaid, have used, and now use, the word “Pinnacle” as a part 
of the corporate name aforesaid and on stickers, advertisements, 
letterheads, and various other forms of advertising which forms 
of advertising were for the purpose of effecting sales of coal vended 
by them. 

Par. 4. The word “Pinnacle” used in connection with coal, has for 
more than 25 years signified and meant, and has been understood by 
the general purchasing public to signify and mean, coal produced 
from a certain mine known as the “Pinnacle mine” located in the 


922 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 30 F. T.C. 


county of Routt, State of Colorado, owned and operated by Victor 
American Fuel Co., a corporation of Denver, Colo. 

The Victor American Fuel Co. aforesaid has for more than 25 years 
past owned and operated and now owns and operates the “Pinnacle 
mine” above referred to and at all times produced a large and ex- 
tensive tonnage of coal. Such coal, so produced and sold, is known 
and described throughout the mining trade and known to the general 
purchasing public as “Pinnacle” coal. Such coal has consistently 
maintained a high reputation on account of its quality, utility and 
fuel value, and is now widely and favorably known throughout the 
States wherein the same is sold. It has long had and now has a con- 
stant and favorable good will and the name “Pinnacle” as applied 
to or used in connection with coal has become and is a substantial 
asset of great value to the many individuals, partnerships, and corpo- 
rations engaged in the mining, sale and transportation of such coal 
in interstate commerce. 

The coal sold by the respondents in interstate commerce, as afore- 
said, is not mined from the Pinnacle mine nor from any mine 
adjacent thereto, but is mined in a district separate and apart from 
that wherein the Pinnacle mine is located, separated from said Pin- 
nacle mine by a range of mountains, and is not the same as, nor 
similar to, the coal known and described as “Pinnacle” coal, but is 
inferior thereto. 

Par. 5. The purchasing public has long recognized in “Pinnacle” 
coal certain attributes which make said coal desirable. Among these 
attributes are the following: (1) Low in ash content, (2) clean, (8) 
no clinkers, (4) no slacking, (5) high in heat units, which render 
“Pinnacle” coal a most economical fuel and give it a high fuel rating. 
The respondents represent that its said coal (1) is low in ash content, 
(2) has highest fuel rating, (3) is cleanest coal mined, (4) has no 
clinkers, (5) never slacks, (6) is most economical fuel, and (7) has 
highest heat units. 

Said representations are false, deceptive, and misleading for in 
truth and in fact as these terms are understood by the purchasing 
public, respondents’ said coal is not low in ash content, does not have 
the highest fuel rating, is not the cleanest coal mined, is not without 
clinkers, does slack, is not the most economical fuel, and not the 
highest in heat units. 

Par. 6. The practice of the respondents in using the word “Pin- 
nacle” in the corporate name of the corporate respondent and in the 
advertising as aforesaid in selling coal mined in mines other than 
the Pinnacle mine has the capacity and tendency to and does mislead 
and deceive the members of the purchasing public into the false belief 
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that the coal so offered for sale and sold by them has actually been 
and is being mined from the Pinnacle mine, and that respondents’ 
said coal is the coal that is commonly known and described as “Pin- 
nacle” coal. Members of the purchasing public, as a result of such 
erroneous belief have been and are now being induced to purchase 
respondents’ said coal. 

Par. 7. There are among the competitors of the respondents various 
individuals, partnerships, and corporations who sell and offer for sale 
in interstate commerce coal produced in mines other than the Pinnacle 
mine, who do not falsely represent that the coal so sold and offered 
for sale by them was mined from the Pinnacle mine and who do not 
falsely represent the quality and grade of such coal to be of the quality 
and grade of Pinnacle coal, and who do not in any manner misrep- 
resent their coal or its source. 

Such acts and practices of the respondent have the tendency and 
capacity to unfairly divert trade in said commerce to respondents from 
competitors who do not misrepresent the source of the coal vended by 
them nor the quality and grade thereof. 

Par. 8. The above and foregoing acts, practices, and representations 
of the respondents have been, and are all to the prejudice of the pub- 
lic and respondents’ competitors as aforesaid, and have been and are, 
unfair methods of competition within the meaning and intent of sec- 
tion 5 of an act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, Frnprncs As ro THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 30, 1937, issued its com- 
plaint and caused same to be served upon the respondent Consolidated 
Pinnacle Coal Co., a corporation, charging respondents with the use 
of unfair methods of competition in commerce in violation of the pro- 
visions of said act. The individual respondent, Ellis Morrell, could 
not be located and the complaint was never served upon him, After 
the issuance of said complaint and the filing of respondent Consoli- 
dated Pinnacle Coal Co.’s answer thereto, testimony and other evi- 
dence in support of the allegations of the complaint and in opposition 
thereto were introduced before examiners of the Commission thereto- 
fore duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter 
this proceeding regularly came on for final hearing before the Com- 
mission upon the complaint herein, the aforesaid answer, the testi- 
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mony and other evidence and the brief of counsel for the Commission, 
and the Commission having duly considered the matter and being now 
fully advised in the premises finds that this proceeding is in the pub- 
lic interest, and makes this its findings as to the facts and its conclusion 
drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. The corporate respondent, Consolidated Pinnacle 
Coal .Co., is a Colorado corporation with its principal office and 
place of business in Denver, Colo. For a number of years said corpo- 
ration has been engaged in the business of operating coal mines in 
Routt County, Colo., and in selling to retail dealers the coal pro- 
duced from such mines. Prior to March 1, 1938, and prior to the 
date of the issuance of the complaint herein, the corporate respond- 
ent sold a portion of its output of coal to retail dealers located in 
States other than the State of Colorado. In connection with such 
sales the corporate respondent caused its coal, when sold, to be trans- 
ported from the mines operated by it in Routt County, Colo., into 
other States of the United States wherein such purchasers were 
located. In the course and conduct of its said business the corporate 
respondent was in active competition in commerce among and _ be- 
tween the various States of the United States with other corporations 
and with persons and partnerships also engaged in the sale and 
shipment of coal to purchasers buying for resale. 

The individual respondent, Ellis Morrell, has not been connected 
with the corporate respondent, Consolidated Pinnacle Coal Co. since 
March 1, 1938, and is now engaged in the trucking business in the 
State of New Mexico. 

Par. 2. In recent years one of the principal competitors of the 
respondent Consolidated Pinnacle Coal Co., in the mining of coal in 
Routt County, Colo., and the sale of such coal in the State of Colo- 
rado and States adjacent thereto, has been the Victor American Fuel 
Co., which company has operated a mine at Pinnacle, in Routt 
County, Colo. The output of this mine has been sold by said Victor 
American Fuel Co, in the State of Colorado and in States adjacent 
thereto, including the States of Iowa, Kansas, Nebraska, North 
Dakota, South Dakota, and Wyoming. In the years 1915 to 1937 : 
both inclusive, said Victor American Fuel Co. produced from the 
mine operated by it at Pinnacle, Colo., 2,687,809 tons of coal, and in 
said years it spent more than $200,000 in advertising the coal so 
produced by it, and the name “Pinnacle” as applied to such coal. 
For a number of years said Victor American Fuel Co. has been the 
second largest coal mine operator in Routt County, Colo., and is 
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still one of the larger operators. It has built up a good reputation 
for coal mined by it and such coal has been known to the trade as 
a coal of good grade and quality. It is generally recognized in 
the trade and among the sellers and purchasers of coal in the sales 
territory in which Pinnacle coal is sold and distributed that Pinnacle 
coal is mined exclusively from the Pinnacle mine situated in the 
town of Pinnacle, County of Routt, Colo. On February 22, 1922, 
the Victor American Fuel Co. caused to be registered in the United 
States Patent Office a trade-mark which has been used by it in its 
business since April 22, 1916, which trade-mark included the word 
“Pinnacle” in combination with the words “mined and shipped only 
by the Victor American Fuel Co.” On May 24, 1922, it caused 
another trade-mark to be registered in said Patent Office, which 
latter trade-mark consisted of the single word “Pinnacle,” which 
trade-mark has been continually used by it in its business since April 
22, 1916, and has been applied and fixed to the coal mined by it 
and to the freight cars, trucks, wagons, and bins, and to other car- 
riers, vehicles, and receptacles containing such coal. Also, these 
trade-marks were filed in the office of the Secretary of State of the 
State of Colorado, on October 20, 1925. 

Par. 3. The corporate respondent, Consolidated Pinnacle Coal Co., 
is a relatively small mine operator. The Commission finds that in 
November and December 1936, the corporate respondent made ship- 
ments of a number of cars of coal which it had produced from a 
mine then operated by it near the town of Hayden in Routt County, 
Colo., which shipments were delivered by the corporate respondent 
to its customers in the State of Nebraska. The mine from which 
such coal was produced is located 42 miles from the mine operated 
by the Victor American Fuel Co. near the town of Pinnacle in 
Routt County, Colo. The coal so produced by the corporate re- 
spondent was sold by it under a round label about 3 inches in diam- 
eter. In the center of such label was a star with seven points. The 
corporate name of said respondent containing the word “Pinnacle” 
was printed around the border. On each point of the star there 
was printed a claim or representation concerning the grade or quality 
of the coal, which claims and representations were to the effect. that 
such coal was of the highest quality. The evidence shows, and the 
Commission finds, that the coal produced by the corporate respondent 
and sold under the representations hereinabove set out was of in- 
ferior grade to the coal produced by the Victor American Fuel Co. 
and sold under the name Pinnacle coal. The corporate respondent’s 
coal mined from the mine located near the town of Hayden had a 
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high moisture content and a high ash content. It disintegrated 
rapidly in handling and in transportation from the mine to the 
consumer and was generally inferior to the coal produced by the 
Victor American Fuel Co. from the mine operated by it at Pinnacle, 
Colo. 

Par. 4. The use by the corporate respondent, Consolidated Pin- 
nacle Coal Co., of the word “Pinnacle” in its corporate name and the 
use of the labels and other advertising material which featured its 
corporate name containing the word “Pinnacle” had the capacity and 
tendency to mislead and deceive members of the purchasing public 
into the erroneous and mistaken belief that the coal produced and 
sold by the corporate respondent under such label had been produecd 
from the mine located at Pinnacle, Colo., operated by the Victor 
American Fuel Co. and that such coal was of a grade and quality 
equal to that of the Pinnacle coal produced by the Victor American 
Fuel Co. and had the capacity and tendency to induce such members 
of the purchasing public to purchase corporate respondent’s coal 
on account of such mistaken and erroneous beliefs. 

Par. 5. There are among the competitors of the respondent Con- 
solidated Pinnacle Coal Co., various persons and partnerships and 
other corporations who offer for sale and sell coal in commerce be- 
tween and among several of the States of the United States, which 
coal is produced in mines other than the mine located at Pinnacle, 
Colo., and operated by the Victor American Fuel Co., and which com- 
petitors do not represent that the coal so offered for sale and sold by 
them was produced from said mine located at Pinnacle, Colo.; also, 
there are among the competitors of respondent those who do not 
misrepresent in any particular the grade and quality of the coal 
sold by them. As a result trade has been unfairly diverted to the 
corporate respondent from such competitors. 


CONCLUSION 


The aforesaid acts and practices of the corporate respondent Con- 
solidated Pinnacle Coal Co., as herein found, are to the prejudice 
and injury of the public and of respondent’s competitors and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of the provisions of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent Consolidated Pinnacle Coal Co. (respondent Ellis Morrell 
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not having been served), testimony and other evidence taken before 
examiners of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
brief filed herein by counsel for the Commission (respondent not 
having filed brief); and the Commission having made its findings 
as to the facts and its conclusion that said respondent, Consolidated 
Pinnacle Coal Co., has violated the provisions of the Federal Trade 
Commission Act. . 

It is ordered, That the respondent Consolidated Pinnacle Coal Co., 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for 
sale, sale and distribution of coal, in commerce as “commerce” is 
defined in the Federal Trade Commission Act, do forthwith cease 
and desist from: 

1. Using the word “Pinnacle” in any corporate or trade name, or 
at all, when the coal sold by respondent has not been mined from 
the Pinnacle Mine situated at Pinnacle in the County of Routt, 
State of Colorado. 

2. Designating or describing coal which has not been mined from 
the Pinnacle Mine situated at Pinnacle in the County of Routt, 
State of Colorado, as being Pinnacle coal; or otherwise representing 
that such coal is Pinnacle coal. 

It is further ordered, That the respondent, Consolidated Pinnacle 
Coal Co., shall, within 60 days after service upon it of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which it has complied with this order. 

It is further ordered, That the case growing out of the complaint 
herein be, and the same hereby is, closed as to Ellis Morrell, sub- 
ject to the Commission’s right to reopen the case in the event future 
developments so warrant. 
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FORSON LABORATORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3361. Complaint, Mar, 18, 1938—Decision, Apr. 10, 1940 


Where a corporation engaged in sale and distribution of its “Nu-Myst” medic- 
ament and vaporizer therefor, to drug jobbers and dealers; in advertise- 
ments thereof through means of radio broadcasts over stations of extrastate 
audience and through advertisements in newspapers, periodicals, and trade 
journals of general circulation throughout the United States, and circulars 
distributed to customers, and through use of the mail, advertising folders, 
letters, and literature— 

Represented that its said preparation was a cure or remedy for whooping 
cough, colds, hay fever, rose fever, and asthma, and a competent and 
effective treatment for such ailments and conditions which would relieve 
the same, and was more than a relief from local irritation which might 
be caused by ailments in question, and that said product would destroy 
bacteria and prevent growth thereof ; 

Facts being that it was not a cure or remedy or competent or effective treat- 
ment for said various ailments and conditions and would not give relief 
therefor beyond point above noted nor destroy or prevent growth of bacteria, 
specifically was not a cure for colds generally, causes of which so-called 
allergies are many-fold, and, lacking anything to control bronchial tube 
spasms, would not control asthma nor, lacking germicidal quality, relieve 
whooping cough, and its various representations aforesaid were misleading 
and untrue; 

With tendency and capacity to mislead and deceive substantial portion of 
purchasing public into erroneous and mistaken belief that all of its said 
representations were true, and with result, as a consequence of such belief, 
that a number of consuming public purchased substantial volume of its 
product in preference to that of those engaged in substantial competition 
with it in sale and distribution of similar products in commerce among 
the various States and in the District of Columbia and in sale and dis- 
tribution of products intended and used for purposes for which it recom- 
mended its said product: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and consti- 
tuted unfair methods of competition. 


Before Mr. Arthur F. Thomas and Mr. Randolph Preston, trial 
examiners. 

Mr. William L. Taggart for the Commission. 

Mr, Philip Steinman and Mr. Lawrence H. Sanders, of New York 
City, for respondent. 


FORSON LABORATORIES, INC, 929 
928 Complaint 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the Forson 
Laboratories, Inc., hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce, as “commerce” 
is defined in said act of Congress, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacrarH 1. Respondent, Forson Laboratories, Inc., is a corpora- 
tion organized, and existing under the laws of the State of New York, 
with its principal office and place of business located at 353 Fifth Ave- 
nue, in the city of New York, State of New York. Respondent is now 
and has been for several years last past engaged in the business of 
distributing and selling in commerce as hereinafter set out a certain 
medical product designated as Nu-Myst. 

Par. 2. Said respondent being engaged in business as aforesaid, 
causes said medical product, when sold, to be transported from its 
office and principal place of business in the State of New York to pur- 
chasers thereof located at various points in States of the United States 
other than the State of New York and in the District of Columbia. 
There is now and has been at all times mentioned herein a course of 
trade in commerce in said product so distributed and sold by the re- 
spondent between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, the respondent 
is now and has been in substantial competition with other corpora- 
tions and with firms and individuals likewise engaged in the business 
of distributing and sellng inhalants or smilar medcinal products in 
commerce among and between the various States of the United States, 
and in the District of Columbia. 

Par. 4. In the course of the operation of said business and for the 
purpose of inducing individuals, firms, and corporations to purchase 
said medicinal product respondent has made use of radio broadcasts 
over stations of sufficient power to convey the programs emanating 
therefrom into the various States of the United States and has caused 
advertisements to be inserted in newspapers, periodicals and trade 
journals with a general circulation throughout the United States; 
has printed and circulated to customers and prospective customers 
throughout the several States, through the use of the United States 


930 FEDERAL TRADE COMMISSION DECISIONS 
Complaint BO Hh: TAGs 


mails and otherwise, advertising folders, letters, and literature. In 
all such advertisements and advertising literature, the respondent 
has made such statements as the following: 

This direct, natural treatment strikes at the root of the trouble—the mucous 
membranes. Nu-Myst brings speedy relief to sufferers from colds, hay fever, 
rose fever, asthma and other nasal and bronchial infections. 

Nu-Myst contains the proper remedies and essential oils to combat colds without 
absorbing drugs into the system. It contains no drugs that are contra-indicated 
during the menstrual period. 

The “common cold” is one of the most common causes of dysmenorrhea 
(painful menses). It is possible for the infection to settle in the entire 
genital tract. The use of many of the drugs contained in some cough and 
cold medicines is contra-indicated during menstruation. 

All of said statements, together with many similar statements, 
appearing in respondent’s advertising literature and radio broadcasts 
purport to be descriptive of respondent’s product and its effective- 
ness in treating and curing the “common cold” and other diseases and 
infections of the nasal passages and bronchial tubes. In all of its 
advertising, respondent represents through statements and representa- 
tions hereinabove set out and other statements of similar import, 
nature and effect that its product, Nu-Myst, will prevent and cure, 
or is beneficial in the treatment of, many of the diseases, ailments, 
afflictions, and conditions which may be present in the nasal passages 
and bronchial tubes. 

Among the diseases, ailments, afflictions, and conditions named by 
the respondent in said advertising literature and radio broadcasts 
as diseases, ailments, afflictions, and conditions which the use of the 
above-named product will prevent and cure, or will be beneficial in the 
treatment of, are the following: Colds, hay fever, rose fever, asthma, 
and whooping cough. 

In its aforesaid advertisements, respondent also unfairly disparages 
various inhalants and other competitive products designed for use in 
treating colds and coughs distributed by its competitors through rep- 
resenting that the use of many of the drugs contained in many cough 
and cold medicines are contra-indicated during menstruation, but 
that its product, Nu-Myst, contains no drugs which are contra- 
indicated during the menstrual period. 

Par. 5. The representations made by respondent with respect to the 
nature and effectiveness of its product when used are grossly exag- 
gerated, false, misleading, and untrue. In truth and in fact, the 
use of respondent’s product will not prevent and cure, nor is it sub- 
stantially beneficial in the treatment of all or any of the said 
diseases, ailments, afflictions, and conditions hereinabove named. Re- 
spondent’s product will not have any curative value in these con- 
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ditions, nor materially alter their course, nor will it substantially 
relieve the various manifestations of these conditions. The drugs 
generally contained in cough and cold medicines are not contra- 
indicated during menstruation, and there is no justification for re- 
spondent’s representation that its product should be used during 
menstruation in preference to other forms of medication. 

Respondent’s product consists of several essential oils in 8714 per- 
cent alcohol. It is essentially a mild contra-irritant mixture. 

Par. 6. There are among respondent’s competitors many who manu- 
facture, distribute, and sell various products designed, intended, and 
sold for the use of either treating or curing the various diseases, ail- 
ments, afflictions, and conditions of the nasal passages and bronchial 
tubes hereinabove named and who do not in any way misrepresent 
the quality or character of their respective products or their effective- 
ness when used, and who do not unfairly disparage the products of 
competitors. 

Par. 7. Each and all of the false and misleading statements and 
misrepresentations made by the respondent in designating or describ- 
ing its product and the effectiveness of its product in curing, treating, 
or relieving the diseases, ailments, afflictions, or conditions of the 
nasal passages and bronchial tubes hereinabove named and in unfairly 
disparaging similar products sold by competitors were, and are, cal- 
culated to and have a tendency and capacity to mislead a substantial 
portion of the purchasing public into the erroneous belief that said 
representations are true and that said products will, in truth, accom- 
plish the results claimed without any detrimental effect on the men- 
strual function, while products of competitors will detrimentally affect 
menstruation. Further, as a direct consequence of the mistaken and 
erroneous beliefs induced by the acts and representations of the 
respondent as hereinabove detailed, a number of the purchasing pub- 
lic has purchased a substantial volume of the respondent’s product 
with the result that trade has been unfairly diverted to the respond- 
ent from competitors referred to in paragraph 6 hereof. As a 
result thereof, injury has been done, and is now being done, by re- 
spondent to competition in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 8. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, to the prejudice of the 
public and respondent’s competitors as aforesaid and constitute un- 
fair methods of competition within the meaning of section 5 of the 
Act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on March 18, 1938, issued and there- 
after served its complaint upon the respondent, Forson Laboratories, 
Inc., a corporation charging it with the use of unfair methods of com- 
petition in violation of the provisions of said act. The respondent 
entered its appearance and filed its answer to the complaint, and 
thereafter, beginning on June 29, 1938, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
W. L. Taggart, attorney for the Commission, and in opposition to the 
allegations of the complaint by Lawrence H. Sanders, and Philip 
Steinman, attorneys for the respondent, before Arthur F. Thomas and 
Randolph Preston, trial examiners of the Commission; the testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter the proceeding regularly came on for final 
hearing before the Commission on said complaint, the answer thereto, 
the testimony and other evidence, brief in support of said complaint, 
and oral argument, no brief having been filed on behalf of the respond- 
ent, and the Commission having duly considered the matter, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts, 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1, Respondent Forson Laboratories, Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York, having its office and principal place of business 
iocated in New York City, and is engaged in the sale and distribution 
of a medicament known as “Nu-Myst,” and a vaporizer for the same, 
to jobbers and dealers in the drug trade. Respondent causes, and has 
caused said product, when sold, to be transported from its principal 
place of business in New York City, to purchasers thereof, some located 
in the State of New York and others located in various States of the 
United States. Respondent maintains and during all the times men- 
tioned herein, has maintained a constant current of trade in said 
product, sold by it in commerce between and among various States of 
the United States, and in the District of Columbia, and is in sub- 
stantial competition with other firms, corporations, and individuals 
also engaged in the business of selling and distributing products 
similar to that of respondent, in commerce between and among various 
States of the United States and in the District of Columbia. 
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Par. 2. “Nu-Myst” is a liquid composed of certain common ingre- 
dients generally prescribed by physicians for relieving conditions 
caused by those afilictions usually termed “colds.” The carrying 
medium for the medicinal oils or drugs is the 87.5 percent alcohol con- 
tent of the mixture, the formula of which is as follows: 
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The product is sold in a package consisting of a container in which 
are a bottle of the medicament and an aluminum vaporizer, and a 
circular of instructions. The vaporizer is a fluid-holding receptacle 
attached to a device in such a manner that the receptacle may be placed 
over an electric ight bulb. The heat from the bulb vaporizes the 
liquid. 

Par. 3. In the course and conduct of its business and for the purpose 
of inducing individuals, firms, and corporations to purchase said 
medicinal products, respondent has made use of radio broadcasts over 
stations of sufficient power to convey the programs emanating there- 
from into various States of the United States, and has caused adver- 
tisements to be inserted in newspapers, periodicals, and trade journals 
with a general circulation throughout the United States; has had 
printed and circulated to prospective customers throughout the United 
States, through the use of the United States mail, advertising folders, 
letters, and literature. In all such advertising matter the respondent 
has made such statements as the following: 

This true, natural treatment strikes at the root of the trouble—the mucous 
membranes. ‘“Nu-Myst” brings speedy relief to sufferers from colds, hay fever, 
rose fever, asthma, and other nasal and bronchial afflictions. 

Inhibits the growth of bacteria on the mucous membranes. 

The new, natural, pleasant relief for colds, coughs, hay fever, rose fever and 
many nasal and bronchial infections. 

Par. 4. By the use of the statements in the foregoing advertising 
respondent represents that its product is more than a relief from 
any local irritation that may be caused by the ailments therein 
mentioned, but is a competent and beneficial treatment for colds, rose 
fever, asthma, whooping cough, and other nasal or bronchial afflic- 
tions. Such representations are misleading and untrue. ‘The diseases 
named, except colds, are grouped under the so-called “allergies” and 
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the causes of “allergies” are manifold, running into a hundred or 
more, and since there are so many causes it is impossible for a for- 
mula such as “Nu-Myst” to bring relief from any one of these condi- 
tions. Colds may be due to bacterial invasion and there is nothing 
in the ingredients as disclosed by the formula, the vapor of which 
will destroy bacteria. While the ingredients of the mixture are com- 
monly used for the relief of local irritations of the mucous mem- 
branes of the nose, and may be so used effectively, the mixture has no 
curative value. It will not cure asthma, which is a spasmodic con- 
traction of the bronchial tubes, because there is nothing in this 
formula that will relieve these bronchial tube spasms; nor will it 
relieve whooping cough which is a germ disease, and nothing in this 
formula will have any effect upon the germ itself. 

Par. 5. Each and all of the false and misleading statements and 
representations made by the respondent in describing its product 
as hereinabove set out, were and are calculated to, and have had the 
tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
all of said representations are true. As a result of this erroneous 
belief a number of the consuming public have purchased a substan- 
tial volume of respondent’s product in preference to that of its com- 
petitors described in paragraph 1 hereof, with the result that trade 
has been diverted unfairly to respondent from its said competitors, 
engaged in the business of selling and distributing in commerce 
among and between the various States of the United States, products 
intended and used for the purposes for which respondent recommends 
its said product. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found, 
are all to the prejudice and injury of the public, and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of the re- 
spondent, testimony and other evidence taken before Arthur F. 
Thomas and Randolph Preston, examiners of the Commission there- 
tofore duly designated by it, in support of the allegations of said 
complaint, and in opposition thereto, brief in support of the com- 
plaint (no brief having been filed on behalf of respondent), and oral 
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arguments by William L. Taggart, counsel for the Commission, and 
by Philip Steinman, counsel for the respondent, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade Com- 
mission Act. 

It is ordered, That the respondent Forson Laboratories, Inc., a 
corporation, its officers, agents, representatives, and employees, di- 
rectly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of its medicinal prepara- 
tion designated “Ny-Myst,” or any other preparation composed of 
substantially similar ingredients or possessing substantially similar 
therapeutic properties, whether sold under that name or any other 
name or names, in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from 
representing : 

1. That respondent’s preparation: is a cure or remedy for colds, 
whooping cough, hay fever, rose fever, or asthma. 

2. That respondent’s preparation is a competent or effective treat- 
ment for, or that it will relieve, colds, whooping cough, hay fever, 
rose fever, or asthma, beyond such temporary relief as may be 
afforded by the temporary allaying of local irritation. 

3. That respondent’s preparation will destroy bacteria or prevent 
the growth of bacteria. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In roe MATTER OF 


MICHIGAN BEAN SHIPPERS ASSOCIATION ET AL 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3937. Complaint, Oct. 27, 1939—Decision, Apr. 11, 1940 


Where a trade organization and members thereof concerned with or engaged in 
the growing and handling of Michigan beans, as hereinafter set forth, 
namely— 

I. A nonprofit corporation which (1) was organized to and did perform 
the function of promoting general and special interests of its members and 
those engaged in the growing and handling of Michigan beans throughout 
said State, (2) constituted an instrumentality for furthering and making 
effective purposes and objectives of the individual members and others, (3) 
was successor to trade association first organized some 40 years theretofore, 
and (4) elevator operator and jobber members of which, and of its prede- 
cessor, had performed essential function in providing ready cash market for 
farmers’ beans and numerous other farm commodities and in developing 
additional market demand and outlets for the large amount of beans grown 
in State in question, in which were produced 80 percent of the white pea, 
or “navy,” beans, comprising one-third of bulk of bean crop moving in inter- 
state commerce, and had been instrumental in keeping local growers in con- 
tact with distant buyers and consumers widely located throughout the 
eastern half of the United States, and, together with their association, in 
securing and establishing maintenance of uniform grades of Michigan beans 
and securing adoption thereof in the country’s market, leading, substantially 
through such and certain other activity, to universal recognition and ac- 
ceptance of such product as of highest standard and quality, and to insuring 
maintenance thereof on the part of growers and the trade generally, and 
(5) elevator operator members of which, with property investments aggre- 
gating several million dollars, furnished employment to several thousand 
individuals in State in question in course of performing functions necessary 
to prepare farmers’ crop for market; and 

II. Nine member concerns engaged as jobbers, or as jobbers and elevator 
operators, as case might be, in business of buying and selling beans, barley, 
wheat, and other farm commodities; and which, for a number of years there- 
tofore and during period concerned, in the course and conduct of their 
respective businesses, (1) bought beans and other farm commodities from 
producers and others in State in question for resale therein and in other 
States and Territories of the United States and in the District of Columbia, 
and in foreign nations, and, pursuant to sales thereof, shipped or caused to 
be shipped such commodities from various points in said State to purchasers 
at their respective locations within or without such State, as above indicated, 
and (2) bought and sold quantities of beans, barley, wheat, and other farm 
commodities in such State for shipment, in part, into the stream of commerce 
between and among the various States, etc., as above set forth, (3) indi- 
vidually and collectively purchased and sold, and shipped or caused to be 
shipped, from year to year, 80 percent of the annual crop of “navy” beans 
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and a major portion of the barley, wheat, and other farm commodities 
grown therein, and shipped greater portion of such crops to purchasers 
without such State, and (4) prior to adoption of practices below set forth, 
were in active and substantial competition with one another and with 
other elevator men and jobbers in such State in making and seeking to make 
purchases and sales of such various products and commodities, and, except 
as below set forth, continued in such competition with each other and with 
other members of the industries concerned, and (5) constituted majority 
of elevator men and jobbers buying and selling beans in the State of 
Michigan— 

Made up and computed daily, through offices of association in question, 
price for choice hand-picked white pea beans in bulk to country shippers, 
which, designated as an “associaton close,” they disseminated and dis- 
tributed among themselves and to the industry, press and public generally, 
and used as a basis or guide for making quotations and consummating 
sales and purchases to producers and to the “trade,” i. e., vendee consumers 
and processors of beans, including major canning companies, chain stores 
and others of the United States and foreign importers, and which “associa- 
tion close,’ purportedly representing average price in bulk at which 
beans were being bought by jobbers from shippers in State at time “close” 
was issued, (1) was based in fact on bids received by association only 
from approved or limited number of members engaged in buying or sell- 
ing, (2) did not always reflect range of prices being offered by such pur- 
chasing members over any given period of time, but only prices being 
paid at time of making of the report, and (8) did not always supply 
accurate arithmetical average of prices in question, and did not in fact 
represent such an average or accurately reflect such prices ; 

Fixed and maintained (1) differentials, margin, or spread, to be received 
by elevator men for function performed by them in buying beans and 
barley from producers and reselling same to producers and others, and 
(2) differentials to be received by jobbers for beans and barley, between 
prices paid by them to elevator men and that at which they sold said 
products to trade, from time to time, and (3) schedules of charges for 
“nicking” beans or determining percent of foreign materials, culls, and 
other demerits in threshed beans brought to elevators by producers, and 
separation and removal thereof from quantities as tendered by them, and 
established and used uniform contract embodying terms and conditions of 
sale for buying and selling said product ; 

Adopted and maintained “scoop-shovel” rule by which they agreed to re- 
fuse to buy and sell or trade in beans or other farm commodities which 
had been ‘“scoop-Shoveled,” and defined as ‘“scoop-shoveler” one not 
equipped with proper buildings and machinery to clean beans and grains 
as they come from farmers’ vehicles before being weighed, and who does 
not in every instance use such facilities before making purchases of 
farmers’ said products, and does not maintain permanent location 8 months 
a year in territory in which there is regular buyer equipped with neces- 
sary machinery properly to clean, weigh, and store such products, and 
employed such rule to discourage use of method of processing beans to 
grade, through use by farmers and growers at their places of business, 
of portable bean picker which, invented and placed on the market, made 
possible machine grading to a limited degree at such places of business 


938 FEDERAL TRADE COMMISSION DECISIONS 


Complaint a) 1 410). 


and, while not eliminating necessity of hand picking at the elevators where 
were maintained and operated necessary equipment and labor required 
for grading and picking beans in substantial quantities, with a not incon- 
siderable concentration of labor along with expensive machinery and 
equipment of stationary type, would, in some years, have tendency to cur- 
tail volume of business done by local elevators; and 

Where members above referred to— 

(d) Made use of their said association as an instrumentality for establishing 
and maintaining rules, regulations, practices, and policies as aforesaid, and 
to secure adherence thereto by the members and by nonmember competi- 
tors; and 

(e) Held meetings furthering such collective and cooperative activities ; 

With effect of restricting, restraining, and lessening competition by, between, 
and among themselves, and other members of bean industry in State of 
Michigan in interstate trade and commerce in beans, and with capacity 
and tendency to lower prices to producing public, farmers, and growers 
of beans and barley, and to prevent use of machines and of methods of 
marketing whereby “picking” can be done at farms and places where beans 
are grown: 

Held, That such acts, methods, and practices, under the circumstances set forth, 
were all to the prejudice of the public and had a dangerous tendency to 
and did hinder and prevent price competition between and among them- 
selves in purchase and sale of said product in commerce, and tended to 
place in themselves power to control prices therefor in State of Michigan, 
and to create in them a monopoly in the sale in commerce of beans grown 
in such State, and unreasonably restrain commerce therein, and con: 
stituted unfair methods of competition. 


Mr, Lynn C. Paulson for the Commission. 
Mr. William P. Smith, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the Michigan Bean 
Shippers Association, its officers, L. W. Todd, president, R. C. Smith, 
vice president, L. L. Green, vice president, Asa E. Walcott, secretary- 
treasurer; its directors, E. H. Bueschlen, William R. Neumann, A. L. 
Ward; and its members, Charles Wolohan, Inc., J. P. Burroughs & Son, 
Hammerslag & Tinkham, Inc., Minor Walton Bean Co., Michigan 
Elevator Exchange, Ryon Grain Co., Stickle-Swift, Inc., Hart Broth- 
ers, Michigan Bean Co., individually and as representative members 
of the said Association, all hereinafter referred to as respondents, have 
been and are using unfair methods of competition in commerce, as 
“commerce” is defined in said act; and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows: 
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ParacraPH 1. Respondent, Michigan Bean Shippers Association 
is a nonprofit corporation, organized under the laws of the State of 
Michigan (pursuant to the provisions of Act, No. 327, of the Public 
Acts of 1921 of the State of Michigan, known as the Michigan Gen- 
eral Corporation Act), with its office at 401 Eddy Building, Saginaw, 
Mich. It was incorporated in the year 1934 by the members of the 
Michigan Bean Jobbers Association, its predecessor (a trade associa- 
tion that was first organized in 1892 and which was subsequently re- 
organized and incorporated in 1912). Said Michigan Bean Shippers 
Association has approximately 161 members of which those named 
herein are representative, and certain associate members not herein 
named. Its officers are: L. W. Todd, president; R. C. Smith, vice 
president; L. L. Green, vice president; and Asa E. Walcott, secretary- 
treasurer. Its directors are: R. C. Smith, L. L. Green, L. W. Todd, 
Claude H. Estee, E. H. Bueschlen, William R. Neumann, and A. L. 
Ward. Said association is organized for the purpose and performs 
the function of promoting general and special interests of its mem- 
bers, and constitutes an instrumentality for the furthering and making 
effective of the purposes and objectives of the individual members, 
jointly and severally. 

Par. 2. Respondent, Charles Wolohan, Inc., is a Michigan corpora- 
tion with its general offices at Birch Run, Mich. It is, and for several 
years last past has been, engaged in the business of buying and selling 
beans, barley, wheat, and other farm commodities, as a jobber. 

Respondent, J. P. Burroughs & Son is a Michigan corporation, with 
its principal office located at Holman & Grand Traverse, Flint, Mich. 
It is, and for several years last past has been, engaged in the business 
of buying and selling beans, barley, wheat, and other farm commodi- 
ties, as a jobber. 

Respondent, Hammerslag & Tinkham, Inc., is a Michigan corpora- 
tion, with its principal office located at BB Pearl Street NW., Grand 
Rapids, Mich. It is, and for several years last past has been, axcagia 
in the business of buying and selling beans, barley, wheat, ou other 
farm commodities, as a jobber. 

Respondent, Minor Walton Bean Co. is a Michigan corporation, 
with its principal office located at 240 Logan Street SW., Grand Rap- 
ids, Mich. It is, and for several years last past has Veni! engaged in 
the business of busaie and selling beans, barley, wheat, and other 
farm commodities, as a jobber. 

Respondent, Michigan Elevator Exchange is a Michigan corpora- 
tion operating under the Michigan cooperative laws, with its principal 
office located at 221 North Cedar Street, East Lansing, Mich. It is, 
and for several years last past has been, engaged in the business of 
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buying and selling beans, barley, wheat, and other farm commodities, 
as a jobber and elevator operator. 

Respondent, Ryon Grain Co., is a Michigan corporation, with its 
principal office located at 428 Mutual Building, Lansing, Mich. It is, 
and for several years last past has been, engaged in the business of 
buying and selling beans, barley, wheat, and other farm commodities, 
as a jobber. 

Respondent, Stickle-Swift, Inc., is a Michigan corporation, with 
its principal office located at 1804 Olds Tower, Lansing, Mich. It is, 
and for several years last past has been, engaged in the business of 
buying and selling beans, barley, wheat, and other farm commodities, 
as a jobber. 

Respondent, Hart Bros. is a partnership, of which M. J. Hart is 
the senior partner and operating manager. Its principal office is 
located at 1418 S. Hamilton Street, Saginaw, Mich. Respondent, Hart 
Bros. is engaged in buying and selling beans, barley, wheat, and other 
farm commodities, as a jobber and elevator operator. 

Respondent Michigan Bean Co. is a Michigan corporation, with its 
principal office located at 1741 North Niagara Street, Saginaw, Mich. 
It is, and for several years last past has been, engaged in the business 
of buying and selling beans, barley, wheat, and other farm commodi- 
ties, as a jobber and elevator operator. 

The above-named respondents do not constitute the entire member- 
ship of the respondent Michigan Bean Shippers Association, but are 
representative members thereof. All members of the respondent 
Michigan Bean Shippers Association are made parties respondent 
herein as a class, of which those specifically named are representative 
of the whole. For convenience the above-named respondents and the 
other members of the Association of whom those named are representa- 
tive will hereinafter be referred to as member respondents. 

Par. 3. In the course and conduct of their respective businesses the 
member respondents: (a) buy beans and other farm commodities from 
producers and others in the State of Michigan for resale in other States 
of the United States, the Territories thereof, the District of Columbia, 
and foreign nations, and when such sales are made, ship or cause to be 
shipped said commodities from various points in the State of Michigan, 
to the purchasers thereof at their respective locations in the other 
States of the United States, the Territories thereof, the District of 
Columbia, and foreign nations; (b) buy and sell quantities of beans, 
barley, wheat, and other farm commodities in the State of Michigan, 
destined to enter and flow in continuous streams of commerce between 
and among the various States of the United States, the Territories 
thereof, the District of Columbia, and foreign nations. 
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Beans, barley, wheat, and other farm commodities are familiar 
articles of commerce between and among the various States of the 
United States, the Territories thereof, the District of Columbia, and 
with foreign nations, and the streams of commerce in beans, barley, 
wheat, and said other farm commodities between the various States of 
the United States, the Territories thereof, the District of Columbia and 
with foreign nations, are made up in substantial part from quantities 
of the said commodities grown in the State of Michigan. 

White pea beans, commonly known as “navy” beans, make up the 
bulk of the bean crop flowing in interstate commerce between and 
among the various States of the United States and the District of 
Columbia. Eighty percent of the white pea beans grown in the 
United States are grown in the State of Michigan. In the course and 
conduct of their businesses the members respondents, individually and 
collectively, buy and sell and ship, or cause to be shipped, from year 
to year, 80 percent of the annual crop of this variety of beans grown 
in the State of Michigan and a major portion of the barley, wheat, and 
other farm commodities grown in that State. The greater portion of 
the crops of these commodities, grown from year to year in the State 
of Michigan, bought and sold by the member respondents, is sold and 
shipped or caused to be sold and shipped by them to purchasers lo- 
cated in ther States of the United States, the Territories thereof, the 
District of Columbia, and in foreign nations, and form part of the 
streams of commerce of these commodities between and among the 
States of the United States, its Territories, and with foreign nations. 

In the aforesaid manner the member respondents are at all times 
engaged in commerce in beans and other farm commodities. 

Par. 4. Prior to the adoption of the practices hereinafter alleged, the 
member respondents were in active and substantial competition with 
one another and with other elevator men and jobbers located and 
doing business in the State of Michigan not named as respondents 
herein (some of whom have been members of the respondent associa- 
tion and others of whom have not been members of the respondent 
association) in making and seeking to make purchases and sales of 
beans, barley, wheat, and other farm commodities in such commerce, 
and, but for the facts hereinafter alleged, such active and substantial 
competition would have continued to the present time, and the said 
member respondents would now be in active and substantial competi- 
tion with each other and with other members of the elevator and 
jobber industries. 

The said respondents now constitute, and have during all of the 
times mentioned herein constituted, a majority of the elevator men 
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and jobbers buying and selling beans, barley, wheat, and other farm 
commodities in the State of Michigan. The greater portion of the 
beans, barley, wheat, and other farm commodities grown in the State 
of Michigan are processed and consumed in other States of the United 
States in competition with beans, barley, wheat, and other farm com- 
modities produced in other States of the United States and said mem- 
ber respondents, prior to the adoption of the practices herein alleged 
and referred to were in active and substantial competition with ele- 
vator men and jobbers located in other States of the United States 
who trade in beans, barley, wheat, and other farm commodities and 
but for the facts hereinafter alleged such competition between said 
member respondents and said elevator men and jobbers located in other 
States of the United States would have continued to be active and 
substantial, whereas, due to the acts and things that have been done 
and are being done by said member respondents, such competition is 
greatly diminished. 

Par. 5. Respondents, named or referred to in paragraphs 1 and 
2 herein, for more than 4 years last past, have cooperated, combined, 
conspired, and agreed, and now cooperate, combine, conspire, and 
agree to do many acts and things for the purpose and with the effect 
of suppressing, restraining, and eliminating competition in trade 
and commerce, described in paragraphs 1, 2, and 3 herein, in beans 
and other farm commodities between and amongst themselves and 
other members of the industry in the State of Michigan and between 
and amongst themselves and other members of the industry in other 
States of the United States. Among the acts and things they have 
done and do through cooperation, combination, conspiracy, and agree- 
ment are the following : 

1. They daily make up and compute or cause to be made up and 
computed, through the offices of the respondent Michigan Bean Ship- 
pers Association, a price for choice hand-picked white pea beans 
in bulk to country shippers, and disseminate and distribute or cause 
to be disseminated and distributed, among and between themselves, 
and to the industry generally, said price as an “association close.” 

From time to time the procedure for making up and computing 
such daily “Association closes” changes, but in the main and gener- 
ally the practice is as follows: Certain of the member respondents, 
at an appointed time each day, report to the said respondent Asso- 
ciation bids made by them on the basis of “paying prices for choice 
hand-picked white pea beans in bulk, to country shippers,” and when 
these bids are received by the Association, said Association makes up 
and computes a figure or price which then becomes the “association 
close” for the remainder of the day during which the bids are re- 


MICHIGAN BEAN SHIPPERS ASSOCIATION ET AL. 943 
986 : Complaint 


ported and for that portion of the next day up to the time bids are 
similarly reported. Said made up or computed price it not a true 
average of the bids reported to and received by the said Association. 
Bids are reported to the Association only by those of its members 
agreed upon by the Association for such reporting. Individual bids 
are revealed by the Association to any regular member thereof in 
good standing. Each such bidder is obligated to take at least one 
carload of the commodity for which he has submitted a bid and bids 
are good for acceptance for a fixed period of time, usually until 
9 a.m. of the next business day. 

Member respondents use each “association close” as a basis for 
making quotations and consummating sales and purchases to pro- 
ducers and to the trade. The “trade” as used herein, and as com- 
monly understood by respondents, is comprised of the consumers 
and processors of beans and other farm commodities to whom the 
member respondents sell and ship the beans and other farm com- 
modities, the important classes of such “trade” being the major can- 
ning companies, the major chain stores, and others of the United 
States, and foreign importers. 

The daily making up and computation and dissemination of an 
“association close” by respondents in concert, through combination, 
as aforesaid, has the capacity, tendency, and effect to cause, and does 
cause, prices for beans and other farm commodities to become estab- 
lished and maintained at levels favorable to the respondents and 
unfavorable to those from whom they buy and to whom they sell, 
and thereby unduly suppresses competition and restrains trade in 
such commodities in commerce, as “commerce” is defined in the 
Federal Trade Commission Act. 

2. They have from time to time fixed and maintained differentials 
to be received by elevator men for the function they perform in buy- 
ing beans from producers and reselling them to jobbers. ‘They have 
also fixed and maintained differentials for elevator men for the func- 
tion they perform in buying and reselling barley, wheat, and other 
farm commodities in like and similar manner. 

An elevator man buys beans from producers and resells them to 
jobbers. The spread between the price at which he buys and the 
price at which he sells is known to the industry and to the respon- 
dents as a “margin” and is herein referred to as a “differential.” Re- 
spondents have from time to time fixed the “margin” or “differential” 
by agreement, and do now fix and maintain “margins” or “differ- 
entials” in a like and similar manner. 

The fixing and maintaining of “margins” and “differentials” for 
elevator men in the manner described herein in conjunction with the 
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establishment and maintenance of “Association closes,” forecloses all 
opportunity for price competition by the elevator men, and thereby 
tends unduly to suppress competition and create monopoly and to de- 
prive producers of these commodities of the benefits of competition. 

3. They fix and maintain from time to time, for beans and other 
farm commodities, “differentials” to be received by jobbers between 
the price paid by them, the jobbers, to elevator men, and the price 
they, the jobbers, sell such beans and other farm commodities to the 
“trade.” 

4. They fix and maintain schedules of charges for “picking” beans 
and for “docking” barley, wheat, and other farm commodities. As a 
part of the charges fixed and maintained, respondents keep the “pick” 
and the “dockage” extracted in the “picking” and “docking” processes. 

“Picking” and “docking” are terms applied to the process of de- 
termining the percent of foreign materials, culls, and defective ker- 
nels in threshed beans and grains brought to elevators by producers, 
and the separation and removal of same from the quantities as ten- 
dered by them. They are terms having a common and recognized 
meaning to the respondents. 

5. They have agreed to refrain from transporting beans and other 
farm commodities free of charge from the producers at their respec- 
tive points of production to the elevator or shipping point at which 
the member respondents have their respective elevators and places 
of business. 

6. They have fixed and maintained uniform storage charges for the 
storing of beans and other farm commodities in their respective 
elevators and warehouses. 

The principal business of elevator operators is to buy beans, barley, 
wheat, and other farm commodities from the farmers and producers 
and resell them to jobbers and to the “trade,” but in conjunction with 
this function, storage services are also performed by them for hire. 
It so happens that beans, barley, wheat, and some other farm com- 
modities are not perishable and accordingly the farmers and growers 
often store their crops of these commodities with the elevator. 

7. They haxe fixed and maintained uniform schedules of “drying” 
charges. 

Member respondents through respondent Association have fixed a 
schedule of “drying” charges for beans, barley, wheat, and other farm 
commodities and have established and maintained a moisture and test 
weight table providing for uniform discounts on wheat if the grain is 
damaged, as smut or various foreign materials. 

8. They have established and agreed to use and have used uniform 
contracts and terms and conditions of sale for buying and selling beans 
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and other farm commodities. They have agreed to refrain from de- 
viating from such terms and conditions of sale as are established by 
them from time to time, and they have attempted to coerce nonre- 
spondent members to use and maintain the contracts, terms, and 
conditions of sale which they (the respondents) through combination, 
have arrived at and established and do maintain. 

9. They have adopted and maintained a rule of practice known to 
them and referred to by them as the “scoop-shovel” rule by which 
they have agreed to refuse to buy and sell or trade in beans and other 
farm commodities which have been “scoop-shoveled.” They have 
defined a “scoop shoveler” “as being one who is not equipped with the 
proper buildings and machinery for cleaning the beans and grain as 
they come from farmers’ vehicles before they are weighed, and one who 
does not use such facilities in every instance before making purchase 
of farmers’ beans and grain, and who does not maintain a permanent 
location at least 8 months a year in a territory in which there is a regu- 
lar buyer, equipped with the necessary machinery to properly clean. 
weigh, and store beans and grains.” They have provided by agree- 
ment that “scoop-shovelers” or firms or individuals governed in any 
sense by “scoop-shoveling” are not entitled to membership in the re- 
spondent Michigan Bean Shippers Association. 

It has been the long-established practice in the State of Michigan 
for farmers and growers to haul their beans and other farm com- 
modities to local elevators for sale. This practice is in part a result of 
the fact that beans must be graded and “picked” and elevators, until 
recently, maintained the only equipment for grading and “picking.” 
Grading and “picking” machinery was of a stationary type which 
necessitated the bringing of beans to the elevators. About 1931 a 
portable bean picker was invented and placed upon the market by 
the use of which beans could be graded and “picked” at the farmers’ 
and growers’ places of business. The use of the portable bean picker 
obviated the necessity of bringing the beans to the local elevators for 
grading and “picking” and has a tendency to curtail the volume of 
business done by the local elevators. The “scoop-shovel” rule referred 
to above was designed and adopted for the purpose of discouraging 
the use of the portable picker and of preventing the trade of the re- 
spondent members from being diverted into other channels. 

10. They have established and maintained the practice of making 
price quotations to the “trade” for beans uniformly, using Alma, Mich., 
as a base point for all price quotations. 

11. They have established and maintained other rules, regulations, 
practices, and policies of a like and similar character. 
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The effect of the establishment and maintenance of the rules, regu- 
lations, practices, and policies described in paragraph 5, subsections 
(1) to (11), inclusive, of this complaint, pursuant to combination, 
conspiracy, and agreement as hereinabove alleged has been and is 
to suppress, eliminate, and restrain competition between and amongst 
the respondents in their respective businesses. 

Said member respondents use the Michigan Bean Shippers Associ- 
ation as an instrumentality for establishing and maintaining the 
rules, regulations, practices, and policies aforesaid and also hold 
meetings and engage in other collective and cooperative activities to 
the same end, and collectively and collusively at all times referred to 
herein have sought to induce, persuade, and coerce, and have induced, 
persuaded, and coerced all those engaged in the business of buying 
and selling beans, barley, wheat, and other farm commodities in the 
State of Michigan to adhere to the said rules, regulations, and 
practices. 

Par. 6. Said cooperation, agreement, combination, and conspiracy 
and the things done thereunder and pursuant thereto and in further- 
ance thereof, as hereinabove alleged, have had and do have the effect 
of unduly and unlawfully restricting and restraining the sale of said 
beans, barley, wheat, and other farm commodities in trade and com- 
merce between, among, in and with the several States of the United 
States, the District of Columbia, foreign nations, and Territories of 
the United States; of unduly and unlawfully restricting and re- 
straining trade and commerce in said beans and other farm commodi- 
ties in said commerce; of substantially enhancing prices to the con- 
suming public and maintaining prices at artificial levels and other- 
wise depriving the public of the benefits that would flow from normal 
competition among and between the member respondents in said 
commerce; of substantially lowering prices to the producing public, 
the farmers and growers, of beans, barley, wheat, and other farm 
commodities and particularly those who are obliged to sell their crops 
of these commodities to the said member respondents; of preventing 
the growth and development of new methods of marketing beans and 
of the use of marketing machinery and new methods of marketing 
whereby “picking” can be done at the farms and places where beans 
are grown; of eliminating competition, with the tendency and 
capacity of creating a monopoly in the marketing of said beans and 
other farm commodities in said commerce. 

Par. 7. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice of the public and respondents’ 
competitors and constitute unfair methods of competition in com- 
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merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 


Report, Frnprnes As TO THE Facts, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 27th day of October 1939, 
issued and served its complaint in this proceeding upon said respond- 
ents named in the caption hereof, charging them with the use of 
unfair methods of competition in commerce in violation of the provi- 
sions of said act. On December 18, 1939, the respondents filed their 
answer in this proceeding. Thereafter, a stipulation was entered 
into whereby it was stipulated and agreed that a statement of facts 
signed and executed by respondents by their attorney, William P. 
Smith, and William T. Kelley, Chief Counsel for the Federal Trade 
Commission, subject to the approval of the Commission, may be 
taken as the facts in this proceeding and in leu of testimony in 
support of the charges stated in the complaint, or in opposition 
thereto, and that the said Commission may proceed upon said state- 
ment of facts to make its report, stating its findings as to the facts 
and its conclusion based thereon and enter its order disposing of the 
proceeding without the presentation of argument or the filing of 
briefs. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on said complaint, answer, and 
stipulation, said stipulation having been approved, accepted, and 
filed, and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Michigan Bean Shippers Association is 
a nonprofit corporation, organized under the laws of the State of 
Michigan (pursuant to the provisions of Act, No. 327, of the Public 
Acts of 1931 of the State of Michigan, known as the Michigan Gen- 
eral Corporation Act), with its office at 401 Eddy Building, Saginaw, 
Mich. It was incorporated in the year 1934 by the members of the 
Michigan Bean Jobbers Association, its predecessor (a trade associa- 
tion that was first organized in 1892 and which was subsequently 
reorganized and incorporated in 1913). At the time of the issuance 
of the complaint, October 27, 1939, said Michigan Bean Shippers 
Association had approximately 161 members of which those named 
herein are representative, and certain associate members not herein 
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named. Its officers then were: L. W. Todd, president; E. H. Buesch- 
len, vice president; C. H. Estee, vice president ; and Asa K. Walcott, 
secretary-treasurer. Its directors then were: L. D. Cline, L. Ww. 
Tinkham, L. W. Todd, Claude H. Estee, E. H. Bueschlen, Wilham 
R. Neumann, and J. G. Glaser. Said Association was organized. for 
the purpose and has performed the function of promoting general 
and special interests of its members and, as hereinafter set forth 
those engaged in the growing and handling of Michigan beans 
throughout the State of Michigan. During all times referred to in 
the complaint, it constituted an instrumentality for the furthering 
and making effective of the purposes and objectives of the individual 
members and others, jointly and severally. 

Par. 2. Since 1892, and during all times referred to in the com- 
plaint (for more than 4 years prior to October 27, 1939), the elevator 
operator and jobber members of the Michigan Bean Shippers Asso- 
ciation, and of its predecessor, the Michigan Bean Jobbers Associa- 
tion, have performed an essential function in providing a ready cash 
market for the farmers’ beans and numerous other farm commodities, 
and have particularly sought to develop additional market demand 
and outlets for the large amount of beans grown in the State of 
Michigan. They have been instrumental in keeping the local growers 
in contact with the distant buyers and consumers who are widely 
located throughout the eastern half of the United States. The said 
elevator operators have a substantial business property investment 
aggregating several million dollars, and furnish employment to 
several thousand individuals in Michigan in the course of performing 
the functions necessary to prepare the farmers’ crop for marketing. 
The Association and its members have been active and instrumental 
in securing the establishment and maintenance of uniform grades 
of Michigan beans and securing their adoption in the markets of 
the country. By this activity over many years, they have done 
much to secure universal recognition and acceptance of Michigan 
beans as being of the highest standard and quality. Compulsory 
inspection of the Michigan “navy” beans, instituted in 19388, which 
was effectuated through the active assistance and cooperation of the 
said Association with the Michigan State Department of Agriculture, 
has tended to insure the maintenance of this high quality both on 
the part of the growers and the “trade” generally. 

Par. 3. (a) Respondent, Charles Wolohan, Inec., is a Michigan 
corporation with its general offices at Birch Run, Mich. It is, and 
for several years last past has been, engaged in the business of buying 
bes selling beans, barley, wheat, and other farm commodities, as a 
jobber. 


MICHIGAN BEAN SHIPPERS ASSOCIATION ET AL. 949 
936 Findings 


(b) Respondent, J. P. Burroughs & Son, is a Michigan corporation, 
with its principal office located at Holman and Grand Traverse, Flint, 
Mich. It is, and for several years last past has been, engaged in the 
business of buying and selling beans, barley, wheat, and other farm 
commodities, as a jobber. 

(c) Respondent Hammerslag & Tinkham, Inc., is a Michigan corpo- 
ration, with its principal office located at 35 Pearl Street NW., Grand 
Rapids, Mich. It is, and for several years last past has been, engaged 
in the business of buying and selling beans, barley, wheat, and other 
farm commodities, as a jobber. 

(dz) Respondent, Minor Walton Bean Co., is a Michigan corpora- 
tion, with its principal office located at 240 Logan Street SW., Grand 
Rapids, Mich. It is, and for several years last past has been, engaged 
in the business of buying and selling beans, barley, wheat, and other 
farm commodities, as a jobber. 

(e) Respondent, Michigan Elevator Exchange, is a Michigan corpo- 
ration operating under the Michigan Cooperative Laws, with its prin- 
cipal office located at 221 North Cedar Street, East Lansing, Mich. It 
is, and for several years last past has been, engaged in the business 
of buying and selling beans, barley, wheat, and other farm commodi- 
ties, as a jobber and elevator operator. 

(7) Respondent, Ryon Grain Co., is a Michigan corporation, with 
its principal office located at 428 Mutual Building, Lansing, Mich. 
It is, and for several years last past has been, engaged in the business 
of buying and selling beans, barley, wheat, and other farm com- 
modities, as a jobber. 

(g) Respondent, Stickle-Swift, Inc., is a Michigan corporation, 
with its principal office located at 1804 Olds Tower, Lansing, Mich. It 
is, and for several years last past has been, engaged in the business of 
buying and selling beans, barley, wheat, and other farm commodities, 
as a jobber. 

(h) Respondent, Hart Bros., is a partnership, of which M. J. Hart 
is the senior partner and operating manager. Its principal office is 
located at 1418 South Hamilton Street, Saginaw, Mich. Respondent, 
Hart Bros., is engaged in buying and selling beans, barley, wheat, and 
other farm commodities, as a jobber and elevator operator. 

(i) Respondent, Michigan Bean Co., is a Michigan corporation, 
with its principal office located at 1741 North Niagara Street, Sagi- 
naw, Mich. It is, and for several years last past has been, engaged in 
the business of buying and selling beans, barley, wheat, and other farm 
commodities, as a jobber and elevator operator. 

Par. 4. (a) In the course and conduct of their respective businesses 
during more than 4 years prior to the issuance of the complaint (that 
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is, for more than 4 years prior to October 27, 1939), the member 
respondents (1) bought beans and other farm commodities from pro- 
ducers and others in the State of Michigan for resale in that State, 
in other States of the United States, the Territories thereof, the Dis- 
trict of Columbia, and foreign nations, and when such sales were 
made, shipped, or caused to be shipped said commodities from various 
points in the State of Michigan to the purchasers thereof at their 
respective locations in that State or in the other States of the United 
States, the Territories thereof, the District of Columbia, and foreign 
nations; (2) bought and sold quantities of beans, barley, wheat, and 
other farm commodities in the State of Michigan, some of which were 
destined to enter and flow in continuous streams of commerce between 
and among the various States of the United States, the Territories 
thereof, the District of Columbia, and foreign nations. 

(0) Barley, wheat, and other farm commodities are familiar articles 
of commerce between and among the various States of the United 
States, the Territories thereof, the District of Columbia, and with 
foreign nations, and the streams of commerce in barley, wheat, and 
said other farm commodities between the various States of the United 
States, the Territories thereof, the District of Columbia, and with 
foreign nations, are and were during all times referred to in the com- 
plaint made up in part from quantities of the said commodities grown 
in the State of Michigan. 

(c) White pea beans, commonly known as “navy” beans, make up 
approximately one-third of the bulk of the bean crop flowing in the 
interstate commerce between and among the various States of the 
United States and the District of Columbia. Eighty percent of the 
white pea beans grown in the United States are grown in the State 
of Michigan. In the course and conduct of their businesses the mem- 
ber respondents, individually and collectively, buy and sell and ship, 
or cause to be shipped, from year to year, 80 percent of the annual 
crop of this variety of beans grown in the State of Michigan and 
a major portion of the barley, wheat, and other farm commodities 
grown in that State. The greater portion of the crops of these com- 
modities, grown from year to year in the State of Michigan, bought 
and sold by the member respondents, is sold and shipped or caused 
to be sold and shipped by them to purchasers located in other States 
of the United States, the Territories thereof, the District of Columbia, 
and in foreign nations, and form part of the streams of commerce of 
these commodities between and among the States of the United States. 
its Territories, and with foreign nations. 
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(d) In the aforesaid manner the member respondents are and were 
at all times referred to in the complaint (that is, for more than 4 years 
prior to October 27, 1939), engaged in interstate commerce in beans 
and other farm commodities. 

(e) Beans purchased by elevator operator member respondents from 
growers cannot enter into commerce or into the consumer market until 
they have been processed to the grades established by the Michigan 
State Department of Agriculture, and inspected in accordance with 
the rules and regulations prescribed by said department. 

Par. 5. (a) Prior to the adoption of the practices hereinafter found, 
the member respondents were in active and substantial competition 
with one another and with other elevator men and jobbers located and 
doing business in the State of Michigan not named as respondents 
herein (some of whom have been members of the respondent Associa- 
tion and others of whom have not been members of the respondent 
Association) in making and seeking to make purchases and sales of 
beans, barley, wheat, and other farm commodities in such commerce, 
and, except as hereinafter found, such active and substantial competi- 
tion has continued to the present time, and the said member respond- 
ents are now in active and substantial competition with each other 
and with other members of the elevator and jobber industries. 

(6) The said respondents now constitute, and during all of the 
times mentioned in the complaint have constituted, a majority of the 
elevator men and jobbers buying and selling beans in the State of 
Michigan. 

Par. 6. Respondents, named or referred to herein, for more than 
four years immediately prior to the issuance of the complaint (Oc- 
tober 27, 1939) have concertedly through cooperation and agreement: 

(a) Daily made up and computed or caused to be made up and com- 
puted, through the offices of the respondent Michigan Bean Shippers 
Association, a price for choice hand-picked white pea beans in bulk 
to country shippers, and disseminated and distributed or caused to be 
disseminated and distributed, among and between themselves, and to 
the industry, the press, and public, generally, said price as an “asso- 
ciation close.” 

Said “association closes” purported to be the average price in bulk 
at which beans were being bought by jobbers from shippers in the 
State of Michigan at the time the “association close” was issued. They 
were not the average of such prices, nor did they accurately reflect such 
prices, for at least three reasons, to wit, one, under the method used 
in computing the said “association closes” bids were received by the 
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Association only from those of its members approved by the Board 
of Directors of the Association for such reporting with the result that 
only a limited number of the individuals, firms, and corporations 
engaged in buying and selling beans in the State of Michigan re- 
ported to the Association; two, the reports submitted to the Associa- 
tion by the members who did report did not always reflect the range 
of prices being paid by them over any given period of time, but did 
only reflect the price they were paying at the time of the making of 
the report; three, the “association close” was determined from the 
prices reported but was not always an accurate arithmetic average of 
such prices. 

Member respondents used each “association close” as a basis or 
guide for making quotations and consummating sales and purchases 
to producers and to the “trade.” The “trade” as used herein, and 
as commonly understood by respondents, is comprised of the con- 
sumers and processors of beans to whom the member respondents 
sell and ship the beans, the important classes of such “trade” being 
the major canning companies, the major chain stores, and others of 
the United States, and foreign importers. 

(6) From time to time fixed and maintained differentials to be 
received by elevator men for the function they perform in buying 
beans and barley from producers and reselling them to jobbers and 
others. 

An elevator man buys beans from producers and resells them to 
jobbers and others. The spread between the price at which he buys 
and the price at which he sells is known to the industry and to the 
respondents as a “margin” and is herein referred to as a 
“differential.” 

(c) Fixed and maintained from time to time, for beans and barley 
“differentials” to be received by jobbers between the price paid by 
them, the jobbers, to elevator men, and the price they, the jobbers, 
sell such beans and barley to the “trade.” 

(d) Fixed and maintained schedules of charges for “picking” 
beans. 

“Picking” is a term applied to the process of determining the per- 
cent of foreign materials, culls, and other demerits in threshed beans 
brought to elevators by producers, and the separation and removal 
of same from the quantities as tendered by them. It is recognized 
by respondents as a term having this meaning. 

(¢) Established and used a uniform contract embodying terms and 
conditions of sale for buying and selling beans. 

(7) Adopted and maintained a rule of practice known to them 
and referred to by them as the “scoop-shovel” rule by which they 


MICHIGAN BEAN SHIPPERS ASSOCIATION ET AL. 953 
936 Findings 


agreed to refuse to buy and sell or trade in beans and other farm 
commodities which had been “scoop-shoveled.” They defined a 
“scoop shoveler” “as being one who is not equipped with the proper 
buildings and machinery for cleaning the beans and grain as they 
come from farmers’ vehicles before they are weighed, and one who 
does not use such facilities in every instance before making pur- 
chases of farmers’ beans and grain, and who does not maintain a per- 
manent location at least eight months a year in a territory in which 
there is a regular buyer, equipped with the necessary machinery to 
properly clean, weigh and store beans and grains.” The bylaws of 
the Michigan Bean Shippers Association provided that “scoop- 
shovelers” or firms or individuals governed in any sense by “scoop- 
shoveling” were not entitled to membership in the respondent 
Association. 

It has been the long-established practice for farmers and growers 
to haul their beans and other farm commodities to the local elevators 
for sale. In the State of Michigan, this practice as applied to beans 
is in part a result of the fact that they must be graded and “picked” 
and elevators maintain and operate the necessary equipment and 
labor required for grading and “picking” beans in substantia] 
quantities. 

These operations by the elevators furnish a not-inconsiderable 
amount of employment, and this concentration of available labor 
together with the expensive machinery and equipment which was of 
a stationary type, necessitated the bringing of the beans to the 
elevators. 

Some years ago a portable bean picker was invented and placed on 
the market, by the use of which beans could be machine graded 
to a limited degree at the farmers’ and growers’ place of business. 
The use of this device, while not eliminating the necessity of hand- 
picking, did in some years have a tendency to curtail the volume of 
business done by the local elevators, and the “scoop-shovel” rule 
referred to above was applied to discourage the use of that method 
of processing the beans to grade. 

(7) Said member respondents used the Michigan Bean Shippers 
Association as an instrumentality for establishing and maintaining 
the rules, regulations, practices, and policies as aforesaid and to se- 
cure adherence thereto by the said member respondents and by non- 
member competitors, and have also held meetings furthering such 
collective and cooperative activities. 

Par. 7. The doing and performing of the acts, practices, and meth- 
ods as set forth in paragraph 6, (a) to (g) inclusive, hereof, had 
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the capacity and tendency unduly to suppress, restrain, and lessen 
competition, and has restricted, restrained, and lessened competition, 
by, between and among the said respondents, and between and among 
the said respondents and other members of the bean industry in the 
State of Michigan, in interstate trade and commerce in beans; and 
have had the capacity and tendency to lower prices to the producing 
public, the farmers and growers of beans and barley, and have 
tended to prevent the use of machines and of methods of marketing 
whereby “picking” can be done at the farms and places where beans 
are grown. 

Par. 8. Neither at the present time nor at the issuance of the 
complaint herein were R. C. Smith, L. L. Green, or A. L. Ward, 
either officers or directors of the Michigan Bean Shippers Associa- 
tion, but these individuals were, at both of such times, officers of 
respondent members which are either named in the complaint or 
referred to as the class of which those named are representative. 


CONCLUSION 


The acts, methods, and practices of the respondents as herein found 
are all to the prejudice of the public; have a dangerous tendency 
to hinder and prevent, and have actually hindered and prevented, 
price competition between and among respondents in the purchase 
and sale of beans and barley in commerce within the intent and 
meaning of the Federal Trade Commission Act; have tended to place 
in respondents the power to control prices for beans and _ barley 
grown in the State of Michigan; have tended to create in the re- 
spondents a monopoly in the sale in commerce of beans grown in 
the State of Michigan; have unreasonably restrained such commerce 
in beans, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, and a stipulation as to the facts entered into between 
the respondents herein by their attorney, W. P. Smith, and W. T. 
Kelley, chief counsel for the Commission, which provides, among 
other things, that without further evidence or other intervening pro- 
cedure the Commission may issue and serve upon the respondents 
herein findings as to facts and conclusion based thereon and an 
order disposing of the proceedings, and the Commission having made 


MICHIGAN BEAN SHIPPERS ASSOCIATION ET AL. 955 
986 Order 


its findings as to the facts and conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Michigan Bean Shippers’ As- 
sociation, a nonprofit corporation, its officers, L. W. Todd, president, 
Asa E. Walcott, secretary-treasurer; its directors, Claude H. Estee, 
E. H. Bueschlen, William R. Neumann, and its members, Charles 
Wolohan, Inc., J. P. Burroughs & Son, Hammerslag & Tinkham, 
Inc., Minor Walton Bean Co., Michigan Elevator Exchange, Ryon 
Grain Co., Stickle-Swift, Inc., Hart Brothers, Michigan Bean Co., 
individually and as representative members of said Association, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of beans or barely in inter- 
state commerce or in the District of Columbia, do forthwith cease and 
desist from concertedly, through cooperation and agreement: 

1. Establishing, making up or computing, or causing to be estab- 
lished, made up or computed, or publishing or disseminating, or 
causing to be published or disseminated, from time to time or at any 
time, through the offices of the Michigan Bean Shippers’ Association, 
or any other central agency, or otherwise, a price, bid, quotation 
or “close” for beans: Provided, That this shall not prohibit collection 
and dissemination of prices paid or bids or quotations made in past 
and closed transactions, nor the publishing and disseminating of 
accurate and correct reports showing the range of prices paid or 
received in past and closed transactions. 

2. Making any report or reports, or representation to the Michigan 
Bean Shippers’ Association, or any other central agency, of price or 
prices, bid or bids, paid or made for beans grown in the State of 
Michigan, which is or are not accurate, true, and correct. 

3. Fixing and maintaining the differential, charge or spread, or 
differentials, charges or spreads to be made or received for the function 
or functions performed by elevator men and/or jobbers in buying and 
selling beans or barley in commerce. 

4. Fixing and maintaining schedules of charges, and charges for 
separating and removing foreign materials, culls, and other demerits 
from beans. 

5. Adopting and maintaining any rule or rules of practice, regu- 
lation or measure, which tends to prevent the use of any machine, 
device or method for cleaning, grading, and processing beans, unless 
said machine, device or method is injurious and detrimental to the 
welfare of the bean industry of the State of Michigan. 

6. Establishing and using a uniform contract embodying terms and 
conditions of sale for buying and selling beans. 
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It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to R. C. Smith, L. L. Green, and A. L. Ward, 
as officers and/or directors of the respondent, Michigan Bean Ship- 
pers Association. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In toe Marrer or 


MILLS SALES COMPANY OF NEW YORK, INC., AND 
DAVID JACOBY, EVELYN JACOBY, JOSEPH JACOBY, 
ESTELLE J. KRUGER AND WALTER JACOBY, INDI- 
VIDUALLY AND AS OFFICERS OF MILLS SALES COM- 
PANY OF NEW YORK, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3910. Complaint, Oct. 5, 1939—Decision, Apr. 12, 1940 


Where a corporation and four individuals who were oflicers thereof and formu- 
lated, directed, dictated, and controlled all of its acts, policies, and practices, 
as below set forth, engaged in sale and distribution of cosmetics, shaving 
and dental creams, drug and household sundries, pen and pencil sets, and 
various other articles of merchandise, and of push cards and punchboards 
to purchasers in various of the States and in the District of Columbia— 

(a) Sold and distributed certain assortments of their merchandise together 
with push cards and punchboards which involved the operation of games 
of chance, gift enterprises, or lottery schemes, by which such merchandise 
might be distributed to ultimate consumers or purchasers thereof wholly 
by lot or chance under variety of plans and including schemes by which 
customer received for 5 cents paid specified articles of merchandise or 
nothing other than privilege of making push or punch in accordance with 
success or failure in securing from card or board certain specified numbers, 
or under similar schemes dependent upon explanatory legends placed on 
cards or boards by dealer purchasers thereof in case of devices arranged 
for such purpose; and 

Supplied thereby to and placed in the hands of others means of conducting 
lotteries, gift enterprises, or games of chance in the sale and distribution 
of such merchandise as exposed, offered and sold by retail dealer purchasers 
thereof in accordance with such sales plan or method involving game of 
chance or sale of a chance to procure such articles at prices much less 
than normal retail prices thereof, contrary to an established public policy 
of the United States and in violation of criminal laws, and in competition 
with many who are unwilling to adopt and use said or any sales plan 
or method involving game of chance or sale of a chance to win something 
by chance or any other method contrary to public policy and. refrain 
therefrom ; 

With the result that many dealers in and ultimate consumers of such mer- 
chandise were attracted by their sales plan or method because of the ele- 
ment of chance involved therein and above described, and were thereby 
induced to purchase their merchandise in preference to like and similar 
products offered and sold by said competitors who do not use same or 
similar sales plan or method and with capacity and tendency to divert 
unfairly to them trade from their competitors aforesaid and deprive 
purchasing public of benefit of free competition in merchandise in question ; 
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(bv) Sold and distributed to dealers many kinds of push cards and punch- 


boards involving chance or lottery feature in sale and distribution of 
various specified articles of merchandise by dealer purchasers of said 
cards and boards, who sold and distributed candy, cigarettes, clocks, and 
various other articles through use of such devices, packed and assembled there- 
with and in accordance with explanatory legends set forth on devices 
in question as bought by them and under or pursuant to which legend 
and plan purchasers securing lucky or winning numbers received articles, 
the prices of which were much less than normal retail prices thereof, and 
purchasers obtaining numbers not so specified received nothing other than 
privilege of making push or punch from card or board, or in accordance with 
such legend or plan as dealer purchasers placed on said devices and in- 
volving chance or lottery feature as hereinabove described; and in accord- 
ance with which legends and schemes, retail dealers as direct or indirect 
purchasers of said assortments as arranged as aforesaid set forth, ex- 
posed same to purchasing public and sold and distributed articles in ques- 
tion by means of such push cards or punchboards and in accordance with 
particular sales plan thereon displayed involving game of chance or sale 
of a chance to procure articles of merchandise at prices much less than 
normal retail prices thereof, contrary to an established public. policy of 
the United States Government and in violation of criminal laws; 


With result that many dealers in and ultimate consumers of such merchandise 


were induced to deal, use or purchase same from dealers selling or distrib- 
uting such products by means of their aforesaid push cards and punch- 
boards and because of lottery features involved therewith and inherent 
therein, in competition with many who, under a powerful moral compulsion 
not to use in connection with sale or distribution of their merchandise 
such devices, and faced with alternative of consenting to use thereof or 
suffering loss of substantial trade, do not sell and distribute their products 
by means of such push cards, punchboards, or similar devices because of 
element of chance or lottery features involved therein, and as involving 
practices are contrary to public policy of the United States Government, 
and refrain from supplying to or placing in the hands of others such or 
similar devices for use in connection with sale and distribution of their 
merchandise to general public by lot or chance, and with result further of 
teaching and encouraging gambling among members of public and supplying 
to and placing in hands of others means of conducting lotteries, games of 
chance, or gift enterprises in the sale and distribution of their merchandise; 
all to the injury of the public: 


Held, (1) That such acts and practices of said corporation and individuals in 


(2) 


selling and distributing their assortments of merchandise, together with 
said push card and punchboard devices above set forth, were all to the 
prejudice and injury of the public and competitors and constituted unfair 
methods of competition in commerce and unfair acts and practices therein ; 
and 

That such acts and practices in selling and distributing said devices, sep- 
arate and apart from other merchandise, to dealers for use in sale and 
distribution of said dealers’ products, as above set forth, were all to the 


prejudice and injury of the public and constituted unfair acts and practices 
in commerce. 
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Before Mr. Randolph Preston, trial examiner. 
Mr. D. C. Daniel for the Commission. 
Mr. Nathan Gross, of New York City, for respondents. 


CoMPLAINT 
Count 1 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Mills Sales Co. of 
New York, Inc., a corporation, and David Jacoby, Evelyn Jacoby, 
Joseph Jacoby, Estelle J. Kruger, and Walter Jacoby, individually 
and as officers of Mills Sales Co. of New York, Inc., hereinafter re- 
ferred to as respondents, have violated the provisions of said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the interest of the public, hereby issues its com- 
plaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Mills Sales Co. of New York, Inc., is a 
corporation organized and doing business under the laws of the 
State of New York, with its principal office and place of business lo- 
cated at 901 Broadway, New York, N. Y., and a branch store located 
at 87 Orchard Street, New York, N. Y. Respondents, David Jacoby, 
Evelyn Jacoby, Joseph Jacoby, Estelle J. Kruger, and Walter Jacoby 
are the president, vice president, treasurer, secretary, and assistant 
secretary, respectively, of corporate respondent Mills Sales Co. of New 
York, Inc. The individual respondents have their principal place of 
business at the same address as the corporate respondent, and said 
respondents formulate, direct, dictate, and control all of the acts, 
policies and practices of the corporate respondent, as hereinafter de- 
scribed. The aforesaid corporation is now and for some time last 
past has been engaged in the sale and distribution of cosmetics, shaving 
and dental creams, drug and household sundries, perfumes, notions, 
pen and pencil sets, comb and brush sets, billfolds, and various other 
articles of merchandise to dealers in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Respondents cause and have caused said products when sold to be 
transported from their aforesaid places of business in New York, 
N. Y., to purchasers thereof in various States of the United States 
other than New York and in the District of Columbia at their re- 
spective points of location. There is now and has been for some time 
last past a course of trade by said respondents in such merchandise 


960 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 30 F. La: 


in commerce between and among the various States of the United 
States and in the District of Columbia. 

In the course and conduct of said business, respondents are now and 
for some time last past have been in competition with other individuals 
and corporations and with partnerships engaged in the sale and dis- 
tribution of like or similar articles of merchandise in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of said business, as described in 
paragraph 1 hereof, respondents sell and have sold to dealers certain 
assortments of their merchandise, together with push cards and punch- 
boards, which said push cards and punchboards involve the operation 
of games of chance, gift enterprises, or lottery schemes by which said 
merchandise is, or may be, distributed to the ultimate consumers or 
purchasers thereof wholly by lot or chance. 

Some of said push cards and punchboards have printed on the 
upper portions of the faces thereof instructions or legends showing 
the sales plan or method by which said articles of merchandise are to 
be sold or distributed to the purchasing public. Others of said push 
cards and punchboards have blank spaces at the tops of the faces 
thereof upon which blank spaces the purchasers of said cards and 
boards place instructions or legends of similar import and meaning. 
Sales are generally 5 cents each and said push cards and punchboards 
have a number of partially perforated disks or holes, and each pur- 
chaser is entitled to a push or punch from said push card or punch- 
board, and when a push or punch is made, a disk or printed slip is 
separated and a number disclosed. The numbers are effectively con- 
cealed from purchasers and prospective purchasers until a selection 
has been made and the push or punch completed. Certain specified 
numbers entitle purchasers to specified articles of merchandise. Per- 
sons obtaining numbers not so specified receive nothing for their 
money other than the privilege of making a push or punch from said 
card or board. The said articles of merchandise are thus distributed 
to the consuming or purchasing public wholly by lot or chance. 

Par. 3. Retail dealers who purchase or procure respondents’ said 
assortments of said merchandise, together with said push card and 
punchboard devices, either directly or indirectly, from respondents, 
expose the same to the purchasing public and sell or distribute said 
merchandise in accordance with the sales plan or method described in 
paragraph 2 hereof. Respondents thus supply to and place in the 
hands of others the means of conducting lotteries, gift enterprises, or 
games of chance in the sale or distribution of said merchandise, in 
accordance with the aforesaid sales plan or method. 
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Par. 4. The sale of said merchandise to the purchasing public, 
in the manner above described, involves a game of chance or the sale 
of a chance to procure said articles of merchandise at prices much 
less than the normal retail prices thereof. The use by respondents 
of said sales plan or method in the sale of their said merchandise and 
the sale of said merchandise by and through the use thereof and by 
the aid of such sales plan or method is a practice of the sort which 
is contrary to an established public policy of the United States and in. 
violation of criminal laws. Many persons, firms, and corporations 
who sell and distribute like or similar merchandise in competition 
with respondents, as above alleged, are unwilling to adopt and use 
said method or sales plan, or any sales plan or method involving a 
game of chance or the sale of a chance to win something by chance or 
any other method that is contrary to public policy, and such competi- 
tors refrain therefrom. 

Par. 5. Many dealers in, and ultimate consumers of, said merchan- 
dise are attracted by respondents’ said sales plan or method because 
of the element of chance involved therein, as hereinabove alleged, and 
are thereby induced to purchase respondents’ said merchandise in 
preference to like or similar merchandise offered for sale and sold 
by respondents’ said competitors who do not use the same or a similar 
sales plan or method. The use of said sales plan or method by re- 
spondents has the capacity and tendency to unfairly divert to respond- 
ents trade from their competitors who do not use the same or an 
equivalent or similar sales plan or method and to deprive the pur- 
chasing public of the benefit of free competition in said merchandise. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the injury and prejudice of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion in commerce and unfair acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Count 2 


ParacraPH 1. Respondent, Mills Sales Co. of New York, Inc., is 
a corporation organized and doing business under the laws of the 
State of New York, with its principal office and place of business 
located at 901 Broadway, New York, N. Y., and a branch store 
located at 87 Orchard Street, New York, N. Y. Respondents, David 
Jacoby, Evelyn Jacoby, Joseph Jacoby, Estelle J. Kruger and 
Walter Jacoby are the president, vice-president, treasurer, secretary, 
and assistant secretary, respectively, of corporate respondent, Mills 
Sales Co. of New York, Inc. The individual respondents have their 
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principal place of business at the same address as the corporate 
respondent, and said respondents formulate, direct, dictate, and con- 
trol all of the acts, policies, and practices of the corporate respondent, 
as hereinafter described. The aforesaid corporation is now, and for 
some time last past has been, engaged in the sale and distribution of 
devices commonly known as push cards and punchboards to dealers 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Respondents cause and have caused said devices, when sold, to be 
transported from their aforesaid places of business in New York, 
N. Y., to purchasers thereof in various States of the United States, 
other than the State of New York, and in the District of Columbia, 
at their respective points of location. There is now, and has been for 
some time last past, a course of trade by said respondents in such 
push card and punchboard devices in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents have sold and distributed to dealers 
push cards and punchboards so prepared and arranged as to involve 
games of chance, gift enterprises, or lottery schemes when used by 
said dealers in making sales of their merchandise to the consuming 
public. Respondents have sold and distributed many kinds of said 
push cards and punchboards, but all of said push cards and punch- 
boards involve the same chance or lottery features when used in con- 
nection with the sale or distribution of merchandise, and vary only 
in detail. The majority of said push cards and punchboards have 
printed on the faces thereof certain legends or instructions that 
explain the manner in which said devices are to be used in the sale 
or distribution of various specified articles of merchandise. The 
prices of the sales on said push card and punchboards vary in accord- 
ance with the individual device, but each purchaser is entitled to one 
punch or push from the device, and when a push or punch is made 
a disc or printed slip is separated and a number disclosed. The 
numbers are effectively concealed from the purchasers and prospective 
purchasers until a selection has been made and the push or punch 
completed. Certain specified numbers entitle purchasers to articles 
of merchandise. Persons securing lucky or winning numbers receive 
articles of merchandise at prices which are much less than the normal 
retail prices of said articles of merchandise. Persons obtaining num- 
bers not so specified receive nothing for their money other than the 
privilege of making a push or punch from said card or board. The 
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articles of merchandise are thus distributed to the consuming or 
purchasing public wholly by lot or chance. 

Dealers purchasing said punchboards or push cards without said 
printed instructions or legends thereon place printed instructions or 
legends of similar import and meaning on the faces of said push cards 
or punchboards on the blank space provided therefor. The said 
legends or instructions placed on the faces of said devices by said 
dealers involve the same chance or lottery features as those legends 
or instructions placed or printed on the faces of the others of said 
devices by respondents. 

Par. 3. Many persons, firms, and corporations who sell and dis- 
tribute candy, cigarettes, clocks, razors, clothing, and other articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia have purchased 
respondents’ said push card and punchboard devices, and have packed 
and assembled assortments comprised of various articles of said 
merchandise, together with said push card and punchboard devices. 
Retail dealers who have purchased such assortments, either directly 
or indirectly, have exposed the same to the purchasing public and 
have sold or distributed said articles of merchandise by means of said 
push cards or punchboards in accordance with the sales plan as de- 
scribed in paragraph 2 hereof. Many dealers in, and ultimate con- 
sumers of, said merchandise have been induced to deal with or 
purchase said merchandise from dealers selling or distributing the 
same by means of respondents’ said push cards and punchboards be- 
cause of the lottery features involved therewith and inherent thereto. 
Said persons, firms, and corporations have many competitors who sell 
or distribute like or similar articles of said merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. Said competitors are faced with the 
alternative of descending to the use of said push card and punchboard 
devices or other similar devices which they are under a powerful 
moral compulsion not to use in connection with the sale or distribu- 
tion of their merchandise, or to suffer the loss of substantial trade. 
Said competitors do not sell and distribute their said merchandise by 
means of push card or punchboard devices or similar devices because 
of the element of chance or lottery features involved therein and be- 
cause such practices are contrary to public policy of the Government 
of the United States and such competitors refrain from supplying to 
or placing in the hands of others such push card or punchboard de- 
vices or any other similar devices to be used in connection with the 
sale and distribution of the merchandise of such competitors to the 
general public by lot or chance. 
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Par. 4. The sale of said merchandise to the purchasing public in 
the manner above alleged involves a game of chance or the sale of a 
chance to procure said articles of merchandise at prices much less than 
the normal retail price thereof. The use by said dealers of said sales 
plan or method in the sale of their merchandise and the sale of their 
merchandise by and through the use thereof and by the aid of said 
sales plan or method is a practice of the sort which is contrary to an 
established public policy of the Government of the United States and 
in violation of criminal laws. 

The sale or distribution of said push cards and punchboards by 
respondents as hereinabove alleged teaches and encourages gambling 
among members of the public and supplies to, and places in the hands 
of, others the means of conducting lotteries, games of chance, or gift 
enterprises in the sale or distribution of their said merchandise, all 
to the injury of the public. 

Par. 5. The aforesaid acts and practices of respondents, as herein- 
above alleged, are all to the prejudice and injury of the public and 
constitute unfair acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Revort, Frxpin¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 5, 1939, issued, and there- 
after served, its complaint in this proceeding upon respondents Mills 
Sales Co. of New York, Inc., a corporation, and David Jacoby, Evelyn 
Jacoby, Joseph Jacoby, Estelle J. Kruger and Walter Jacoby, indi- 
vidually and as officers of Mills Sales Co. of New York, Inc., 
charging them with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts or practices in commerce in vio- 
lation of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondents’ answer, the Commission, by order 
entered herein, granted respondents’ request for permission to with- 
draw said answer and to substitute therefor an answer admitting all 
the material allegations of fact set forth in said complaint, and waiving 
all intervening procedure and further hearing as to said facts, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 
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Paracrapn 1. Respondent, Mills Sales Co. of New York, Inc., is a 
corporation organized and doing business under the laws of the State 
of New York, with its principal office and place of business located 
at 901 Broadway, New York, N. Y., and a branch store located at 
87 Orchard Street, New York, N. Y. Respondents, David Jacoby, 
Evelyn Jacoby, Joseph Jacoby, Estelle J. Kruger and Walter Jacoby, 
are the president, vice-president, treasurer, secretary, and assistant 
secretary, respectively, of corporate respondent Mills Sales Co. of New 
York, Inc. The individual respondents have their principal place of 
business at the same address as the corporate respondent, and said 
respondents formulate, direct, dictate, and control all of the acts, poli- 
cies and practices of the corporate respondent as hereinafter described. 
The aforesaid corporation is now and for some time last past has 
been engaged in the sale and distribution of cosmetics, shaving and 
dental creams, drug and household sundries, perfumes, notions, pen 
and pencil sets, comb and brush sets, billfolds, and various other arti- 
cles of merchandise to dealers in commerce between and among the 
various States of the United States and in the District of Columbia. 

Respondents cause and have caused said products when sold to be 
transported from their aforesaid places of business in New York, N. Y., 
to purchasers thereof in various States of the United States other than 
New York and in the District of Columbia at their respective points 
of location. There is now and has been for some time last past a 
course of trade by said respondents in such merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

In the course and conduct of said business, respondents are now 
and for some time last past have been in competition with other indi- 
viduals and corporations and with partnerships engaged in the sale and 
distribution of like or similar articles of merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of said business, as described in 
paragraph 1 hereof, respondents sell and have sold to dealers certain 
assortments of their merchandise, together with push cards and punch- 
boards, which said push cards and punchboards involve the operation 
of games of chance, gift enterprises or lottery schemes by which said 
merchandise is, or may be, distributed to the ultimate consumers or 
purchasers thereof wholly by lot or chance. 

Some of said push cards and punchboards have printed on the 
upper portions of the faces thereof instructions or legends showing 
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the sales plan or method by which said articles of merchandise are 
to be sold or distributed to the purchasing public. Others of said 
push cards and punchboards have blank spaces at the tops of the 
faces thereof upon which blank spaces the purchasers of said cards 
and boards place instructions or legends of similar import and 
meaning. Sales are generally 5 cents each and said push cards and 
punchboards have a number of partially perforated dises or holes, 
and each purchaser is entitled to a push or punch from said card or 
punchboard, and when a push or punch is made, a disc or printed 
slip is separated and a number disclosed. The numbers are effec- 
tively concealed from purchasers and prospective purchasers until a 
selection has been made and the push or punch completed. Certain 
specified numbers entitle purchasers to specified articles of merchan- 
dise Persons obtaining numbers not so specified receive nothing 
for their money other than the privilege of making a push or punch 
from said card or board. The said articles of merchandise are thus 
distributed to the consuming or purchasing public wholly by lot 
or chance. 

Par. 3. Retail dealers who purchase or procure respondents’ said 
assortments of said merchandise, together with said push card and 
punchboard devices, either directly or indirectly, from respondents, 
expose the same to the purchasing public and sell or distribute said 
merchandise in accordance with the sales plan or method described in 
paragraph 2 hereof. Respondents thus supply to and place in the 
hands of others the means of conducting lotteries, gift enterprises, 
or games of chance in the sale or distribution of said merchandise, 
in accordance with the aforesaid sales plan or method. 

Par. 4. The sale of said merchandise to the purchasing public, in 
the manner above described, involves a game of chance or the sale 
of a chance to procure said articles of merchandise at prices much 
less than the normal retail prices thereof. The use by respondents 
of said sales plan or method in the sale of their said merchandise and 
the sale of said merchandise by and through the use thereof and by 
the aid of such sales plan or method is a practice of the sort which 
is contrary to an established public policy of the United States and 
in violation of criminal laws. Many persons, firms, and corpora- 
tions who sell and distribute like or similar merchandise in competi- 
tion with respondents, as above described, are unwilling to adopt and 
use said method or sales plan, or any sales plan or method involving 
a game of chance or the sale of a chance to win something by 


chance or any other method that is contrary to public policy, and such 
competitors refrain therefrom. 
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Par. 5. Many dealers in, and ultimate consumers of, said mer- 
chandise are attracted by respondents’ said sales plan or method 
because of the element of chance involved therein, as hereinabove 
described, and are thereby induced to purchase respondents’ said 
merchandise in preference to like or similar merchandise offered for 
sale and sold by respondents’ said competitors who do not use the 
same or a similar sales plan or method. The use of said sales plan 
or method by respondents has the capacity and tendency to unfairly 
divert to respondents trade from their competitors who do not use 
the same or an equivalent or similar sales plan or method and to 
deprive the purchasing public of the benefit of free competition in 
said merchandise. 

Par. 6. In the course and conduct of its business, the aforesaid 
corporation is now, and for some time last past has been, engaged 
in the sale and distribution of devices commonly known as push cards 
and punchboards separate and apart from any other merchandise to 
dealers in commerce between and among the various States of the 
United States and in the District of Columbia. 

Respondents cause and have caused said devices, when sold, to be 
transported from their aforesaid place of business in New York, N. 
Y., to purchasers thereof in various States of the United States, 
other than the State of New York, and in the District of Columbia, 
at their respective points of location. There is now, and has been for 
some time last past, a course of trade by said respondents in such 
push card and punchboard devices in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 7. In the course and conduct of their business, as described 
in paragraph 6 hereof, respondents have sold and distributed to 
dealers push cards and punchboards so prepared and arranged as 
to involve games of chance, gift enterprises, or lottery schemes when 
used by said dealers in making sales of their merchandise to the 
consuming public. Respondents have sold and distributed many kinds 
of said push cards and punchboards, but all of said push cards and 
punchboards involve the same chance or lottery features when used in 
connection with the sale or distribution of merchandise, and vary only 
in detail. The majority of said push cards and punchboards have 
printed on the faces thereof certain legends or instructions that 
explain the manner in which said devices are to be used in the sale or 
distribution of various specified articles of merchandise. The prices 
of the sale on said push cards and punchboards vary in accordance 
with the individual device, but each purchaser is entitled to one 
punch or push from the device, and when a push or punch is made a 
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dise or printed slip is separated and a number disclosed. The num- 
bers are effectively concealed from the purchasers and prospective 
purchasers until a selection has been made and the push or punch 
completed. Certain specified numbers entitle purchasers to articles of 
merchandise. Persons securing lucky or winning numbers receive 
articles of merchandise at prices which are much less than the normal 
retail pricess of said articles of merchandise. Persons obtaining 
numbers not so specified receive nothing for their money other than 
the privilege of making a push or punch from said card or board. 
The articles of merchandise are thus distributed to the consuming or 
purchasing public wholly by lot or chance. 

Dealers purchasing said punchboards or push cards without said 
printed instructions or legends thereon place printed instructions or 
legends of similar import and meaning on the faces of said push 
cards or punchboards on the blank space provided therefor. The 
said legends or instructions placed on the faces of said devices by 
said dealers involve the same chance or lottery features as those 
legends or instructions placed or printed on the faces of the others 
of said devices by respondents. 

Par. 8. Many persons, firms, and corporations who sell and distribute 
candy, cigarettes, clocks, razors, clothing, and other articles of mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia have purchased re- 
spondents’ said push card and punchboard devices and have packed 
and assembled assortments comprised of various articles of said mer- 
chandise, together with said push card and punchboard devices. Re- 
tail dealers who have purchased such assortments, either directly or 
indirectly, have exposed the same to the purchasing public and have 
sold or distributed said articles of merchandise by means of said push 
cards or punchboards in accordance with the sales plan as described 
in paragraph 7 hereof. Many dealers in and ultimate consumers of, 
said merchandise have been induced to deal with or purchase said 
merchandise from dealers selling or distributing the same by means of 
respondents’ said push cards and punchboards because of the lottery 
features involved therewith and inherent thereto. Said persons, firms, 
and corporations have many competitors who sell or distribute like 
or similar articles of said merchandise in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. Said competitors are faced with the alternative of descending 
to the use of said push card and punchboard devices or other similar 
devices which they are under a powerful moral compulsion not to use 
in connection with the sale or distribution of their merchandise, or to 
suffer the loss of substantial trade. Said competitors do not sell 
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and distribute their said merchandise by means of push card or punch- 
board devices or similar devices because of the element of chance or 
lottery features involved therein and because such practices are con- 
trary to the public policy of the Government of the United States and 
such competitors refrain from supplying to or placing in the hands 
of others such push card or punchboard devices or any other similar 
devices to be used in connection with the sale and distribution of the 
merchandise of such competitors to the general public by lot or chance. . 

Par. 9. The sale of said merchandise to the purchasing public in 
the manner described in paragraphs 7 and 8 hereof involve a game of 
chance or the sale of a chance to procure said articles of merchandise 
at prices much less than the normal retail price thereof. The use by 
said dealers of said sales plan or method in the sale of their merchan- 
dise and the sale of their merchandise by and through the use thereof 
and by the aid of said sales plan or method is a practice of the sort 
which is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws. 

The sale or distribution of said push cards and punchboards by re- 
spondents as hereinabove described teaches and encourages gambling 
among members of the public and supplies to, and places in the hands 
of, others the means of conducting lotteries, games of chance, or gift 
enterprises in the sale or distribution of their said merchandise, all 
to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of respondents in selling and dis- 
tributing their said assortments of merchandise, together with said 
push card and punchboard devices, as hereinabove found, are all to 
the prejudice and injury of the public and of respondents’ competi- 
tors, and constitute unfair methods of competition in commerce, and 
unfair acts and practices in commerce within the intent and meaning 
of the Federal Trade Commission Act, and, the aforesaid acts and 
practices of respondents in selling and distributing said push card and 
punchboard devices, separate and apart from any other merchandise, 
to dealers for use in the sale and distribution of said dealers’ merchan- 
dise, as hereinabove found, are all to the prejudice and injury of the 
public and constitute unfair acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
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of respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint and state that they 
waive all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondents, Mills Sales Co., of New York, 
Inc. a corporation, its officers, and David Jacoby, Evelyn Jacoby, 
Joseph Jacoby, Estelle J. Kruger, and Walter Jacoby, individually 
and as officers of said Mills Sales Co. of New York, Inc., its and their 
respective representatives, agents and employees, directly or through 
any corporate or other device in connection with the offering for sale, 
sale, and distribution of cosmetics, shaving and dental creams, drug and 
household sundries, perfumes, notions, pen and pencil sets, comb and 
brush sets, billfolds, or any other articles of merchandise, in commerce, 
as commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from : 

1. Selling and distributing any merchandise so packed and assembled 
that sales of such merchandise to the general public are to be made by 
means of a game of chance, gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others any merchandise 
together with punchboards, push or pull cards, or any other lottery 
devices, which said punchboards, push or pull cards, or other lottery 
devices are to be used or may be used in selling or distributing said 
merchandise to the public. 

3. Supplying to or placing in the hands of others punchboards, push 
or pull cards, or other lottery devices either with assortments of mer- 
chandise or separately, which said punchboards, push or pull cards, 
or other lottery devices are to be used or may be used in selling or dis- 
tributing said merchandise to the public. 

4. Supplying to or placing in the hands of others punchboards, push 
or pull cards, or other lottery devices, which are to be used or may be 
used in selling or distributing any merchandise to the public. 

5. Selling or otherwise disposing of any merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. 

It is further ordered, 'That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSECS. (a) and (d) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY SEC. 1 OF AN ACT OF CONGRESS APPROVED 
JUNE 19, 1936 


Docket 3381. Complaint, Apr. 16, 1938—Decision, Apr. 15, 1940 


Where a corporation engaged in packing, offering, selling, and distributing fruits, 
vegetables, and vegetable products to various types of food distributors, and, 
as thus engaged, in using, for future orders for goods to be shipped when 
harvested and packed, price lists R, A, and S, use of which, in selling at 
various prices therein listed, it did not make known to all customers, and 
which were respectively designated for customers who placed orders for less 
than 3800 cases of its products, for those who placed minimum orders for 300 
cases thereof for shipment in quantities of not less than 50, and for those 
who placed minimum orders for 1,000 cases for shipment in quantities of not 
less than 250, with A prices ranging from 2.5 percent to 8.3 percent, and with 
S prices ranging from 5.1 percent to 16.6 percent, lower than the prices at 
which its said products were sold through use of R list— 

(a) Discriminated in price between competing purchasers of products of like 
grade and quality sold by it in interstate commerce for use, consumption 
and resale, through selling its products to some of its customers at price 
fixed or determined by use of R, A, or S price lists, while selling products of 
like grade and quality to other customers competitively engaged therewith 
in use, consumption or resale of such products at prices fixed or determined 
by use of either of the other said lists; and 

(b) Discriminated in price between competing purchasers of its products of like 
grade and quality sold by it as above set forth, through selling its products 
at prices specified by said S list to customers who did not take required 1,000 
minimum cases; 

With the result that the effect of such discriminations in prices made by it as 
above set forth might be substantially to lessen competition and to injure, 
destroy, and prevent competition (1) between it and its competitors in the 
packing, sale and distribution of fruits, vegetables, and vegetable products ; 
and (2) in the use, consumption, and resale of such products, between some 
of customers receiving the lower prices and some of the customers competi- 
tively engaged with former receiving such lower prices, and who deal in 
products in question and do not receive said prices, and with result that effect 
of such discriminations might also tend to create a monopoly in it in said 
line of commerce: 

Held, That such corporation, under facts and circumstances set forth, discrimi- 
nated in price in sale of its products between different purchasers in viola- 
tion of subsection (a) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act; and 
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Where such corporation, engaged as aforesaid— 

Discriminated between different purchasers of its canned fruits, vegetables and 
vegetable products by paying, granting, and contracting to pay certain sums 
of money to and for the benefit of some of its customers, in consideration for 
advertising services furnished by them in connection with sale or offer of 
its said products, without making such payments or advertising allowances 
available on proportionally equal terms to all of its customers competing in 
sale and distribution thereof: 

Held, That the granting to favored customers of advertising allowances without 
making same available to competing customers on proportionally equal terms, 
constituted violation by corporation of subsection (d) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act. 

Mr. John T. Haslett for the Commission. 
Goodwin, Nixon, Hargrave, Middleton & Devany, of Rochester, 


N. Y., for respondent. 
CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved October 
15, 1914, entitled “An act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes” (the Clayton 
Act), as amended by an act approved June 19, 1936, entitled, “An act 
to amend section 2 of the act entitled ‘An act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,’ approved October 15, 1914, as amended (U. S. C., title 15, 
sec. 13) and for other purposes” (the Robinson-Patman Act), the 
Federal Trade Commission having reason to believe that Curtice 
Brothers Co., a corporation, is violating and has been violating the 
provisions of the said Clayton Act as amended, hereby issues its 
complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent Curtice Brothers Co. is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its principal office and place of business located 
at 20 Curtice Street, Rochester, N. Y. Said respondent operates and 
maintains packing plants at Rochester, Bergen, Mount Morris, and 
Wilson, all in the State of New York. 

Par. 2. Respondent corporation is now, and has been since prior to 
June 19, 1936, engaged in the business of packing and offering for 
sale, selling, and distributing fruits, vegetables, and vegetable prod- 
ucts. Respondent sells said products to every type of food distributor, 
jobber, corporate chain, voluntary chain, and independent retailer. 
Respondent sells and distributes said products in commerce between 
and among the various States of the United States and the District 
of Columbia, and, preliminary to or as a result of such sales, causes 
such products to be shipped and transported from the places of origin 
of shipment to the purchasers thereof who are located in States of the 
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United States other than the State of origin of the shipment, and 
there is, and has been at all times herein mentioned, a continuous cur- 
rent of trade and commerce in said products across State lines between 
respondent’s plants or factories and the purchasers of such commodi- 
ties. Said products are sold and distributed for use, consumption, and 
resale within the various States of the United States and the District 
of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent is now, and during the time herein mentioned has been, in 
substantial competition with other corporations, individuals, partner- 
ships, and firms engaged in the business of packing, selling, and dis- 
tributing fruits, vegetables, and vegetable products in commerce be- 
tween and among the various States of the United States and the 
District of Columbia. 

Par. 4. In the course and conduct of its business as aforesaid since 
June 19, 1936, respondent has been, and is now, discriminating in 
price between different purchasers buying such products of like 
grades and qualities so sold by the respondent in interstate commerce 
for use, consumption and resale, by giving and allowing some of its 
said purchasers of such products lower prices than given or allowed 
other of its said purchasers competitively engaged one with the 
other in the resale of said products within the United States. Said 
discriminations in price are brought about by the following practice 
and policy pursued by respondent to wit: 

Respondent sells its products under three different price lists which 
price lists are designated by the following letters: R, A, and S. 
Customers in order to purchase respondent’s products at the prices 
under the § classification must place a minimum order for 1,000 
cases for shipment in quantities of not less than 250 cases. Cus- 
tomers in order to purchase respondent’s products at the prices under 
the A classification are required to place a minimum order for 300 
cases for shipment in quantities of not less than 50 cases. AI] other 
customers purchase respondent’s products under the R classification. 
The prices at which respondent’s products are sold under the A 
classification are lower by from 2.5 percent to 8.3 percent than the 
prices at which said products are sold under the R classification; and 
the prices at which said products are sold under the § classification 
are lower by from 5.1 percent to 16.6 percent than the prices at which 
said products are sold under the R classification. The differentials 
in price at which said products are sold are not constant and not 
only vary between different commodities, but also as between different 
sizes of the same commodity. 
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Said respondent has in some instances sold its products at prices 
under the §S classification to customers who do not take the required 
shipments as designated for said classification. 

Respondent does not make known to all its customers that it sells 
its products at the prices set forth in the various classifications, and, 
as a result thereof, many customers purchase respondent’s products 
either under the A or R classification, whereas if they had known 
of other or more favorable prices they would have purchased 
sufficient quantities to entitle them to said favorable prices. 

Par. 5. In the course and conduct of its business, as hereinabove 
described, respondent, contrary to the provisions of subsection 2 (d) 
of section 1 of said act of Congress, Public, 692, is now, and since 
June 19, 1936, has been, discriminating between different purchasers 
of the said products, by paying, or contracting to pay, certain sums of 
money to, or for the benefit of, certain of its customers, in considera- 
tion for advertising services furnished by said customers in connec- 
tion with the sale, or offering for sale, of respondent’s said products, 
without making such payments or advertising allowances available 
on proportionately equal terms to all of their said customers 
competing in the sale and distribution of their said products. 

Par. 6. The general effect of said discriminations in price so made 
by respondent as above set forth has been, or may be, substantially 
to lessen competition and to injure, destroy, and prevent competi- 
tion between the respondent and its competitors in the packing, sale, 
and distribution of fruits, vegetables, and vegetable products and 
also has been or may be substantially to lessen competition and to 
injure, destroy, and prevent competition in the resale of such products 
between some of the favored purchasers of such products and some 
of the competitive customers dealing in said products not receiving 
such favorable prices. The effect of said discriminations in price 
also has been, or may be, to tend to create a monopoly in respondent 
in said line of commerce and to tend to create a monopoly in the said 
favored purchasers receiving such discriminatory prices in the resale 
of said products in the various localities or trade territories in the 
United States in which such purchasers respectively are engaged 
in business. 

Par. 7. The foregoing alleged acts and practices of said respondent 
are violations of subsection 2 (a) and 2 (d) of section 1 of said act 
of Congress approved June 19, 1936, entitled “An act to amend sec- 
tion 2 of the act entitled ‘An act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,’ ap- 
proved October 15, 1914, as amended (U. S. ©. title 15, sec. 13), 
and for other purposes.” 
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Pursuant to the provisions of an act of Congress, entitled “An act 
to supplement existing laws against unlawful restraints and monop- 
olies and for other purposes,” approved October 15, 1914 (the 
Clayton Act), as amended by section 1 of an act entitled “An act 
to amend section 2 of the act entitled ‘An act to supplement exist- 
ing laws against unlawful restraints and monopolies and for other 
purposes,’ approved October 15, 1914, as amended (U. S. C. title 15, 
sec. 18) and for other purposes” approved June 19, 1986 (the Robin- 
son-Patman Act), the Federal Trade Commission, on April 16, 1938, 
issued and served its complaint in this proceeding upon the party 
respondent named in the caption hereof charging respondent with 
violating the provisions of subsections (a) and (d) of section 2 of 
said act as amended. 

After the issuance of said complaint and the filing of respondent’s 
answer, a stipulation was entered into between W. T. Kelley, chief 
counsel for the Commission, and counsel for the respondent, con- 
taining a statement of certain facts in this proceeding. Thereafter 
the Commission by order entered herein granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, which substitute answer was duly filed in 
the office of the Commission. 

Thereafter this proceeding regularly came on for final hearing 
before the Commission on the said complaint, the stipulation and 
the substitute answer, brief and oral argument of counsel having 
been waived, and the Commission having duly considered the same 
and being now fully advised in the premises, makes this its findings 
as to the facts and its conclusions drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Curtice Brothers Co., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York with its principal office and place of business located 
at 20 Curtice Street, Rochester, N. Y. The respondent operates and 
maintains packing plants at Rochester, Bergen, Mount Morris, and 
Wilson, all in the State of New York. 

Par. 2. Respondent is now and has been since June 19, 1936, en- 
gaged in the business of packing, offering for sale, selling, and dis- 
tributing fruits, vegetables, and vegetable products. Said products 
are sold to the various types of food distributors. The respondent 
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sells and distributes such products in commerce between and among 
the various States of the United States and the District of Columbia, 
and, preliminary to or as a result of such sales, causes such products 
to be shipped and transported from the State of origin of shipment 
to the purchasers thereof who are located in States of the United 
States other than the State of origin of the shipment, and there is, 
and has been at all times herein mentioned, a continuous current of 
trade and commerce in fruits, vegetables, and vegetable products 
across State lines between respondent’s plants or factories and pur- 
chasers of such products. Said products are sold and distributed 
by the respondent for use, consumption, and resale within the various 
States of the United States and the District of Columbia. 

Par 3. In the course and conduct of its business as aforesaid 
respondent is now, and has been at all times since June 19, 1936, in 
substantial competition with other corporations, individuals, partner- 
ships, and firms engaged in the business of packing, selling, and dis- 
tributing fruits, vegetables, and vegetable products in commerce 
between and among the various States of the United States and the 
District of Columbia. 

Par. 4. Since June 19, 1936, in the course and conduct of the 
business engaged in by the respondent, the respondent has used three 
different price lists, which price lists were and are designated by the 
letters R, A, and S. The S price list is designated for those cus- 
tomers who place a minimum order for 1,000 cases of the respon- 
dent’s products for shipment in quantities of not less than 250 cases. 
The A price list is designated for those customers who place a min- 
imum order for 300 cases of the respondent’s products for shipment 
in quantities of not less than 50 cases. The R price list is designated 
for customers who place orders for less than 300 cases of the re- 
spondent’s products. The prices at which respondent’s products 
were and are sold by use of the A price list were and are lower by 
from 2.5 percent to 8.3 percent than the prices at which said products 
were and are sold by the use of the R price list, and the prices at 
which said products were and are sold by the use of the S price list 
were and are lower by from 5.1 percent to 16.6 percent than the 
prices at which said products were and are sold by the use of the R 
price list. 

The respondent sold its products to some of its customers at a price 
fixed by or determined by the use of one of the price lists designated 
by the letters R, A, or S, while selling products of like grade and 
quantity to other customers competitively engaged with such cus- 
tomers in the use, consumption or resale of such products at a price 
fixed by or determined by the use of either of the other price lists. 
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The respondent sold its products at prices specified by the S price list 
to some customers who did not take the required minimum number of 
1,000 cases of respondent’s products. 

The sales, as set forth above, so made by the respondent have re- 
sulted and do result in discriminations in price between competing 
purchasers of products of like grade and quality sold by the respondent 
in interstate commerce for use, consumption, and resale. 

Par. 5. In practice the respondent has confined its sales made by 
the use of the price lists referred to as R, A, and S, and set out 
more particularly in paragraph 4 hereof, to “future orders” for goods 
to be shipped when harvested and packed. 

Par. 6. Said respondent does not make known to all customers that 
it sells its products at the various prices set forth in the several price 
lists. 

Par. 7. The effect of said discriminations in prices so made by 
respondent as above set forth may be substantially to lessen competi- 
tion and to injure, destroy, and prevent competition between the 
respondent and its competitors in the packing, sale, and distribution of 
fruits, vegetables, and vegetable products, and also may be substan- 
tially to lessen competition and to injure, destroy, and prevent com- 
petition in the use, consumption, and resale of such products between 
some of the customers receiving the lower prices and some of the cus- 
tomers competitively engaged with those customers receiving such 
lower prices and who deal in said products and who do not receive 
such lower prices. The effect of said discriminations in price also 
may tend to create a monopoly in respondent in said line of commerce. 

Par. 8. In the course and conduct of its business as heretofore de- 
scribed respondent is now, and since June 19, 1936, has been discrimi- 
nating between different purchasers of its canned fruits, vegetables, 
and vegetable products by paying, granting, and contracting to pay 
certain sums of money to and for the benefit of some of its customers 
in consideration for advertising services furnished by said customers in 
connection with the sale or offering for sale of respondent’s said 
products without making such payments or advertising allowances 
available on proportionally equal terms to all of its customers com- 
peting in the sale and distribution of its products. 


CONCLUSION 


Under the facts and circumstances as set forth in the foregoing 
findings as to the facts, the Commission concludes that the respondent, 
Curtice Brothers Co., has discriminated in price in the sale of its prod- 
ucts between different purchasers in violation of subsection (a) of sec- 
tion 2 of the Clayton Act, as amended by the Robinson-Patman Act. 
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The Commission further concludes that the respondent, Curtice 
Brothers Co., has granted to favored customers advertising allow- 
ances without making such allowances available to competing cus- 
tomers on proportionally equal terms in violation of subsection (d) 
of section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the stipulation as to 
certain facts entered into between the respondent herein and W. T. 
Kelley, chief counsel for the Commission, and the substitute answer 
filed herein on April 8, 1940, by the respondent, admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, and 
the Commission having made its findings as to the facts and conclu- 
sions herein, which findings and conclusions are hereby made a 
part hereof, and the Commission having concluded that said re- 
spondent has violated the provisions of “An act to supplement exist- 
ing laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914, as amended. 

It is ordered, That the respondent, Curtice Brothers Co., its officers, 
representatives, agents, and employees, in connection with the sale 
of canned fruits, vegetables, and vegetable products sold for use, 
consumption, or resale within the United States or any Territory 
thereof or the District of Columbia or any insular possession or 
other place under the jurisdiction of the United States where either 
or any of the sales thereof are in commerce, do forthwith cease and 
desist : 

1. From selling canned fruits, vegetables, and vegetable products 
to some customers at a price fixed by or determined by the use 
of, one of the price lists designated by the letter R, A, or S, 
referred to in paragraph 4 of the findings as to the facts herein, 
while selling products of like grade and quality to other customers 
competitively engaged with such customers in the use, consumption 
or resale of such products at a price fixed by or determined by the 
use of either of the other of said price lists. 

2. From continuing or resuming the discriminations in price re- 
ferred to and described in paragraph 4 of the Commission’s findings 
as to the facts herein. 

3. From otherwise discriminating in price between purchasers of 
canned fruits, vegetables, and vegetable products of like grade and 
quality in a manner and degree substantially similar to the manner 
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and degree of the discriminations referred to in paragraph 4 of the 
Commission’s findings as to the facts herein, and in any other manner 
resulting in price discriminations, substantially equal in amount to 
such discriminations, except as permitted by section 2 of the Clayton 
Act, as amended. 

4. From paying, giving, allowing, or contracting to pay, give or 
allow anything of value to or for the benefit of some of its customers 
for advertising services furnished by such customers without making 
such payments or allowances available to all competing customers 
on proportionally equal terms. 

It is further ordered, That the said respondent Curtice Brothers 
Co., within 60 days after service upon it of this order, shall file with 
the Commission a report in writing setting forth in detail the man- 
ner and form in which it is complying, and has complied, with the 
order to cease and desist hereinabove set forth. 
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In tHe MArrerR OF 


ROSE HEIFLER AND FRED JACKSON DOING BUSINESS 


UNDER THE FIRM NAME OF HEIFLER & JACKSON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3893. Complaint, Sept. 14, 1939—Decision, Apr. 15, 1940 


Where two individuals engaged in sale and distribution of their “Morgan’s 


(a) 


(db) 


Pomade” for scalp and hair, to purchasers in various other States and in the 
District of Columbia, in substantial competition with those engaged in sale 
and distribution in commerce of similar treatments and devices designed for 
and useful in treatment of scalp and hair, and including many who do notin 
any manner misrepresent their treatment and devices; in advertisements 
of their said product in circulars, pamphlets, and other advertising matter 
which they distributed and caused to be distributed to members of the 
purchasing public— 

Represented, directly or by implication, that product in question was not a 
tint or dye, and that when applied to gray hair it caused hair to change its 
eolor without dyeing, and that use thereof would restore original natural 
color to gray hair; and 

Represented that use of such product supplied the hair shaft with materials 
in which gray hair was deficient and that use thereof would prevent hair 
from falling out and that preparation penetrated to the roots of and nour- 
ished the hair and was a competent and effective cure and remedy for and 
preventive of dandruff— 


Facts being that product in question was a lead and sulphur dye, dyed exterior of 


(c) 


hair shaft when applied to gray hair and did not produce natural but artificial 
color, did not restore original natural color to gray hair, had no effect on 
pigment cells of hair shaft, and did not supply thereto color pigments, defi- 
ciency of which causes such hair, it would not prevent hair falling out and 
was not a cure or remedy for or preventive of dandruff and would not 
penetrate to roots of hair nor nourish same, but might be injurious to tender 
skin or that on which there were lesions which had broken continuity of 
integument ; and 

Failed to reveal in its said advertisements that application of its said prepa- 
ration aS above set forth might be injurious and represented thereby that 
preparation in question, when thus applied, was harmless and would 
produce no injurious effect ; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous and mistaken belief that such statements and representations 
were true and of causing portion thereof, because of such belief, to buy said 
product, and with result that trade was thereby diverted unfairly to them 
from their competitors engaged in sale and distribution in commerce, as 
aforesaid, of preparations, treatments, and devices for use in treatment of 
ailments, diseases, and conditions for which they recommend their said 
product, and who truthfully advertise effectiveness and therapeutic value 
thereof; to the substantial injury of competition in commerce: 
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Held, That such acts and practices were all to the prejudice of the public and 
competitors and constituted unfair methods of competition in commerce and 
unfair and deceptive acts and practices therein. 

Mr, Clark Nichols for the Commission. 
Mr, Philip Cooper, of New York City, for respondents 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Rose Heifler and Fred 
Jackson, individuals, doing business under the firm name of Heifler & 
Jackson, hereinafter referred to as respondents, have violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapu 1. The respondents, Rose Heifler and Fred Jackson, are 
individuals doing business under the firm name of Heifler & Jackson 
and having their office and principal place of business at 740 Bergen 
Street in the city of Brooklyn, State of New York. The respondents 
are now, and have been for several years last past, engaged in the busi- 
ness of the sale and distribution of a preparation designated “Morgan/’s 
Pomade,” which respondents represent as a treatment for the hair and 
scalp. Respondents cause said preparation, when sold by them, to be 
transported from their aforesaid place of business in the State of 
New York to the purchasers thereof at their respective points of loca- 
tion in various States of the United States other than the State of 
New York, and in the District of Columbia. There is now, and has 
been for several years last past, a course of trade in said preparation 
by respondents in comerce between and among the various States of the 
United States and in the District of Columbia. In the course and 
conduct of their aforesaid business the respondents are now, and have 
been during all the times mentioned herein, in substantial competition 
with other individuals and with corporations also engaged in the sale 
and distribution in commerce among and between the various States 
of the United States and in the District of Columbia of preparations, 
treatments and devices designed for use in the treatment of the ail- 
ments and conditions for which respondents recommend the use of 
their said preparation. 

Par. 2. In the course and conduct of their aforesaid business and 
to induce the purchase of their said preparation, the respondents 
have distributed and have caused to be distributed and are now dis- 
tributing and causing to be distributed to members of the purchasing 
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public situated in various States of the United States and in the 
District of Columbia circulars, pamphlets, and other advertising 
material containing statements and representations relative to the 
nature of said preparation and its effectiveness in use. Among and 
typical of the statements and representations by respondents, dis- 
seminated as aforesaid, are the following: 

It beautifies the hair, it restores it to its original colour, prevents it from 
falling out, * * * and makes it strong again by the right process through 
the roots of the hair. 

You don’t have to state the colour of your hair, as it brings it to its original 
colour, no matter what colour it was before. This is done by a scientific 
process. 

There is one sure way to destroy dandruff completely. Use Morgan’s Pomade 
* * * After a few treatments most, if not all, of your dandruff will be gone, 
and with its occasional use every single sign and trace will be completely 
destroyed. * * * It will have that youthful appearance you have been 
longing for. 

And wonder of wonders, it is not a dye. 

Prevents hair from falling. Not a Tint or Dye. 

Undoubtedly the finest remedy for Grey or Faded Hair is Morgan’s Pomade. 
This is not a dye, but a special compound which when massaged into the roots 
of the hair, nourishes it back to its original colour and luster * * *, Seurt 
is removed by its use and its recurrence prevented. 

* * * and it is effective in all cases, restoring the colour where grey, 
no matter what the previous colour of the hair. 

Pax. 3. Through the use of the aforesaid statements and repre- 
sentations and others of similar import or meaning not herein set 
out, the respondents represent directly or by implication that said 
preparation is not a tint or dye; that said preparation, when applied 
to gray hair, causes the hair to change its color without dyeing the 
hair; that the use of the said preparation will restore the original 
natural color to gray hair; that the use of said preparation supplies 
to the hair shaft the materials in which gray hair is deficient; that 
the use of said preparation will prevent the hair from falling out; 
that said preparation penetrates to the roots of the hair and nour- 
ishes the hair; and that said preparation is a competent and effective 
cure or remedy for, and will prevent, dandruff. 

Par. 4. The aforesaid statements and representations, used and dis- 
seminated by respondents in the manner above described, are false, 
misleading and deceptive. In truth and in fact said preparation, 
“Morgan’s Pomade,” contains lead and sulphur and is a lead and 
sulphur dye. Said preparation, when applied to gray hair, dyes the 
exterior of the hair shaft and the color produced by its use is not a 
natural color, but is artificial and produced through the use of a dye. 
The use of said preparation will not restore the original natural 
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color to gray hair and has no effect on the pigment cells of the hair 
shaft. The use of said preparation does not supply to the hair shaft 
the color pigments, a deficiency of which materials causes gray 
hair. The use of said preparation will not prevent the hair from 
falling out. Said preparation is not a cure or remedy for, and will 
not prevent, dandruff. Said preparation will not penetrate to the 
roots of the hair and it will not nourish the hair. 

Applications of said preparation to the scalp may be injurious 
to the health of the user thereof, particularly in the event that said 
preparation is applied to skin on which there are lesions which have 
broken the continuity of the integument. The aforesaid advertise- 
ments by respondents contain no statement or statements to the 
effect that said preparation when applied to the scalp may be in- 
jurious. Such unqualified advertisements serve as a representation 
by respondents that such preparation is harmless and will produce 
no injurious effect when applied to the scalp. The aforesaid adver- 
tisements by respondents are therefore misleading and deceptive in 
that they fail to reveal that said preparation may be injurious to 
health when applied to the scalp. 

Par. 5. The use by the respondents of the foregoing false, deceptive 
and misleading statements and representations, with respect to the 
therapeutic value and effectiveness of their preparation sold and dis- 
tributed under the trade name of Morgan’s Pomade, has had, and now 
has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements and representations are true, and 
has caused, and now causes, a portion of the purchasing public, be- 
cause of such erroneous and mistaken belief, to purchase respondents’ 
preparation. As a result, trade has been diverted unfairly to the 
respondents from their competitors, who are likewise engaged in the 
sale and distribution in commerce, between and among the several 
States of the United States and in the District of Columbia, of prepa- 
rations, treatments and devices for use in the treatment of ailments, 
diseases, and conditions for which respondents recommend their said 
product, and who truthfully advertise the effectiveness and thera- 
peutic value of their respective preparations, treatments, and devices. 
In consequence thereof, substantial injury has been done, and is now 
being done, by respondents to competition in commerce among and 
between the several States of the United States and the District of 
Columbia. 

Par. 6. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
respondents’ competitors and constitute unfair methods of competi- 
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tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act. 

Report, Finprncs AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on September 14, 1939, issued, and on 
September 14, 1939, served its complaint in this proceeding upon 
the respondents, Rose Heifler and Fred Jackson, charging them with 
the use of unfair methods of competition in commerce and unfair 
and deceptive acts or practices in commerce, in violation of the 
Federal Trade Commission Act. After the issuance of said com- 
plaint and the filing of respondents’ answer, the Commission by 
order entered herein, granted respondents’ motion for permission to 
withdraw said answer and to substitute therefor an answer, ad- 
mitting all the material allegations of fact set forth in said complaint 
and waiving all intervening procedure and further hearings as to 
said facts, which substitute answer was duly filed in the office of 
the Commission. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on the said complaint and sub- 
stitute answer, and the Commission having duly considered the 
matter, and now being fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Rose Heifler and Fred Jackson, 
are individuals doing business under the firm name of Heifler & 
Jackson and their business address is 740 Bergen Street, in the city 
of Brooklyn, N. Y. The respondents are now, and have been for 
several years last past, engaged in the business of selling and dis- 
tributing a preparation under the trade name of “Morgan’s Pomade,” ~ 
which is represented by the makers thereof and by the respondents 
as a treatment for the scalp and hair. 

Par. 2. The respondents, in the course and conduct of said business, 
have caused such preparation, when sold, to be mailed or shipped to 
the purchasers thereof, located at various points in the several States 
of the United States, other than the State from which said ship- 
ments are made, and in the District of Columbia. 

Par. 3. In the course and conduct of such business, the respondents 
are, and have been, during all the time mentioned in the complaint, 
in substantial competition with other persons, and with corporations, 
firms, and partnerships engaged in the sale and distribution in com- 


HEIFLER AND JACKSON 985 
980 Findings 


merce, as “commerce” is defined in the Federal Trade Commission 
Act, of similar treatments and devices, designed for, and useful in 
the treatment of, the scalp and hair. Among said competitors are 
many who do not, in any manner, misrepresent their treatments or 
devices. 

Par. 4. In the course and conduct of their aforesaid business, and 
to induce the purchase of their said preparation, the respondents 
have distributed, and are now distributing, and are causing to be 
distributed to members of the purchasing public, circulars, pamphlets 
and other advertising material, containing statements and represen- 
tations relative to said preparation and its effectiveness in use. 
Among and typical of such statements and representations are the 
following: 

It beautifies the hair, it restores it to its original colour, prevents it from 
falling out, * * * and makes it strong again by the right process through 
the roots of the hair. 

You don’t have to state the colour of your hair, as it brings it to its original 
colour, no matter what colour it was before. This is done by a scientific process. 

There is one sure way to destroy dandruff completely. USE MORGAN’S 
POMADE. * * * After a few treatments, most, if not all, of your dandruff 
will be gone, and with its occasional use every single sign and trace will be 
completely destroyed. * * * It will have that youthful appearance you 
have been longing for. 

And wonder of wonders, it is not a dye. 

Prevents hair from falling. NOT A TINT OR DYE. 

Undoubtedly the finest remedy for GREY or FADED HAIR is MORGAN’S 
POMADE. This is not a dye, but a special compound which when massaged 
into the roots of the hair, nourishes it back to its original colour and luster 
* * *  SCURF is removed by its use and its recurrence prevented. 

* * * and it is effective in all cases, restoring the colour where grey, no 
matter what the previous colour of the hair. 

Par. 5. Through the use of the aforesaid statements and repre- 
sentations, the respondents represent, directly, or by implication, that 
said preparation is not a tint or dye; that said preparation, when 
applied to gray hair, causes the hair to change its color without 
dyeing the hair; that the use of said preparation will restore the 
original natural color to gray hair; that the use of said preparation 
supplies to the hair shaft the materials in which gray hair is defi- 
cient; that the use of said preparation will prevent the hair from 
falling out; that said preparation penetrates to the roots of the 
hair and nourishes the hair; that said preparation is a competent 
and effective cure or remedy for, and will prevent dandruff. 

Par. 6. The aforesaid statements and representations, used and 
disseminated by the respondents in the manner above described, are 
false, misleading and deceptive. In truth and in fact, said prepara- 
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tion, “Morgan’s Pomade,” contains lead and sulphur and is a lead 
and sulphur dye. Said preparation, when applied to gray hair, dyes 
the exterior of the hair shaft and the color produced by its use is 
not a natural color, but is artificial and produced through the use 
of a dye. The use of said preparation will not restore the original 
natural color to gray hair, and has no effect on the pigment cells 
of the hair shaft. The use of said preparation does not supply to 
the hair shaft the color pigments, a deficiency of which material 
causes gray hair. The use of said preparation will not prevent the 
hair from falling out. Said preparation is not a cure or remedy for, 
and will not prevent, dandruff. Said preparation will not penetrate 
to the roots of the hair and it will not nourish the hair. 

Applications of said preparation to the scalp may be injurious to 
tender skin or skin on which there are lesions which have broken 
the continuity of the integument. The aforesaid advertisements con- 
tain no statements to the effect that application of the preparation to 
a tender skin or to a skin on which there are lesions which have 
broken the continuity of the integument, may be injurious. Such 
unqualified advertisements serve as a representation that such prep- 
aration, when applied to the aforementioned skin, is harmless and 
will produce no injurious effect when applied to such tender skin 
or skin broken by lesions. 

Par. 7. The use by the respondents of the foregoing false, decep- 
tive and misleading statements and representations, with respect to 
the therapeutic value and effectiveness of their preparation sold and 
distributed under the trade name of Morgan’s Pomade, has had, 
and now has, the capacity and tendency to and does mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous and mistaken belief that such statements and representations 
are true, and has caused, and now causes, a portion of the purchas- 
ing public, because of such erroneous and mistaken belief, to purchase 
respondents’ preparation. As a result trade has been diverted un- 
fairly to the respondents from their competitors, who are likewise 
engaged in the sale and distribution in commerce, between and 
among the several States of the United States and in the District 
of Columbia, of preparations, treatments and devices for the use 
in the treatment of ailments, diseases, and conditions for which 
respondents recommend their said product, and who truthfully 
advertise the effectiveness and therapeutic value of their respective 
preparations, treatments and devices. In consequence thereof, sub- 
stantial injury has been done, and is now being done, by respondents 
to competition in commerce among and between the several States of 
the United States and in the District of Columbia. 
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The aforesaid acts and practices of the respondents, Rose Heifler 
and Fred Jackson, trading as Heifler & Jackson, are all to the preju- 
dice of the public and of the respondents’ competitors, and constitute 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federai Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of the 
respondents, in which answer respondents admit all the material 
allegations of the complaint set forth in said complaint and state 
that they waive all intervening procedure and further hearing as to 
said facts, and the Commission having made its findings as to the facts 
and conclusion that said respondents have violated the provisions of 
the Federal Trade Commission Act. 

It is ordered, That the respondents, Rose Heifler and Fred Jackson, 
or either of them, their agents, representatives, and employees, directly 
or through any corporate or other device, do forthwith cease and 
desist from: 

Disseminating or causing to be disseminated any advertisements 
by means of the United States Mails or in commerce as “commerce” 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of a preparation containing drugs now desig- 
nated by the name “Morgan’s Pomade,” or any other preparation, 
composed of substantially similar ingredients, or possessing sub- 
stantially similar properties, whether sold under the same name or 
any other name, or disseminating, or causing to be disseminated, any 
advertisements by any means for the purpose of inducing, or which 
are likely to induce, directly or indirectly, the purchase in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, of 
said preparation, which advertisements represent, directly or through 
implication, that said preparation is not a tint or dye; that its appli- 
cation causes the hair to change its color without dyeing; that the use 
of said preparation will restore the original color to gray hair; that 
its application supplies to the hair shaft the materials in which gray 
hair is deficient; that the use of said preparation prevents the hair 
from falling out; that said preparation when applied to the hair 
and scalp, penetrates into the roots of the hair and enriches the hair; 
that said preparation is a competent and effective cure or remedy for 
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dandruff; or which advertisements fail to reveal that that the appli- 
cation of “Morgan’s Pomade” to tender, injured or broken skin may 
result in serious injury to the health of the user.’ 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


1TLanguage immediately preceding, beginning with words, ‘‘or which advertisements 
fail,” was stricken by Commission order dated November 5, 1940. 
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In THE MATreR oF 


BLANCHE KAPLAN, TRADING AS PROGRESSIVE MEDI- 


CAL COMPANY AND LADIES AID COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4002. Complaint, Jan. 30, 1940—Decision, Apr. 15, 1940 


Where an individual engaged, as Progressive Medical Co. and as Ladies Aid Co., 


in sale and distribution of her Ladies’ Aid No. 2, Ordinary Strength and 
Ladies’ Aid No. 3, Extra Strength medicinal preparations; in advertise- 
ments thereof which she disseminated and caused to be disseminated through 
the mails and through booklets, circulars, and other printed or written mat- 
ter distributed in commerce among the various States, and by other means 
in commerce, and otherwise and which were intended and likely to induce 
purchase of her said products— 


(a) Represented that her said preparations were cures or remedies for delayed 


(0) 


menstruation, and nonirritating, mild, efficient, and specific treatments 
thereof, and would quickly stimulate the menstrual flow, facts being they 
were not a cure or remedy for said condition and did not constitute non- 
irritating, mild, efficient, and specific treatments therefor, and would not 
accomplish results which she claimed, and were not safe and harmless, in 
that they contained powdered aloes, ergotin, and a number of other drugs 


‘in quantities sufficient to cause serious and irreparable injury to health if 


used under the conditions prescribed in said advertisements or under such 
conditions as are customary or usual; and might result in gastrointestinal 
disturbances leading to excessive uterine hemorrhage in nonpregnant women, 
and in cases where said preparations were used to interfere with normal 
course of pregnancy, might result in uterine infection with extension to other 
pelvic and abdominal structures and to the blood stream, causing condition 
known as septicemia or blood poisoning, and lead to other serious conditions 
and serious or irreparable loss or injury to health; and 

Failed to reveal, in said advertisements of such preparations, that use thereof 
under conditions prescribed therein or under such conditions as are customary 
or usual, might result in serious or irreparable injury to health; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous and mistaken belief that such false, deceptive, and misleading 
statements, representations and advertisements were true, and of inducing 
portion of such public, because of such erroneous and mistaken belief, to 
purchase said products: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice and injury of the public and constituted unfair and deceptive ° 
acts and practices in commerce. 


Mr. R. P. Bellinger for the Commission. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Blanche Kaplan, 
trading as the Progressive Medical Co. and as the Ladies Aid Co., 
hereinafter referred to as respondent, has violated the provisions of 
the said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrapu 1. Respondent, Blanche Kaplan, is an individual trading 
as the Progressive Medical Co. and as the Ladies Aid Co., with her 
office and principal place of business at 3944 Pine Grove Avenue, Chi- 
cago, Il, from which address she transacts business under the above 
trade names. 

Par. 2. The respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of certain medicinal 
preparations consisting of two formulae known as Ladies’ Aid No. 2, 
Ordinary Strength and Ladies’ Aid No. 3, Extra Strength. 

In the course and conduct of her business the respondent causes said 
medicinal preparations when sold to be transported from her place 
of business in the State of Illinois to purchasers thereof located in other 
States of the United States and in the District of Columbia. 

At all times mentioned herein, respondent has maintained a course 
of trade in said medicinal preparations sold and distributed by her in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondent has disseminated, and is now disseminating, and has caused, 
and is now causing, the dissemination of false advertisements concern- 
ing her said medicinal preparations by United States mails and by 
booklets or circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various states of 
the United States, and by other means in commerce, as commerce is 
defined in the Federal Trade Commission Act, for the purpose of in- 
ducing, and which are likely to induce, directly or indirectly, the pur- 
chase of her said medicinal preparations; and has disseminated and 
is now disseminating, and has caused, and is now causing, the dis- 
semination of false advertisements concerning her said medicinal prep- 
arations, by various means, for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of her said 
medicinal preparations in commerce, as commerce is defined in the 
Federal Trade Commission Act. Among and typical of the false rep- 
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resentations contained in the advertisements disseminated and caused 
to be disseminated, as aforesaid, are the following: 


Ladies Aid No. 2—Ordinary Strength—is a world famous remedy, compounded 
of standard drugs especially for the relief and regulation of that most important 
female function—the monthly menstruation. It is equally as efficient in the 
relief of menstrual pains, which in so many thousands of cases tend to make 
woman’s life so miserable. 

Delays, irregularities, scanty flow or distress indicate a condition requiring 
immediate correction. To hesitate is dangerous. Do not delay and risk a more 
serious condition. 

Use Ladies Aid No. 2 immediately and secure peace of mind, good health and 
freedom from worry. This remedy is used and recommended by physicians and 
thousands of women everywhere. While one box is usually sufficient, it is ad- 
visable to have an ample supply on hand at all times. They do not spoil. Order 
a supply today. 

Ladies Aid No. 3—Extra Strength—is recommended for extremely stubborn, 
abnormal, discouraging and unyielding cases of menstrual delay or menstrual 
pain. It is compounded particularly for you women whose case is of long dura- 
tion and who feel the need of a stronger and more powerful specific. It is non- 
irritating to the most delicate system yet it quickly stimulates the menstrual flow. 
Its action is so mild that it offers no interference with home or social duties. 
While all women are not alike in their response to medical treatment, the aver- 
age woman usually finds that one or two boxes are sufficient when supplemented 
with hot mustard baths. 

Persistent treatment succeeds in almost all cases. All that we ask is that our 
directions be followed out carefully. When you consider that a woman’s very 
happiness as well as her health depends on the normal working of her female 
functions, it is certainly good advice when we urge you so strongly to use Ladies 
Aid No. 3 immediately and regularly. 

Often, even the continued love of a mate is at stake. So many thousands of 
women have been helped by us that it appears to be nothing but sheer nonsense 
for suffering or worried women to suffer or to worry any longer. Our advice 
is that you order an ample supply of Ladies Aid No. 3 today. 


Par. 4. By the use of the representations hereinabove set forth and 
other representations similar thereto not specifically set out herein, 
the respondent represents that her medicinal preparations, known and 
designated as Ladies Aid No. 2—Ordinary Strength—and Ladies 
Aid No. 3—Extra Strength, are cures or remedies for delayed men- 
struation, and nonirritating, mild, efficient and specific treatments 
therefor and will quickly stimulate the menstrual flow. 

Par. 5. In truth and in fact, the medicinal preparations sold and 
distributed by the respondent as aforesaid known as Ladies Aid No. 
2, Ordinary Strength and Ladies Aid No. 3, Extra Strength, are 
not a cure or remedy for delayed menstruation and do not constitute 
nonirritating, mild, efficient, and specific treatments therefor. Said 
preparations will not accomplish the results claimed by the respond- 
ent. Furthermore, said preparations are not safe and harmless in 
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that said preparations contain powdered aloes, powdered extract 
cotton root bark, iron sulphate dried, powdered extract black helle- 
bore, ergotin, and oil Savin. pa 

The aforesaid drugs are present in said medicinal preparation in 
quantities sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in said advertisements or under 
such conditions as are customary or usual. 

Such use of said medicinal preparations may result in gastrointesti- 
nal disturbances, such as catharsis, nausea and vomiting, with pelvic 
congestion, inflammation and congestion of the uterus and adnexa, 
leading to excessive uterine hemorrhage in nonpregnant women, 
and in those cases where said medicinal preparations are used to inter- 
fere with the normal course of pregnancy, their use may result in 
uterine infection with extension to other pelvic and abdominal struc- 
tures and to the blood stream, causing the condition known as 
septicemia or blood poisoning. 

The use of said preparations as aforesaid may also produce a 
very severe circulatory condition by the constriction of blood vessels 
and contraction of the involuntary muscles tending to produce abor- 
tion in some instances, often with violent poisonous effects upon the 
human system. Such use as aforesaid may also produce severe 
toxic conditions, such as hemorrhagic diarrhea and in some instances 
producing a gangrenous condition of the lower limbs or other serious 
or irreparable injury to health. 

In addition to the representations hereinabove set forth, the re- 
spondent has also engaged in the dissemination of false advertise- 
ments in the manner above set forth in that said advertisements so 
disseminated fail to reveal that the use of Ladies Aid No. 2, Ordinary 
Strength and Ladies Aid No. 3, Extra Strength, under the conditions 
prescribed in said advertisements or under such conditions as are 
customary or usual, may result in serious or irreparable injury to 
health. 

Par. 6. The use by the respondent of the foregoing false, deceptive 
and misleading statements and representations with respect to her 
preparations, disseminated as aforesaid, has had and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements, representations and advertisements are 
true and induce a portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s medicinal 
preparations. 

Par. 7. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
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constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on January 30, 1940, issued, and on 
February 1, 1940, served, its complaint in this proceeding upon the 
respondent, Blanche Kaplan, an individual trading as Progressive 
Medical Co., and as Ladies Aid Co., charging her with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. The respondent filed her answer dated 
February 17, 1940, in which answer she admitted all the material 
allegations of fact set forth in said complaint and waived all inter- 
vening procedure and further hearing as to said facts. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and answer, and the Commission, hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPu 1. Respondent, Blanche Kaplan, is an individual trad- 
ing as the Progressive Medical Co. and as the Ladies Aid Co., with 
her office and principal place of business at 3944 Pine Grove Avenue, 
Chicago, Ill., from which address she transacts business under the 
above trade names. 

Par. 2. The respondent is now, and for more than 1 year last past 
has been, engaged in the sale and distribution of certain medicinal 
preparations, consisting of two formulae known as Ladies’ Aid No. 2, 
Ordinary Strength and Ladies’ Aid No. 3, Extra Strength. 

In the course and conduct of her business the respondent causes 
said medicinal preparations when sold to be transported from her 
place of business in the State of Illinois to purchasers thereof lo- 
cated in other States of the United States and in the District of 
Columbia. 

At all times mentioned herein, respondent has maintained a course 
of trade in said medicinal preparations sold and distributed by her 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
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caused, and is now causing, the dissemination of false advertisements 
concerning her said medicinal preparations by United States mails 
and by booklets or circulars and other printed or written matter, all 
of which are distributed in commerce among and between the various 
States of the United States, and by other means in commerce, as 
commerce is defined in the Federal Trade Commission Act, for the 
purpose of inducing, and which are likely to induce, directly or indi- 
rectly, the purchase of her said medicinal preparations; and has 
disseminated and is now disseminating, and has caused, and is now 
causing, the dissemination of false advertisements concerning her 
said medicinal preparations, by various means, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of her said medicinal preparations in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among 
and typical of the false representations contained in the advertise- 
ments disseminated and caused to be disseminated, as aforesaid, are 
the following: 


Ladies Aid No. 2—Ordinary Strength—is a world famous remedy, com- 
pounded of standard drugs especially for the relief and regulation of that most 
important female function—the monthly menstruation. It is equally as efficient 
in the relief of menstrual pains, which in so many thousands of cases tend 
to make woman’s life so miserable. 

Delays, irregularities, scanty flow or distress indicate a condition requiring 
immediate correction. To hesitate is dangerous. Do not delay and risk a 
more serious condition. 

Use Ladies Aid No. 2 immediately and secure peace of mind, good health 
and freedom from worry. This remedy is used and recommended by physicians 
and thousands of women everywhere. While one box is usually sufficient, it 
is advisable to have an ample supply on hand at all times. They do not spoil. 
Order a supply today. 

Ladies Aid No, 8—Extra Strength—is recommended for extremely stubborn, 
abnormal, discouraging and unyielding cases of menstrual delay or menstrual 
pain. It is compounded particularly for you women whose case is of long 
duration and who feel the need of a stronger and more powerful specific. It 
is non-irritating to the most delicate system yet it quickly stimulates the 
menstrual flow. Its action is so mild that it offers no interference with home 
or social duties. While all women are not alike in their response to medical 
treatment, the average woman usually finds that one or two boxes are suffi- 
cient when supplemented with hot mustard baths. 

Persistent treatment succeeds in almost all cases. All we ask is that our 
directions be followed out carefully. When you consider that a woman’s very 
happiness as well as her health depends on the normal working of her female 
functions, it is certainly good advice when we urge you so strongly to use Ladies 
Aid No. 3 immediately and regularly. 

Often, even the continued love of a mate is at stake. So many thousands 
of women have been helped by us that it appears to be nothing but sheer non- 
sense for suffering or worried women to suffer or to worry any longer. Our 
advice is that you order an ample supply of Ladies Aid No. 3 today. 
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Par. 4. By the use of the representations hereinabove set forth 
and other representations similar thereto not specifically set out 
herein, the respondent represents that her medicinal preparations, 
known and designated as Ladies Aid No. 2, Ordinary Strength, and 
Ladies Aid No. 3, Extra Strength, are cures or remedies for delayed 
menstruation, and nonirritating, mild, efficient, and specific treat- 
ments therefor and will quickly stimulate the menstrual flow. 

Par. 5. In truth and in fact, the medicinal preparations sold and 
distributed by the respondent as aforesaid known as Ladies Aid No. 
2, Ordinary Strength, and Ladies Aid No. 3, Extra Strength, are 
not a cure or remedy for delayed menstruation and do not constitute 
nonirritating, mild, efficient, and specific treatments therefor. Said 
preparations will not accomplish the results claimed by the respond- 
ent. Furthermore, said preparations are not safe and harmless in 
that said preparations contain powdered aloes, powdered extract: cot- 
ton root bark, iron sulphate dried, powdered extract black hellebore, 
ergotin, and oil Savin. 

The aforesaid drugs are present in said medicinal preparations in 
quantities sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in said advertisements or 
under such conditions as are customery or usual. 

Such use of said medicinal preparations may result in gastro- 
intestinal disturbances, such as catharsis, nausea and vomiting, with 
pelvic congestion, inflammation and congestion of the uterus and 
adnexa, leading to excessive uterine hemorrhage in nonpregnant 
women, and in those cases where said medicinal preparations are 
used to interfere with the normal course of pregnancy, their use 
may result in uterine infection with extension to other pelvic and 
abominal structures and to the blood stream, causing the condition 
known as septicemia or blood poisoning. 

The use of said preparations as aforesaid may also produce a 
very severe circulatory condition by the constriction of blood vessels 
and contraction of the involuntary muscles tending to produce abor- 
tion in some instances, often with violent poisonous effects upon the 
human system. Such use as aforesaid may also produce severe toxic 
conditions, such as hemorrhagic diarrhea and in some instances 
producing a gangrenous condition of the lower limbs or other serious 
or irreparable injury to health. 

In addition to the representations hereinabove set forth, the re- 
spondent has also engaged in the dissemination of false advertise- 
ments in the manner above set forth in that said advertisements so 
disseminated fail to reveal that the use of Ladies Aid No. 2, 
Ordinary Strength and Ladies Aid No. 3, Extra Strength, under 
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the conditions prescribed in said advertisements or under such con- 
ditions as are customary or usual, may result in serious or irreparable 
injury to health. 

Par. 6. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements and representations with respect 
to her preparations, disseminated as aforesaid, has had, and now has, 
the tendency and capacity to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations and advertise- 
ments are true and induce a portion of the purchasing public, 
because of such erroneous and mistaken belief, to purchase respond- 
ent’s medicinal preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that she waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Blanche Kaplan, an individual 
trading as Progressive Medical Co. and as Ladies Aid Co., or trading 
under any other name or names, her agents, servants, representatives, 
and employees, directly or through any corporate or other device, do 
forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of medicinal preparations known as Ladies’ Aid No. 2, 
Ordinary Strength, and Ladies’ Aid No. 3, Extra Strength, or any 
other medicinal preparations conyposed of substantially similar 
ingredients or possessing substantially similar therapeutic properties, 
whether sold under the same name or under any other name or names, 
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or disseminating or causing to be disseminated any advertisement, 
by any means, for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said medicinal preparations in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, and which advertisements represent that said preparations con- 
stitute safe, competent, efficient, or specific treatments for delayed 
menstruation or that their use will have no ill effect upon the human 
body, and which advertisements fail to reveal that said preparations, 
when taken under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual, may result in serious 
or irreparable injury to health. 

It is further ordered, That the respondent shall, within 10 days 
after the service upon her of this order, file with the Commission an 
interim report in writing, stating whether she intends to comply with 
this order, and if so, the manner and form in which she intends to 
comply; and that within 60 days after the service upon her of this 
order said respondent shall file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which she has 
complied with this order. 
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In THE MAtTrer OF 


JOHN B. CANEPA COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3744. Complaint, Mar. 24, 1939—Decision, Apr. 16, 1940 


Where a corporation engaged in the manufacture, sale, and distribution of 
macaroni and spaghetti products which it packed, sold, and distributed in 
long containers— 

Represented directly or by implication through advertisements, booklets, and 
labels attached to its products and disseminated in interstate commerce 
that its macaroni and spaghetti products were of the finest quality because 
they were made in long lengths and that such products of other manu- 
facturers which were not made in such lengths were not genuine and not 
of finest quality and that true criterion of genuineness and quality of such 
products was length in which made, through such typical statements as 
“T hate to brag but only the finest macaroni (or spaghetti) is made long,” 
or “I hate to brag but genuine macaroni (or spaghetti) is made long,” and 
through depictions in booklets and other advertising matter containing 
such statements, and representations of the long containers in which the 
company sold and distributed its said products; 

The facts being such statements and representations used and disseminated 
as aforesaid by it were misleading and unfair, genuine macaroni and 
spaghetti of finest quality are made both in long and short lengths and offered 
for sale in both forms, and said products of finest quality are in some 
instances first made in long lengths and then cut into short lengths and 
thus offered for sale and sold, and length in which products aforesaid are 
offered is no criterion of quality and genuineness thereof; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such statements, representations, 
and advertisements were true, and into purchasing substantial quantities 
of its said products because of such mistaken and erroneous opinion or 
belief thus created: 

Held, That such acts and practices under the circumstances set forth, were 
all to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 


Before Mr. Randolph Preston, trial examiner. 

Mr. L. E. Creel, Jr. and Mr. Curtis C. Shears for the Commission. 

Mr. John Harrington of Fyffe & Clark, of Chicago, Ill., for 
respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that John B. Canepa 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
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hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, John B. Canepa Co., is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of Illinois and having its principal office and place 
of business at 310 West Grand Avenue in the city of Chicago, State 
of Illinois. Respondent is now, and has been for more than 2 years 
last past, engaged in the manufacture, sale, and distribution of 
macaroni and spaghetti products. In the course and conduct of its 
business respondent causes its products, when sold, to be transported 
from its place of business in the State of Illinois to the purchasers 
thereof at their respective points of location in various States of the 
United States, other than the State of Illinois, and in the District of 
Columbia. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in commerce in said products, 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, respond- 
ent has disseminated and is now disseminating, and has caused and is 
now causing the dissemination of false advertisements concerning its 
said products in booklets, on labels attached to its products in 
elongated packages, and on other written or printed matter, all of 
which are distributed in commerce among and between the various 
States of the United States, and by other means in commerce, as 
commerce is defined by the Federal Trade Commission Act, for the 
purpose of inducing and which are likely to induce, directly or indi- 
rectly, the purchase of its said products, and has disseminated and 
is now disseminating, and has caused and is now causing the dissemi- 
nation of false advertisements concerning its said products by various 
means, for the purpose of inducing, directly or indirectly, the pur- 
chase of its said products in commerce, as commerce is defined in the 
Federal Trade Commission Act. Among and typical of the false 
statements and representations contained in said advertisements dis- 
seminated and caused to be disseminated, as aforesaid, are the 
following: 

I hate to brag, but only the finest macaroni is made long; 

I hate to brag, but only the finest spaghetti is made long; 

I hate to brag, but genuine macaroni is made long; 


I hate to brag, but genuine spaghetti is made long; 

* * * JTnsist on Red Cross products packed in The Original Full Length 
Packages. This is your guarantee against inferior substitutes. You may have 
wondered at times why Red Cross Macaroni and Spaghetti by comparison 
appear unusually long. * * * So be sure that you get Red Cross Macaroni 


and Spaghetti because only the finest can be made long. 
260605™—41—-vol. 30-66 
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The respondent packs, sells, and distributes its spaghetti and maca- 
roni products in long containers. Booklets and other advertising 
matter of the respondent, containing the aforesaid statements and 
representations, also contain in direct connection therewith pictorial 
representations of the long containers in which respondent sells and 
distributes its said products. 

By the means and in the manner aforesaid, together with other 
statements, not herein set out, of similar import and meaning and 
disseminated as aforesaid, respondent represents to prospective pur- 
chasers situated in various States of the United States and in the 
District of Columbia that respondent’s macaroni and spaghetti prod- 
ucts are genuine and are of the finest quality because they are made 
in long lengths, that macaroni and spaghetti products which are not 
made in long lengths are not genuine and are not of the finest quality, 
that macaroni and spaghetti products which are not offered for sale 
in long lengths are not genuine and are not of the finest quality and 
that the length in which spaghetti and macaroni products are offered 
for sale is a true criterion of the genuineness and quality of such 
products and of the length in which such products were made. 

Par. 3. The said statements and representations of the respondent, 
used and disseminated as aforesaid, are grossly exaggerated, mis- 
leading, and untrue. In truth and in fact, genuine macaroni and 
spaghetti products containing the finest quality ingredients are made 
in long lengths and in short lengths and are offered for sale and 
sold in such forms. Genuine macaroni and spaghetti products con- 
taining the finest quality ingredients are made in long lengths and 
are thereafter cut into short lengths and are offered for sale and 
sold in short lengths. The length in which macaroni and spaghetti 
products are offered for sale is not a true criterion of the quality 
or genuineness of such products or of the length in which such 
products were made. 

Par. 4. The use by respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid, with respect to said products, has had and 
now has the capacity and tendency to, and does, and did mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, represen- 
tations, and advertisements are true, and into purchasing substantial 
amounts of said products of respondent because of said erroneous and 
mistaken belief. 

Par. 5. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
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constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FInpIngs as To THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 24th day of March 1939, issued 
and served its complaint in this proceeding upon respondent John B. 
Canepa Co., a corporation, charging it with the use of unfair and 
deceptive acts and practices in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto testimony and other evidence in support 
of the allegations of said complaint were introduced by Curtis C. 
Shears, Esq., attorney for the Commission, and in opposition to 
the allegations of the complaint by John Harrington, Esq., attorney 
for the respondent before Randolph Preston, an examiner of the Com- 
mission theretofore duly designated by it, and said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. Thereafter the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint, the answer thereto, 
testimony and other evidence, briefs in support of the complaint and 
in opposition thereto, oral arguments not having been requested ; and 
the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, John B. Canepa Co., is a corporation 
organized and doing business under and by virtue of the laws of the 
State of Illinois and having its principal office and place of business 
at 30 West Grand Avenue, in the city of Chicago, in the State of 
Illinois. It is now, and for more than 2 years last past has been en- 
gaged in the manufacture, sale, and distribution of macaroni and 
spaghetti products, maintaining a course of trade in said products 
among and between various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business during 
the period hereinbefore mentioned, the respondent has disseminated 
or caused to be disseminated in interstate commerce advertisements, 
booklets, and labels attached to its products, for the purpose of induc- 
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ing increased sales of same. Among and typical of said advertise- 
ments and other aforesaid representations are the following: 


I hate to brag, but only the finest macaroni is made long— 
and 


I hate to brag, but genuine Spaghetti is made long. 

Since 1860, Red Cross Macaroni products have borne the reputation of being 
the finest quality possible to manufacture. Insist on Red Cross products, packed 
in the original full length packages. This is your guarantee against inferior 
substitutes. You may have wondered at times why Red Cross Macaroni and 
Spaghetti by comparison appear unusually long. There is a very definite reason 
for this. 

On or about July 12, 1938, the respondent changed its advertise- 
ments and the representations on) its packages as aforesaid from the 
language above quoted, and in lieu thereof made use of the following: 


I hate to brag, but genuine Macaroni is made long. 
and 
I hate to brag, but genuine Spaghetti is made long. 


Par. 3. Respondent has packed and packs, sold and sells, distributed 
and distributes its spaghetti and macaroni in long containers. Book- 
lets and other advertising matter containing the aforesaid statements 
and representations also contain, in direct connection therewith, pic- 
torial representations of the long containers in which respondent sells 
and distributes its products. By the means and in the manner afore- 
said, together with other statements of similar import disseminated 
as aforesaid, respondent has represented and represents to prospective 
and potential purchasers in various States of the United States and 
in the District of Columbia that. its macaroni and spaghetti products 
are of the finest quality because they are made in long lengths, and 
that the macaroni and spaghetti products of other manufacturers 
which are not made in long lengths are not genuine and not of the 
finest quality, and that the length in which macaroni and spaghetti 
products are offered for sale is the true criterion of the genuineness 
and quality of such products. 

Par. 4. Said statements and representations used and disseminated 
by the respondent as aforesaid, are misleading and unfair. In truth 
and in fact, genuine macaroni and spaghetti products of the finest 
quality are made both in long lengths and in short lengths, and are 
offered for sale in both such forms. Genuine macaroni and spaghetti 
of the finest quality are in some instances first made in long lengths 
and thereafter cut into short lengths, and in this latter form are 
offered for sale and sold. The length in which macaroni and spa- 
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ghetti products are offered for sale is not a criterion of the quality 
and genuineness of the product. 

Par. 5. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive statements, representations, and advertisements, 
disseminated as aforesaid, with reference to its products and, by 
comparison, to the products of other manufacturers, have had and 
now have the capacity and tendency to, and did and do, mislead and 
deceive a substantial portion of the purchasing public into the errone- 
ous and mistaken belief that such statements, representations, and 
advertisements are true, and into purchasing substantial quantities 
of said products of respondent because of such mistaken and erro- 
neous opinion or belief, thus created. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice of the public and constitute unfair and 
deceptive acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before Randolph 
Preston, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, John B. Canepa Co., a corpora- 
tion, its offigers, representatives, agents, and employees, directly or 
through any corporate or other device, do forthwith cease and desist 
from disseminating or causing to be disseminated any advertisement 
by means of the United States mails or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of macaroni or spaghetti products, or disseminating or 
causing to be disseminated any advertisement by any means for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase in commerce, as commerce is defined in the Federal Trade 
Commission Act, of said products, which advertisements represent, 
directly or through implication: 
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That the lengths in which macaroni or spaghetti products are manu- 
factured or sold by the respondent, or any of its competitors, are in 
any way indicative of the genuineness or quality of such products. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MarTrTerR oF 


INDIAN RIVER MEDICINE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3940. Complaint, Nov. 3, 1989—Decision, Apr. 17, 1940 


Where a corporation engaged in compounding and in selling and distributing 
its “Scalf’s Indian River Tonic” to purchasers in various other States and 
in the District of Columbia, in substantial competition with others engaged 
in sale and distribution in commerce as aforesaid, of products for use in 
connection with treatment of ailments, diseases, and conditions for which 
it represented and claimed its preparation to be a treatment, and including 
many who do not falsely represent their products or the benefits to be de- 
rived from the use thereof; in advertisements of its said preparation which 
it disseminated and caused to be disseminated through the mails, insertion 
in newspapers and periodicals of general circulation, and circulars and 
other printed or written matter distributed in commerce among the various 
States, and through continuities broadcast from stations of extrastate audi- 
ence, and otherwise, and which were intended and likely to induce direct 
or indirect purchase of its said preparation— 

(a) Represented, directly or indirectly, that its said “Scalf’s Indian River 
Tonic” would prevent and cure colds and build up resistance to other minor 
ailments, and that it constituted a competent or effective remedy or cure 
for rheumatism and competent and effective treatment for removing or 
overcoming causes of such symptomatic conditions as sleeplessness, nervous- 
ness, indigestion, and aches and pains in the head and joints; and 

(bo) Represented, as aforesaid, that it was a cure or remedy for ailments of the 
liver, kidneys, and stomach and would increase weight, restore strength, 
and build up the general health of the user, and was composed of natural 
vegetable ingredients, and constituted a competent cure or remedy for 
asthma and had substantial value in the treatment thereof, and afforded 
positive or certain relief from chronic ailments ; 

Facts being it would not prevent or cure colds, serve to build up resistance to 
other ailments, was not a competent or effective cure or remedy for rheu- 
matism, had no value for removing or overcoming causes of sleeplessness, 
nervousness, or indigestion, and was not a cure or remedy for and had no 
therapeutic value in the treatment of other ailments and conditions above 
set forth, would not accomplish results claimed therefor as aforesaid, and 
was not composed of natural vegetable ingredients, and would not afford 
positive or certain relief for any ailments, and its aforesaid statements, 
representations, and advertisements were false and misleading ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representa- 
tions, and claims were true, and of causing substantial portion of said 
public, because of such belief, to purchase its product, and with the result 
that trade was thereby diverted unfairly to it from its) competitors likewise 
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engaged in sale and distribution in commerce, as aforesaid, of similar 
medicinal preparations or those intended for similar usage: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


My. Jesse D. Kash. for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Indian River Medicine Co., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Indian River Medicine Co. is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of Tennessee and having its office and principal place of 
business in La Follette, State of Tennessee. Respondent is now, and 
has been for more than one year last past, engaged in the business of 
compounding, selling, and distributing a medicinal or pharmaceutical 
preparation designated as “Scalf’s Indian River Tonic.” 

Respondent causes its said preparation, when sold by it, to be trans- 
ported from its aforesaid place of business in the State of Tennessee 
to the purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

Par. 2. Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in said medicinal preparation in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been for some time last past, engaged in substantial 
competition with other corporations and with firms and individuals 
likewise engaged in the business of selling and distributing in com- 
merce among the various States of the United States and in the Dis- 
trict of Columbia preparations for use in connection with the 
treatment of ailments, diseases, and conditions of the human body for 
which respondent represents and claims its preparation to be a 
treatment. 

Par. 4. In the course and conduct of its aforesaid business, respond- 
ent, has disseminated, and is now disseminating, and has caused and 
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is now causing the dissemination of, false advertisements concerning 
its said product by United States mails, by insertion in newspapers 
and periodicals having a general circulation, and also in circulars 
and other printed or written matter, all of which are distributed in 
commerce among and between the various States of the United States, 
and by continuities broadcast from radio stations which have sufficient 
power to, and do, convey the programs emanating therefrom to 
listeners thereof located in various States of the United States other 
than the State from which said broadcasts originate, and by other 
means in commerce, as “commerce” is defined’ in the Federal Trade 
Commission Act, for the purpose of inducing, and which are likely 
to induce, directly or indirectly, the purchase of its said product; 
and has disseminated and is now disseminating, and has caused and 
is now causing the dissemination of, false advertisements concerning 
its said product, by various means for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of 
its said product in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 

Among and typical of the false statements and representations 
contained in said advertisements disseminated and caused to be dis- 
seminated as aforesaid are the following: 

Low resistance, * * * is the main cause of a great many ailments, espe- 
cially is this true in the case of a bad cold. Let me urge then the use of Scalf's 
Indian River Tonic as a cold preventative as it not only keeps your resistance 


built up but helps you in warding off the dangers of minor ailments. 

Sealf’s Indian River Tonic * * * a leader among America’s health 
builders. 

For 18 weeks I was down with rheumatism, could hardly walk so I heard you 
speaking on the radio of this Indian River Tonic. I began: taking it and in a 
short time I was well and strong again. 

Winter time brings colds and coughs, and colds and coughs result—all too 
often—in a badly run-down condition that frequently leads into other more 
serious complications. Begin Now building’ up that body of yours so that— 
by the attainment of vigorous health—you will be able to quickly Throw Off 
all the most common of cold-weather ailments. For the proper conditioning of 
your system, Your Druggist will strongly recommend the daily use of Scalf's 
Indian River Tonic. 

A natural Vegetable Compound. * * * 

Nature’s Own Health Builder. 

I feel there is no remedy that can be compared with Sealf’s Indian River Tonic 
for stomach trouble. 

* * * Tf you are nervous, cannot sleep at night, tired and worn out when 
you arise in the morning. If your head aches day after day and you feel you 
eannot carry on, if your joints ache and pain then Nature has placed her red 
lantern of danger. It is time to set about getting rid of the cause of such symp- 
toms. Start using Scalf’s Indian River Tonic Today. 
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I was suffering from what was claimed to be kidney poison. This had brought 
on a serious nervous condition and my resistance was gone. Scalf’s Indian 
River Tonic brought back my health and strength. 

For many years I suffered with a chronic illness that I had been unable to 
overcome. I could not digest my food. Gas pressure was extremely great and 
seemed to affect my heart action. My liver did not function properly and my 
kidneys were in a serious condition. I could not eat or sleep and naturally my 
nervous system was wrecked. I decided to try Scalf’s Indian River Tonic and 
used an entire six bottle treatment. The results have been amazing. I eat most 
anything I want. I sleep like a baby. 

Scalf’s Indian River Tonic * * * certified product of merit that had 
passed a strict and rigid medical test. 

My father was in a very critical condition as a result of flu, run down and 
it seemed a general broken down condition of his nervous system. He could 
not regain his health, but finally used Scalf’s Indian River Tonic. He is entirely 
well. 

I was subject to colds, and it seemed I could not rid myself of them. I finally 
started using Scalf’s Indian River Tonic * * * TI have not had a bad cold 
since. 

Sealf’s Indian River Tonic * * * Is * * * Manufactured According 
to a Formula Described to * * * Stimulate the Blood Stream. 

It is just the thing for you in your chronic ailments. It brings relief * * * 
certain relief. 

Sealf’s Indian River Tonic * * * gives you the added energy that you 
need. 

I suffered severely from Asthma. Scalf’s Indian River Tonic worked a miracle 
in my case. 

I lost my appetite and strength * * * weighed 93 pounds * * * unable 
to do any work. I began with Sealf’s Indian River Tonic and was amazed at 
how my appetite improved * * * my strength came back and I weighed 127 
pounds. 


Par. 5. Through the use of the representations hereinbefore set 
forth and others-similar thereto not specifically herein set out, all of 
which purport to be descriptive of the remedial, curative, or thera- 
peutic properties of respondent’s product, respondent has represented, 
and does now represent, directly or indirectly, that its said product 
will prevent and cure colds and build up resistance to other minor 
ailments; that it is a competent and effective remedy or cure for 
rheumatism; that said preparation is a competent and effective treat- 
ment for removing or overcoming the causes of such symptomatic 
conditions as sleeplessness, nervousness, indigestion and gas pressure, 
aches and pains in the head and joints; that it is a cure or remedy for 
ailments of the liver, kidneys, and stomach; that it will improve the 
appetite, increase the weight, restore the strength and build up the 
general health of the user; that said product is composed of natural 
vegetable ingredients; that it is a competent cure or remedy for 
asthma and has substantial value in the treatment thereof; that it 
affords positive or certain relief from chronic ailments. 
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Par. 6. The foregoing representations are grossly exaggerated, mis- 
leading and untrue. In truth and in fact, respondent’s preparation 
will not prevent or cure colds, nor will it serve to build up resistance 
to other ailments. It is not a competent or effective cure or remedy 
for rheumatism. It has no value as a competent or effective treatment 
for removing or overcoming the causes of sleeplessness, nervousness, 
indigestion, or gas pressure. It is not a cure or remedy for, nor has 
it any therapeutic value in the treatment of, ailments of the liver, kid- 
neys, or stomach. It will not improve the appetite or increase the 
weight or restore the strength or build up the health of the user. 
Said preparation is not composed of natural vegetable ingredients. 
It will not remove the cause of aches or pains in the head or joints. It 
is not a cure or remedy for, nor has it any therapeutic value in the 
treatment of, asthma. It will not afford positive or certain relief for 
any ailment. 

Par. 7. Among the competitors of respondent as referred to in 
paragraph 3 herein are many who do not falsely represent their prod- 
ucts or the benefits to be derived from the use thereof. 

Par. 8. The use by the respondent of the foregoing, false, decep- 
tive and misleading statements, representations and claims with re- 
spect to its said preparation, disseminated as aforesaid, has had, and 
now has, the tendency and capacity to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such false statements, representations, and claims 
are true, and causes, and has caused, a substantial portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purchase respondent’s product. In consequence thereof trade has been 
diverted unfairly to respondent from its competitors and substantial 
injury has been done and is being done to competition in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 9. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Report, FInpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on November 3, 1939, issued and on 
November 6, 1939, served its complaint in this proceeding upon re- 
spondent, Indian River Medicine Co., a corporation, charging it with 
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the use of unfair methods of competition and unfair and deceptive acts 
and practices in commerce, in violation of the provisions of said act. 
Subsequent to the filing of the original answer, the Commission by 
order entered herein granted respondent’s request for permission to 
withdraw its answer and to substitute therefor an answer admitting 
all of the material allegations of fact set forth in said complaint, with 
two exceptions therein specified, and waiving all intervening procedure 
and further hearing as to said facts. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the said 
complaint and answer thereto, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Indian River Medicine Company, is a 
corporation organized and doing business under the laws of the State 
of Tennessee, with its office and place of business located at La Follette, 
Tenn. 

Respondent is now, and has been for more than 1 year last past, en- 
gaged in the business of compounding, selling, and distributing a 
medicinal or pharmaceutical preparation designated “Scalf’s Indian 
River Tonic.” 

Respondent causes its said preparation, when sold, to be transported 
from its aforesaid place of business in the State of Tennessee to the 
purchasers thereof located in various other States of the United States 
and in the District of Columbia. 

Par. 2. Respondent maintains, and at all times mentioned herein, 
has maintained a course of trade in said medicinal preparation in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent is 
now and has been for some time last past engaged in substantial compe- 
tition with other corporations and with firms and individuals likewise 
engaged in the business of selling and distributing in commerce among 
the various States of the United States and in the District of Columbia 
a preparation for use in connection with the treatment. of ailments, 
diseases, and conditions of the human body for which respondent 
represents and claims its preparation to be a treatment. 

Par. 4. In the course and conduct of its aforesaid business, re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements concern- 
ing its said product by United States mails, by insertion in newspapers 
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and periodicals having a general circulation, and also in circulars and 
other printed or written matter, all of which are distributed in com- 
merce among and between the various States of the United States, and 
by continuities broadcast from radio stations which have sufficient 
power to, and do convey the programs emanating therefrom to listeners 
thereof located in various States of the United States other than the 
State from which said broadcasts originate, and by other means in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of its said product, and has disseminated, 
and is now disseminating, has caused, and is now causing the dis- 
semination of false advertisements concerning its said product by 
various means for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of its said product in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act. 

Among and typical of the false statements and representations con- 
tained in said advertisements disseminated and caused to be dis- 
seminated as aforesaid are the following: 


Low resistance, * * * is the main cause of a great many ailments, espe- 
cially is this true in the case of a bad cold. Let me urge them the use of 
Scalf’s Indian River Tonic as a cold preventative as it not only keeps your 
resistance built up but helps you in warding off the dangers of minor ailments. 

Sealf’s Indian River Tonic * * * a leader among America’s health 
builders. 

For 18 weeks I was down with rheumatism, could hardly walk so I heard you 
speaking on the radio of this Indian River Tonic. I began taking it and in a 
short time I was well and strong again. 

Winter time brings colds and coughs, and colds and coughs result—all too 
often—in a badly run-down condition that frequently leads into other more 
serious complications. Begin NOW building up that body of yours so that—by 
the attainment of vigorous health—you will be able to quickly Throw Off all the 
most common of cold-weather ailments. For the proper conditions of your 
system, Your Druggist will strongly recommend the daily use of Scalf’s Indian 
River Tonic. 

A natural Vegetable Compound * * *. 

Nature’s Own Health Builder. 

I feel there is no remedy that can be compared with Scalf’s Indian River 
Tonic for stomach trouble. 

* #* * Tf you are nervous, cannot sleep at night, tired and worn out when 
you arise in the morning. If your head aches day after day and you feel you 
cannot carry on, if your joints ache and pain then Nature has placed her red 
lantern of danger. It is time to set about getting rid of the cause of such 
symptoms. Start using Scalf’s Indian River Tonic today. 

I was suffering from what was claimed to be kidney poison. This had brought 
on a serious nervous condition and my resistance was gone. Scalf’s Indian 
River Tonic brought back my health and strength. 

For many years I suffered with a chronic illness that I had been unable to 
overcome. I could not digest my food. Gag pressure was extremely great and 
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seemed to affect my heart action. My liver did not function properly and my 
kidneys were in a serious condition. I could not eat or sleep and naturally my 
nervous system was wrecked. I decided to try Scalf’s Indian River Tonic and 
used an entire six bottle treatment. The results have been amazing. I eat 
most anything I want. I sleep like a baby. 

Sealf’s Indian River Tonic * * * a certified product of merit that had 
passed a strict and rigid medical test. 

My father was in a very critical condition as a result of flu, run down and 
it seemed a general broken down condition of his nervous system. He could 
not regain his health, but finally used Scalf’s Indian River Tonic. He is 
entirely well. 

I was subject to colds, and it seemed I could not rid myself of them. I 
finally started using Scalf’s Indian River Tonic * * * Ihave not had a bad 
cold since. 

Scalf’s Indian River Tonic * * * igs * * * Manufactured According 
to a Formula Described to * * * Stimulate the Blood Stream. 

It is just the thing for you in your chronic ailments. It brings relief * * * 
certain relief. 

Sealf’s Indian River Tonic * * * gives you the added energy that you 
need. 

I suffered severely from Asthma. Sealf’s Indian River Tonic worked a 
miracle in my case. 

I lost my appetite and strength * * * weighed 93 pounds * * * un- 
able to do any work. I began with Scalf’s Indian River Tonic and was amazed 
at how my appetite improved * * * my strength came back and I weighed 
127 pounds. 


Par. 5. The Commission finds that through the use of the state- 
ments and representations hereinbefore set forth in paragraph 4 
hereof and others similar thereto, not specifically herein set out, all 
of which purport to be descriptive of the remedial, curative or thera- 
peutic properties of respondent’s product, respondent has represented 
and does now represent, directly or indirectly, that its said product 
“Scalf’s Indian River Tonic” will prevent and cure colds and build 
up resistance to other minor ailments; that it is a competent and effec- 
tive remedy or cure for rheumatism; that it is a competent and effec- 
tive treatment for removing or overcoming the causes of such 
symptomatic conditions as sleeplessness, nervousness, indigestion, 
aches, and pains in the head and joints; that it is a cure or remedy for 
ailments of the liver, kidneys and stomach; that it will increase the 
weight, restore the strength and build up the general health of the 
user; that it 1s composed of natural vegetable ingredients; that it is 
a vompetent cure or remedy for asthma and has substantial value in 
the treatment thereof; that it affords positive or certain relief from 
chronic ailments. 

Par. 6. The Commission finds that the aforesaid false and mislead- 
ing statements, representations and advertisements set. forth in para- 
graphs 4 and 5 hereof, which respondent made and makes with re- 
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spect to the therapeutic value of its product, are grossly exaggerated, 
misleading and untrue. In truth and in fact, respondent’s prepara- 
tion will not prevent or cure colds, nor will it serve to build up re- 
sistance to other ailments. It is not a competent or effective cure or 
remedy for rheumatism. It has no value as a competent or effective 
treatment for removing or overcoming the causes of sleeplessness, 
nervousness, or indigestion. It is not a cure or remedy for, nor has 
it any therapeutic value in the treatment of ailments of the liver, 
kidneys, or stomach. It will not increase the weight, restore the 
strength or build up the health of the user. Said preparation is not 
composed of natural vegetable ingredients. It will not remove the 
cause of aches or pains in the head or joints. It is not a cure or 
remedy for, nor has it any therapeutic value in the treatment of 
asthma. It will not afford positive or certain relief for any ailment. 

Par. 7. Among the competitors of respondent as referred to in 
paragrah 3 hereof are many who do not falsely represent their prod- 
ucts or the benefits to be derived from the use thereof. 

Par. 8. The use by the respondent of each and all of the foregoing 
false, deceptive and misleading statements, representations, and 
claims with respect to its said medicinal preparation disseminated 
as aforesaid, has had and now has the tendency and capacity to and 
does mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that such false state- 
ments, representations, and claims are true, and causes, and has 
caused a substantial portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondent’s product. As 
a result, trade has been diverted unfairly to respondent from its 
competitors who are likewise engaged in the sale and distribution in 
commerce between and among the various States of the United 
States and in the District of Columbia, of similar medicinal prepara- 
tions or other preparations intended for similar usage. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce with- 
in the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of respondent, in 
which answer respondent admits all the material allegations of fact set 
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forth in said complaint, with two exceptions therein specified, and 
states that it waives all intervening procedure and further hearing as 
to the facts, and the Commission having made its findings as to the facts 
and its conclusion that respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Indian River Medicine Co., a cor- 
poration, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of its medical product “Scalf’s Indian 
River Tonic,” do forthwith cease and desist from : 

Disseminating or causing to be disseminated any advertisement by 
means of United States mails or in commerce as “commerce” is defined 
in the Federal Trade Commission Act, by any means for the purpose of 
inducing or which is likely to induce, directly or indirectly, the purchase 
of a medical preparation containing drugs now designated by the name 
“Scalf’s Indian River Tonic,” or any other medical preparation com- 
posed of substantially similar ingredients or possessing substantially 
similar therapeutic properties, whether sold under the same name or 
under any other name or names, or disseminating or causing to be dis- 
seminated any advertisement by any means for the purpose of inducing, 
or which is likely to induce, directly or indirectly, the purchase in com- 
merce as “commerce” is defined in the Federal Trade Commission Act, 
of said medical preparation, which advertisements represent directly or 
through implication— 

1. That respondent’s preparation will prevent or cure colds or build 
up resistance to other bodily ailments. 

2. That respondent’s preparation is a cure or remedy for rheuma- 
tism. 

3. That respondent’s preparation has any therapeutic value in the 
treatment of the causes of such symptomatic conditions as sleeplessness, 
nervousness, indigestion, or aches and pains in the head or joints. 

4, That respondent’s preparation has any therapeutic value in the 
treatment of liver, kidney, or stomach disorders or that its use consti- 
tutes a cure or remedy for any of such disorders. 

5. That respondent’s preparation will increase weight, restore 
strength, or build up the health of the user thereof. 

6. That respondent’s preparation is composed of natural vegetable 
ingredients. 

7. That respondent’s preparation is a cure or remedy for asthma or 
that it has any therapeutic value in the treatment thereof. 

8. That respondent’s preparation affords positive or certain relief 
for any ailment. 
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It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 


ing, setting forth in detail the manner and form in which it has com- 
plied with this order. 
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In THE MarTtTeER OF 


EILEEN-JOY FASHIONS, INC., TEEN FROCKS, INC.; AND 
MORRIS SCHARF AND HENRY DUDKIN, INDIVIDUALLY, 
AND AS OFFICERS OF EILEEN-JOY FASHIONS, INC. 
AND TEEN FROCKS, INC., AND FORMERLY COPART- 
NERS TRADING AS EILEEN-JOY FASHIONS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4088. Complaint, Feb. 23, 1940—Decision, Apr. 17, 1940 


Where two corporations and two individuals, former partners who were officers 
thereof and at all times since organization thereof dominated and controlled 
one or both, as case might be, engaged in manufacture of various grades and 
types of dresses and other wearing apparel for women, and in sale and dis- 
tribution thereof to purchasers in various other States and in the District of 
Columbia, in substantial competition with others engaged in sale and distri- 
bution of such dresses and other articles of wearing apparel; in furtheranée 
of a practice of falsely representing the constituent fiber or material of which 
their said products were made, through false representations on tags, labels, 
price lists, and in various advertising material, and through failure to disclose 
rayon content of certain of such products, and to induce purchase thereof 
and endeavor to aid jobbers, retailers, and other purchasers to procure cus- 
tomers’ orders therefor— 

(a) Represented, as typical of their said acts and practices, certain of their fabrics 
as being composed of silk, product of cocoon of silk worm, through placing on 
and uSing in tags, labels, price lists, and various advertising circulars and 
other printed matter, term “Taffeta” as descriptive of material from which 
fabric in question was made, notwithstanding fact said fabric was not, as 
understood by members of purchasing public from said word ‘and as asso- 
ciated with such word, used unqualified, to designate, describe, and refer to 
dress goods and other items of women’s wearing apparel, silk, product of 
cocoon of silk worm, and products of which are and have long been held in 
great public esteem and confidence for their preeminent qualities; 

(b) Represented, as aforesaid and as typical of said acts and practices, certain of 
their fabrics as being composed of silk, product of cocoon of silk worm, and 
as below set forth, through placing on or using in tags, labels, price lists, and 
various advertising circulars and other printed matter, term “Pure Dye” as 
descriptive of material from which product in question was made, notwith- 
standing fact fabric in question was not made of silk, product of cocoon of 
silk worm, which had not been subject to a metallic bath and which, except 
for necessary dyeing and finishing materials, contained no other ; 

.c) Represented, as aforesaid, certain of their fabrics as being composed of 
silk, product of cocoon of silk work, through placing on or using in tags, 
labels, price lists, and in various other advertising circulars and other 
printed matter, terms “Celanese” and “Celanese Clairanese Taffeta,’ not- 
withstanding fact product in question was not composed of silk, product 
of cocoon of silk work, but was made of material other than silk, or 
rayon, and words “Celanese” and “Celanese Clairanese,”’ used either sepa- 
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rately or in conjunction with word “Taffeta,” or any other word or phrase 
of similar import or meaning, to designate or describe rayon, were not 
sufficiently well known and understood by purchasing and consuming 
public to indicate to or inform them that merchandise thus described, 
designated, or referred to was made, as aforesaid, of material other than 
silk, and of rayon; and 

(d) Advertised, offered for sale, and sold certain products composed of rayon 
which, when so made as to simulate silk, has appearance and feel thereof, 
and is by purchasing public practically indistinguishable therefrom, and 
is readily believed and accepted by said public as being silk, product of 
cocoon of silk worm, without indicating or disclosing on labels or tags 
used by them or in various advertising thereof, constituent rayon fibers 
or materials of said products, of which they were composed entirely ; 

With result of placing in the hands of uninformed or unscrupulous jobbers and 
retailers, through practice of furnishing false and misleading labels, tags, 
and other advertising material to jobbers, retailers, and other customers, 
and causing such labels, ete., to be placed upon products purchased from 
them, and through use of labels, tags, and representations in various 
advertising which do not indicate or disclose rayon content of their 
products, means and instrumentality whereby such dealers may, and do, 
deceive members of purchasing public into erroneous and mistaken belief 
that, when purchasing garments and material made from rayon, they are 
buying those made from silk, and with tendency and capacity, through 
such practices and such nondisclosure, to mislead and deceive substantial 
portion of purchasing public into erroneous and mistaken belief that their 
said products were silk, and with result, by reason of such belief, that 
number of consuming and purchasing public bought substantial volume 
of said products, and trade was diverted unfairly to them from their 
competitors engaged in sale and distribution in commerce between and 
among the various States of the United States and in the District of 
Columbia of various kinds and grades of dresses and wearing apparel 
for women and who truthfully represent the constituent fibers and mate- 
rial thereof: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition in commerce and unfair and de- 
ceptive acts and practices therein. 


Mr. Robert Mathis, Jr., for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Eileen-Joy Fashions, 
Inc., a corporation, and Teen Frocks, Inc., a corporation, and Morris 
Scharf and Henry Dudkin, individually and as officers of Hileen- 
Joy Fashions, Inc. and Teen Frocks, Inc. and as copartners formerly 
trading as Eileen-Joy Fashions, have violated the provisions of said 
act; and it appearing to the Commission that a proceeding by it 
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in respect thereof would be in the public interest hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrapu 1. Respondent Morris Scharf whose address is Forest 
Hills, New York, and Henry Dudkin of 115 West One Hundred 
and Ninety-seventh Street, in the city and State of New York, were 
members of a copartnership for several years prior to December 24, 
1938, known as Kileen-Joy Fashions. Eileen-Joy Fashions, Inc., is 
a corporation which was organized under the laws of the State of 
New York on the 22d day of July 1938, and has its office and princi- 
pal place of business at 1875 Broadway in the city and State of New 
York. Teen Frocks, Inc., is a corporation which was organized 
under the laws of the State of New York in the year 1933, and has its 
office and principal place of business at 520 Eighth Avenue in the city 
of New York and State of New York. The respondent Morris 
Scharf is the president of Eileen-Joy Fashions, Inc., and at various 
times between the years 1933 and 1938 served as president of respond- 
ent Teen Frocks, Inc. The respondent Henry Dudkin is president 
of Teen Frocks, Inc., and at various times between the years 1933 
and 1938 served as secretary and treasurer of respondent Teen 
Frocks, Inc. 

The two corporate respondents herein have been at all times since 
their organization dominated and controlled in their corporate affairs 
and activities by either one or both of the two respondents Morris 
Scharf and Henry Dudkin. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the business of manufacturing, selling, and distribut- 
ing various grades and types of dresses and other wearing apparel for 
women. 

Respondents cause said products when sold to be transported from 
their places of business in the State of New York to the purchasers 
thereof located in various other States of the United States and in the 
District of Columbia. 

Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said products in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 3. Respondents are engaged in substantial competition in com- 
merce among and between the various States of the United States and 
the District of Columbia with other corporations, partnerships, firms, 
and individuals engaged in the business of selling and distributing 
dresses and other articles of wearing apparel for women. 

Par. 4. In the course and conduct of their said business the respond- 
ents have engaged in the practice of falsely representing the constituent 
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fiber or material of which the dresses and other articles of wearing 
apparel for women sold and distributed by them are made by means of 
false representations on tags, labels, price lists, and in various adver- 
tising material and by the failure to disclose the rayon content of 
certain of their products. In furtherance of this practice and for the 
purpose of inducing the purchase of their products and endeavoring 
to aid jobbers, retailers, and other purchasers of their products to 
procure customers’ orders therefor, respondents have caused false 
statements and representations purporting to be descriptive of their 
products and the constituent fibers or materials thereof to be inserted 
in circulars, price lists, newspapers, and other publications distributed 
among purchasers and prospective purchasers of said products. 

Par. 5. Among and typical of the acts and practices above described, 
the respondents represent certain of their fabrics as being composed 
of silk, the product of the cocoon of the silkworm. As an example of 
this practice, respondents place on tags, labels, price lists, and in 
various advertising circulars and other printed matter the following 
terms or similar terms: “Taffeta,” and “Pure Dye” as descriptive of the 
material from which their products are made. By these means re- 
spondents represent that the fabrics so described are composed of silk, 
the product of the cocoon of the silkworm, when in truth and in fact 
said fabrics are composed entirely of rayon. 

Par. 6. Over a period of many years the word “silk” has had and 
still has in the minds of the purchasing and consuming public gen- 
erally a definite and specific meaning as being the product of the cocoon 
of the silkworm. Silk products for many years have held and still 
hold great public esteem and confidence for their preeminent quali- 
ties. Silk fiber has long been woven into a variety of fabrics and a 
number of distinctive terms have been applied to the fabrics resulting 
from the different types of weaving of silk fiber. Among such terms 
is the term “Taffeta.” Dress goods and other items of women’s wear- 
ing apparel designated, deseribed and referred to as “Taffeta” have 
been for a long time and at the present time still are associated in the 
public mind with fabrics made from silk, the product of the cocoon of 
the silkworm. Whenever the term “Taffeta” is used to describe or 
refer to dress goods or other items of women’s apparel and such term 
is not immediately accompanied by other terms or words adequately 
and accurately naming the fibers of which such materials are made, 
such term is understood by members of the purchasing public as desig-. 
nating, describing, and referring to materials made from silk, the 
product of the cocoon of the silkworm. 

The words “Pure Dye” have been for a long time and still are asso- 
ciated in the minds of a substantial portion of the purchasing and con- 
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suming public with, and as designating or meaning, unweighted silk, 
the product of the cocoon of the silkworm, which has not been sub- 
jected to a metallic bath, and which contains no other materials except 
necessary dyeing and finishing materials. 

Par. 7. Another and typical act and practice engaged in by the 
respondents in falsely representing their products and fabrics, is plac- 
ing on tags, labels, price lists and in various advertising circulars and 
other printed matter the following terms: “Celanese” and “Celanese 
Clairanese Taffeta,” to designate or describe products composed en- 
tirely of rayon. In other cases, the labels and tags used by the re- 
spondents as well as representations contained in the various adver- 
tising do not indicate or disclose the constituent fibers or material 
of said products, which are in fact composed entirely of rayon. 

Par. 8. “Rayon” is a chemically manufactured fiber or fabric which 
may be manufactured so as to simulate silk and when so manufactured 
it has the appearance and feel of silk and is by the purchasing public 
practically indistinguishable from silk. By reason of these qualities, 
rayon, when manufactured to simulate silk and not designated as 
rayon, is readily believed and accepted by the purchasing public as 
being silk, the product of the cocoon of the silkworm. 

The words “Celanese” and “Celanese Clairanese,” when used either 
separately or in combination or conjunction with the word “Taffeta,” 
or any other word or phrase of similar import or meaning, to designate 
or describe rayon, are not sufficiently well-known and understood by 
the purchasing and consuming public to indicate to or inform them 
that the merchandise so described, designated, or referred to is made 
of a material other than silk, to wit, rayon. 

Par. 9. By the use of the practice of furnishing false and mislead- 
ing labels, tags and other advertising material to jobbers, retailers, 
and other customers, and causing them to be placed upon the products 
which they purchase from respondents, and also by the use of labels, 
tags, and representations in various advertising which do not indi- 
cate or disclose the rayon content of its products, the respondents 
place in the hands of uninformed or unscrupulous jobbers and retail 
dealers a means and instrumentality whereby said dealers may and do 
deceive or mislead members of the purchasing public into the erro- 
neous and mistaken belief that they are purchasing garments or ma- 
terial manufactured from silk, which are in fact manufactured and 
composed entirely of rayon. 

Par. 10. The use by respondents of the aforesaid acts and practices 
including the failure to disclose that their products are made of rayon 
has had and now has the tendency and capacity to mislead and deceive 
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a substantial portion of the purchasing public into the erroneous and 
mistaken belief that respondents’ products are composed of silk, the 
product of the cocoon of the silkworm. On account of this erroneous 
belief a number of the consuming and purchasing public purchase a 
substantial volume of respondents’ products with the result that trade 
has been diverted unfairly to the respondents from their competitors 
who are also engaged in the sale and distribution in commerce between 
and among the various States of the United States and in the District 
of Columbia of various kinds and grades of dresses and wearing ap- 
parel for women, and who truthfully represent the constituent fibers 
or material of their products. As a consequence thereof, injury has 
been and is now being done by respondents to competition in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 11. The aforesaid acts and practices of respondents as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondents’ competitors, and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission 
Act, the Federal Trade Commission, on the 23d day of February 
1940, issued and served its complaint in this proceeding upon re- 
spondents, Eileen-Joy Fashions, Inc., a corporation; Teen Frocks, 
Inc., a corporation; and Morris Scharf and Henry Dudkin, individ- 
ually and as officers of Eileen-Joy Fashions, Inc. and Teen Frocks, 
Inc., and formerly copartners trading as Eileen-Joy Fashions, charg- 
ing them with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On February 29, 1940, the 
respondents filed an answer, and on March 18, 1940, respondents 
filed their supplemental answer in which supplemental answer re- 
spondents admitted all of the material allegations of fact set forth 
in said complaint, and waived all intervening procedure and further 
hearing as to said facts. Thereafter the proceeding regularly come 
on for final hearing before the Commission on the said complaint 
and the supplemental answer thereto, and the Commission having 
duly considered the matter and being now fully advised in the premises 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom. 
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FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent Morris Scharf whose address is Forest 
Hills, N. Y., and Henry Dudkin of 115 West One Hundred and 
Ninety-seventh Street, in the city and State of New York, were mem- 
bers of a copartnership for several years prior to December 24, 1938, 
known as Eileen-Joy Fashions. Eileen-Joy Fashions, Inc., is a cor- 
poration which was organized under the laws of the State of New 
York on the 22d day of July 1938, and has its office and principal 
place of business at 1375 Broadway in the city and State of New 
York. Teen Frocks, Inc., is a corporation which was organized 
under the laws of the State of New York in the year 1933, and has 
its office and principal place of business at 520 Eighth Avenue in the 
city of New York and State of New York. The respondent Morris 
Scharf is the president of Eileen-Joy Fashions, Inc., and at various 
times between the years 1933 and 1938 served as president of re- 
spondent Teen Frocks, Inc. The respondent. Henry Dudkin is 
president of Teen Frocks, Inc., and at various times between the 
years 1933 and 1938 served as secretary and treasurer of respondent 
Teen Frocks, Inc. The former partnership of Eileen-Joy Fashions, 
composed of Henry Dudkin and Morris Scharf, was dissolved and 
discontinued on or about July 22, 1938, and at that time was suc- 
ceeded by the corporate respondent, Eileen-Joy Fashions, Inc. 

The two corporate respondents herein have been at all times since 
their organization dominated and controlled in their corporate affairs 
and activities by either one or both of the two respondents Morris 
Scharf and Henry Dudkin. 

Par. 2. Respondents are now and for several years last past have 
been engaged in the business of manufacturing, selling, and distribut- 
ing various grades and types of dresses and other wearing apparel 
for women. 

Respondents cause said products when sold to be transported from 
their places of business in the State of New York to the purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. 

Respondents maintain, and at all times mentioned herein have 
maintained, a course of trade in said products in commerce among 
and between the various States of the United States and in the Dis- 
trict. of Columbia. 

Par. 3. Respondents are engaged in substantial competition in com- 
merce among and between the various States of the United States 
and the District of Columbia with other corporations, partnerships, 
firms, and individuals engaged in the business of selling and dis- 
tributing dresses and other articles of wearing apparel for women. 
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Par. 4. In the course and conduct of their said business the 
respondents have engaged in the practice of falsely representing the 
constituent fiber or material of which the dresses and other articles 
of wearing apparel for women sold and distributed by them are made 
by means of false representations on tags, labels, price lists, and in 
various advertising material and by the failure to disclose the rayon 
content of certain of their products. In furtherance of this practice 
and for the purpose of inducing the purchase of their products and en- 
deavoring to aid jobbers, retailers, and other purchasers of their prod- 
ucts to procure customers’ orders therefor, respondents have caused 
false statements and representations purporting to be descriptive of 
their products and the constituent fibers or materials thereof to be 
inserted in circulars, price lists, newspapers, and other publications 
distributed among purchasers and prospective purchasers of said 
products. 

Par. 5. Among and typical of the acts and practices above described, 
the respondents represent certain of their fabrics as being composed 
of silk, the product of the cocoon of the silkworm. As an example of 
this practice, respondents place on tags, labels, price lists, and in 
various advertising circulars and other printed matter the following 
terms or similar terms: “Taffeta,” and “Pure Dye” as descriptive of 
the material from which their products are made. By these means 
respondents represent that the fabrics so described are composed of 
silk, the product of the cocoon of the silkworm, when in truth and in 
fact said fabrics are composed entirely of rayon. 

Par. 6. Over a period of many years the word “silk” has had and 
still has in the minds of the purchasing and consuming public gener- 
ally a definite and specific meaning as being the product of the cocoon 
of the silkworm. Silk products for many years have held and still 
hold great public esteem and confidence for their preeminent qualities. 
Silk fiber has long been woven into a variety of fabrics and a number 
of distinctive terms have been applied to the fabrics resulting from 
the different types of weaving of silk fiber. Among such terms is 
the term “Taffeta.” Dress goods and other items of women’s wearing 
apparel designated, described and referred to as “Taffeta” have been 
for a long time and at the present time still are associated in the public 
mind with fabrics made from silk, the product of the cocoon of the 
silkworm. Whenever the term “Taffeta” is used to describe or refer 
to dress goods or other items of women’s apparel and such term is not 
immediately accompanied by other terms or words adequately and 
accurately naming the fibers of which such materials are made, such 
term is understood by members of the purchasing public as desig- 
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nating, describing, and referring to materials made from silk, the prod- 
uct of the cocoon of the silkworm. 

The words “Pure Dye” have been for a long time and still are 
associated in the minds of a substantial portion of the purchasing and 
consuming public with, and as designating or meaning, unweighted 
silk, the product of the cocoon of the silkworm, which has not been 
subjected to a metallic bath, and which contains no other materials 
except necessary dyeing and finishing materials. 

Par. 7. Another and typical act and practice engaged in by the 
respondents in falsely representing their products and fabrics, is 
placing on tags, labels, price lists and in various advertising circulars 
and other printed matter the following terms: “Celanese” and “Cela- 
nese Clairanese Taffeta,” to designate or describe products composed 
entirely of rayon. In other cases, the labels and tags used by the 
respondents as well as representations contained in the various adver- 
tising do not indicate or disclose the constituent fibers or material 
of said products, which are in fact composed entirely of rayon. 

Par. 8. “Rayon” is a chemically manufactured fiber or fabric which 
may be manufactured so as to simulate silk and when so manufac- 
tured it has the appearance and feel of silk and is by the purchasing 
public practically indistinguishable from silk. By reason of these 
qualities, rayon, when manufactured to simulate silk and not desig- 
nated as rayon, is readily believed and accepted by the purchasing 
public as being silk, the product of the cocoon of the silkworm. 

The words “Celanese” and “Celanese Clairanese,” when used either 
separately or in combination or conjunction with the word “Taffeta,” 
or any other word or phrase of similar import or meaning, to designate 
or describe rayon, are not sufficiently well known and understood by 
the purchasing and consuming public to indicate to or inform them 
that the merchandise so described, designated or referred to is made 
of a material other than silk, to wit, rayon. 

Par. 9. By the use of the practice of furnishing false and misleading 
labels, tags, and other advertising material to jobbers, retailers, and 
other customers, and causing them to be placed upon the products 
which they purchase from respondents, and also by the use of labels, 
tags, and representations in various advertising which do not indicate 
or disclose the rayon content of its products, the respondents place in 
the hands of uninformed or unscrupulous jobbers and retail dealers a 
means and instrumentality whereby said dealers may and do deceive 
or mislead members of the purchasing public into the erroneous and 
mistaken belief that they are purchasing garments or material manu- 
factured from silk, which are in fact manufactured and composed 
entirely of rayon. 
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Par. 10. The ‘use by respondents of the aforesaid acts and practices 
including the failure to disclose that their products are made of rayon 
has had and now has the tendency and capacity to mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that respondents’ products are composed of silk, the 
product of the cocoon of the silkworm. On account of this erroneous 
belief a number of the consuming and purchasing public purchase a 
substantial volume of respondents’ products with the result that trade 
has been diverted unfairly to the respondents from their competitors 
who are also engaged in the sale and distribution in commerce between 
and among the various States of the United States and in the District 
of Columbia of various kinds and grades of dresses and wearing ap- 
parel for women, and who truthfully represent the constituent fibers 
or material of their products. 


CONCLUSION 


The aforesaid acts and practices of respondents as herein found are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the original and 
supplemental answer of respondents, in which supplemental answer 
respondents admit all the material allegations of fact set forth in said 
complaint, and state that they waive all intervening procedure and 
further hearing as to said facts, and the Commission having made its 
findings as to the facts and conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents, Eileen-Joy Fashions, Inc., a 
corporation, and Teen Frocks, Inc., a corporation, and their officers, 
representatives, agents, and employees, and Morris Scharf and Henry 
Dudkin, individually and as officers of Eileen-Joy Fashions, Inc., and 
Teen Frocks, Inc., and their agents and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of dresses and other wearing apparel for women 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Using the unqualified terms “satin,” “taffeta,” “crepe de chine,” 
“crepe,” or any other descriptive terms of similar import or meaning 
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indicative of silk to describe, designate or in any manner refer to any 
fabric or product which is not composed wholly of silk, the product 
of the cocoon of the silkworm, provided, however, that when said 
words or descriptive terms are used truthfully to designate or describe 
the type of weave, construction or finish, such words must be qualified 
by using in connection and conjunction therewith in letters of at least 
equal size and conspicuousness a word or words clearly and accu- 
rately naming or describing the fibers or materials from which said 
products are made. 

2. Using the unqualified term “silk,” or any other term or terms of 
similar import or meaning indicative of silk to describe or designate 
any fabric or product which is not composed wholly of silk the prod- 
uct of the cocoon of the silkworm, provided that in the case of a fabric 
or product composed in part of silk and in part of materials other 
than silk, such term or similar terms may be used as descriptive of the 
silk content when immediately accompanied by a word or words of 
equal conspicuousness accurately describing and designating such 
other materials in the order of their predominance by weight, begin- 
ning with the largest single constituent. 

3. Using words “pure dye” or any other word or words of similar 
import or meaning to designate or describe fabrics which are not 
composed wholly of unweighted silk, the product of the cocoon of the 
silkworm, provided that in the case of a fabric or material composed 
in part of unweighted silk and in part of materials other than un- 
weighted silk, such words may be used as descriptive of the unweighted 
silk content if there is used in immediate connection or conjunction 
therewith in letters of equal size and conspicuousness, a word or 
words accurately describing and designating each constituent fiber 
or material thereof in the order of its predominance by weight, 
beginning with the largest single constituent. 

4, Advertising, offering for sale, or selling fabrics, garments, or 
other products, composed in whole or in part of rayon, without clearly 
disclosing the fact that such fabrics or products are composed of rayon, 
and when such fabrics or products are composed in part of rayon and 
in part of other fibers or materials, such fibers or materials including 
the rayon shall be named in the order of their predominance by weight, 
beginning with the largest single constituent. 

Lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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In THe MArrer or 


LENOIR WOODFINISHING COMPANY, INC., AND ARTHUR 
G. SPENCER, TRADING AS LENOIR SOLVENT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4048. Complaint, Mar. 5, 1940—Decision, Apr. 17, 1940 


Where a corporation and an individual, who was president and sales manager 
thereof and formulated and controlled its sales methods, engaged in manu- 
facture of paints, varnishes, stains, thinners, sealers, and other wood- 
finishing products, and in sale and distribution thereof to various wood- 
finishing concerns and furniture manufacturers at various points in the 
several States, in substantial competition with others engaged in sale of 
woodfinishing materials in commerce among the various States and in 
the District of Columbia— 

Gave substantial sums of money and other things of value to officials and 
employees of customers or prospective customers, without said customers’ 
knowledge or consent, for the purpose of inducing such officials or em- 
ployees to purchase their woodfinishing materials for said customers’ use 
or recommend purchase thereof, or aS payments to said officials and em- 
ployees for haying induced such purchase or recommended such use, and 
thus offered to pay and paid or gave, without knowledge or consent of 
employer-customers involved, to finishing room foremen of customers or 
prospective customers, fixed fee of certain amount per drum for every 
drum of such materials purchased from them by said foremen’s customer 
employers, and in other instances gave customer employees fixed percent- 
ages of purchase price of all materials thus bought by such customer 
employers ; 

With effect of diverting trade unfairly to them from their competitors en- 
gaged also in sale of woodfinishing materials, and who do not indulge in 
such acts and practices and with tendency and capacity so to do; to the 
injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Mr. Gerard A, Rault for the Commission. 
Mr. Don A. Walser, of Lexington, N. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Lenoir Woodfinish- 
ing Co., Inc., a corporation, and Arthur G. Spencer, individually and 
trading as Lenoir Solvent Co., hereinafter referred to as respondents, 
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have violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrarn 1. Lenoir Woodfinishing Co., Inc., is a corporation 
organized and doing business under the laws of the State of 
North Carolina, with its principal place of business located at Lenoir, 
N. C. Said respondent is now and since its incorporation in 1938 
has been in the business of manufacturing paints, varnishes, stains, 
thinners, sealers, and other woodfinishing products and in the sale 
thereof to various woodfinishing concerns and furniture manufac- 
turers in commerce between and among the various States of the 
United States. 

Respondent Arthur G. Spencer is an individual and is president, 
and sales manager of respondent corporation, and as such formulates 
and controls its methods of selling its products. Prior to the in- 
corporation of respondent Lenoir Woodfinishing Co., Inc., respond- 
ent Arthur G. Spencer was in the business of manufacturing wood- 
finishing materials under the trade name of Lenoir Solvent Co. 
with his principal place of business located in Lenoir, N. C., and 
of selling said products to various woodfinishing concerns and fur- 
niture manufacturers in commerce between and among the various 
States of the United States. 

Par. 2. Respondent Lenoir Woodfinishing Co., Inc., causes said 
woodfinishing materials when sold to be transported from its place 
of business in North Carolina to its customers located in various 
other States of the United States. Said respondent maintains a 
course of trade in said woodfinishing materials in commerce between 
and among the various States of the United States. 

For several years prior to the date of incorporation of Lenoir Wood- 
finishing Co., Inc., Arthur G. Spencer, trading as Lenoir Solvent Co., 
caused the woodfinishing materials manufactured by him when sold 
to be transported from his place of business in the State of North 
Carolina to his customers located in various other States of the United 
States and maintained a course of trade in said woodfinishing materials 
in commerce between and among the various States of the United 
States. 

Par. 3. Respondent Lenoir Woodfinishing Co., Inc., since the date 
of its incorporation in the course and conduct of its said business and 
prior to that date respondent Arthur G. Spencer, trading as Lenoir 
Solvent Co., have been in substantial competition with other corpora- 
tions and individuals and with firms and partnerships engaged in the 
sale of woodfinishing materials in commerce between and among the 
various States of the United States and in the District of Columbia. 
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Par. 4. In the course and conduct of their said businesses, respond- 
ents have given substantial sums of money and other things of value 
to certain officials and employees of respondents’ customers or pro- 
spective customers, without the knowledge or consent of said cus- 
tomers, for the purpose of inducing said officials and employees to 
purchase respondents’ woodfinishing materials for use by their em- 
ployers or to recommend the purchase of the same by their employers, 
or as payments to said officials and employees for having induced the 
purchase or recommended the use of respondents’ products by their 
employers. 

In some instances respondents have offered to pay and have paid 
to finishing room foremen employed by respondents’ customers or 
prospective customers a fixed fee of $5 per drum for every drum of 
woodfinishing materials purchased by their employers from respond- 
ents. In other instances, respondents have given some employees of 
respondents’ customers 7 percent or 10 percent of the purchase price 
of all materials purchased from respondents by said customers. All 
of said payments and offers of payment have been made without the 
knowledge and consent of respondents’ customers whose employees are 
so paid. 

Par. 5. The use by the respondents of the acts and practices here- 
inabove set forth were and are calculated to have, and have, a tend- 
ency and capacity to, and do, divert trade unfairly to respondents 
from their competitors also engaged in the business of selling wood- 
finishing materials, who do not indulge in said acts and practices. 

As a consequence thereof, injury has been done and is now being 
done by respondents to competition in commerce between and among 
the various States of the United States. 

Par. 6. The aforesaid acts and practices, as herein alleged, are all 
to the prejudice of the public and of respondents’ competitors and 
constitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 5th day of March 1940, issued 
and subsequently served its complaint in this proceeding upon the 
respondents, Lenoir Woodfinishing Co., Inc., and Arthur G. Spencer, 
individually and trading as Lenoir Solvent Co., charging them with 
the use of unfair methods of competition in commerce and unfair and 
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deceptive acts and practices in commerce in violation of the provisions 
of said act. On March 29, 1940, the respondents filed their answer to 
said complaint, in which answer they admitted all the material allega- 
tions of fact set forth in said complaint, and waived all intervening 
procedure and further hearings as to said facts. Thereafter, the pro- 
ceeding regularly came on for final hearing before the Commission on 
the said complaint, and the answer thereto, and the Commission hav- 
ing duly considered the matter, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


ParacrapH 1. Lenoir Woodfinishing Co., Inc., is a corporation or- 
ganized and doing business under the laws of the State of North 
Carolina, with its principal place of business located at Lenoir, N. C. 
Said respondent was organized in the year 1938, and is now, and since 
the date of its organization has been, engaged in the business of manu- 
facturing paints, varnishes, stains, thinners, sealers, and other wood- 
finishing products and in the sale and distribution thereof to vari- 
ous woodfinishing concerns and furniture manufacturers located at 
various points in the several States of the United States. 

Respondent Arthur G. Spencer is an individual and is president and 
sales manager of respondent corporation, and as such formulates and 
controls its methods of selling its products. Prior to the date of the 
incorporation of respondent Lenoir Woodfinishing Co., Inc., respond- 
ent Arthur G. Spencer was engaged in the business of manufacturing 
such woodfinishing materials under the trade name Lenoir Solvent 
Co. with his principal place of business located at Lenoir, N. C., and 
in the sale and distribution of said products to various woodfinishing 
concerns and furniture manufacturers located at various points in the 
several States of the United States. 

Par. 2. Respondent Lenoir Woodfinishing Co., Inc., causes said 
woodfinishing materials when sold to be transported from its place of 
business in North Carolina to its customers located in various other 
States of the United States. Said respondent maintains a course of 
trade in said woodfinishing materials in commerce between and among 
the various States of the United States. 

For several years prior to the date of incorporation of Lenoir Wood- 
finishing Co., Inc., Arthur G. Spencer trading as Lenoir Solvent Co., 
caused the woodfinishing materials manufactured by him when sold to 
be transported from his place of business in the State of North Caro- 
lina to his customers located in various other States of the United 
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States, and maintained a course of trade in said woodfinishing mate- 
rials in commerce between and among the various States of the United 
States. 

Par. 3. Respondent Lenoir Woodfinishing Co., Inc., since the date 
of its incorporation, in the course and conduct of its said business, and 
prior to that date, respondent Arthur G. Spencer, trading as Lenoir 
Solvent Co., have been in substantial competition with other corpora- 
tions and individuals, and with firms and partnerships engaged in the 
sale of woodfinishing materials in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 4. The Commission finds that in the course and conduct of 
their said businesses, respondents have given substantial sums of 
money and other things of value to certain officials and employees of 
respondents’ customers or prospective customers, without the knowl- 
edge or consent of said customers, for the purpose of inducing said 
officials or employees to purchase respondents’ woodfinishing mate- 
rials for use by their employers, or to recommend the purchase of 
the same by their employers, or as payments to said officials and em- 
ployees for having induced the purchase or recommended the use of 
respondents’ products by their employers. 

In some instances respondents have offered to pay and have paid 
to finishing room foremen employed by respondents’ customers or 
prospective customers, a fixed fee of $5 per drum for every drum 
of woodfinishing materials purchased by their employers from re- 
spondents. In other instances respondents have given some employees 
of respondents’ customers 7 percent or 10 percent of the purchase price 
of all materials purchased from said respondents by said customers. 
All of said payments and offers of payment have been made without 
the knowledge or consent of respondents’ customers whose employees 
were so paid, 

Par. 5. The use by the respondents of the acts and practices here- 
inabove set forth were, and are, calculated to have and have a tend- 
ency and capacity to and do divert trade unfairly to respondents 
from their competitors also engaged in the business of selling wood- 
finishing materials, who do not indulge in said acts and practices. 

As a consequence thereof, injury has been done and is now being 
done by respondents to competition in commerce between and among 
the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice of the public and of respondents’ competitors, 
and constitute unfair methods of competition in commerce and unfair 
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and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST * 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondents, in which answer respondents admit all the material alle- 
gations of fact set forth in said complaint, and state that they waive 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents Lenoir Woodfinishing Co., Inc., 
its officers, and Arthur G. Spencer, individually and trading as 
Lenoir Solvent Co., and their representatives, agents and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of their paints, varnishes, 
stains, thinners, sealers, and other woodfinishing products, in com- 
merce as commerce is defined in the Federal Trade Commission Act, 
do cease and desist from giving sums of money and other things of 
value, to officials and employees of respondents’ customers or pro- 
spective customers, without the knowledge or consent of said cus- 


1The Commission on June 18, 1940, issued modified order to cease and desist, as 
follows: 

“This proceeding having been heard by the Federal Trade Commission upon the motion 
of the Commission’s chief counsel that the order to cease and desist issued herein on 
April 17, 1940, be modified in certain respects specifically detailed in said motion, and 
it appearing that on May 23, 1940, the Commission ordered the respondents herein, 
within 10 days from the service upon them of a copy of said motion, to show cause why the 
order to cease and desist heretofore entered should not be modified as specified in said 
motion, and it further appearing that a copy of said order to show cause and said motion 
was served on the respondents herein on May 25 and 27, 1940, respectively, and it 
further appearing that respondents have failed to show cause within the 10-day period 
provided for why the motion of the Commission’s chief counsel should not be granted, 
and the Commission having duly considered the matter, and being now fully advised in 
the premises ; 

“It is ordered, That the respondents, Lenoir Woodfinishing Co., Inc., its officers, and 
Arthur G. Spencer, individually and trading as Lenoir Solvent Co., and their representa- 
tives, agents and employees, directly or through any corporate or other device, in con- 
nection with the offering for sale, sale, and distribution of their paints, varnishes, stains, 
thinners, sealers and other wood finishing products, in commerce, as commerce is defined 
in the Federal Trade Commission Act, do cease and desist from giving, or offering to 
give, sums of money or other things of value to officials or employees of respondents’ 
customers or prospective customers, without the knowledge or consent of said customers, 
for the purpose of inducing said officials or employees to purchase respondents’ wood 
finishing materials for use by their employers or to recommend the purchase of the same 
by their employers, or as payments to said officials or employees for having induced the 
purchase or recommended the use of respondents’ products by their employers. 

“It is further ordered, That the respondents shall within 60 days after service upon 
them of this modified order, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with this modified order.” 
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tomers, for the purpose of inducing said officials and employees to 
purchase respondents’ woodfinishing materials for use by their em- 
ployers or to recommend the purchase of the same by their employers, 
or as payments to said officials and employees for having induced 
the purchase or recommended the use of respondents’ products by 
their employers; 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTreER OF 


KAUFMANN BROS. & BONDY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3881. Complaint, Aug. 28, 1939—Decision, Apr. 22, 1940 


Where a corporation engaged in sale and distribution of pipes and other articles of 
merchandise to purchasers in the various other States and in the District of 
Columbia : in soliciting sale of and in selling and distributing its merchan- 
dise— 

Furnish various devices and plans of merchandising which involved operation of 
games of chance, gift enterprises, or lottery scheme, through which said mer- 
chandise was sold and distributed to ultimate consumers thereof wholly by 
lot or chance, and distribution of various push cards and punchboards for use 
in sale and distribution thereof by means of game of chance, gift enterprise, or 
lottery scheme, in accordance with various plans and including as typical (1) 
scheme by which persons succeeding in selecting from list of 50 girls’ names 
that corresponding to name concealed under card’s master seal as disclosed 
after sale of chances thereon, received pipe being thus disposed of, and cus- 
tomer paid for chance amount dependent upon number secured from disc 
accompanying name of girl selected, so that fact as to whether purchaser 
received said article or nothing for amount of money paid was determined by 
lot or chance; (2) scheme under which number of pipes being thus disposed 
of were secured by certain purchasers securing particular numbers, and pur- 
chasers who did not secure one of numbers in question or punch last number in 
one of four sections into which boards were divided received nothing further 
for their nickels; and (8) various other assortments of pipes and punchboards 
involving lot or chance feature and similar to those above described and vary- 
ing therefrom in detail only; and 

Supplied thereby to, and placed in the hands of, others means of conducting lot- 
teries in the sale of its products, in accordance with sales plans above set 
forth, by retail dealer purchasers, whether as direct or indirect buyers of 
products in question, who exposed and sold same to purchasing public in 
accordance with such plans involving game of chance or sale of a chance 
to procure an article of merchandise at price much less than normal retail 
price thereof contrary to an established public policy of the United States Gov- 
ernment and in violation of the criminal laws; 

With the result that many persons were attracted by said sales plans or methods 
employed by it in sale and distribution of its merchandise and by element of 
chance involved therein, and were thereby induced to buy and sell such mer- 
chandise in preference to that offered and sold by competitors who do not use 
same or equivalent methods and with result, through use of such methods and 
because of said game of chance, of diverting unfairly trade to it from its com- 
petitors aforesaid ; to the substantial injury of competition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and competitors, and constituted unfair 


methods of competition in commerce and unfair and deceptive acts and prac- 
tices therein. 
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Mr. L. P. Allen, Jr. for the Commission. 
Abberley, Bryde, MacFall & Amon, of New York City, for re- 
spondent. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Kaufmann Bros. & 
Bondy, Inc., a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commis- 
sion that a proceeding by it in respect thereof would be to the interest 
of the public, hereby issues its complaint, stating its charges in that 
respect as follows: 

Paracrapu. 1. Respondent, Kaufman Bros. & Bondy, Inc., is a cor- 
poration organized and doing business under the laws of the State of 
New Jersey, with its principal office and place of business located at 
740 Broadway, West New York, N. J. Respondent is now, and for 
sometime last past has been, engaged in the sale and distribution of 
pipes and other articles of merchandise in commerce between and 
among the various States of the United States and in the District of 
Columbia. Respondent causes and has caused said products when sold 
to be transported from its aforesaid place of business in New Jersey 
to purchasers thereof, at their respective points of location, in the 
various other States of the United States and in the District of Co- 
lumbia. There is now, and has been for sometime last past, a course 
of trade by respondent in such merchandise in commerce between and 
among the various States of the United States and in the District of 
Columbia. In the course and conduct of said business, respondent is 
and has been in competition with other corporations and with partner- 
ships and individuals engaged in the sale and distribution of like or 
similar articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in selling 
and distributing its merchandise furnishes, and has furnished, vari- 
ous devices and plans of merchandising which involve the operation 
of games of chance, gift enterprises, or lottery schemes by which said 
merchandise is sold and distributed to the ultimate consumers thereof 
wholly by lot or chance. Respondent distributes, and has distributed, 
various push cards and punchboards for use, or which are used, in the 
sale and distribution of its pipes and other merchandise to the con- 
suming public by means of a game of chance, gift enterprise, or lottery 
scheme. Certain of said assortments are hereinafter described for the 
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purpose of showing the methods used by respondent, but this list is not 
oll inclusive of the various assortments, nor does it include all of the 
details of the several plans which respondent has been or is using in 
the distribution of pipes and other articles of merchandise by lot or 
chance: ; ; 

(z) One assortment consists of a pipe, together with a device com- 
monly called a push card. The push card contains 50 partially per- 
forated discs, and on the face of each disc is printed the word “Push.” 
Beneath each disc is a feminine name and a space is provided on the 
face of said card for writing in the name of the purchaser opposite the 
feminine name selected. Concealed within each of said discs is a 
number which is disclosed when the disc is pushed or separated from 
the card. The push card also has a large master seal and concealed 
within the master seal is one of the feminine names appearing on the 
said card. The purchaser selecting the feminine name corresponding 
to the one under the master seal receives the pipe. The push card 
bears a legend or instructions as follows: 

Select Your Favorite Girl’s Name 
and Receive a $10.00 
(picturization of a pipe) 
Flame Grain Kay Woodie. 
Numbers 1 to 35 pay what you draw 
Numbers 36 to 50 pay only 25¢ 
No higher. 

The sale of respondent’s pipe by means of said push card is made in 
accordance with the above described legend or instructions. Said pipe 
is allotted to the customers or purchasers in accordance with the above 
legend or instructions. The fact as to whether a purchaser receives 
the pipe or nothing for the amount of money paid is thus determined 
by lot or chance. 

Respondent sells and distributes, and has sold and distributed, vari- 
ous assortments of pipes along with push cards involving a lot or 
chance feature, but such assortments are similar to the one above 
described and vary only in detail. 

(0) Another assortment consists of a number of pipes, together with 
a device commonly called a punchboard. Said pipes are distributed 
to the consuming public by means of said punchboard in the following 
manner : 

The sales are 5 cents each, and when a punch is made from the 
board a number is disclosed. The numbers begin with 1 and continue 
to the number of punches there are on the board, but the numbers 
are not arranged in numerical sequence. The board bears a statement 
or statements informing prospective purchasers as to which numbers 
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entitle the purchaser thereof to receive a pipe. The punches on the 
board are arranged in four sections, and the purchaser of the last 
punch in each section receives a pipe. A purchaser who does not 
qualify by obtaining one of the numbers calling for one of the pipes 
or by punching the last number in one of the sections, receives nothing 
for his money other than the privilege of punching a number from 
the board. The pipes are worth more than 5 cents each, and a pur- 
chaser who obtains one of the numbers calling for a pipe or makes 
the last punch in one of the sections receives a pipe for the price of 
5 cents. The numbers are effectively concealed from purchasers and 
prospective purchasers until a punch or selection has been made and 
the number punched or separated from the board. The pipes are thus 
distributed to purchasers of punches from the board wholly by lot or 
chance. 

Respondent sells and distributes and has sold and distributed 
various assortments of pipes along with punch boards, involving a 
lot or chance feature. Such assortments are similar to the one herein- 
above described and vary only in detail. 

Par. 3. Retail dealers who purchase respondent’s said merchandise, 
directly or indirectly, expose and sell the same to the purchasing pub- 
lic in accordance with the aforesaid sales plans. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its merchandise in accordance with the sales 
plans hereinabove set forth. The use by respondent of said sales plans 
or methods in the sale of its merchandise and the sale of said mer- 
chandise by and through the use thereof and by the aid of said sales 
plans or methods, is a practice of a sort which is contrary to an 
established public policy of the Government of the United States and 
in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpora- 
tions who sell or distribute merchandise in competition with the 
respondent, as above alleged, are unwilling to adopt and use said 
methods or any method involving a game of chance or the sale of a 
chance to win something by chance or any other method that is con- 
trary to public policy and such competitors refrain therefrom. Many 
persons are attracted by said sales plans or methods employed by 
respondent in the sale and distribution of its merchandise and the 
element of chance involved therein, and are thereby induced to buy 
and sell respondent’s merchandise in preference to merchandise offered 
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for sale and sold by said competitors of respondent who do not use 
the same or equivalent methods. The use of said methods by re- 
spondent, because of said game of chance, has a tendency and capacity 
to and does unfairly divert trade in commerce between and among 
the various States of the United States and in the District of Co- 
lumbia, to respondent from its said competitors who do not use the 
same or equivalent methods and as a result thereof substantial injury 
is being and has been done by respondent to competition in common 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 5. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE F'acrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 28, 1939 issued and served 
its complaint in this proceeding upon respondent Kaufmann Bros. & 
Bondy, Inc., a corporation, charging it with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and practices 
in commerce in violation of the provisions of said act. On January 24, 
1940, the respondent filed its answer in which answer it admitted all 
the material allegations of fact set forth in said complaint. There- 
after the proceeding regularly came on for final hearing before the 
Commission on said complaint and the answer thereto, and the Com- 
mission having duly considered the matter and being fully advised in 
the premises finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


PARAGRAPH 1. Repondent, Kaufmann Bros. & Bondy, Inc., is a corpo- 
ration organized and doing business under the laws of the State of New 
Jersey, with its principal office and place of business located at 740 
Broadway, West New York, N. J. Respondent is now, and for some 
time last past has been, engaged in the sale and distribution of pipes 
and other articles of merchandise in commerce between and among 
the various States of the United States and in the District of Cou bIS: 
Respondent causes and has caused said products when sold to be trans- 
ported from its aforesaid place of business in New Jersey to purchasers 
thereof, at their respective points of location, in the various other 
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States of the United States and in the District of Columbia. There is 
now, and has been for some time last past, a course of trade by re- 
spondent in such merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of said business, respondent is and has been 
in competition with other corporations and with partnerships and 
individuals engaged in the sale and distribution of like or similar 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in sell- 
ing and distributing its merchandise has furnished various devices 
and plans of merchandising which involve the operation of games 
of chance, gift enterprises, or lottery schemes by which said merchan- 
dise is sold and distributed to the ultimate consumers thereof wholly 
by lot or chance. Respondent has distributed various push cards and 
punchboards for use, or which are used, in the sale and distribution of 
its pipes and other merchandise to the consuming public by means of a 
game of chance, gift enterprise or lottery scheme. Certain of said 
assortments are hereinafter described for the purpose of showing the 
methods used by respondent, but this list is not all inclusive of the 
various assortments, nor does it include all of the details of the several 
plans which respondent has used in the distribution of pipes and other 
articles of merchandise: 

(a) One assortment consists of a pipe, together with a device com- 
monly called a push card. The push card contains 50 partially per- 
forated discs, and on the face of each disc is printed the word “Push.” 
Beneath each disc is a feminine name and a space is provided on the 
face of said card for writing in the name of the purchaser opposite the 
feminine name selected. Concealed within each of said discs is a num- 
ber which is disclosed when the disc is pushed or separated from the 
card. The push card also has a large master seal and concealed within 
the master seal is one of the feminine names appearing on the said card. 
The purchaser selecting the feminine name corresponding to the one 
under the master seal receives the pipe. The push card bears a legend 
or instructions as follows: 

Select Your Favorite Girl’s Name 
and Receive a $10.00 
(picturization of a pipe) 
Flame Grain Kay Woodie 
Numbers 1 to 35 pay what you draw 


Numbers 36 to 50 pay only 25¢ 
No higher 
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The sale of respondent’s pipe by means of said push card is made in 
accordance with the above-described legend or instructions. Said pipe 
is allotted to the customer or purchaser in accordance with the above 
legend or instructions. The fact as to whether a purchaser receives the 
pipe or nothing for the amount of money paid is thus determined by 
lot or chance. 

Respondent sells and distributes, and has sold and distributed, vari- 
ous assortments of pipes along with push cards involving a lot or chance 
feature, but such assortments are similar to the one above described 
and vary only in detail. 

(6) Another assortment consists of a number of pipes, together with 
a device commonly called a punchboard. Said pipes are distributed to 
the consuming public by means of said punchboard in the following 
manner : 

The sales are 5 cents each, and when a punch is made from the board 
a number is disclosed. The numbers begin with 1 and continue to the 
number of punches there are on the board, but the numbers are not 
arranged in numerical sequence. The board bears a statement or state- 
ments informing prospective purchasers as to which numbers entitle 
the purchaser thereof to receive a pipe. The punches on the board 
are arranged in four sections, and the purchaser of the last punch in 
each section receives a pipe. A purchaser who does not qualify by 
obtaining one of the numbers calling for one of the pipes or by punch- 
ing the last number in one of the sections, receives nothing for his 
money other than the privilege of punching a number from the board. 
The pipes are worth more than 5 cents each, and a purchaser who ob- 
tains one of the numbers calling for a pipe or makes the last punch in 
one of the sections receives a pipé for the price of 5 cents. The numbers 
are effectively concealed from purchasers and prospective purchasers 
until a punch or selection has been made and the number punched or 
separated from the board. The pipes are thus distributed to pur- 
chasers of punches from the board wholly by lot. or chance. 

Respondent sells and distributes and has sold and distributed various 
assortments of pipes along with punch boards, involving a lot or chance 
feature. Such assortments are similar to the one hereinabove described 
and vary only in detail. 

Par. 3. Retail dealers who purchase respondent’s said merchandise, 
directly or indirectly, expose and sell the same to the purchasing public 
in accordance with the aforesaid sales plans. Respondent thus sup- 
plies to and places in the hands of others the means of conducting lot- 
teries in the sale of its merchandise in accordance with the sales plans 
hereinabove set forth. The use by respondent of said sales plans or 
methods in the sale of its merchandise and the sale of said merchandise 
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by and through the use thereof and by the aid of said sales plans or 
methods, is a practice of a sort which is contrary to an established pub- 
lic policy of the Government of the United States and in violation of 
the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the man- 
ner above found, involves a game of chance or the sale of a chance to 
procure an article of merchandise at a price much less than the normal 
retail price thereof. Many persons are attracted by said sales plans 
or methods employed by respondent in the sale and distribution of its 
merchandise and the element of chance involved therein, and are there- 
by induced to buy and sell respondent’s merchandise in preference to 
merchandise offered for sale and sold by said competitors of respond- 
ent who do not use the same or equivalent methods. The use of said 
methods by respondent, because of said game of chance, has a tendency 
and capacity to and does unfairly divert trade in commerce between 
and among the various States of the United States and in the District 
of Columbia, to respondent from its said competitors who do not use 
the same or equivalent methods and as a result thereof substantial in- 
jury is being and has been done by respondent to competition in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, are 
all to the prejudice and injury of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all of the material allegations 
of fact set forth in said complaint and the Commission having made its 
findings as to the facts and the conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent Kaufmann Bros. & Bondy, Inc., 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale and distribution of pipes or other articles of merchandise in com- 
merce as commerce is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 
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1. Selling and distributing any merchandise so packed and as- 
sembled that sales of such merchandise to the general public are to be 
made or may be made by means of a game of chance, gift enterprise, 
or lottery scheme. 

2. Supplying to or placing in the hands of others, any merchandise 
together with punchboards, push or pull cards, or other lottery devices 
which said punchboards, push or pull cards or other lottery devices 
are to be used or may be used in selling or distributing such merchan- 
dise to the public. 

3. Supplying to or placing in the hands of others, punchboards, push 
or pull cards or other lottery devices either with assortments of any 
merchandise, or separately, which said punchboards, push or pull cards 
or other lottery devices are to be used or may be used in selling or 
distributing said merchandise to the public. 

4. Selling, or otherwise disposing of, any merchandise by the use 
of push or pull cards, punchboards or other lottery devices. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has com- 
plied with this order. 
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In THE MATTER OF 


DANIEL A. BRENNAN AND ACCO PRODUCTS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3196. Complaint, Aug. 5, 1937—Decision, Apr. 23, 1940 


Where an individual and a corporation, respectively interested and engaged 


(a) 


in manufacture and sale of paper fasteners, as more specifically set forth 
as follows, namely: 

I. Individual who was inventor and to whom letters patent had been 
issued on a number of paper fasteners, which, however, up to time herein 
concerned, had not been manufactured or sold under such patents, and who, 
for some 10 years last past, had pursued practice of coercing and intimidat- 
ing manufacturers of such fasteners and retail stores throughout the coun- 
try, and dealing therein, by means of threats of infringement suits in 
letters to former, and in circular letters to latter, not in good faith with 
any actual intention of bringing such infringement suits, but for purpose 
of obstructing, lessening, and destroying competition of persons threatened 
with corporation first referred to, and the competition of the paper fasteners 
made and sold by them with those made and sold by such corporation, with 
which, during course of said period, he had entered into contract to make 
and sell paper fasteners under all of his existing patents and all patents 
for such products to be acquired by him in the future; and 

II. Corporation which, as above referred to, was engaged in manufacture 

and sale of paper fasteners and in distribution thereof to purchasers in 
various other States and in said District of Columbia in substantial com- 
petition in commerce, as aforesaid, with others similarly engaged in manu- 
facture and sale in interstate commerce of such products, and which for 
many years had been principal manufacturer of such products in the United 
States and which it sold under trade name “Acco”— 
Entered into a conspiracy to restrict, restrain, and suppress competition 
in manufacture, sale, and distribution of paper fasteners to customers 
located throughout the several States of the United States and the District 
of Columbia, by agreeing between themselves to circularize the manufac- 
turers of and retail dealers in such products with letters threatening suit 
for infringement of patents owned by said individual, and to cooperate with 
each other in Such conspiracy by exchanging information concerning the 
manufacturers, dealers in, and users of said product; and 


Where said individual, pursuant to said conspiracy and in furtherance thereof— 


(b) 


Sent, on his letterhead and over his signature, not writing in good faith, 
and without ever bringing any infringement suit against any manufacturer, 
dealer in or user of paper fasteners, to certain stationers, list of which, as 
eustomers of certain competitors, he had requested of and received from 
said corporation, a letter purporting to be an infringement notice and 
purporting to recite unfavorable legal position, as regards patent infringe- 
ments of patents owned by said individual, occupied by the various manu- 
facturers of paper fasteners mentioned in letter in question, and to put 
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recipients of such letters on notice that he intended to assert his rights 
by means of infringement suits ; 

Circularized and mailed to dealers in paper fasteners, somewhat later 
letter, over his signature, and not in good faith and with no intention of 
bringing any infringement suits and without ever, up to time of his death, 
bringing any suit against concern particularly referred to or any dealer 
in or user of the “Favorite Fastener’ made by said concern, but for the 
purpose of enhancing sales of products made by corporation herein involved 
and of hindering and harrassing competitors therewith, which letter pur- 
ported to be infringement notice relative to “Favorite Fastener’ made and 
seld by said concern and threatened infringement suit, and which letter 
was not confined to customers of said concern, but sent to all known office 
supply dealers in the United States; and 

Advised such persons as made inquiries as the result of said letters as sent 
out by him in May and June of year in question, that the only paper 
fastener on the market that could be safely bought without likelihood of 
patent litigation was the “Acco” fastener made by aforesaid corporation ; 


With the effect that the result of the acts and conduct of said individual and 


said corporation pursuant to such conspiracy, up to the time of the recent 
death of said individual, was to tend to substantially lessen, restrict, re- 
strain, and suppress competition in interstate sale of paper fasteners 
throughout the several States and, during period in question, to hinder and 
prevent competitors of said corporation from selling their products to 
stationers and other retailers of paper fasteners throughout the United 
States and, during said period, to create a monopoly in said corporation 
in manufacture and sale in commerce aforesaid of such products: 


Held, That such acts and practices, as above set forth, were, up to the time of 


said individual’s death as above set forth, all to the prejudice of competi- 
tors of said corporation and of the public, and had a dangerous tendency 
to and did actually hinder and prevent competition in sale of paper fasteners 
in commerce, and unreasonably restrained interstate commerce therein, and 
constituted unfair methods of competition. 


Before Mr. John L. Hornor, trial examiner. 

Mr. Reuben J. Martin for the Commission. 

Miller, Gorham, Westcott & Adams, of Chicago, Ill., for Daniel A. 
Brennan. 

Church & Church, of Washington, D. C., for Acco Products, Inc. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to oe its powers and duties, and for other purposes,” the Foren 
Trade Commission having reason to believe that Daniel A. Brennan, 
an individual, and Acco Products, Inc., a corporation, have been nd 
are using antet methods of domtpstitten in commerce as “commerce” 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereto would be in the public interest, 
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hereby issues its complaint stating its charges in that respect. as 
follows: 

ParacrarH 1. Said respondent, Daniel A. Brennan, is an individual 
engaged in the practice of patent law, and maintains his office in 
Room 1452, 10 South La Salle Street in the city of Chicago, within 
the State of Illinois. Said respondent, Daniel A. Brennan, is an in- 
ventor and letters patent have issued to him on a number of paper 
fasteners. Said respondent does not manufacture or sell any of the 
products for which he has received patents, and at the present time 
none of such products are being manufactured and sold under said 
patents. 

Par. 2. Said respondent, Acco Products, Inc., is a corporation organ- 
ized and existing under the laws of the State of New York with its 
office and principal place of business located at Thirty-ninth Avenue 
and Twenty-fourth Street, Long Island City, within said State of 
New York. Said respondent is now, and for a long period of time, 
to wit: For more than 5 years last past, has been engaged in the manu- 
facture and sale of paper fasteners and in the distribution thereof in 
commerce between and among the various States of the United States 
and in the District of Columbia. Said respondent. Acco Products, 
Inc., causes said paper fasteners when sold by it to be transported 

to the purchasers thereof located in the State of New York, in 
various other States of the United States and in the District of 
Columbia. There is now, and for more than 5 years last past has 
been, a constant current of trade and commerce by said respondent 
in said paper fasteners between and among the various States of 
the United States and the District of Columbia. In the course and 
conduct of its said business the said respondent, Acco Products, 
Inc., is now, and for more than 5 years last past has been in sub- 
stantial competition in commerce between and among the various 
States of the United States and in the District of Columbia with sun- 
dry other individuals, firms, partnerships, and corporations likewise 
engaged in the sale of paper fasteners. Said respondent, Acco Prod- 
ucts, Inc., sells its paper fasteners under the trade name “Acco” and 
has for many years been the principal manufacturer of paper fas- 
teners in the United States. 

Par. 3. Said respondent, Daniel A. Brennan, obtained his first 
patent on paper fasteners in the year 1930, and since that time has 
obtained five additional patents for paper fasteners. In the spring 
of 1936, said respondent, Daniel A. Brennan, entered into an agreement 
with respondent Acco Products, Inc., by which he licensed said re- 
spondent, Acco Products, Inc., to manufacture and sell paper fasteners 
under all of his existing patents and under all patents for paper fasten- 
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ers to be acquired by him, the said respondent, Daniel A. Brennan, in 
the future, but to the present date respondent, Acco Products, Inc., has 
not manufactured or sold any paper fastener under any patent issued 
to or owned by said respondent Daniel A. Brennan. 

Par. 4. Said respondent, Daniel A. Brennan, since the year 1930, has 
pursued a practice of coercing and intimidating manufacturers of 
paper fasteners and retail stores throughout the country dealing in 
paper fasteners by means of threats of infringement suits, which said 
threats were contained in letters to manufacturers of paper fasteners 
and in circular letters mailed to retail dealers in paper fasteners gen- 
erally. None of said threats of infringement were made in good faith 
or with any actual intention of bringing any such said infringement 
suits, but they were made for the purpose of obstructing, lessening, and 
destroying the competition of said persons threatened, with respondent, 
Acco Products, Inc., and the competition of the paper fasteners manu- 
factured and sold by them with the paper fasteners manufactured and 
sold by respondent Acco Products, Inc. 

Par. 5. Said respondent, Daniel A. Brennan and said respondent, 
Acco Products, Inc., acting in cooperation with each other for more 
than 1 year last past and particularly since June 9, 1936, have entered 
into an understanding, agreement, combination, or conspiracy among 
and between themselves to restrict, restrain, and suppress competition 
in the manufacture, sale, and distribution of paper fasteners to cus- 
tomers located throughout the several States of the United States and 
the District of Columbia as aforesaid, by agreeing to circularize the 
manufacturers of and retail dealers in paper fasteners by means of 
letters threatening suit for infringement of patents owned by said 
respondent, Daniel A. Brennan, and to cooperate with each other by 
exchanging information concerning the manufacturers, dealers in, and 
users of paper fasteners. 

Par. 6. Said individual respondent, Daniel A. Brennan, and said 
corporate respondent, Acco Products, Inc., in furtherance of their 
aforesaid understanding, agreement, combination, or conspiracy, pre- 
pared and sent to all manufacturers of paper fasteners and to all 
known dealers in paper fasteners, a letter dated May 5, 1936, on the 
stationery and over the signature of said respondent, Daniel A. 
Brennan, which said letter purported to be an infringement notice 
and which purported to recite the position as regards infringements 
occupied by the various manufacturers of paper fasteners and to 
put the recipient on notice that said respondent, Daniel A. Brennan, 
intended to assert his rights by means of infringement suits. There- 
after, and subsequent to the making of the agreement between said 
respondents whereby said respondent, Acco Products, Inc., was 
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licensed to manufacture paper fasteners under patents held or to be 
acquired by said respondent, Daniel A. Brennan, said respondents, 
acting in cooperation with each other, circularized the dealers in 
paper fasteners by means of a letter dated June 10, 1936, over the 
signature of said respondent, Daniel A. Brennan, which said letter 
purported to be an infringement notice relative to “Favorite Fas- 
tener” manufactured and sold by Cook and Cobb and threatened to 
bring suit for infringement. The said infringement notices were 
not confined to customers of Cook and Cobb but were sent to all 
known office-supply dealers in the United States. Said letters were 
not mailed in good faith by respondent who had no intention of 
bringing any infringement suits but were mailed for the purpose of 
enhancing the sales of the products manufactured by respondent, 
Acco Products, Inc., and of hindering and harassing the competi- 
tors of said Acco Products, Inc. In truth and in fact, no infringe- 
ment suits against any manufacturer, dealer, or user of paper fas- 
teners has ever been brought by said respondent Daniel A. Brennan. 

Par. 7. The result of the acts and conduct of said respondent, 
Daniel A. Brennan, and of the said respondent, Acco Products, Inc., 
as hereinbefore set out in paragraphs 4, 5, and 6, has been and now 
is to unnaturally tend to substantially lessen, restrict, restrain, and 
suppress competition in the interstate sale of paper fasteners through- 
out the several States of the United States, and to enhance the prices 
of said paper fasteners above the prices which have theretofore pre- 
vailed and which would prevail in normal, natural, and open compe- 
tition between said respondent, Acco Products, Inc., and other manu- 
facturers of paper fasteners, and also to tend to create a monopoly 
in said respondent, Acco Products, Inc., in the manufacture and sale 
of paper fasteners in interstate commerce. 

Par. 8 The foregoing alleged acts and practices of the said 
respondents, Daniel A. Brennan and Acco Products, Inc., have been 
and still are to the prejudice of the buying public generally and to 
purchasers of paper fasteners in particular and of their competitors 
as aforesaid and constitute unfair methods of competition in com- 
merce within the intent and meaning of section 5 of an act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Report, Finpines as To THE Facts, AND Orper Dismisstna CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on August 5, 1937, issued, and on 
August 6, 1937, served its complaint in this proceeding upon respond- 
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ents, Daniel A. Brennan and Acco Products, Inc., charging them with 
the use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondents’ answers thereto, testimony and other evi- 
dence in support of the allegations of said complaint were introduced 
by Reuben J. Martin, attorney for the Commission. Thereafter the 
Commission, by order entered herein, granted respondents’ motions 
for permission to withdraw said answers and to substitute therefor 
answers admitting all the material allegations of fact set forth in 
said complaint and waiving all intervening procedure and further 
hearing as to said facts, which substitute answers were duly filed in 
the office of the Commission. Thereafter this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, said substitute answers and the testimony and other evidence, 
and the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Daniel A. Brennan, was prior to his 
death on February 15, 1940, engaged in the practice of patent law 
and maintained his office at 10 South La Salle Street in the city of 
Chicago within the State of Illinois. Said respondent, Daniel A. 
Brennan, was an inventor and letters patent were issued to him on 
a number of paper fasteners. The said respondent, Brennan, did 
not manufacture or sell any of the products on which letters patent 
were issued to him and at the present time none of such products 
are being manufactured and sold under said patents. 

Par. 2. The respondent, Acco Products, Inc., is a corporation organ- 
ized and existing under the laws of the State of New York. It main- 
tains its office and principal place of business at Thirty-ninth Avenue 
and Twenty-fourth Street, Long Island City, N. Y. The said respond- 
ent, Acco Products, Inc., for more than 5 years has been, and is now, 
engaged in the manufacture and sale of paper fasteners and in the 
distribution thereof in commerce between and among the various 
States of the United States and in the District of Columbia. Said 
respondent, Acco Products, Inc., when said paper fasteners are sold 
by it, causes them to be transported to the purchasers thereof, located 
in the State of New York, in various other States of the United States 
and in the District of Columbia. There is now, and for more than 
5 years last past has been, a constant current of trade in commerce, 
by said respondent in said paper fasteners, between and among the 
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various States of the United States and the District of Columbia. 
Said respondent, Acco Products, Inc., in the course and conduct of its 
said business, is now, and for more than 5 years last past has been, in 
substantial competition in commerce between and among the various 
States of the United States and in the District of Columbia, with 
other individuals, firms, partnerships, and corporations who are simi- 
larly engaged in the manufacture and sale in interstate commerce of 
paper fasteners. Said respondent, Acco Products, Inc., sells its paper 
fasteners under the trade name “Acco” and said respondent has for 
many years been the principal manufacturer of paper fasteners in the 
United States. 

Par. 3. Said respondent, Brennan, from the year 1930 up to the time 
of his death on February 15, 1940, pursued a practice of coercing and 
intimidating manufacturers of paper fasteners and retail stores 
throughout the country dealing in paper fasteners by means of threats 
of infringement suits, which said threats were contained in letters to 
manufacturers of paper fasteners and in circular letters mailed to 
retail dealers in paper fasteners generally. None of said threats of 
infringement were made in good faith or with any actual intention of 
bringing any such said infringement suits, but they were made for 
the purpose of obstructing, lessening, and destroying the competition 
of said persons threatened with respondent, Acco Products, Inc., and 
the competition of the paper fasteners manufactured and sold by them 
with the paper fasteners manufactured and sold by respondent Acco 
Products, Inc. 

Par. 4. Respondent, Brennan, entered into a contract effective 
March 21, 1936, with the respondent, Acco Products, Inc., by which 
he licensed said Acco Products, Inc., to manufacture and sell paper 
fasteners under all of his existing patents and all patents for paper 
fasteners to be acquired by said respondent, Brennan, in the future. 
Thereafter, the said respondent, Brennan, and the said respondent, 
Acco Products, Inc., entered into a conspiracy to restrict, restrain, and 
suppress competition in the manufacture, sale, and distribution of 
paper fasteners to customers located throughout the several States of 
the United States and the District of Columbia by agreeing between 
themselves to circularize the manufacturers of and retail dealers in 
paper fasteners with letters threatening suit for infringement of pat- 
ents owned by said respondent Brennan; and to cooperate with each 
other in this conspiracy by exchanging information concerning the 
manufacturers, dealers in, and users of paper fasteners. Pursuant to 
said conspiracy and in furtherance thereof, respondent, Brennan, 
requested of and received from respondent, Acco Products, Inc., a 
list of stationers who were customers of certain competitors and under 
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date of May 5, 1936, said respondent, Brennan, sent out to said station- 
ers on his letterhead and over his signature a letter purporting to be 
an infringement notice and purporting to recite the unfavorable legal 
position as regards patent infringements of said patents owned by 
respondent, Brennan, occupied by the various manufacturers of paper 
fasteners mentioned in said letter and purporting to put the recipients 
of said letters on notice that said respondent, Brennan, intended to 
assert his rights by means of infringement suits. Said letter was not 
written in good faith and no infringement suit was ever brought by 
said respondent, Brennan, against any manufacturer, dealer in, or 
user of paper fasteners. 

Par. 5. Pursuant to the conspiracy set out in paragraph 4 hereof, 
the respondent, Brennan, using the list furnished him by the respond- 
ent, Acco Products, Inc., circularized the dealers in paper fasteners 
by means of a letter dated June 10, 1936, over his signature which 
said letter purported to be an infringement notice relative to “Favorite 
Fastener” manufactured and sold by Cooke & Cobb and threatened 
to bring suit for infringement. Said letters were not confined to 
customers of Cooke & Cobb but were sent to all known office supply 
dealers in the United States. Said letters were not mailed in good 
faith by the respondent, Brennan, who had no intention of bringing 
any infringement suits and who up to the time of his death on Feb- 
ruary 15, 1940, never brought any suit against Cooke & Cobb or 
against any dealer in or user of the “Favorite Fastener” but were 
mailed for the purpose of enhancing the sales of the products manu- 
factured by respondent, Acco Products, Inc., and of hindering and 
harassing the competitors of said respondent Acco Products, Inc. 

Par. 6. The respondent, Brennan, advised such persons as made 
inquiries, as the result of his letters of May 5, 1936, and June 10, 1936, 
that the only paper fastener on the market that could be safely bought 
without the likelihood of patent litigation was the Acco fastener 
manufactured by the respondent Acco Products, Inc. 

Par. 7. The result of the acts and conduct of the respondent, Bren- 
nan, and of the respondent, Acco Products, Inc., pursuant to the 
conspiracy hereinbefore set-out up to the time of the death of said 
respondent, Brennan, on February 15, 1940, was to tend to sub- 
stantially lessen, restrict, restrain, and suppress competition in the 
interstate sale of paper fasteners throughout the several States of 
the United States and during said period to hinder and prevent said 
competitors of Acco Products, Inc., from selling their products to 
stationers and other retailers of paper fasteners throughout the 
United States. Said acts also tended during said period to create 
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a monopoly in the respondent, Acco Products, Inc., in the manufac- 
ture and sale of paper fasteners in interstate commerce. 


CONCLUSION 


The acts and practices of the respondents as herein set forth were 
up to the time of the death of the respondent, Brennan, on February 
15, 1940, all to the prejudice of competitors of respondent, Acco 
Products, Inc., and of the public; had a dangerous tendency to and 
did actually hinder and prevent competition in the sale of paper 
fasteners in commerce within the intent and meaning of the Federal 
Trade Commission Act; did unreasonably restrain interstate com- 
merce in paper fasteners and constituted unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 

In view of the foregoing findings as to the facts and conclusion, 

It is ordered, That said complaint be, and the same hereby is, 
dismissed. 

ORDER DISMISSING COMPLAINT 


This matter coming on to be heard by the Commission upon the 
record, and it appearing that respondent, Daniel A. Brennan, died 
on February 15, 1940, and the Commission having duly considered the 
matter, and being fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 
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In THE MATTER OF 


McKINLEY-ROOSEVELT COLLEGE OF ARTS AND 
SCIENCES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3571. Oomplaint, Aug. 31, 1938—Decision, Apr. 23, 1940 


Where a corporation engaged in sale of courses of home study instruction in 
various subjects, including education, writing, psychology, theology, 
chemistry, business and commerce, law, agriculture, engineering, accounting, 
advertising, sales management, and many other subjects, and in sending 
lesson material and text books in the respective courses sold by it to the 
purchasers thereof in various other States, from the apartment in which 
was carried on the entire business of the school and which was occupied 
as a residence by the individual and his wife who were president and 
secretary-treasurer thereof— 

(a) Made use of words “College” and “University” as respectively included in 
corporate and former corporate name under which it did business, and dis- 
played said names, as case might be, on catalogs descriptive of the various 
courses and subjects taught by it, and on letterheads and other printed matter, 
and in advertisements in periodicals of general circulation in various States 
set forth, and represented thereby that it offered home study courses of 
instruction leading to degrees in art, sciences, philosophy, education, and 
a large number of other branches of learning, at low cost and on easy terms; 

Facts being school conducted by it as aforesaid lacked all the requirements with 
respect to equipment and educational facilities which would entitle it to be 
classified as a college or university, and, while it might be possible for a 
student to take by correspondence one-half of required work leading to a 
degree, all accredited educational institutions of higher learning require 
that at least 2 years of study of the full 4-year course leading to a degree 
be by actual attendance in classes, and degrees conferred by it were not 
recognized by such institutions; 

With result that, through such false and misleading use of words “College” and 
“University,” there was created in minds of members of public desiring to 
obtain an education by correspondence, erroneous impression that it was in 
fact conducting a college or university, as generally accepted and understood 
as meaning educational institutions of higher learning, with power to confer 
degrees, resident students, and resident faculty of learned persons acting 
as instructors in various branches of learning, including the liberal arts and 
sciences. and, in case of universities, one or more special branches of learning 
such as theology, law and medicine; and 

(6) Set forth in its catalogs names of the officers of administration and faculty 
members, followed respectively by a series of letters indicative of and repre- 
senting various academic degrees, such as those conferred in recognition of 
academic work or scholastic attainment by recognized eolleges and universi- 
ties, and thereby represented to prospective purchasers of its courses of study 
that persons thus named and referred to therein as members of its faculty 
possessed degrees which had been granted them by recognized colleges or 
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universities, and that such persons were all educators of high scholastic 
attainment and fully qualified to give instruction in the respective subjects 
listed in said catalog, and that they were full-time resident members of the 
faculty of the school; 

Facts being degrees referred to were conferred by said corporation or business 
while being carried on under corporate name including word “University,” 
and were so conferred, in many instances, without having respective persons 
concerned complete the course or courses of instruction by correspondence 
or otherwise, or make any showing as a basis for the conferring of such 
degrees, which, in some instances, were conferred upon faculty members 
without their knowledge, and which, as aforesaid, were listed in its catalogs 
distributed widely in the various States and the conferring of which was 
beyond the authority of such business or corporation, with no faculty of 
learned persons acting as instructors in various branches of higher learning, 
including the liberal arts and sciences and one or more special branches of 
learning, such as theology, law or medicine; 

With tendency and capacity to confuse, mislead and deceive members of the public 
into the erroneous belief that its said claims and representations were true, 
and that the school conducted by it was a college, university, or graduate 
school with authority to confer degrees, and with resident student body and 
resident faculty of learned persons, with academic degrees granted by recog- 
nized institutions of higher learning, and to induce members of public, includ- 
ing prospective students, to purchase its courses because of erroneous belief 
engendered as above set forth, and to divert trade to it from competitors 
engaged in sale in commerce among the various States and in the District of 
Columbia of similar home-study correspondence courses, and with effect of 
diverting business to it from competitors who do not make the same or similar 
misleading representations and do not misrepresent the nature of their 
schools, the qualifications of their instructors or the academic degrees earned 
or awarded to them, but truthfully and accurately state the facts in respect 
thereto; to their substantial injury and prejudice: 

Held, That such acts and practices, under the circumstances set forth, were all to 
the prejudice and injury of the public and competitors and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and prac- 
tices therein. 


Before Mr. Miles J. Furnas and Mr. William C. Reeves, trial exam- 
iners. 

Mr. William L. Pencke for the Commission. 

Mr. William R. Peacock, of Chicago, I1., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that McKinley-Roosevelt 
College of Arts and Sciences, a corporation, hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
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in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracraru 1. Respondent, McKinley-Roosevelt College of Arts 
and Sciences, is a corporation, organized, existing, and doing business 
under and by virtue of the laws of the State of Illinois, with its 
office and principal place of business at 4240 Clarendon Avenue, in 
the city of Chicago, State of Illinois. Said respondent is now, and 
has been since on or about the 1st day of December 1936, engaged in 
the sale and distribution in commerce between and among the various 
States of the United States of courses of study and instruction in 
various subjects such as arts and sciences, home economics,. engineer- 
ing, agriculture, psychology, education, chemistry, business, theol- 
ogy, letters, speech, and law, all of which are pursued by correspond- 
ence through the medium of the United States mails. Respondent, 
in the course and conduct of said business, during the time aforesaid, 
caused and does now cause its said courses of study and instruction 
to be transported from its said place of business in Illinois to the 
purchasers thereof located in the several States of the United States 
other than the State of Illinois and in the District of Columbia. 
For more than 2 years prior to the said 1st day of December 1936, 
said business was conducted by the same corporation under the then 
corporate name of McKinley-Roosevelt University. On the date 
above given, the corporate name was changed to McKinley-Roosevelt 
College of Arts and Sciences. 

Par. 2. There is now, and has been at all times hereinafter men- 
tioned, a course of trade in said courses of instructions so sold and 
distributed by the respondent in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent is now, and for many years last past has been, in substantial 
competition with other corporations and with individuals, partnerships, 
and firms engaged in the sale and distribution of similar correspondence 
courses of instruction in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of its business, respondent dis- 
tributes to purchasers and prospective purchasers of its said courses of 
study catalogues descriptive of the various courses and subjects taught 
by it. Said catalogue bears on its outside cover the title 

McKinley-Roosevelt 
College of 
Arts and Sciences 
College of 
Engineering 
Annual Catalogue 
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and on the title page the inscription 


McKinley-Roosevelt 
University 
Founded 1908 
Charter in 1918 by the State of Illinois 
As an Educational Institution 
Not for Profit 

Page 3 of said catalog contains the names of the officers of adminis- 
tration and faculty members. Each of said names is followed by a 
series of letters, indicative of and representing various degrees or titles 
conferred in recognition of academic work, a number of names carrying 
four different degrees. 

On its letterheads and other printed matter appear the words “Mc- 
Kinley-Roosevelt University.” 

Par. 5. The use of the words “College” and “University” in respond- 
ent’s corporate name, catalogs, and other printed matter as aforesaid 
serves aS a representation to prospective purchasers of respondent’s 
courses and to students who enroll that said McKinley-Roosevelt Col- 
lege of Arts and Sciences is in fact a college or a university. The use of 
the words “College” and “University” to describe or refer to respond- 
ent’s correspondence school is false and misleading in that it creates in 
the minds of a part of the public, and especially those members of the 
public who are interested in obtaining an education by correspondence, 
the impression that the respondent is operating and conducting a col- 
lege or a university, which terms are generally accepted and understood 
to mean an educational institution of higher learning with the power 
to confer degrees and with a resident faculty of learned persons acting 
as instructors in various branches of learning which include the liberal 
arts and sciences and one or more special branches of learning, such as 
theology, law, and medicine. 

In setting forth said various academic degrees after the names of 
its said administrative officers and faculty members, respondent rep- 
resents to prospective purchasers of its said courses and to students 
enrolling in its said correspondence school that the persons possessing 
said respective degrees are all teachers of high scholastic attainments, 
especially well qualified to teach the several subjects offered by said 
school, and implies that said members of its faculty are full-time 
resident teachers and professors. 

Par. 6. In truth and in fact said McKinley-Roosevelt College of 
Arts and Sciences is not an educational institution of higher learning 
consisting of resident colleges but is a correspondence school conducted 
by the president of respondent from an apartment in the city of Chi- 
cago; it has no power to confer degrees which are recognized by 
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colleges and universities having a reputable character as institutions 
of learning; it has no faculty of learned persons as instructors in 
various higher branches of learning including the liberal arts and 
sciences and one or more special branches of learning such as theology, 
law, or medicine. The faculty listed in respondent’s said catalog 
consists of individuals residing in various States of the United States 
who are engaged in professions and avocations other than teaching. 
Lessons and papers which are received in respondent’s place of busi- 
ness in Chicago from its students for review and correction are for- 
warded by respondent to said various faculty members, who grade or 
correct the lessons and return them to respondent’s office in Chicago, 
whence they are again sent to its said students. Final examinations 
of said students are conducted in the same manner. 

In truth and in fact, a number of the degrees appearing after the 
names of said faculty members are not degrees conferred by a duly 
recognized institution of higher learning in recognition of scholastic 
attainment but are conferred upon said persons by respondent, and 
in some instances without their knowledge. 

Par. 7. The false, misleading, and deceptive practices as herein- 
above described, in using the words “College” and “University” in its 
corporate name and the words “College” and “University” in its 
catalogs, stationery, and otherwise; in representing by the use of said 
corporate name and through advertisements, catalogs, circulars, and 
otherwise that it is an institution of higher learning with power to 
confer degrees in the arts and sciences; in representing that the mem- 
bers of its faculty are all individuals possessing many degrees con- 
ferred upon them by institutions of higher learning for study and 
scholastic attainment and as well qualified to teach the respective 
subjects described in respondent’s literature, all have a tendency to 
and do induce prospective purchasers to subscribe to respondent’s 
courses of study and to enroll in its said extension school, in the 
erroneous and mistaken belief that the representations and statements 
made by respondent as hereinabove set forth are true. 

Par. 8. There are among competitors of respondent many who 
truthfully represent the character of their schools and the accom- 
plishments and attainments of their teaching personnel and who do 
not in any other manner unfairly and untruthfully represent their 
method of doing business. 

Par. 9. Each and all of the false and misleading statements and 
representations made by the respondent, as hereinabove set out, are 
calculated to and do have a tendency and capacity to lead a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that said representations are true. Further, as a direct conse- 
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quence of such mistaken and erroneous beliefs, induced by the afore- 
said acts and representations of respondent, a substantial number of 
the consuming public has purchased respondent’s courses of instruc- 
tion, with the result that trade has been unfairly diverted to the 
respondent from other corporations, individuals, and firms likewise 
engaged in the business of selling similar correspondence courses of 
instruction who truthfully advertise and represent their schools and 
who do not hold themselves out to be universities. Asa result thereof, 
injury has been, and is now being, done by respondent to competition 
in commerce among and between the various States of the United 
States. 

Par. 10. The aforesaid acts and practices of respondent are all to 
the prejudice of the public and constitute unfair methods of compe- 
tition in commerce and unfair and deceptive acts and practices within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frypines As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 31, 1938, issued its com- 
plaint in this proceeding and caused the same to be served upon 
respondent, McKinley-Roosevelt College of Arts:and Sciences, a cor- 
poration, charging it with the use of unfair methods of competition 
in commerce and unfair and deceptive acts and practices in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of an answer thereto by respondent, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by William L. Pencke, counsel for the 
Commission, before Miles J. Furnas and William C. Reeves, exam- 
iners for the Commission theretofore duly designated by it, which 
testimony was reduced to writing and filed in the office of the Com- 
mission, together with numerous pieces of documentary evidence 
received as exhibits. No testimony was tendered by or on behalf 
of respondent in opposition to the allegations of said complaint, 
but counsel for said respondent tendered three pieces of documentary 
evidence which were received as exhibits. Thereafter, the proceed- 
ing regularly came on for final hearing before the Commission on 
said complaint, the answer thereto, testimony and other evidence and 
briefs in support of the complaint and in opposition thereto, and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 
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Paracrary 1. The respondent, McKinley-Roosevelt College of Arts 
and Sciences, is a corporation organized under the laws of the State 
of Illinois, with its principal place of business at 4240 Clarendon 
Avenue, in Chicago, in said State. Since on or about December 1, 
1936, respondent has been engaged in the business of selling courses 
of home-study instruction in various subjects, including education, 
writing, psychology, theology, chemistry, business and commerce, 
law, agriculture, engineering, accounting, advertising, sales manage- 
ment, and many other subjects. It has caused the lesson material 
and textbooks in the respective courses of instruction sold by it to 
be sent by the United States mail from its place of business in Chi- 
cago, in the State of Llinois, through and into various other States 
of the United States to the respective purchasers thereof. In the 
conduct of its said business respondent has been, and is now, in active 
competition with various persons and partnerships and other corpo- 
rations also engaged in the sale of courses of instruction of the same 
general nature as those sold by respondent, as well as in other lines 
of study, in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. Respondent, McKinley-Roosevelt College of Arts and 
Sciences, is the successor of a number of correspondence schools 
operated under various corporate names by Walter Raleigh Taylor. 
Respondent’s immediate predecessor was McKinley-Roosevelt Uni- 
versity, a corporation, which by change of name became McKinley- 
Roosevelt College of Arts and Sciences, the designated respondent 
herein. The said Walter Raleigh Taylor is the president of respond- 
ent corporation, and his wife, Jessie M. Taylor, is its secretary- 
treasurer. Respondent corporation was originally incorporated in 
1913 as Washington University and has operated under the charter 
then granted after several changes of the corporate name. Respond- 
ent has also made use of the name McKinley-Roosevelt Graduate 
College to designate its school and courses of instruction offered. 

Par. 3. The respondent since its organization has not conducted a 
residence school, and neither did it when operating under the name 
McKinley-Roosevelt University. The entire business of the school 
conducted by respondent is carried on in an apartment of a building 
located in one of the residential districts of Chicago, Ill., which 
apartment is occupied as a residence by the said Walter Raleigh Tay- 
lor and his wife, Jessie M. Taylor. The school so conducted by 
respondent lacks all of the requirements with respect to equipment 
and educational facilities which would entitle it to be classified as a 
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college or university. It has set up courses of study to be given 
entirely by correspondence. Respondent has caused and is causing 
advertisements to be published in magazines and other periodicals 
having a general circulation in various States of the United States, 
in which advertisements the announcement is made that the respond- 
ent offers home-study courses of instruction leading to degrees in 
art, sciences, philosophy, education, and a large number of other 
branches of learning at low cost and on easy terms. One type of 
such advertisements was headed: 
Earn a Degree at Home. 

Home Study Courses Leading to 

Degrees in Arts, Sciences * * * 
It may be possible for a student to take by correspondence one-half of 
the required work leading to a degree. However, all accredited educa- 
tional institutions of higher learning require that at least 2 years of 
study of the full 4-year course leading to a degree be by actual attend- 
ance at classes. Degrees conferred by respondent are not recognized by 
accredited institutions of higher learning. 

Par. 4. In the course and conduct of its business, respondent distrib- 
uted to purchasers and prospective purchasers of its said courses of 
study catalogs descriptive of the various courses and subjects taught by 
it. Said catalogs had on their outside cover the title 


McKinley-Roosevelt 
College of 
Arts and Sciences 
College of 
Engineering 
Annual Catalogue 
and on the title page the inscription 


McKinley-Roosevelt 
University 
Founded 1908 
Chartered in 1913 by the State of Illinois 
As an Educational Institution 
Not For Profit 


Said catalogs contained the names of the officers of administration 
and faculty members. Each of said names is followed by a series of let- 
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ters indicative of and representing various academic degrees such as 
those conferred in recognition of academic work or scholastic attain- 
ment by recognized colleges and universities. 

On its letterheads and other printed matter appear the words “Mc- 
Kinley-Roosevelt University.” 

Par. 5. The use by respondent in its corporate name of the word 
“College” and the word “University” and the reference in its catalogs, 
advertisements, and advertising matter to the correspondence school 
conducted by it as a college or university serve as representations to 
prospective purchasers of the courses of instruction offered for sale by 
it that such school is in fact a college or university. The use by respond- 
ent of the words “College” and “University,” as stated, is false and mis- 
leading and is calculated to, and does, create in the minds of members 
of the public who desire to obtain an education by correspondence the 
erroneous impression that respondent is in fact conducting a college or 
university, which terms are generally accepted and understood to mean 
educational institutions of higher learning with power to confer de- 
grees, having resident students and a resident faculty of learned per- 
sons acting as instructors in various branches of learning, including 
the liberal arts and sciences, and in reference to universities one or 
more special branches of learning such as theology, law, and medicine. 

Par. 6. While the business conducted by respondent was being con- 
ducted as McKinley-Roosevelt University, numerous degrees were con- 
ferred upon numerous persons described in its catalogs as members of 
the faculty of the school conducted by it, which catalogs were given wide 
distribution in various States of the United States. These degrees 
were conferred upon the respective persons in many instances without 
having them complete the course or courses of instruction by corre- 
spondence or otherwise, or make any showing as a basis for conferring 
such degrees, and, in some instances, such degrees were conferred upon 
faculty members without their knowledge. The letters indicative of 
the degrees so conferred appeared after the respective names of the per- 
sons described in such catalogs as members of the faculty and thereby 
said McKinley-Roosevelt represented to prospective purchasers of the 
courses of study for sale by it that the persons possessing said degrees 
had been granted the same by recognized colleges or universities, that 
they were all educators of high scholastic attainments and fully quali- 
fied to give instruction in the respective subjects listed in said catalogs, 
and that such persons were full-time resident members of the faculty of 
said school. 

Par. 7. While the school now conducted by respondent was being 
conducted as McKinley-Roosevelt University, a stipulation was made 
and entered into on November 17, 1936, by and between the Commission 
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and said McKinley-Roosevelt University, in which stipulation it agreed 
and the Commission now finds that said McKinley-Roosevelt Univer- 
sity was not an educational institution of higher learning; that it did 
not have authority to confer degrees; that it did not have a faculty of 
learned persons acting as instructors in various branches of higher 
learning including the liberal arts and sciences and one or more special 
branches of learning such as theology, law, or medicine; and that it had 
conferred a large number of degrees upon a number of persons, includ- 
ing persons described by it as members of the faculty of the school con- 
ducted by it. In said stipulation said McKinley-Roosevelt University 
further agreed to cease and desist from the use of the word “University” 
as a part of its corporate name and from the use of a corporate or trade 
name containing the word “University,” in any way that would import 
or imply that said school was in fact a “University” as commonly un- 
derstood and generally accepted by the public. It was further stipu- 
lated that said school should cease and desist from using symbols rep- 
resenting academic degrees after the names of members of its faculty 
when such degrees were conferred by it and did not represent degrees 
conferred by institutions of higher learning in recognition of study 
and attainment. Thereafter, the name of the corporation was changed 
as heretofore stated. Since said change of name, respondent has made 
use of catalogs, office, and business stationery and advertising matter 
which it has given wide distribution in various States of the United 
States in which the school so conducted by respondent is described and 
referred to as the McKinley-Roosevelt University founded in 1908. 
Catalogs so distributed also contain a list of names of persons described 
as members of the faculty of such school, and after each of said names 
are combinations of letters indicative of college or university degrees, 
many of which were conferred upon the respective persons by said 
McKinley-Roosevelt University and did not represent degrees con- 
ferred by institutions of higher learning in recognition of study and 
attainment. 

Par. 8. The representations of respondent as aforesaid are false and 
misleading and have had and do have the tendency and capacity to con- 
fuse, mislead, and deceive members of the public into the erroneous 
belief that such claims and representations are true and that the school 
conducted by respondent is a college, university, or graduate school, 
with authority to confer degrees and with a resident student body and 
a resident faculty of learned persons with academic degrees granted by 
recognized institutions of higher learning. Said representations of 
respondent have had the tendency and capacity to induce members of 
the public, including prospective students, to purchase respondent’s 
courses of instruction because of the erroneous belief engendered as 
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above set forth and to divert trade to respondent from competitors 
engaged in the sale in commerce between and among the various States 
of the United States and in the District of Columbia of similar home- 
study courses pursued by correspondence. There were and are among 
the competitors of respondent those who do not make the same or simi- 
lar misleading representations as made by respondent, as herein set out, 
and who do not misrepresent the nature of the schools conducted by 
them, the qualifications of their instructors or the academic degrees 
earned or awarded to them, but who truthfully and accurately state the 
facts in such respects. Respondent’s said acts and practices have tended 
to and have in fact diverted business to respondent from its said com- 
petitors to the substantial injury and prejudice of such competitors. 


CONCLUSION 


The acts and practices of respondent as herein found are all to the 
prejudice and injury of the public and to competitors of respondent and 
constitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce within the intent and meaning 
of the provisions of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and other evidence taken before Miles J. Furnas and Wil- 
ham C. Reeves, examiners of the Commission theretofore duly desig- 
nated by it, in support of, and in opposition to, the allegations of said 
complaint, and briefs filed herein, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It 7s ordered, That the respondent, McKinley-Roosevelt College 
of Arts and Sciences, a corporation, its officers, representatives, agents, 
and employees, directly or through any corporate or other device, 
in connection with the offering for sale, sale, and distribution of cor- 
respondence courses of study and instruction in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do forthwith 
cease and desist : 

1. From using the word “college” or the word “university” in the 
corporate or trade name used in the conduct of such business or as 
descriptive thereof. 

2. From representing, through the use of the word “college” or 
“university” in any corporate or trade name or in catalogs, advertising 
literature, or otherwise, or by any other means, that the business con- 
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ducted by respondent is a university or college or institution of higher 
learning. , 

3. From representing, through the use of the symbols indicating 
academic degrees after the names of members of its faculty, or by any 
other means, that members of its faculty are educators duly qualified 
by a higher education, when the degrees so indicated are not the result 
of study pursued in residence at recognized colleges or universities 
duly authorized to grant the respective degrees indicated, or when the 
symbols of academic degrees used do not represent degrees actually 
granted by such institutions to such members of its faculty for attain- 
ment in the field of knowledge, and when the persons to whom the 
degrees represented by the symbols used are attributed are not 
teachers, educators, or persons of high educational attainment. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 


70 
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In THE MATTER OF 


ANESTHETIC LABORATORIES, INC., FORMERLY 
GUILD ANESTHETIC LABORATORIES 


COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3816. Complaint, June 9, 1939—Decision, Apr. 29, 1940 


Where a corporation engaged in manufacture of medicinal preparation for use 
as local anesthetic, under name “Guild Procaine Hpinephrine Anesthetic,” 
and in sale and distribution thereof to purchasers, such as practicing dentists, 
physicians and dental colleges, in other States and in the District of Co- 
lumbia; in advertisements which it disseminated concerning its said 
product through the mails, in circulars and other printed or written matter 
distributed in commerce between the various States, and through other 
means, and which were intended and likely to induce purchase of its said 
preparation— 

(a) Represented that it was a guild or association of persons operating for the 
benefit, education, and enlightenment of the dental and medical professions, 
without profit, and that its purpose was the advancement of the science of 
anesthesia, through use of its corporate or trade name “Anesthetic Ad- 
vancement and Research Guild, Inc.,” and statements displaying the same, 
and such matter or legends as “Organized in the Interests of the Medical 
and Dental Professions” and “* * * has made a most thorough study 
and analysis of local anesthetics and finds that there is absolutely no 
reason nor foundation for present high prices,” and “In its serious efforts 
to help the Dental Profession the Guild feels that its policy of education 
and enlightenment should include, wherever an item is not equitably priced, 
the production in its own fully equipped laboratory of the Equivalent or 
Better of the item involved that it may thus offer to the dentist at the lowest 
possible price,” and “The success of the Guild is your success. * * ¥*,” 
ete.; and 

(6) Made use also of trade or corporate name “Guild Anesthetic Laboratories” 
in various advertising matter, circulars, letterheads, and other printed 
matter disseminated as aforesaid, and featured in certain of such matter 
word “guild” in such corporate or trade name, and thereby represented that 
its organization was that of a guild or association of persons engaged in 
kindred pursuits for mutual protection, aid and cooperation, and not a 
commercial corporation organized for profit; 

Facts being it was not a guild or association of persons engaged in such pur- 
Suits, but commercial business organized, existing, and operated for profit, 
was not impartially engaged in research for purpose of advancement of 
science of anesthesia for benefit of dental or medical professions, and did 
not operate solely for benefit, education, and enlightenment of such pro- 
fessions ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and of inducing portion of such public, 
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because of such belief, to purchase its drug-containing medicinal prepara- 
tion: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice of the public and constituted unfair and deceptive acts 
and practices in commerce. 

Before Mr. Randolph Preston, trial examiner. 
Mr, Robert Mathis, Jr. for the Commission. 
Mr. Robert L. Kahn, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Guild Anesthetic 
Laboratories, a corporation, hereinafter referred to as respondent, 
has violated the provisions of said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Guild Anesthetic Laboratories, is now and has been 
at all times mentioned herein, a corporation organized, existing and 
doing business under and by virtue of the laws of the State of 
Illinois, with its principal office and place of business located at 
2457-2459 South Michigan Avenue, in the city of Chicago, and State 
of Illinois. Said respondent corporation was originally incorporated 
in 1937 under the name of Anesthetic Advancement and Research 
Guild, Inc., an Illinois corporation, and within the year last past, 
changed its name to the one presently used, to wit: Guild Anesthetic 
Laboratories. 

Par. 2. Respondent is now, and for more than 1 year last past 
has been, engaged in the manufacture, sale, and distribution of a 
medicinal preparation known as “Guild Procaine Epinephrine Anes- 
thetic,” for use as a local anesthetic. Respondent causes said prepa- 
ration, when sold, to be transported from its place of business in 
the State of Illinois, to purchasers thereof, such as practicing den- 
tists, physicians and dental colleges, located in other States of the 
United States and the District of Columbia. At all times respondent 
has maintained a course of trade in said preparation sold and dis- 
tributed by it in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
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concerning its medicinal preparation, by United States mails and in 
circulars and other printed or written matter, all of which are distrib- 
uted in commerce among and between the various States of the United 
States; and by other means in commerce, as commerce is defined in 
the Federal Trade Commission Act, for the purpose of inducing, 
and which are likely to induce, directly or indirectly, the purchase 
of its said preparation; and has disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination of, false 
and misleading advertisements concerning its said preparation, by 
various means, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of its said preparation 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act. Among, and typical of false statements and representa- 
tions contained in said advertisements, disseminated and caused to be 
disseminated as aforesaid, are the following: 


ANESTHETIC ADVANCEMENT AND RESEARCH GUILD, INC. 
ORGANIZED IN THE INTERESTS OF THE 
MEDICAL AND DENTAL PROFESSIONS 


The Anesthetic Advancement and Research Guild has made a most thorough 
study and analysis of local anesthetics and finds that there is absolutely no 
reason nor foundation for present high prices. 

In its serious efforts to help the Dental Profession the GUILD feels that its 
policy of education and enlightenment should include, wherever an item is not 
equitably priced, the production in its own fully equipped laboratory of the 
EQUIVALENT OR BETTER of the item involved that it may thus offer to 
the dentist at the lowest possible price. 

The success of the Guild is your success. You are invited to join the ranks 
of our countless friends throughout the country, Dentists like yourself who 
are anxious to help usher in 'a new era for the Dental trade. 

Through the use of the statements hereinabove set forth, and 
others similar thereto not specifically set out herein, and also through 
the use of the corporate or trade name of “Anesthetic Advancement 
and Research Guild, Inc.,” the respondent represents that it is a 
guild or association of persons operated for the benefit, education 
and enlightenment of the dental and medical professions without 
profit and that its purpose is the advancement of the science of 
anesthesia. 

Par. 4. In addition to the above statements and representations, 
the respondent also uses the trade or corporate name of “Guild 
Anesthetic Laboratories,” in various advertising matter, circulars, 
letterheads, and other printed matter disseminated as aforesaid. In 
certain of this printed matter the word “guild,” when used in the 
corporate or trade name, is set out in a different type of lettering 
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with the effect of stressing, emphasizing, and directing the attention 
of the reader to the word “guild.” 

By this means the respondent represents that this organization 
is that of a guild or an association of persons engaged in kindred 
pursuits for mutual protection, aid and cooperation, and not a com- 
mercial corporation organized for profit. 

Par. 5. In truth and in fact the respondent is not a guild or asso- 
ciation of persons engaged in kindred pursuits for protection and 
cooperation, but instead is a commercial business organized, existing, 
and operated for profit. Respondent is not impartially engaged in 
research for the purpose of advancement of the science of anesthesia, 
in the interest of the dental or medical profession. It does not 
operate solely for the benefit, education, and enlightenment of the 
dental and medical profession. 

Par. 6. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements, and representations, and advertise- 
ments disseminated as aforesaid with respect to said preparation, has 
had and now has, the capacity and tendency to, and does, mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous and mistaken belief that such false statements, representa- 
tions and advertisements are true, and induces a portion of the 
purchasing public, because of such erroneous and mistaken belief, 
to purchase respondent’s medicinal preparations containing drugs. 

Par. 7. The aforesaid acts and practices of respondent are all to 
the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Moprrrep Finpines 4s To THE Facts AND ORDER * 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admitted all the material 
allegations of fact set forth in said complaint and stated that it 
waived all intervening procedure and further hearings as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion herein on the 14th day of March 1940, that respond- 
ent had violated the provisions of the Federal Trade Commission 
Act, and it appearing that said findings as to the facts should be 
modified in certain respects, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, finds 


1 Original findings and order, as of March 14, 1940, not published. 
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that this proceeding is in the interest of the public and makes this 
its modified findings as to the facts and its conclusion drawn there- 
from. 

FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent Anesthetic Laboratories, Inc., is a cor- 
poration existing and doing business under and by virtue of the laws 
of the State of Illinois with its principal office and place of business 
located at 2457-2459 South Michigan Avenue in the city of Chicago, 
State of Illinois. This corporation was originally incorporated in 
1937 under the name Anesthetic Advancement and Research Guild, 
Inc., an Illinois corporation. Within the last year or two the cor- 
porate name was changed to Guild Anesthetic Laboratories. This 
corporate name has been used until very recently, the corporate name 
now having been changed to Anesthetic Laboratories, Inc. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in the manufacture, sale, and distribution of a medic- 
inal preparation known as “Guild Procaine Epinephrine Anesthetic,” 
for use as a local anesthetic. Respondent causes said preparation, 
when sold, to be transported from its place of business in the State 
of Illinois, to purchasers thereof, such as practicing dentists, physi- 
cians and dental colleges, located in other States of the United States 
and the District of Columbia. At all times respondent has main- 
tained a course of trade in said preparation sold and distributed by 
it in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 8. In the course and conduct of its aforesaid business, the 
respondent has disseminated and has caused the dissemination of 
false advertisements concerning its medicinal preparation, by United 
States mails and in circulars and other printed or written matter, 
all of which have been distributed in commerce among and between 
the various States of the United States; and by other means in com- 
merce, as commerce is defined in the Federal Trade Commission Act, 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of its said preparation; and has dissemi- 
nated and has caused the dissemination of, false and misleading ad- 
vertisements concerning its said preparation, by various means, for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of its said preparation in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among, and 
typical of false statements and representations contained in said 
advertisements, disseminated and caused to be disseminated as afore- 
said, are the following: 
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The Anesthetic Advancement and Research Guild has made a most thorough 
study and analysis of local anesthetics and finds that there is absolutely no 
reason nor foundation for present high prices. 

In its serious efforts to help the Dental Profession the GUILD feels that 
its policy of education and enlightenment should include, wherever an item 
is not equitably priced, the production in its own fully equipped laboratory of 
the EQUIVALENT OR BETTER of the item involved that it may thus offer 
to the dentist at the lowest possible price. 

The success of the Guild is your success. You are invited to join the ranks 
of our countless friends throughout the country, Dentists like yourself who are 
anxious to help usher in a new era for the Dental trade. 

Through the use of the statements hereinabove set forth, and others 
similar thereto not specifically set out herein, and also through the 
use of the corporate or trade name of “Anesthetic Advancement and 
Research Guild, Inc.” the respondent represents that it is a guild 
or association of persons operated for the benefit, education, and 
enlightenment of the dental and medical professions without profit 
and that its purpose is the advancement of the science of anesthesia. 

Par. 4. In addition to the above statements and representations, the 
respondent also uses the trade or corporate name of “Guild Anesthetic 
Laboratories,” in various advertising matter, circulars, letterheads, 
and other printed matter disseminated as aforesaid. In certain of 
this printed matter the word “guild,” when used in the corporate or 
trade name, is set. out in a different type of lettering with the effect 
of stressing, emphasizing and directing the attention of the reader to 
the word “guild.” 

By this means the respondent represents that this organization is 
that of a guild or an association of persons engaged in kindred pur- 
suits for mutual protection, aid and cooperation, and not a commercial 
corporation organized for profit. 

Par. 5. In truth and in fact the respondent is not a guild or associa- 
tion of persons engaged in kindred pursuits for protection and coop- 
eration, but instead is a commercial business organized, existing, and 
operated for profit. Respondent is not impartially engaged in re- 
search for the purpose of advancement of the science of anesthesia, 
in the interest of the dental or medical profession. It does not operate 
solely for the benefit, education and enlightenment of the dental and 


medical profession. 
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Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations, and advertisements 
disseminated as aforesaid with respect to said preparation, has had 
and now has, the capacity and tendency to, and does, mislead and 
deceive a substantial portion of the purchasing public into the er- 
roneous and mistaken belief that such false statements, representa- 
tions and advertisements are true, and induces a portion of the pur- 
chasing public, because of such erroneous and mistaken belief, to 
purphase respondent’s medicinal preparations containing drugs. 


CONCLUSION 


The aforesaid acts and practices of respondent as herein found are 
all to the prejudice of the public and constitute unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admitted all the material alle- 
gations of fact set forth in said complaint and stated that it waived 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that respondent had violated the provisions of the Federal Trade 
Commission Act, and the Commission having issued its order to cease 
and desist herein on the 14th day of March 1940, and it appearing that 
said findings as to the facts and order to cease and desist should be 
modified in certain respects, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, makes 
this its modfied order to cease and desist. 

It is ordered, That the respondent Anesthetic Laboratories, Inc., a 
corporation, its officers, agents, representatives, and employees, directly 
or through any corporate or other device, in connection with the offer- 
ing for sale, sale, and distribution of its medicinal products in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
do forthwith cease and desist from: 

1. Representing in any manner that respondent is a guild or an 
association of persons engaged in kindred pursuits for mutual protec- 
tion, aid and cooperation, or that respondent is anything other than 
a commercial business existing or operating for profit. 

2. Representing that respondent is impartially engaged in research 
for the purpose of advancement of the science of anesthesia or that 
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respondent operates for the benefit, education or enlightenment of 
the medical and dental professions. 

3. Using the word “Guild” or any other word or term of similar 
import or meaning to describe or in any way refer to its business, 
including the use of the word “Guild” as part of its corporate name. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order file with the Commission a report in writ- 
ing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MATTER OF 


ROXANNA CANNING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3904. Complaint, Sept. 30, 1939—Decision, Apr. 29, 1940 


Where a corporation engaged in manufacture of dog food and in sale and dis- 
tribution under various trade names of various brands thereof, to purchasers 
in various other States and in the District of Columbia, in substantial 
competition with others engaged in sale and distribution of such foods 
in commerce as aforesaid— 

Represented that its said various brands contained beef byproducts, ground 
beef bone or beef, and that its dog food was a scientifically balanced ration 
and scientifically balanced beef ration for dogs, through such statements 
and representations, with respect to ingredients and efficacy of said dog 
foods, as “Blackspot Brand. A Scientifically Balanced Beef Ration,” “Dog 
Food. Contains Beef By-Products * * * Ground Beef Bone * * *,” 
and “Harty Brand. A Scientifically Balanced Ration,” “Contains Beef By- 
Products * * * Ground Beef Bone * * *,” facts being its said 
products did not contain such ingredients and were neither scientific nor 
balanced rations, or scientifically balanced beef rations; 

With tendency and capacity to mislead and deceive substantial part of pur- 
chasing and consuming public into erroneous and mistaken belief that said 
representations were true, and with consequence, as result of such mis- 
taken and erroneous belief, that such public purchased substantial amount 
of its said products, and trade was unfairly deverted to it from its com- 
petitors engaged in manufacture, sale, and distribution of similar products 
and who truthfully represent character and ingredients thereof; to the 
substantial injury of cormpetition in commerce: 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. S. Brogdyne Teu, IT for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Roxanna Canning 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrarn 1. Respondent Roxanna Canning Co. is a corporation 
organized, existing, and doing business under and by virtue of the laws 
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of the State of Ohio and having its principal office and place of 
business in the city of Lebanon, State of Ohio. 

Par. 2. Respondent is now and for several years last past has been 
engaged in the sale and distribution of various brands of dog food, 
which it sells under the trade names of Harty Dog Food Co. and Dodds 
Packing Co. For this purpose the respondent maintains a factory 
and place of business in the city of Dodds, State of Ohio. Respondent 
causes said dog food, when sold, to be transported from its place of 
business in the State of Ohio to the purchasers thereof located in 
various other States of the United States, and in the District of 
Columbia. Respondent maintains and at all times mentioned herein 
has maintained a course of trade in said dog food in commerce be- 
tween and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent is now and during all the times mentioned herein, has been 
engaged in substantial competition with other corporations and with 
firms, individuals, and partnerships selling and distributing dog foods 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 4. In the course and conduct of its aforesaid business, the 
respondent has made false, deceptive, and misleading statements and 
representations with reference to the ingredients of its various brands 
of dog food and their efficacy as a ration for dogs. Among and typical 
of such false, deceptive, and misleading representations made by the 
respondent are statements concerning its said products appearing on 
labels attached to the containers and cartons in which said products 
are packed and sold, as follows: 


BLACKSPOT DOG BLACKSPOT 
Brand FOOD Brand 
A Scientifically Contains Beef By-Prod- A Scientifically 
Balanced ucts Cereal Composed of Balanced 


BEEF RATION 


DOG FOOD 


Net Weight 1 lb. 
WHOLESOME AND 
NUTRITIOUS 


Wheat, Corn, Oats, and 
Soy Bean Products, 
Ground Beef Bone, Beef, 


Carrots, Salt and Cod 
Liver Oil Prepared in 
Broth. Guaranteed to 


contain not less than 8 
percent Protein, 2 per- 
cent fat and not over 2 
percent Fiber. 
Distributed by 
DODDS PACKING CO. 
Lebanon, Ohio. 


BEEF RATION 


DOG FOOD 


Net Weight 1 Ib. 
WHOLESOME AND 
NUTRITIOUS 
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HARTY DOG HARTY 
Brand FEED Wholesome—Nutritious 


Contains Beef By-Prod- 
ucts Cereal Composed of 
Keeps your Dog Wheat, Corn, Oats, and A Scientifically 
Healthy and Hearty Soy Bean Products, Balanced Ration 
Ground Beef Bone, Beef, 
Carrots, Salt and Cod. 
Net Weight One Pound Liver Oil Prepared in Net Weight One Pound 
Broth and added water 
sufficient to process the 
product properly, guaran- 
teed to contain not less 
than 10% protein, 2% fat 
and not over 114% fiber 
or 74% water. 
Distributed by 
DODDS PACKING CO. 
Waynesville, Ohio. 

Through the use of the aforesaid representations, and others similar 
thereto not specifically set out herein, the respondent has represented 
and does now represent that its aforesaid Harty Brand and Blackspot 
Brand dog foods contain beef byproducts, ground beef bone and beef, 
and that its dog foods are scientifically balanced rations, and scientifi- 
cally balanced beef rations. 

Par. 5. The aforesaid statements and representations by respond- 
ent relative to said dog foods are false, misleading, and untrue. In 
truth and in fact, the respondent’s dog foods do not contain beef 
byproducts, ground beef bone, or beef, and are not scientifically bal- 
anced rations or scientifically balanced beef rations. 

Par. 6. The use by the respondent of the aforesaid false and mis- 
Jeading statements and representations has had and now has the 
tendency and capacity to and does mislead and deceive members of the 
purchasing public into the erroneous and mistaken belief that said 
statements and representations are true and into the purchase of sub- 
stantial quantities of respondent’s dog food because of such erroneous 
and mistaken belief. As a direct result thereof, trade in commerce 
between and among the various States of the United States and in the 
District of Columbia has been diverted unfairly to the respondent 
from its said competitors who are likewise engaged in the sale and 
distribution of dog foods in commerce between and among the various 
States of the United States and who do not falsely represent the in- 
gredients of their products. As a consequence thereof, injury has 
been and is now being done by respondent to competition in commerce 
between and among the various States of the United States and in 
the District of Columbia. 
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Par. 7. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on September 30, 1939, issued and 
on October 1, 1939, served its complaint in this proceeding upon re- 
spondent Roxanna Canning Co., a corporation, charging it with the 
use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of respondent’s answer, the Commission by order entered herein 
granted respondent’s motion for permission to withdraw said answer 
and to substitute therefor an answer admitting all the material alle- 
gations of fact set forth in said complaint and waiving all intervening 
procedure and further hearing as to said facts, which substitute 
answer was duly filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and substitute answer and the Com- 
mission having duly considered the matter and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of Ohio. 
Its principal office and place of business is located in the city of 
Lebanon, State of Ohio. 

Respondent is now and for some time past has been engaged in the 
sale and distribution of various brands of dog food which it sells under 
various trade names. For the purpose of manufacturing its dog food 
respondent operates and maintains a plant located in the city of Dodds, 
State of Ohio. Respondent causes said dog food, when sold, to be 
transported from its place of business in the State of Ohio to the respec- 
tive purchasers thereof located in various States of the United States 
other than the State of Ohio and in the District of Columbia. The 
respondent maintains and at all times mentioned herein has maintained 
a course of trade in said dog food in commerce between and among 
the various States of the United States and in the District of Columbia. 
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Par. 2. Respondent is now and during all the times mentioned herein 
has been engaged in substantial competition with other corporations 
and with firms, individuals, and partnerships selling and distributing 
dog foods in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, as aforesaid, 
respondent has made false, deceptive and misleading statements and 
representations concerning the ingredients of which its various brands 
of dog food are made and with regard to the efficacy of said dog foods 
as a ration for dogs. Typical of the false, deceptive, and misleading 
representations so made by the respondent concerning its dog food are 
the following: 


BLACKSPOT DOG BLACKSPOT 
Brand FOOD Brand 
A Scientfically Contains Beef By-Prod- A Scientfically 
Balanced ucts Cereal Composed of Balanced 
BEEF RATION Wheat, Corn, Oats and BEEF RATION 


Soy Bean Products, 
Ground Beef Bone, Beef, 
DOG FOOD Carrots, Salt and Cod DOG FOOD 
Liver Oil Prepared in 
Broth. Guaranteed to 


Net Weight 1 lb. contain not less than 8 Net Weight 1 lb. 
WHOLESOME AND percent Protein, 2 per- WHOLESOME AND 
NUTRITIOUS cent fat and not over 2 NUTRITIOUS 


percent Fiber. 

Distributed by 
DODDS PACKING CO. 

Lebanon, Ohio. 


HARTY DOG HARTY 
Brand FOOD Wholesome—Nutritious 
Contains Beef By-Prod- 
ucts Cereal Composed of 
Wheat, Corn, Oats and 
Soy Bean Products, 
Ground Beef Bone, Beef, 
Carrots, Salt and Cod 
Keeps your Dog Liver Oil Prepared in A Scientifically 
Healthy and Hearty Broth and added water Balanced Ration 
sufficient to process the 
product properly, guaran- 
teed to contain not less 
than 10% protein, 2% fat 
and not over 114% fiber 
Net Weight One Pound or 74% water. Net Weight One Pound 
Distributed by 
DODDS PACKING CO. 
Waynesville, Ohio. 
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Through the use by the respondent of the above set out representa- 
tions and others not herein set out respondent has represented and now 
represents that its various brands of dog foods contain beef byprod- 
ucts, ground beef bone, and beef, and that its dog food is a scientifically 
balanced ration, and scientifically balanced beef ration for dogs. 

Par. 4. In truth and in fact the representations and statements 
made by the respondent with regard to its dog foods are false and 
misleading. Respondent’s dog foods do not contain beef byproducts, 
ground beef bone, or beef, and are not scientifically balanced rations 
or scientifically balanced beef rations. 

Par. 5. The use by respondent of the aforesaid false and misleading 
representations and statements in connection with the sale and dis- 
tribution of its Black Spot and Harty dog food products has had and 
now has the tendency and capacity to mislead and deceive a substantial 
part of the purchasing and consuming public into the erroneous and 
mistaken belief that said representations are true. Asa result of such 
mistaken and erroneous belief the purchasing and consuming public 
have purchased a substantial amount of respondent’s products with 
the result that trade has been unfairly diverted to respondent from its 
competitors engaged in the manufacture, sale and distribution of simi- 
lar products, which competitors truthfully represent the character and 
ingredients of their respective products. As a consequence thereof 
substantial injury has been and is being done by the respondent to 
competition in commerce between and among the various States of the 
United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and of respondent’s 
competitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material allega- 
tions of fact set forth in said complaint, and states that it waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal Trade 


Commission Act. 
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It is ordered, That the respondent, Roxanna Canning Co., a corpo- 
ration, its officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of its food for dogs known as Black 
Spot and Harty dog foods, or any other product containing substan- 
tially similar ingredients, whether sold under the same name or under 
any other name or names, in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from: 

1. Using the terms “beef byproducts” or “ground beef bone” or 
“beef” or any other term of similar import or meaning to designate or 
describe any ingredients of such products which ingredients are not in 
fact, respectively, beef byproducts, ground beef bone, or beef. 

2. Representing that such products are scientifically balanced rations 
or scientifically balanced beef rations. 

[tis further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE Marrer or 


HERBERT S. ERWIN AND MABEL T. ERWIN, TRADING AS 
ERWIN FEATHER QUILT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4011. Complaint, Feb. 2, 1940—Decision, Apr. 29, 1940 


Where two individuals engaged, under trade name, in manufacture, sale and 
distribution of quilts, comforts, pillows, pads, bedspreads, drapes, and like 
products, by agents and through various advertising media, to purchasers 
in various other States and in District of Columbia— 

Represented to members of purchasing public that their said products were offered 
at special prices and for a limited time only, and that prices quoted were 
reduced or special prices which did not prevail at any and all times, through 
circulating to purchasers and prospective customers throughout the United 
States by mail advertising folders, pamphlets, circulars, and other litera- 
ture, and through agents who personally solicited orders, such false and 
misleading statements and representations concerning their said products 
as “Return this card at once for our Special Offer for This Week Only,” 
“Mail this card today for complete information on this outstanding Summer 
Purchase Plan. One week only * * *,” and through statements and 
invitations of similar tenor with respect to their so-called “Fall and Pre- 
Holiday Purchase Plan,” and through selling to prospective purchasers thus 
contacted their products at prices quoted, and represented as special prices 
or those reduced from the usual, customary and regular selling prices and 
as limited as to time; 

Facts being their said quilts, comforts, pillows, and various other products, as 
above indicated, never had a usual, regular and customary retail price 
greater or other than that quoted pursuant to said offer, said quoted 
special or reduced prices at which such products were sold pursuant to said 
offer were not, in fact, reduced special prices for limited time only, but were 
in fact the usual, regular and customary retail selling prices of products in 
question at which they had regularly sold said products to all purchasers 
at all times for period of more than 1 year last past ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken beliefs that such false, deceptive, and mis- 
leading statements and representations were true, and of inducing portion 
of said public, because of such erroneous and mistaken beliefs, to purchase 
their said products: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. Carrel F. Rhodes for the Commission. 
Mr. Malcolm H. Lindsey and Mr. Brough Richey, Jr., of Columbus, 
Ohio, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Herbert S. Erwin 
and Mabel T. Erwin, individually, and trading as Edwin Feather 
Quilt Co., hereinafter referred to as respondents, have violated the 
provisions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, 
hereby issue its complaint, stating its charges in that respect as 
follows: 

Paracrary 1. Respondents Herbert S. Erwin and Mabel T. Erwin 
are individuals operating and doing business under the trade name of 
Erwin Feather Quilt Co., with their office and principal place of busi- 
ness located at 1598 East Livingston Avenue, Columbus, Ohio. 

Par. 2. Respondents are now, and for more than 1 year last past 
have been, engaged in the business of manufacturing, selling, and 
distributing quilts, comforts, pillows, pads, bedspreads, drapes, and 
like products under the trade name of Erwin Feather Quilt Co. Said 
respondents now cause, and for more than 1 year last past have 
caused, their said products to be sold by agents and through various 
advertising mediums, and have caused the same, when sold, to be 
transported from their principal place of business in Columbus, Ohio, 
to purchasers thereof located at points in the various States of the 
United States other than the aforesaid State of Ohio and in the 
District of Columbia. 

There is now, and has been for more than 1 year last past, a course 
of trade in said products so sold and distributed by respondents in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of the business set out and 
described in paragraphs 1 and 2 hereof, respondents, for the purpose 
of inducing the purchase of the commodities offered for sale by 
them, have circulated to purchasers and prospective customers 
throughout the United States by mail, advertising folders, pamphlets, 
circulars, letters, and other literature, and through agents personally 
soliciting orders, false and misleading statements and representa- 
tions concerning the value and price of the quilts, comforts, pillows, 
pads, bedspreads, drapes, and various products sold by them. 


Among such statements and representations the following are typical 
examples: 


Return this card at once for our Special Offer for This Week Only. 
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Mail this card today for complete information on this outstanding Summer 
Purchase Plan. One week only is the limit we must place on our special 
gue G8 9 Re 

Mail this card today for complete information on this outstanding Fall and 
Pre-Holiday Purchase Plan. One week only is the limit we must place on 
our special offer. 

Fall and Preholiday Purchase Plan One week only is the limit we must 
place on our special offer to let you personally examine these exceptional 
quilts and see for yourself their beautiful colors—attractive designs, and know 
the comfort that comes from these warm light-weight feather quilts. 

Upon inquiry received from prospective purchasers procured 
through advertisements containing said representations, respondents, 
in person and through agents, contact the prospective purchasers and 
sell them said products at prices quoted, which quoted prices are 
represented to be reduced prices or special prices limited as to time 
and one-half the usual, customary and regular selling prices therefor. 

The aforesaid statements and representations, together with simi- 
lar statements and representations not herein set out in full, purport 
to be descriptive of respondents’ quilts, comforts, pillows, pads, bed- 
spreads, drapes, and various products and also serve as representa- 
tions on the part of the respondents to members of the purchasing 
public that the said products are offered at special prices for a 
limited time only and that the prices quoted are reduced prices or 
special prices that do not prevail at any and all times. 

Par. 4. In truth and in fact, the statements and representations 
and prices quoted pursuant thereto, as hereinabove set out are decep- 
tive, false, and misleading. Respondents’ said quilts, comforts, pil- 
lows, pads, bedspreads, drapes and like products have never had a 
usual, regular and customary retail sales price greater or other than 
the price quoted pursuant to said offers. The quoted special or re- 
duced prices at which said products are sold pursuant to said offers 
are not in fact reduced special prices for a limited period of time. 
The said special prices quoted pursuant to the so-called special Pre- 
holiday or other offer and represented as existing for a limited period 
of time are in fact the usual, regular and customary retail selling 
prices of said products and respondents have regularly and custom- 
arily sold said products to all purchasers at all times for a period of 
more than 1 year last past at said prices. 

Par. 5. The use by respondents of the foregoing false, deceptive 
and misleading statements and representations with respect to their 
products, disseminated as aforesaid, has had and now has the capacity 
and tendency to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
such statements and representations are true, and induces a portion 
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of the purchasing public because of such erroneous and mistaken 
beliefs to purchase respondents’ quilts, comforts, pillows, pads, bed- 
spreads, drapes, and other similar products. 

Par. 6. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Rerort, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 2, 1940, issued and 
thereafter served its complaint in this proceeding upon respondents 
Herbert S. Erwin and Mabel T. Erwin, individually and trading as 
Erwin Feather Quilt Co., charging them with the use of unfair and ~ 
deceptive acts and practices in commerce in violation of the pro- 
visions of said act. On March 18, 1940, the respondents filed their 
answer, in which answer they admitted all the material allegations 
of fact set forth in said complaint and waived all intervening pro- 
cedure and further hearings as to the said facts. Thereafter the 
proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and the answer thereto, and the 
Commission having duly considered the matter and being now fully 
advised in the premises finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents Herbert S. Erwin and Mabel T. Erwin 
are individuals operating and doing business under the trade name 
Erwin Feather Quilt Co., with their office and principal place of 
business located at 1598 East Livingston Avenue, Columbus, Ohio. 

Par. 2. Respondents are now, and for more than 1 year last past 
have been, engaged in the business of manufacturing, selling, and 
distributing quilts, comforts, pillows, pads, bedspreads, drapes, and 
like products under the trade name Erwin Feather Quilt Co. Said 
respondents now cause, and for more than 1 year past have caused, 
their said products to be sold by agents and through various adver- 
tising mediums, and have caused the same, when sold, to be trans- 
ported from their principal place of business in Columbus, Ohio, 
to purchasers thereof located at points in the various States of the 
United States other than the aforesaid State of Ohio and in the 
District of Columbia. 
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There is now, and has been for more than 1 year past, a course of 
trade in said products so sold and distributed by respondents in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of the business set out and 
described in paragraphs 1 and 2 hereof, respondents, for the pur- 
pose of inducing the purchase of the commodities offered for sale by 
them, have circulated to purchasers and prospective customers 
throughout the United States by mail, advertising folders, pamph- 
lets, circulars, letters, and other literature, and through agents per- 
sonally soliciting orders, false and misleading statements and repre- 
sentations concerning the value and price of the quilts, comforts, 
pillows, pads, bedspreads, drapes, and various products sold by 
them. Among such statements and representations the following 
are typical examples: 

Return this card at once for our Special Offer for This Week Only. 

Mail this card today for complete information on this outstanding Summer 
Purchase Plan. One week only is the limit we must place on our special 
GUYS SS ne be 

Mail this card today for complete information on this outstanding Fall and 
Pre-Holiday Purchase Plan. One week only is the limit we must place on 
our special offer. 

Fall and Preholiday Purchase Plan One week only is the limit we must 
place on our special offer to let you personally examine these exceptional quilts 
and see for yourself their beautiful colors—attractive designs, and know the 
comfort that comes from these warm light-weight feather quilts. 

Upon inquiry received from prospective purchasers procured 
through advertisements containing said representations, respondents 
in person and through agents, contact the prospective purchasers and 
sell them said products at prices quoted, which quoted prices are 
represented to be reduced prices or special prices from the usual, 
customary, and regular selling prices and limited as to time. 

The aforesaid statements and representations, together with similar 
statements and representations not herein set out in full, purport to be 
descriptive of respondents’ quilts, comforts, pillows, pads, bedspreads, 
drapes, and various products and also serve as representations on the 
part of the respondents to members of the purchasing public that the 
said products are offered at special prices for a limited time only and 
that the prices quoted are reduced prices or special prices that do not 
prevail at any and all times. 

Par. 4. In truth and in fact, the statements and representations and 
prices quoted pursuant thereto, as hereinabove set out are deceptive, 
false and misleading. Respondents’ said quilts, comforts, pillows, pads, 
bedspreads, drapes, and like products have never had a usual, regular 
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and customary retail sales price greater or other than the price quoted 
pursuant to said offers. The quoted special or reduced prices at which 
said products are sold pursuant to said offers are not in fact reduced 
special prices for a limited period of time. The said special prices 
quoted pursuant to the so-called special preholiday or other offer and 
represented as existing for a limited period of time are in fact the 
usual, regular and customary retail selling prices of said products and 
respondents have regularly and customarily sold said products to all 
purchasers at all times for a period of more than one year last past 
at said prices. 

Par. 5. The use by respondents of the foregoing false, deceptive and 
misleading statements and representations with respect to their 
products, disseminated as aforesaid, has had and now has the capacity 
and tendency to and does mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken beliefs that 
such statements and representations are true, and induces a portion of 
the purchasing public because of such erroneous and mistaken beliefs 
to purchase respondents’ quilts, comforts, pillows, pads, bedspreads, 
drapes, and other similar products. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondents, in which answer respondents admit all the material alle- 
gations of fact set forth in said complaint and state that they waive 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondents have violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondents, Herbert S. Erwin and Mabel T. 
Erwin, individually and trading as Erwin Feather Quilt Co., or 
trading under any other name or names, their agents, representatives, 
and employees directly or through any corporate or other device in 
connection with the offering for sale, sale, and distribution of quilts, 
comforts, pillows, pads, bed spreads, drapes, or other like products 
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in commerce as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

Representing that the prices at which respondents offer for sale and 
sell their products constitute a discount to the purchaser, or that such 
prices are special or reduced prices, or introductory prices, or that 
such prices are applicable for a limited time only, when in fact such 
prices are the usual and customary prices at which respondents sell 
such products in the normal and usual course of business. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Marter OF 


LELAND F. BENHAM, TRADING AS LE FLOR COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4031. Complaint, Feb. 14, 1940—Decision, Apr. 29, 1940 


Where an individual engaged in sale and distribution of his “Le Flor Weight 


(a) 


(b) 


Reduction Tablets,” together with so-called “deficient element” diet supplied 
therewith by him to purchasers of said tablets in various other States of the 
United States and in the District of Columbia; in advertisements of his said 
preparation which he disseminated and caused to be disseminated through 
the mails, through insertion in newspapers and periodicals of general circula- 
tion, and through circulars and other printed or written matter distributed in 
commerce among the various States, and by other means in commerce and 
otherwise, and which were intended and likely to induce purchase of his said 
product— 

Represented that his so-called “Le Flor Method” treatment for obesity, con- 
sisting of said tablets and so-called “deficient element” diet, constituted a 
cure or remedy for said condition and a competent and scientific treatment 
therefor, containing no dehydration drugs, facts being said tablets did not 
constitute either a cure or remedy or competent or scientific treatment for 
said condition, and was of no value in treatment thereof, and, in presence 
therein of phenophthalein, contained in effect dehydration drug, only thera- 
peutic value of tablets in question was as a laxative or cathartic, and neither 
diet supplied by him as aforesaid, nor combination of tablets and diet, con- 
stituted cure or remedy or competent and scientific treatment for condition 
in question; and 

Represented that price of $1 per box, or 6 for $5, at which product was being 
offered for sale, was a special price and that regular and customary one 
therefor was $2 per box, facts being price at which he was offering and selling 
said tablets was the regular, customary, and usual one at which he offered 
and sold same, and was neither special reduced nor introductory ; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous and mistaken belief that such false, deceptive, and misleading 
Statements, representations, and advertisements were true, and of inducing 
portion of such public because of said erroneous and mistaken belief, to pur- 
chase his said medicinal preparation: 


Held, That such acts and practices, under the circumstances set forth, were all to- 


the prejudice and injury of the public and constituted unfair and deceptive 
chase his said medicinal preparation: 


Mr. Carrel F. Rhodes for the Commission. 
Mr, Edward T.. Morris, of Chicago, Il., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
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Trade Commission, having reason to believe that Leland F. Benham, 
an individual trading as Le Flor Co., hereinafter referred to as 
respondent, has violated the provisions of said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacraPH 1. Respondent, Leland F. Benham, is an individual with 
his principal office and place of business located at 620 North Orleans 
Street, Chicago, Ill. Respondent is now, and for more than 3 years 
last past has been, engaged in the sale and distribution of a medicinal 
preparation for the treatment of obesity. Respondent supplies to 
purchasers of said medicinal preparation a so-called “deficient element” 
diet. The medicinal prepartion is described as “Le Flor Weight Re- 
duction Tablets” and is sold under the name “Le Flor Method.” Prior 
to August 1937, respondent conducted his business under the trade 
name Dixie Products Co. and subsequent to that time under the name 
Le Flor Co. 

Respondent causes said preparation, when sold, to be transported 
from his place of business in the State of Illinois to purchasers thereof 
located in various other States of the United States and in the District 
of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said medicinal preparation in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business, the re- 
spondent has disseminated, and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements concern- 
ing this said preparation, by the United States mails, by insertion in 
newspapers and periodicals having a general circulation, and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States and by other means in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, for the purpose of induc- 
ing and which are likely to induce, directly or indirectly, the purchase 
of his said preparations; and has disseminated and is now dissemi- 
nating, and has caused and is now causing the dissemination of, false 
advertisements concerning his said preparation by various means for 
the purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of his said preparation in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act. Among and 
typical of the false representations contained in the various advertise- 
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ments, disseminated and caused to be disseminated as aforesaid, are 
the following: 


Announcing an amazing, new, safe, different reducing method! 

* * * No Dehydration Drugs! * * * 

Here is good news for you—if you wish to reduce without starvation diet, 
strenuous exercise or harmful drugs. Do you want to know how modern women 
Lose Fat quickly and regain their stunning figures—at the same time feeling 
younger, enjoying better health and increased physical charm ? 

* * * * * * * 

We do not ask you to believe, we merely ask you to try the Le Flor Method and 
judge for yourself. You may have become skeptical after trying other highly 
advertised methods that were not suited to you, but we ask that you do yourself 
the favor of trying the Le Flor Method with the certain knowledge that if you are 
not entirely satisfied with the results you obtain, your money will be refunded. 

Words cannot describe the wonderful feeling you will have when, after a short 
time with the Le Flor Method, you step upon your scales and discover to your 
unbounded delight that you are at least on the road back to having again your 
slender girlish figures, such a figure that men always admire and women every- 
where desire. 

Our guarantee is positive—there are no strings attached. The Le Flor Method 
must satisfy you or you pay nothing. 

Why be fat any longer? Lose that dangerous, disfiguring, excess weight! Look 
like the girl you used to be, with no danger to your health. * * * Read about 
the new, different Le Flor Method of fat reduction! Now you, too, may have a 
slender youthful figure! * * * 

The usual price is $2.00 per box. As an introductory feature we are offering the 
LE FLOR method as a six weeks’ treatment at the price of 6 boxes for $5.00. If 
you are skeptical, we offer a one week’s supply of 84 tablets (one box) at the 
astoundingly low price of only $1.00. 

* * * our liberal offer of one-half price * * *, 


Par. 3. By the use of the representations hereinabove set forth, and 
other representations similar thereto not specifically set-out herein, 
respondent represents that his treatment for obesity, described as the 
Le Flor Method, consisting of Le Flor Weight Reduction Tablets and 
a so-called “deficient element” diet, is a cure or remedy for obesity 
and a competent and scientific treatment therefor, which does not 
contain any dehydration drugs, and that the price of $1 per box or 
six boxes for $5, at which the product is being offered for sale, is a 
special price, and that the regular and customary price therefor is 
$2 per box. 

Par. 4. In truth and in fact, the medicinal preparation sold and 
distributed by the respondent, as aforesaid, designated Le Flor Weight 
Reduction Tablets, is not a cure or remedy for obesity and does not 
constitute a competent or scientific treatment therefor, and is of no 
therapeutic value in the treatment thereof. These tablets contain 
dextrose, phenophthalein, powdered extract of bladderwrack and 
talc. The drug phenophthalein, contained in said tablets, is a dehy- 
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dration drug and respondent’s representation that the tablets contain 
no dehydration drugs is false. The quantity of bladderwrack con- 
tained in said tablets in the dosage prescribed by the respondent is 
insufficient to have any effect on the body, and if taken in sufficient 
doses to have any effect in the treatment of obesity, its use would so 
interfere with digestion as to injure the health of the user. The only 
therapeutic value in the tablets offered for sale and sold by respond- 
ent as a cure or remedy for obesity and as a competent and scientific 
treatment therefor, is as a laxative or cathartic. 

The diet supplied by the respondent to purchasers of said medicinal 
preparation is not a cure or remedy for obesity or a competent or 
scientific treatment therefor, nor is the combination of the tablets and 
the diet a cure or remedy for obesity or a competent or scientific 
treatment therefor. 

In truth and in fact, the price of $1 per box or six boxes for $5 
at which respondent offers for sale and sells said tablets is the regular, 
customary and usual price at which said tablets are offered for sale 
and sold by the respondent. The price of $1 per box or six boxes 
for $5 is not a special, reduced, or introductory price. 

Par. 5. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his 
said preparation, disseminated as aforesaid, has had and now has the 
capacity and tendency to and does mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such statements, representations and advertisements are 
true, and induces a portion of the purchasing public, because of said 
erroneous and mistaken belief to purchase respondent’s medicinal 
preparation. 

Par. 6. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 14, 1940, issued and there- 
after served its complaint in this proceeding upon respondent Leland 
F. Benham, an individual, trading as Le Flor Co., charging him 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. On March 14, 1940, the 
respondent filed his answer, in which answer he admitted all the 
material allegations of fact set forth in said complaint and waived 
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all intervening procedure and further hearing as to the said facts. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and 
the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Leland F. Benham, is an individual with 
his principal office and place of business located at 620 North Orleans 
Street, Chicago, Ill. Respondent is now, and for more than 3 years 
last past has been, engaged in the sale and distribution of a medicinal 
preparation for the treatment of obesity. Respondent supplies to 
purchasers of said medicinal preparation a so-called “deficient ele- 
ment” diet. The medicinal preparation is described as “Le Flor 
Weight Reduction Tablets” and is sold under the name “Le Flor 
Method.” Prior to August 1937, respondent conducted his business 
under the trade name Dixie Products Co. and subsequent to that 
time under the name Le Flor Co. 

Respondent causes said preparation, when sold, to be transported 
from his place of business in the State of Illinois to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said medicinal preparation in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business, the 
respondent has disseminated, and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning his said preparation, by the United States mails, by in- 
sertion in newspapers and periodicals having a general circulation, 
and also in circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States of 
the United States and by other means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of his said preparations; and has disseminated and is now 
disseminating, and has caused and is now causing the dissemination of, 
false advertisements concerning his said prepartion by various means 
for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of his said preparation in commerce, as 
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“commerce” is defined in the Federal Trade Commission Act. 
Among and typical of the false representations contained. in the vari- 
ous advertisements, disseminated and caused to be disseminated as 
aforesaid, are the following: 


Announcing an amazing, new, safe, different reducing method! 

ze No Dehydration Drugs! eto + 

Here is good news for you—if you wish to reduce without starvation diet, 
strenuous exercise or harmful drugs. Do you want to know how modern 
women LOSE FAT quickly and regain their stunning figures—at the same time 
feeling younger, enjoying better health and increased physical charm? 

* * * Re * a * * 

We do not ask you to believe, we merely ask you to try the Le Flor Method 
and judge for yourself. You may have become skeptical after trying other 
highly advertised methods that were not suited to you, but we ask that you do 
yourself the favor of trying the Le Flor Method with the certain knowledge 
that if you are not entirely satisfied with the results you obtain, your money 
will be refunded. 

Words cannot describe the wonderful feeling you will have when, after a 
short time with the Le Flor Method, you step upon your scales and discover 
to your unbounded delight that you are at least on the road back to having 
again your slender girlish figure, Such a figure that men always admire and 
women everywhere desire. 

Our guarantee is positive—there are no strings attached. The Le Flor 
Method must satisfy you or you pay nothing. 

Why be fat any longer? Lose that dangerous, disfiguring, excess weight! 
Look like the girl you used to be, with no danger to your health. * * * 
Read about the new, different Le Flor Method of fat reduction! Now you, 
too, may have a slender youthful figure! * * * 

The usual price is $2.00 per box. AS an introductory feature we are offering 
the LE FLOR method as a six weeks’ treatment at the price of 6 boxes for 
$5.00. If you are skeptical, we offer a one week’s supply of 84 tablets (one 
box) at the astoundingly low price of only $1.00. 

* * * our liberal offer of one-half price * * *. 


Par. 3. By the use of the representations hereinabove set forth, 
and other representations similar thereto not specifically set out 
herein, respondent represents that his treatment for obesity, described 
as the Le Flor Method, consisting of Le Flor Weight Reduction 
Tablets and a so-called “deficient element” diet, is a cure or remedy 
for obesity and a competent and scientific treatment therefor, which 
does not contain any dehydration drugs, and that the price of $1 
per box or six boxes for $5, at which the product is being offered 
for sale, is a special price, and that the regular and customary price 
therefor is $2 per box. 

Par. 4. In truth and in fact, the medicinal preparation sold and 
distributed by the respondent, as aforesaid, designated Le Flor 
Weight Reduction Tablets, is not a cure or remedy for obesity and 
does not constitute a competent or scientific treatment therefor, and 
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is of no therapeutic value in the treatment thereof. These tablets 
contain dextrose, phenophthalein, powdered extract of bladderwrack 
and tale. The drug phenophthalein, contained in said tablets, is a 
dehydration drug and respondent’s representation that the tablets 
contain no dehydration drugs is false. The quantity of bladderwrack 
contained in said tablets in the dosage prescribed by the respondent 
is insufficient to have any effect on the body, and if taken in suffi- 
cient doses to have any effect in the treatment of obesity, its use 
would so interfere with digestion as to injure the health of the user. 
The only therapeutic value in the tablets offered for sale and sold 
by respondent as a cure or remedy for obesity and as a competent 
and scientific treatment therefor, is as a laxative or cathartic. 

The diet supplied by the respondent to purchasers of said medicinal 
preparation is not a cure or remedy for obesity or a competent or 
scientific treatment therefor, nor is the combination of the tablets 
and the diet a cure or remedy for obesity or a competent or scien- 
tific treatment therefor. 

In truth and in fact, the price of $1 per box or six boxes for $5 
at which respondent offers for sale and sells said tablets is the regular, 
customary, and usual price at which said tablets are offered for sale 
and sold by the respondent. The price of $1 per box or six boxes 
for $5 is not a special, reduced, or introductory price. 

Par. 5. The use by the respondent of the foregoing, false, deceptive, 
and misleading statements and representations with respect to his 
said preparation, disseminated as aforesaid, has had and now has the 
capacity and tendency to and does mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken be- 
lief that such statements, representations, and advertisements are 
true, and induces a portion of the purchasing public, because of said 
erroneous and mistaken belief to purchase respondent’s medicinal 
preparation. 

CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute un- 
fair and deceptive acts and practices in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondent, in which answer respondent admits all of the ma- 
terial allegations of fact set forth in said complaint, and states that 
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he waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

lt ts ordered, That the respondent, Leland F. Benham, an individual 
trading as Le Flor Co., or trading under any other name or names, his 
representatives, agents, and employees, directly or through any cor- 
porate or other device, do forthwith cease and desist from disseminat- 
ing or causing to be disseminated any advertisement by means of the 
United States mails, or in commerce, as “commerce” is defined in the 
Federal Trade Commission Act, by any means, for the purpose of in- 
ducing or which is likely to induce, directly or indirectly, the purchase 
of the medicinal preparation now designated “Le Flor Weight Reduc- 
tion Tablets,” or any other preparation composed of substantially 
similar ingredients or possessing substantially similar therapeutic 
properties, whether sold under the same name or under any other 
name or names, or disseminating or causing to be disseminated any ad- 
vertisement by any means for the purpose of inducing or which is 
likely to induce, directly or indirectly, the purchase in commerce, as 
“commerce” is defined in the Federal Trade Commission Act, of said 
preparation, which advertisements represent, directly or through 
implication : 

1. That respondent’s preparation is a cure or remedy or a competent 
or effective treatment for obesity or overweight. 

2. That the diet supplied by respondent in connection or conjunc- 
tion with his said preparation constitutes a competent or effective or 
scientific treatment for obesity or overweight. 

3. That the combination of respondent’s preparation and the diet 
supplied by respondent constitutes a cure or remedy or a competent 
or effective treatment for obesity or overweight. 

4, That respondent’s preparation possesses any therapeutic value 
beyond that of a cathartic or laxative. 

5. That respondent’s preparation contains no dehydration drugs. 

6. That the price at which respondent offers for sale and sells his 
preparation constitutes a discount to the purchaser, or that such price 
is a special or reduced or introductory price, or that such price is 
applicable for a limited time only, when in fact such price is the usual 
and customary price at which respondent sells said preparation in the 
normal and usual course of business. 

It ts further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with this order. 
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In THE Marter oF 


FASCINATION CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3321. Complaint, Feb. 1, 1988—Decision, Apr. 30, 1940 


Where a corporation engaged in manufacture and sale of packaged chocolate candy, 
including assortments which were suitable for distribution by use of punch- 
boards and push cards packed by it in the containers of such candy and 
assortments in connection with which, on request, it had shipped to the cus- 
tomer by the manufacturer of said devices such boards or cards designed and 
intended for use in distribution of candies in question wholly by lot or chance, 
and which included, among others, card and plan by which ultimate pur- 
chaser or consumer received package of assorted chocolates in accordance 
with success or failure in selecting from list of 30 girls’ names that corre- 
sponding with name concealed under card’s large disk as disclosed after 
sale of all chances, and paid for chance from 1 to 5 cents in accordance with 
girl’ names and accompanying disk selected, and included various other 
cards and boards designed and intended for use in distribution of products 
involved, wholly by lot or chance, and of same general nature and operated 
in substantially same manner as cards above described— 

Sold to jobbers its said candies and articles of merchandise for use as special 
prizes in operation of said push cards and punchboards through resale by 
retail dealer purchasers of said jobbers of such candy and articles by use of 
said devices and in accordance with sales plans as above set forth, and 
thereby supplied to and placed in the hands of others means by which games 
of chance, gift enterprises, and lotteries involving game of chance or sale 
of a chance in resale of candies and articles in question were conducted, con- 
trary to the established public policy of the United States Government and in 
violation of the laws of several of the States, and in competition with many 
who were unwilling to employ in sale and distribution of their candies and 
articles of merchandise dealt in by them, any method or sales plan involving 
games of chance, gift enterprises, or lottery schemes, and refrained from the 
use thereof, to their competitive disadvantage; 

With the result that many purchasers of candy and articles of merchandise from 
it were attracted by element of chance involved in sale and distribution of 
such products through use of push cards and punchboards furnished by it 
and were thereby induced to purchase such candies and merchandise offered 
by it, in preference to similar candies and articles offered by its competitors 
who do not furnish therewith such or similar devices, and with result that 
jobbers purchased substantial amount of such candies and articles from it, 
and trade was thereby diverted unfairly to it from competitors aforesaid : 

Held, That such acts and practices, under the circumstances set forth, were all to 
the injury and prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and prac- 
tices therein. 
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Before Mr, William C. Reeves, Mr. Arthur F. Thomas and Mr. Miles 
J. Furnas, trial examiners. 

Mr. Henry C. Lank, Mr. D. C. Daniel, Mr. George F. Foulkes and 
Mr. L. P. Allen, Jr., for the Commission. 

Mr. Harry M. Kroon, of Chicago, IIl., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that Fascination Candy 
Co., a corporation, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce as “commerce” 
is defined in said act, and it appearing to said Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Fascination Candy Co., is a corporation 
erganized and doing business under the laws of the State of Illinois, 
with its principal place of business located at 1137 North Wood Street, 
Chicago, Ill. Respondent is now, and for some time last past has been, 
engaged in the manufacture of candy and in the sale and distribution 
thereof to wholesale and retail dealers and jobbers. Respondent 
causes and has caused its products when sold to be transported from 
its principal place of business in the city of Chicago, IIl., to pur- 
chasers thereof in the State of Illinois and in other States of the 
United States and in the District of Columbia, at their respective 
places of business. There is now, and has been for some time 
last past, a course of trade and commerce by said respondent 
in such candy between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of said business respondent is in competition with other corporations, 
and with partnerships and individuals engaged in the sale and dis- 
tribution of candy and candy products, in commerce between and 
among the various States of the United States, and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers and jobbers certain assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when sold and dis- 
tributed to the consumers thereof. One of respondent’s assortments 
illustrates the sales plan or method used in the sale and distribution 


of its products to the purchasing public, and is as follows: 
260605"—41—vol, 30 —72 
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This assortment consists of a 1-pound basket of assorted candy and 
a device commonly called a push card. The card contains a number 
of partially perforated disks and a master seal. On each disk is 
printed a girl’s name, and concealed within each disk is printed a 
number. Concealed within the master seal there is a name corre- 
sponding to the name on one of the disks. The numbers begin with 
one and continue to the number of pushes there are on the card, but 
are not arranged in numerical sequence. Persons selecting numbers 
1 to 5 pay in cents the amount of such numbers, and for all numbers 
over five pay 5 cents for the privilege of selecting one of the names. 
Space is provided on the card for recording the name of each 
purchaser opposite the name selected. The person selecting the name 
which corresponds to the name under the master seal receives the 
basket of candy. The basket of candy is worth more than the amount 
paid for the lucky push. The numbers are effectively concealed from 
purchasers and prospective purchasers until a push or selection has 
been made and the selected disk removed or separated from the 
card. The name under the master seal is concealed until all the 
sales have been made and the said master seal has been removed from 
the card. Thus the amount to be paid by the customer is deter- 
mined wholly by lot or chance, and the said basket of candy is 
distributed to the purchasing public wholly by lot or chance. 

The respondent manufactures, sells, and distributes various assort- 
ments of candy involving a lot or chance feature, but such assort- 
ments are similar to the one hereinabove described, and vary only in 
detail. 

Par. 3. Retail dealers who purchase respondent’s said candy, di- 
rectly or indirectly, expose and sell the same to the purchasing public 

In accordance with the aforesaid sales plan. Respondent thus sup- 
ples to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth; and said sales plan has a capacity and tend- 
ency to induce purchasers thereof to purchase respondent’s candy 

_in preference to candy and similar products offered for sale and 

sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance 
to procure a basket of candy of far greater value than the amount to 
be paid therefor. The use by respondent of said method in the sale 
of candy, and the sale of candy by and through the use thereof and by 
the aid of said method, is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy and 
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is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has a tendency 
unduly to hinder competition or to create a monopoly in this, to wit: 
That the use thereof has a tendency and capacity to exclude from the 
candy and candy products trade competitors who do not adopt and 
use the same method or an equivalent or similar method involving 
the same or an equivalent or similar element of chance or lottery. 
Many persons, firms, and corporations who make and sell candy and 
candy products in competition with respondent, as above alleged, are 
unwilling to offer for sale or sell their said products so packed and 
assembled as above alleged or otherwise arranged and packed for sale 
to the purchasing public so as to involve a game of chance or any other 
method of sale that is contrary to public policy, and such competitors 
refrain therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, candy are at- 
tracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof, in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy and 
candy products offered for sale and sold by said competitors of re- 
spondent who do not use the same or an equivalent or similar method. 
The use of said method by respondent has the tendency and capacity, 
because of said game of chance, to divert to respondent trade and 
custom from its competitors who do not use the same or an equiva- 
lent or similar method, to exclude from said trade all competitors 
who are unwilling to and who do not use the same or an equivalent or 
similar method because the same is unlawful, to lessen, competition in 
said trade, to tend to create a monopoly of said trade in respondent 
and in such other distributors as use the same or an equivalent or 
similar method, and to deprive the purchasing public of the benefit of 
free competition in said trade. The use of said method by the re- 
spondent has a tendency and capacity to eliminate from the said trade 
all actual competitors and to exclude therefrom all potential com- 
petitors who do not adopt and use said method or an equivalent or 
similar method. 

Par. 6. The aforementioned method, acts, and practices of respond- 
ent are all to the prejudice and injury of the public and of respondent’s 
competitors, as above alleged, and constitute unfair methods of com- 
petition in commerce within the intent and meaning of section 5 of 
an act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on February 1, 1938, issued its com- 
plaint in this proceeding and caused same to be served upon the 
respondent, Fascination Candy Co., a corporation, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of an answer thereto by said respondent, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Henry C. Lank, D. C. Daniel, George F. Foulkes, 
and L. P. Allen, Jr., and testimony on behalf of said respondent was 
introduced by Harry M. Kroon, its attorney, before William C. 
Reeves, Arthur F. Thomas, and Miles J. Furnas, examiners for said 
Commission theretofore duly designated by it, which testimony was 
reduced to writing and filed in the office of the Commission, together 
with numerous pieces of documentary evidence received as exhibits. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, the testi- 
mony, and other evidence and briefs in support of the complaint; 
no briefs were filed by on on behalf of said respondent and oral 
argument was waived by it, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacraryH 1. The respondent, Fascination Candy Co., is a corpora- 
tion organized under the laws of the State of Illinois, with its prin- 
cipal place of business at Chicago in said State; it is engaged in the 
business of the manufacture and sale of candy; it causes quantities 
of the candy manufactured by it to be transported, when sold, from 
its place of business in Chicago, in the State of Illinois, through and 
into, or into, other States of the United States to respective pur- 
chasers thereof, and in the course and conduct of its said business 
said respondent has been, and is now, in active competition with 
various persons and partnerships and other corporations also engaged 
in the manufacture and sale, or the sale, of candy in commerce among 
several of the States of the United States. 

Par. 2. The respondent. Fascination Candy Co., manufactures pack- 
aged chocolate candy exclusively; its annual sales aggregate between 
$260,000 and $300,000; approximately one-half of such sales have been 
made to jobbers in States other than the State of Illinois; in 1936 and 
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1937 it sold assortments of candy suitable for distribution by the use 
of a device sometimes described as punch boards and push cards; with 
some of these assortments, push cards were packed by respondent in 
the containers along with the candy and with other such assortments 
the candy was sold by respondent without the cards, but when re- 
quested by the customer respondent had the cards or punchboards sent 
direct to the customer from the manufacturer of such cards and boards; 
the sales by respondent with which such cards or boards were furnished 
aggregated between $2,000 and $3,000 annually. One of the cards so 
furnished by respondent had printed thereon 30 girls’ names, each im- 
mediately above a disk which concealed a number and in the upper 
right-hand corner was a larger disk in the form of a seal which con- 
cealed a name which was the same as the name above 1 of the smaller 
disks, with the following printed matter on each of said cards: 
Take home this fancy package 
of delicious assorted 
chocolates ; name under seal 
wins; 1¢ to 5¢; no higher 

These cards were used by retail dealers in the distribution of such 
assortments of candy as follows: Members of the public were solicited 
to select one or more of the names on one of the cards and to pay the 
number of cents indicated by the number concealed by each of the 
disks below each of the names selected, except that persons who ob- 
tained numbers higher than five paid only 5 cents. When all names 
on one of the cards were selected and collections made, the larger disk 
was then opened and the name concealed thereby disclosed, and the 
prize, which consisted of a basket filled with candy, was then given to 
the person who had selected the name which was the same as that con- 
cealed by the seal. In the use of one of these cards, as stated, the 
selection of a name which would entitle the selector to a basket of 
candy or whether the charge for each selection made was 1 cent, 2 
cents, 3 cents, 4 cents, or 5 cents was wholly a matter of chance. With 
other assortments of candies sold by it, respondent has furnished push 
cards of various types and designs and with still other such assortments 
respondent has furnished devices sometimes known as punchboards 
with various articles of merchandise given as prizes, but all such cards 
and boards so furnished by respondent were designed and intended for 
use in the distribution of candies wholly by lot or chance and were of 
the same general nature and operated in substantially the same man- 
ner as were the push cards described herein. 

Par. 3. The Commission finds that the candies and articles of mer- 
chandise intended for use as special prizes in the operation of the 
push cards and punchboards as described in paragraph 2 hereof, were 
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sold by respondent to jobbers and with such sales it furnished push 
cards or punchboards, or both, and such candies and articles of mer- 
chandise so sold to jobbers were resold by them with the accompany- 
ing push cards or punchboards to retail dealers, and such candies and 
articles of merchandise were resold by the retail dealers to the pur- 
chasing public by the use of one or the other of the devices and in the 
manner and by the sales plan described in paragraph 2 hereof. The 
Commission further finds that respondent by furnishing such cards 
and boards, or either type of said devices, with the candies and arti- 
cles of merchandise sold by it, thereby supplied to and placed in the 
hands of others the means by which games of chance, gift enterprises, 
and lotteries have been conducted. The Commission further finds 
that the use of such cards and boards, or either of such devices, in 
the resale and distribution by retail dealers of the candies and articles 
of merchandise sold by respondent, involved a game of chance or the 
sale of a chance and that the use of such methods in the sale and dis- 
tribution of such candies and articles of merchandise was a practice 
of the sort which is contrary to the established public policy of the 
Government of the United States and is in violation of the laws of 
several of the States of the United States. 

Par. 4. There are among the competitors of respondent persons, 
partnerships, and corporations engaged in the manufacture and sale, 
or the sale, of candies and articles of merchandise of the same general 
nature as those sold by respondent and in commerce between and 
among various States of the United States, which competitors were 
unwilling to employ in the sale and distribution of candies and 
articles of merchandise dealt in by them, any method or sales plan 
which involved games of chance, gift enterprises, or lottery schemes, 
and refrained from the use of such practices, and as a result were 
placed at a disadvantage in competition. Many purchasers of can- 
dies and articles of merchandise from respondent were attracted by 
the element of chance involved in the sale and distribution of such 
candies and articles of merchandise by the use of push cards and 
punchboards furnished by respondent, and were thereby induced to 
purchase such candies and articles of merchandise offered for sale by 
respondent, in preference to similar candies and articles of merchan- 
dise offered for sale by competitors of respondent who did not fur- 
nish -with candies and articles of merchandise sold by them similar 
push cards and punch cards or similar devices, and as a result jobbers 
purchased a substantial amount of candies and articles of merchan- 
dise from respondent with the result that trade was thereby diverted 
unfairly to respondent from said competitors. 
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The acts and practices of respondent, as herein found, are all to the 
injury and prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of the provisions of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony, and other evidence taken before Arthur F. 
Thomas, William C. Reeves, and Miles J. Furnas, examiners of the 
Commission theretofore duly designated by it, in support of the 
allegations of the complaint and in opposition thereto, brief of 
counsel for the Commission filed herein (respondent having filed no 
brief and ora] argument not having been requested), and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Fascination Candy Co., a cor- 
poration, its officers, representatives, agents, and employees, directly 
or through any corporate or other device in connection with the 
offering for sale, sale and distribution of candy, or any other mer- 
chandise in commerce as commerce is defined in the Federal Trade 
Commission Act, do forthwith cease and desist from: 

1. Selling or distributing candy or any other merchandise so 
packed and assembled that sales of said candy or other merchandise 
to the general public are to be made, or may be made, by means of a 
lottery, gaming device, or gift enterprise. 

2. Supplying to, or placing in the hands of others, packages or 
assortments of candy or other merchandise together with push or 
pull cards, punchboards or any other lottery devices, which said 
push or pull cards, punchboards or other lottery devices are to be 
used, or may be used, in selling or distributing said candy or other 
merchandise to the general public. 

3. Supplying to or placing in the hands of others push or pull 
cards, punchboards, or any other lottery devices, either with assort- 
ments of candy or other merchandise, or separately, which said push 
or pull cards, punchboards, or other lottery devices, are to be used 
or may be used in selling or distributing such candy or other mer- 
chandise to the general public. 
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4. Selling or otherwise distributing any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which 
it has comphed with this order. 
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C. R. ANTHONY COMPANY, BURRELL-BERGER, INC., MISS 
PLAZA, INC., SAMUEL R. PARNES, INC., AND GORGEOUS 
FROCKS, INC. 


MODIFIED CEASE AND DESIST ORDER 
Docket 3834. Order, Apr. 30, 1940 


Order modifying prior order of September 12, 1939, 29 F. T. C. 922, 928, so as to 
require the four corporate respondent sellers of merchandise, and their offi- 
cers, etc., in connection with sale, ete., of any merchandise or commodities in 
interstate commerce, to forthwith cease and desist from paying or granting, 
ete., to respondent C. R. Anthony Co., directly or indirectly, as below specified, 
any fee or commission, or brokerage or allowance in lieu thereof, upon pur- 
chases made by said last-named respondent in its own or any other name, and 
to require said C. R. Anthony Co., its officers, etc., in connection with purchase 
by it of merchandise, etc., as above set forth, to cease and desist from receiving 
or accepting any fee or commission as brokerage, or any allowance in lieu 
thereof, in its own name, in that of the Anco Co., or in any other name. 

Mr. Frank Hier for the Commission. 
Cantrell, Savage & McCloud, of Oklahoma City, Okla., for C. R. 

Anthony Co. 

Mr. Meyer Halpern, of New York City, for Burrell-Berger, Inc. 
Mr. Samuel M. Reiss, of New York City, for Miss Plaza, Inc. 

Mr. Maxwell Parnes, of New York City, for Samuel R. Parnes, Inc. 
Goldberg & Hatterer, of New York City, for Gorgeous Frocks, Inc. 


Moptriep Orper To CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the motion of W. T. Kelley, chief counsel, to modify the 
order to cease and desist heretofore issued on September 12, 1939, in 
this cause, and all respondents having failed to show cause within 10 
days from the service of a true copy of said motion upon them by regis- 
tered mail at their principal offices and places of business why said 
motion should not be granted and said order to cease and desist not be 
modified as prayed for: 

It is ordered, That respondents Burrell-Berger, Inc., Miss Plaza, 
Inc., Samuel R. Parnes, Inc., Gorgeous Frocks, Inc., and their officers, 
representatives, agents, and employees, in connection with the sale and 
distribution of any merchandise or commodities in interstate com- 
merce, do forthwith cease and desist from paying or granting or caus- 
ing or permitting to be paid or granted to the C. R. Anthony Co., 
directly or under the name of The Anco Co., or in or under any other 
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name, its agents, representatives, or any intermediary acting in fact 
for or in behalf of or subject to the direct or indirect control of the 
C. R. Anthony Co., any fee or commission as brokerage or any allow- 
ance in lieu thereof, upon purchases made by the respondent, C. R. 
Anthony Co., in its own or any other name. 

It is further ordered, That respondent, C. R. Anthony Co., its officers, 
representatives, agents, and employees, in connection with the purchase 
by it of merchandise or commodities in interstate commerce do forth- 
with cease and desist from receiving or accepting any fee or commission 
as brokerage or any allowance in lieu thereof in its own name, in the 
name of The Anco Co., or in any other name. 

It is further ordered, That the respondents, and each of them, shall 
within 60 days after service upon them of this order file with the Com- 
mission a report in writing setting forth in detail the manner and form 
in which they have complied with this order. 
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CONRAD SCHICKERLING, TRADING AS CONRAD 
SCHICKERLING RESEARCH LABORATORY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4042. Complaint, Feb. 28, 1940—Decision, Apr. 30, 1940 


Where an individual engaged in sale and distribution of various types of incan- 


descent lamps for use with photography, to purchasers in various other 
States and in the District of Columbia, in substantial competition with 
others engaged in sale and distribution, in commerce as aforesaid, of such 
lamps adapted to and used for same general purposes— 


(a) Represented, in advertisements of said products in newspapers, periodicals 


and other publications in general circulation among the various States, and 
in circulars, price lists and other printed or written matter distributed 
among purchasers and prospective purchasers, that his “Mushroom Bulb 
Photo Flood Lamp,” or “Full Sun Spectrum Photo Flood Krypton Lamp,” 
was 8 amperes and had output of 38,000 lumens, and contained a coil fila- 
ment or cooling coil between wire and filament peculiar to said particular 
device and not found in the ordinary lamp, facts being said lamp was not 8 
amperes, but substantially less, had a lumen output substantially less than 
that set forth, and did not contain coil filament or cooling coil between wire 
and filament peculiar to device in question, but only such a coil as is used 
in practically all lamps of said general nature; 


(6) Represented, as aforesaid, that said lamp was more effective in blackening 


(c) 


a negative than other lamps used for the same purpose, and had a 10-hour 
peak performance, was covered by United States patent rights belonging 
to him and contained rare gases not ordinarily contained in other lamps of 
same type, and that said lamp contained crypton gas and had average life 
of 20 hours at 115 volts, and contained, or had, or brought about, color 
balance, facts being it did not have an improved color balance, or color 
balance of any kind whatsoever, was not more effective in blackening a nega- 
tive than other lamps used for said purpose, had a peak performance of 
substantially less than 10 hours, was not covered by patent as aforesaid, 
contained no rare gases not ordinarily used in such devices of same type, 
but contained ordinary argon nitrogen gases used in majority of other 
lamps of same kind or type, did not contain crypton gas, except for small 
amount found in all argon gas, and average life of said bulb was substan- 
tially less than 20 hours at 115 volts; 

Represented that his said “Photo Enlarging Lamp” contained coil filament 
or cooling coil between wire and filament, and that such a device or arrange- 
ment was peculiar to his lamp and not be found in ordinary lamp, and that 
his said lamp contained crypton gas, facts being it did not contain such a 
cool coil or cooling coil, which, found in practically all lamps of such general 
nature, would not be peculiar to his said device, and it did not contain 
erypton gas except for small amount found in all argon gas, used in most 
other lamps of same type; 


(d) Represented that his “1,000 Flash’ Photo-Flash-Flood-Lamp” had Dufay 


color correction, and that he might rightfully use such correction with or 
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(e) 


(f) 


Complaint SOE iEEG: 


in said lamps, and that it was a flash bulb or flashed instantaneously, and 
that for a split second it produced flash or light more intense than at any 
other time, facts being it did not have such correction and he had no right 
to use same with or in said device, which was not a flash bulb, but a flood 
lamp, and it did not flash instantaneously as do flash bulbs, nor have a 
split second, or any other period of time, producing flash or light more 
intense than that produced at any other time; 

Represented that his “ ‘200 Flash’ Photo Lamp” was a flash lamp which 
worked automatically, and would flash 200 times and replace 200 ordinary 
flashlight bulbs, and that it was made under his United States patent rights, 
facts being it was not a flash lamp, but primarily a flood lamp, did not 
work automatically since it was necessary to shut off current or remove 
lamp from socket after each flash, failing which it would not light up 
accurately when next used, and it would not replace 200 flashlight bulbs 
or any other number of ordinary flashlight bulbs, and was not covered by 
a United States patent; and 

Made use of trade name including words “Research Laboratory,” for the 
conduct of his said business, and displayed such name in his aforesaid 
advertisements, and thereby represented that, as part of business in question, 
he owned, controlled, .and directed a research laboratory where such work 
was conducted in connection with the production of his said lamps, facts 
being he neither owned, controlled, nor directed any such laboratory, and 
at no time concerned engaged in direction, control, or conduct of any such 
research work; 


With tendency and capacity to mislead purchasers and prospective purchasers 


into erroneous and mistaken belief that his said representations, as above 
set forth, were true, and to induce them to purchase said lamps on account 
thereof, and thereby to divert trade unfairly to him from competitors en- 
gaged in sale in commerce of incandescent lamps used in photography, 
and including those who, in the sale of their said products, do not similarly 
or in any manner misrepresent the same or matters pertaining thereto; to 
the substantial injury of competition in commerce: 


Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Mr. Donovan R. Divet for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that Conrad Schickerling, an 
individual trading as Conrad Schickerling Research Laboratory, here- 
inafter referred to as respondent, has violated the provisions of said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent Conrad Schickerling is an individual 
trading as Conrad Schickerling Research Laboratory, with his office 
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and principal place of business at 589 Central Avenue, in the city of 
Orange, State of New Jersey. 

Par. 2. Respondent is now and for more than 8 years last past has 
been engaged in the sale and distribution in commerce between and 
among the various States of the United States of various types of 
incandescent lamps, including incandescent lamps known as Schicker- 
ling Mushroom Bulb Photo Flood Lamps, sometimes known as 
Schickerling Full Sun Spectrum Photo Flood Krypton Lamps, 
Schickerling Photo Enlarging Lamps, Schickerling “1,000 Flash” 
Photo-Flash-Flood-Lamps, and Schickerling “200 Flash” Photo 
Lamps, all of which said lamps are sold and distributed by respondent 
for use in connection with photography. Respondent, in the course 
and conduct of said business during the time aforesaid, caused and 
does now cause his said lamps, when sold, to be transported from his 
said place of business in New Jersey, to, into, and through States of 
the United States other than New Jersey and into the District of 
Columbia to the purchasers thereof. 

Par. 3. During the time above mentioned, other individuals, and 
firms and corporations, in various States of the United States have been 
and are now engaged in the sale and distribution in commerce among 
and between the various States of the United States and in the District 
of Columbia of incandescent lamps adapted to and used for the same 
general purposes as respondent’s said lamps. Respondent has been, 
during the time aforesaid, and now is in substantial competition in 
commerce between and among the various States of the United States 
in the sale of his said incandescent lamps with such other individuals, 
firms, and corporations. 

Par. 4. In the course and conduct of his aforesaid business and in 
furtherance of the sale of his products, respondent has caused various 
statements and representations relative to said products to be inserted 
in newspapers, periodicals and other publications having a general 
circulation among and between the various States of the United 
States, and in circulars, price lists, and other printed and written 
matter distributed among purchasers, and prospective purchasers. 
Among and typical of the statements and representations made by 
respondent concerning the said Schickerling Mushroom Bulb Photo 
Flood Lamp, sometimes described as Full Sun Spectrum Photo Flood 
Krypton Lamp, are the following: 

8 amperes 

38,000 lumens 

Concentrated cool coil filament 

Improved color balance 


Much higher actinic value 
10 hour peak performance 
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Made under license of United States patent rights of Conrad Schickerling 

Rare inert gases 

“Krypton” Lamp 

Rated average laboratory life at 115 volts is 20 hours 

Among and typical of the statements and representations dis- 
seminated and caused to be disseminated concerning respondent’s said 
Schickering Photo Enlarging Lamp is that it is a “Koolkoil Krypton” 
lamp. 

Among and typical of the statements and representations dis- 
seminated and caused to be disseminated as aforesaid, concerning 
respondent’s said Schickerling “1,000 Flash” Photo-Flash-Flood- 
Lamp, are the following: 

Dufay Color Correction Lamps and 

Dufay-Flash Color Correction Lamps 

Automatic controlled—each extra ordinary instantaneous flash of approxi- 
mately 52,000 lumens of a few seconds durations, producing artificial sunlight 
illumination at split second peak of light. 

Among and typical of the statements and representations dis- 
seminated and caused to be disseminated concerning respondent’s said 
Schickerling “200 Flash” Photo Lamp, are the following: 

Schickerling “200 Flash” (works automatically) Photo-Lamp; 200 flashes in 
one bulb. 

This new bulb replaces 200 ordinary flash light bulbs 

Made under license of United States patent rights of Conrad Schickerling. 

PAR.) 0: Through the use of the above and foregoing statements 
and representations, as well as others of similar import and meaning 
not herein set out, the respondent represents and implies: 

That respondent’s said Mushroom Bulb Photo Flood Lamp, some- 
times described as Schickerling Full Sun Spectrum Photo Flood 
Krypton Lamp, is 8 amperes and has a lumen output of 38,000 
lumens; contains a coil filament; or that it contains a cooling coil 
between the wire and filament and that such device or arrangement 
is peculiar to respondent’s lamp or is not to be found in the ordinary 
Jamp; is more effective in blackening a negative than other lamps used 
for the same purpose, and has a 10-hour peak performance; is covered 
by United States patent rights belonging to respondent, and contains 
rare gases not ordinarily contained in other lamps of the same type; 
contains crypton gas and has an average life of 20 hours at 115 volts; 
and contains, or has, or brings about, color balance. 

) al : a: : 

That penee seni said Schickerling Photo Enlarging Lamp con- 
tains a aa ament; or that it contains a cooling coil between the 
wire =e i) are and that such device or arrangement is peculiar to 
respondent's lamp or 1s not to be found in the ordinary lamp; and 
that said lamp contains crypton gas. 
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That respondent’s said “1,000 Flash” Photo-Flash-Flood-Lamp has 
Dufay color correction, and that respondent may rightfully use 
Dufay color correction with or in said lamp; and that it is a flash 
bulb or flashes instantaneously, and for a split second produces a flash 
or a light more intense than at any other time. 

That respondent’s said “200 Flash” Photo Lamp is a flash lamp 
which works automatically; that it will flash 200 times and replace 
200 ordinary flashlight bulbs; and is made under United States pate 
rights of respondent. 

Par. 6. The above and foregoing statements and representations 
are false, misleading and deceptive for, in truth and in fact, respond- 
ent’s said Mushroom Bulb Photo Flood Lamp sometimes described 
as Schickerling Full Sun Spectrum Photo Flood Krypton Lamp, is 
not 8 amperes but is substantially less, and it has a lumen output of 
substantially less than 38,000 lumens. It does not contain a coil 
filament and a cooling coil betwen the wire and filament which is 
peculiar to respondent’s lamp but only such a coil as is used in prac- 
tically all lamps of this general nature, nor does it have an improved 
color balance or a color balance of any kind whatsoever. It is not 
more effective in blackening a negative than other lamps used for 
the same purpose, and it has a peak performance of substantially less 
than 10 hours, and it is not covered by a United States patent. It 
does not contain rare gases not ordinarily used in incandescent lamps 
of the same type, but, on the contrary, contains the ordinary argon 
nitrogen gases used in the majority of other incandescent lamps of 
this kind or type. It does not contain crypton gas except for the 
small amount found in all argon gas. The average life of this bulb 
is substantially less than 20 hours at 115 volts. 

Said Schickerling Photo Enlarging Lamp does not contain a cool 
coil or a cooling coil between the wire and filament. A cooling coil 
between the wire and filament would not be peculiar to respondent’s 
said lamp, for such cooling coils are found in practically all lamps 
of this general nature. Said bulb does not contain crypton gas 
except for the small amount found in all argon gas which argon gas 
is used in most other lamps of this same type. 

Respondent’s said “1,000 Flash” Photo-Flash-Flood-Lamp does 
not have Dufay color correction and respondent does not have and 
never has had the right to use Dufay color correction with or in 
said lamp. It is not a flash bulb but is a flood lamp. It does not 
flash instantaneously as do flash bulbs and it does not for a split 
second or for any period of time produce a flash or a light more 
intense than that produced at any other time. In truth and in fact, 
the bulb known in photography as a flash bulb can be used but 
once as it burns out in one lighting. Respondent’s said “200 Flash” 
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Photo Lamp is not a flash lamp but is primarily a flood lamp. It 
does not work automatically because it is necessary to shut off the 
electric current or to remove the lamp from the socket after each 
flash, for without such shutting off or removal the said lamp will not 
light up accurately the next time it is used. Said globe will not 
replace 200 flashlight bulbs or any other number of ordinary flash- 
light bulbs and it is not covered by a United States patent. 

Par. 7. Respondent at all times herein mentioned has conducted 
and now does conduct his said business under the name of Conrad 
Shickerling Research Laboratory, and on the said advertisements 
heretofore mentioned has printed and does print or cause to be 
printed the words “Conrad Shickerling Research Laboratory.” By 
the use of said name and said words respondent represents that as a 
part of said business he owns, controls, and directs a laboratory 
where research work is conducted in connection with the production 
of his said lamps. In truth and in fact, respondent does not own, 
control, or direct and never at any time herein mentioned has owned, 
controlled, or directed a laboratory where such research work is con- 
ducted, and respondent is not now and at no time herein mentioned 
has been engaged in the direction, control, or conduct of any such 
research work. 

Par. 8. The aforesaid acts and practices, used by respondent in 
connection with the offering for sale and sale of his said incandes- 
cent lamps, have had and now have the tendency and capacity to 
mislead purchasers and prospective purchasers thereof into the er- 
roneous and mistaken belief that said representations as herein al- 
leged are true and to induce them to purchase said lamps on ac- 
count thereof, and thereby to divert trade unfairly to respondent 
from competitors engaged in the sale in commerce between and 
among the various States of the United States and in the District 
of Columbia of incandescent lamps used in photography. There are 
among the competitors of respondent mentioned in paragraph 3 
hereof of those who in the sale of their incandescent lamps do not 
similarly or in any manner misrepresent the same or matters per- 
taining thereto. As a result of respondent’s said practices, as herein 
set forth, substantial injury has been and is now being done by 
respondent to competition in commerce between and among the 
various States of the United States. e 

Par. 9. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade ‘Commis- 
sion Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 28th day of February 1940, 
issued and served its complaint in this proceeding upon the respondent, 
Conrad Schickerling, an individual, trading as Conrad Shickerling 
Research Laboratory, charging him with the use of unfair methods of 
competition and unfair and deceptive acts and practices in commerce, 
as “commerce” is defined in the Federal Trade Commission Act, in 
violation of the provisions of said act. On the 15th day of March 
1940, the respondent filed his answer, in which answer he admitted all 
the material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearing as to said facts. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its conclu- 
sion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Conrad Schickerling is an individual 
trading as Conrad Schickerling Research Laboratory, with his office 
and principal place of business at 589 Central Avenue, in the city of 
Orange, State of New Jersey. 

Par. 2. Respondent is now and for more than 3 years last past has 
been engaged in the sale and distribution, in commerce between and 
among the various States of the United States, of various types of 
incandescent lamps, including incandescent lamps known as Schicker- 
ling Mushroom Bulb Photo Flood Lamps, sometimes known as 
Schickerling Full Sun Spectrum Photo Flood Krypton Lamps, 
Schickerling Photo Enlarging Lamps, Schickerling “1,000 Flash” 
Photo-Flash-Flood-Lamps, and Schickerling “200 Flash” Photo 
Lamps, all of which said lamps are sold and distributed by respondent 
for use in connection with photography. Respondent, in the course 
and conduct of said business during the time aforesaid, caused and 
does now cause his said lamps, when sold, to be transported from his 
said place of business in New Jersey to, into, and through States of 
the United States other than New Jersey and into the District of 
Columbia, to the purchasers thereof. 

Par. 3. During the time above mentioned, other individuals, and 
firms and corporations, in various States of the United States have 
been and are now engaged in the sale and distribution, in commerce 
among and between the various States of the United States and in 
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the District of Columbia, of incandescent lamps adapted to and used 
for the same general purposes as respondent’s said lamps. Respond- 
ent has been, during the time aforesaid, and now is in substantial 
competition, in commerce between and among the various States of 
the United States, in the sale of his said incandescent lamps with such 
other individuals, firms, and corporations. 

Par. 4. In the course and conduct of his aforesaid business and in 
furtherance of the sale of his products, respondent has caused various 
statements and representations relative to said products to be inserted 
in newspapers, periodicals, and other publications having a general 
circulation among and between the various States of the United States, 
and in circulars, price lists, and other printed and written matter dis- 
tributed among purchasers and prospective purchasers. Among and 
typical of the statements and representations made by respondent con- 
cerning the said Schickerling Mushroom Bulb Photo Flood Lamp, 
sometimes described as Full Sun Spectrum Photo Flood Krypton 
Lamp, are the following: 

8 amperes 

38,000 lumens 

Concentrated cool coil filament 

Improved color balance 

Much higher actinic value 

10-hour peak performance 

Made under license of U. 8S. Patent rights of Conrad Schickerling. 

Rare inert gases 

“Krypton” Lamp 

Rated average laboratory life at 115 volts is 20 hours. 

Among and typical of the statements and representations dissemi- 
nated and caused to be disseminated concerning respondent’s said 
Schickerling Photo Enlarging Lamp is that it is a “Koolkoil Krypton” 
lamp. 

Among and typical of the statements and representations dissemi- 
nated and caused to be disseminated as aforesaid, concerning respond- 
ent’s said Schickerling “1,000 Flash” Photo-Flash-Flood-Lamp, are 
the following: 

Dufay Color Correction Lamps and 

Dufay-Flash Color Correction Lamps. 

Automatic controlled—each extra ordinary instantaneous flash of approx. 
52,000 lumens of a few seconds durations, producing artificial sunlight illumi- 
naton at split second peak of Light. 

Among and typical of the statements and representations dissemi- 
nated and caused to be disseminated concerning respondent’s said 
Schickerling “200 Flash” Photo Lamp, are the following: 

Schickerling “200 Flash” (works automatically) Photo-Lamp; 200 flashes 
in one bulb. 
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This new bulb replaces 200 ordinary flashlight bulbs. 

Made under license of U. S. Patent rights of Conrad Schickerling. 

Par. 5. Through the use of the above and foregoing statements and 
representations, as well as others of similar import and meaning not 
herein set out, the respondent represents and implies: 

That respondent’s said Mushroom Bulb Photo Flood Lamp, some- 
times described as Schickerling Full Sun Spectrum Photo Flood Kryp- 
ton Lamp is 8 amperes and has a lumen output of 38,000 lumens; con- 
tains a coil filament; or that it contains a cooling coil between the wire 
and filament and that such device or arrangement is peculiar to 
respondent’s lamp or is not to be found in the ordinary lamp; is 
more effective in blackening a negative than other lamps used for the 
same purpose, and has a 10-hour peak performance; is covered by 
United States patent rights belonging to respondent, and contains 
rare gases not ordinarily contained in other lamps of the same type; 
contains crypton gas and has an average life of 20 hours at 115 
volts; and contains, or has, or brings about, color balance. 

That respondent’s said Schickerling Photo Enlarging Lamp con- 
tains a coil filament; or that it contains a cooling coil between the 
wire and filament and that such a device or arrangement is peculiar 
to respondent’s lamp or is not to be found in the ordinary lamp; and 
that said lamp contains ecrypton gas. 

That respondent’s said “1,000 Flash” Photo-Flash-Flood-Lamp has 
Dufay color correction, and that respondent may rightfully use 
Dufay color correction with or in said lamp; and that it is a flash 
bulb or flashes instantaneously, and for a split second produces a 
flash or a light more intense than at any other time. 

That respondent’s said “200 Flash” Photo Lamp is a flash lamp 
which works automatically; that it will flash 200 times and replace 
200 ordinary flashlight bulbs; and is made under United States 
patent rights of respondent. 

Par. 6. The above and foregoing statements and representations are 
false, misleading, and deceptive for, in truth and in fact, respond- 
ent’s said Mushroom Bulb Photo Flood Lamp sometimes described 
as Schickerling Full Sun Spectrum Photo Flood Krypton Lamp, is 
not 8 amperes but is substantially less, and it has a lumen output 
of substantially less than 38,000 lumens. It does not contain a coil 
filament, or a cooling coil between the wire and filament which is 
peculiar to respondent’s lamp but only such a coil as is used in prac- 
tically all lamps of this general nature, nor does it have an improved 
color balance or a color balance of any kind whatsoever. It is not 
more effective in blackening a negative than other lamps used for 
the same purpose, and it has a peak performance of substantially 
less than 10 hours, and it is not covered by a United States Patent. 
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It does not contain rare gases not ordinarily used in incandescent 
lamps of the same type, but, on the contrary, contains the ordinary 
argon nitrogen gases used in the majority of other incandescent lamps 
of this kind or type. It does not contain crypton gas except for the 
small amount found in all argon gas. The average life of this bulb 
is substantially less than 20 hours at 115 volts. 

Said Schickerling Photo Enlarging Lamp does not contain a cool 
coil or a cooling coil between the wire and filament. A: cooling coil 
between the wire and filament would not be peculiar to respondent’s 
said lamp, for such cooling coils are found in practically all lamps 
of this general nature. Said bulb does not contain crypton gas except 
for the small amount found in all argon gas which argon gas is used 
in most other lamps of this same type. 

Respondent’s said “1,000 Flash” Photo-Flash-Flood-Lamp does not 
have Dufay color correction and respondent does not have and never 
has had the right to use Dufay color correction with or in said lamp. 
It is not a flash bulb but is a flood lamp. It does not flash instan- 
taneously as do flash bulbs and it does.not for a split second or for 
any period of time produce a flash or a light more intense than that 
produced at any other time. In truth and in fact, the bulb known 
in photography as a flash bulb can be used but once as it burns 
out in one lighting. Respondent’s said “200 Flash” Photo Lamp 
is not a flash lamp but is primarily a flood lamp. It does not work 
automatically because it is necessary to shut off the electric current 
or to remove the lamp from the socket after each flash, for without 
such shutting off or removal the said lamp will not light up accu- 
rately the next time it is used. Said globe will not replace 200 
flashlight bulbs or any other number of ordinary flashlight bulbs 
and it is not covered by a United States patent. 

Par. 7. Respondent at all times herein mentioned has conducted 
and now does conduct his said business under the name Conrad 
Schickerling Research Laboratory, and on the said advertisements 
heretofore mentioned has printed and does print or cause to be 
printed the words “Conrad Schickerling Research Laboratory.” By 
the use of said name and said words respondent represents that as a 
part of said business he owns, controls and directs a laboratory 
where research work is conducted in connection with the production 
of his said lamps. In truth and in fact, respondent does not own, 
control, or direct and never at any time herein mentioned has owned, 
controlled, or directed a laboratory where such research work is 
conducted, and respondent is not now and at no time herein men- 
tioned has been engaged in the direction, control, or conduct of any 
such research work. 
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Par. 8. The aforesaid acts and practices, used by respondent in 
connection with the offering for sale and sale of his said incan- 
descent lamps, have had and now have the tendency and capacity 
to mislead purchasers and prospective purchasers thereof into the 
erroneous and mistaken belief that said representations as herein 
alleged are true and to induce them to purchase said lamps on ac- 
count thereof, and thereby to divert trade unfairly to respondent 
from competitors engaged in the sale in commerce between and 
among the various States of the United States and in the District of 
Columbia of incandescent lamps used in photography. There are 
among the competitors of respondent mentioned in paragraph 3 
hereof those who in the sale of their incandescent lamps do not 
similarly or in any manner misrepresent the same or matters per- 
taining thereto. As a result of respondent’s said practices, as herein 
set forth, substantial injury has been and is now being done by 
respondent to competition in commerce between and among the 
various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice of the public and of respondent’s competi- 
tors and constitute unfair methods of competition in commerce and 
unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard and considered by the Federal 
Trade Commission upon the complaint, and the answer of respond- 
ent, in which answer respondent admits all the material allegations 
of fact set forth in said complaint and states that he waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion 
that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Conrad Schickerling, his repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, in connection with the offering for sale, sale and 
distribution of the incandescent lamps now known as Schickerling 
Mushroom Bulb Photo Flood Lamps, sometimes known as Schicker- 
ling Full Sun Spectrum Photo Flood Krypton Lamps, and of the 
incandescent lamps now known as Schickerling Photo Enlarging 
Lamps, and of the incandescent lamps now known as “1,000 Flash” 
Photo-Flash-Flood-Lamps, and of the incandescent lamps now 
known as “200 Flash” Photo Lamps, whether sold under these names 
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or under any other names in commerce, as commerce is defined in 
the Federal Trade Commission Act, do forthwith cease and desist 
from; 

1. Representing that the amperage of respondent’s said Mushroom 
Bulb Photo Flood Lamp, sometimes described as Schickerling Full 
Sun Spectrum Photo Flood Krypton Lamp, is 8 amperes or any num- 
ber of amperes in excess of that actually present, or that the lumen out- 
put is 88,000 lumens or any other number of lumens in excess of the 
lumens actually produced; or that said lamp contains a coil filament, 
or contains a cooling coil between the wire and filament; that said lamp 
is more effective in blackening a negative than other lamps used for the 
same purpose, or has a 10-hour peak performance or is covered by 
United States patent rights; that it contains rare gases not ordinarily 
contained in lamps of the same type, or that it contains krypton gas; 
that it contains or has or brings about color balance, when such is not 
the fact; that such a device or arrangement as a coil filament, or cooling 
coil between wire and filament, is peculiar to respondent’s said lamp 
or is not to be found in the ordinary lamps used for the same purpose; 
or that the average life of its said lamp is 20 hours on a 115-volt circuit. 

2. Representing that respondent’s said Schickerling Photo Enlarg- 
ing Lamp contains a coil filament, or that it contains a cooling coil 
between the wire and filament; or that such a device or arrangement is 
peculiar to respondent’s said lamp, or is not to be found in the ordinary 
lamp, or that said lamp contains krypton gas. 

3. Representing that respondent’s said “1,000 Flash” Photo-Flash- 
Flood Lamp has Dufay color correction, or that respondent may right- 
fully use Dufay color correction with or in said lamp, or in any lamp, 
or that said lamp is a flash bulb, or flashes instantaneously, or for a split 
second produces a fiash or a light more intense than at any other time. 

4. Representing that respondent’s said “200 Flash” Photo Lamp is 
a flash lamp which works automatically, or that it is made under United 
States patent rights of the respondent, or in any way misrepresenting 
the number of times it will flash. 

5. Using the words “research laboratory” or the word “laboratory” 
or any other similar word, words, or phrases in his trade name or in 
connection with his business, when respondent does not own and oper- 
ate or directly and absolutely control an appropriately equipped labora- 
tory where research work in connection with said business is conducted 
by trained technicians. 

Lt is further ordered, That the respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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STANDARD BRANDS INCORPORATED AND STANDARD 
BRANDS OF CALIFORNIA } 


COMPLAINT, MODIFIED FINDINGS AND ORDER IN RHGARD TO THE ALLEGED 
VIOLATION OF SEC, 2 (a) OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED 


Docket 2986. Complaint, Nov. 21, 1936—Decision, May 1, 1940 


DISCRIMINATING IN PricE—CrAyton Act, Src. 2 (a) —WHETHER DUE ALLOWANCE 
ONLY FOR DIFFERENCES IN CosT OF MANUFACTURE, SALE OR DELIVERY RESULTING 
From Dirrerine MetTHops, Erc.—Cosr AscERTAINMENT—ESTIMATES—CosTs— 
IreMs, UNITS AND ALLOCATIONS. 


In proceeding in which corporation and its subsidiary, engaged on national scale 
in manufacture and sale of bakers’ yeast, chiefly, to some 25,000 customers, 
under schedule of price differentials and practices in application thereof, 
challenged as constituting discrimination in price in violation of aforesaid 
section, offered cost studies, computations, and allocations based upon lump | 
sum estimates demonstrated by their own tabulations as erroneous, dis- 
tributed results of such error throughout their cost study on basis of re- 
assumed correctness of demonstrated errors, applied repeatedly such lump 
sum estimates directly and indirectly throughout their allocations of costs, 
and augmented “by difference” partial cost data obtained by actual survey 
in order to adjust final and vital results to coincide with lump sum estimates 
made at outset, resorted to use of such lump sum estimates in allocations of 
all costs, and included in costs allocated to bakers’ yeast many items of cost 
not incurred in manufacture, sale, and delivery of such product, and many 
items of cost which should be allocated equally to each pound of such yeast: 
Held, (1) That their lump sum estimates cannot be made the basis for 
price differentials; and (2) that costs which are not incurred in the manu- 
facture, sale, or delivery of a product, and costs which should be allocated 
equally per unit to the product, cannot be made the basis for price differen- 
tials; and (3) that only such costs may be used to justify a price differen- 
tial between different purchasers of a product of like grade and quality as 
those which reflect no more than the savings made in the functions and 
activities which are essential in the manufacture, sale, or delivery resulting 
from the differing methods or quantities in which such products are to such 
customers sold or delivered. 


1The original findings and order are published in 29 ¥, T. C. 121. The effect of Com- 
mission order of May 1, modifying such original findings and order, is to include, as 
set forth in the new paragraph 15 of the findings, in lieu of the old paragraph 15 of the 
original findings, respondents’ theretofore methods in sale of foil yeast as discriminatory 
in violation of the statute involved, and to include such methods of selling said foil yeast 
within the prohibitions of the order, as set forth in the paragraph thereof relating 
thereto, on page 1157, infra. 
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DISCRIMINATING IN Price—Crayron Act, Sec. 2 (2)—QuANTITY DISCOUNTS AND 
DIFFERENTIALS—WHERE Not JUSTIFIED BY DIFFERENCES IN Cost, Erc.; BASED 
on MoNTHLY PURCHASE OR REQUIREMENT; APPLICABLE EQUALLY TO MuLti-UNIT- 
DELIVERY BUYERS; AND SPECIAL OFF-SCALE CONCESSIONS. 


Where a corporation and its Pacific coast subsidiary, which were engaged in the 


manufacture, sale, and distribution of foil yeast, and, chiefly, of bakers’ yeast 
of uniform grade and quality ; and which— 

(1) Constituted largest manufacturers of yeast in the United States, en- 
joyed between 55 and 65 percent of the total business, had 6 factories from 
the Atlantic to the Pacific, had 444 agencies and subagencies so geographi- 
cally located throughout the country that the yeast would reach such agencies 
by common carrier within 24 hours after its manufacture and be delivered 
within 24 hours from such time of arrival from the refrigerated warehouses 
maintained exclusively for its storage, and served 25,000 customers in prac- 
tically every city, town, village, and community in the United States, ranging 
from chain food organizations of national scope with 38 bakeries east of the 
Rockies and many thousands of retail stores, and baking companies of both 
national and sectional scope, with bakeries running into the scores, to smallest 
local concerns, in direct competition with the house-to-house and other selling 
by the larger enterprises; and 

(2) Gave its customers the benefit of extensive free research and mer- 
chandising service, through advising them as to results from research activi- 
ties carried on in their research laboratories and experiments made in effort 
to improve products made from yeast, and through experts employed to visit 
bakeries and render such assistance as they could to customers in overcoming 
difficulties encountered by said customers in manufacture of bread and allied 
products, through the sending of merchandising experts to instruct and advise 
customers as to how best to display their goods and secure business, through 
national advertising campaigns in periodicals and by radio, and through the 
furnishing of advertising material at cost, and at lower prices than otherwise 
comparably obtainable, to enable local bakers to tie in locally with national 
advertising campaigns, and through maintenance of free school for bakers, 
with the result that they were thereby enabled, through such services and 
their prestige and good will, to secure more favorable prices for their products 
than were competitors— 


In selling their bakers’ yeast under price lists and schedules which they did not 


(a) 


publish and with contents of which no customer was acquainted, and under 
which, as involved in instant case and applicable to large part of country 
and worked out in 11 steps, purchasers of 50,000 pounds and more of bakers’ 
yeast received price of 14 cents a pound, purchasers of 10,000 to 50,000 pounds 
received price of 1414 cents a pound, those purchasing from 7,500 to 10,000 
pounds received price of 16 cents, and prices in remaining 8 steps ranged up- 
ward from 17 cents for monthly purchases or requirements of buyer ranging 
from 5,000 to 7,500 pounds, to 25 cents for those purchasing from 1 to 150 
pounds— 

Discriminated in price between customer competitors through said scale and 
price differentials, which were not justified by reason of differences in costs of 
delivering respective quantities therein set forth, and were not shown to be 
such as make only due allowances for differences in the cost of manufacture, 
sale or delivery resulting from the differing methods or quantities in which 
such yeast was to such purchasers sold or delivered, and under which (1) 
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Nation-wide food chain, enjoying said 14-cent price on basis of purchases in 
aggregate for its large number of bakeries, requirements of no single one of 
which was such as to entitle it thereto, benefited by a saving of $25,000 over 
amounts payable for corresponding quantity purchased by 1414-cent customers, 
by $100,000 over 16-cent customers, and by increasing amounts up to $550,000 
over 25-cent customers ; (2) customers paying highest price were discriminated 
against with respect to all other customers; (8) customers paying lowest 
prices, including Nation-wide chains, were given benefit of discrimination as 
against all other customers; (4) medium-sized independent baker was dis- 
eriminated against with respect to his larger competitors and given benefit. 
of discrimination as against his smaller competitors, with greatest discrimi- 
nation in all instances in favor of most powerful competitor, and customer 
using approximately 10,000 pounds of yeast, and receiving either 16-cent or 
14%4-cent price, would need to increase monthly consumption of yeast by 
40,000 pounds, at least, or monthly output of bread by 4,000,000 pounds to 
secure 14-cent price, to which, on basis alone of delivery to separate factory 
or bakery of any customer, no customer was entitled, and (5) under which 
the effect of the disparity involved, greater per unit as between extreme price 
brackets, was increased in total volume as between medium and lower price 
brackets, so that baker taking 1,499 pounds of yeast per month and paying 
seale price of 20 cents per pound would be discriminated against in sum of 
approximately $1,080 per year, as compared with baker paying 14 cents per 
pound ; 


With result, through such scale of prices and differentials involved therein, under 


which cost of producing pound of bread was increased by one-seventh of a 
cent aS between baker paying 14 cents and one paying 25 cents, of enabling 
large bakeries and chains to make large and substantial savings which they 
might employ in the keen competition shown to exist between them and the 
smaller bakeries, and of conferring, through aforesaid and various other im- 
portant cost differentials brought about under said scale in bakery business, 
with its large sales and close margins, constituting substantial, material, and 
vital factors of competition, an advantage on purchasers of yeast at lower 
prices which might be reflected in many different ways in lessening or injur- 
ing of competition through use for periodical reductions in price or increase 
in service, sales effort, and sales appeal, to the disadvantage of the bakers 
against whom such discriminations are employed; and 


With result that effect of such discriminations in price was and might be substan- 


(b) 


tially to lessen competition and tend to create a monopoly in the sale and 
distribution of bread and allied products in the respective lines of commerce 
in which they and their customers were engaged, and to injure, destroy, or 
prevent competition with customers receiving benefit of such discrimination ; 
and 

Discriminated in price by deviating from said schedule and not selling at 
prices based upon actual quantity or volume delivered to respective pur- 
chasers, through practice of applying such schedule on basis of respective 
customers’ monthly requirements, irrespective of whether or not such require- 
ments were purchased of them, (1) between customers, on the one hand, who 
purchased all of their requirements of yeast from them, and customers who 
thus purchased only a part of their requirements, so that, under certain 
circumstances, purchaser buying his entire requirement would pay more than 
other customer buying similar quantity of them, but with larger monthly 
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requirement, and would pay, also, same amount as still other customer pur- 
chasing less, but with same monthly requirement, and (2) between customer, 
on the one hand, who purchased some but not all of his requirement from 
them, and other customer who also purchased some but not all of his require- 
ment, so that, under certain circumstances, customer purchasing given quan- 
tity, but with larger requirement, might pay less than customer purchasing 
of them similar quantity, but with smaller requirement ; 

Discriminated in price between different purchasers of their said yeast by 
deviating from said schedule, and not selling at prices based upon actual 
quantity or volume delivered to respective purchasers, through practice of 
selling to purchasers based upon their total monthly requirements or pur- 
chases instead of upon the definite quantity or volume delivered monthly to 
the separate plants, bakeries, factories, or warehouses of such respective 
customers, and under which practice food and bakery chains with numerous, 
widely scattered, separate bakeries or factories, deliveries to no one of which 
were such, as case might be, as to secure purchaser 14 cent, 141% cent, or other 
more favorable price bracket, but would have fallen in price brackets ranging 
from 1414 cents to 19 cents and as high as 23 cents, received, through such 
aggregating practice, benefit of 14-cent, 1414-cent, or 15-cent price, and bene- 
fited thereby through savings secured through such discriminations in their 
favor and against those paying scale prices, in amounts aggregating many 
thousands of dollars; and 


(d) Discriminated in price between different purchasers of their said yeast by 


deviating from said schedule and not selling at prices based upon actual 
quantity or volume delivered to respective purchasers, through selling the 
same quantity or volume monthly to different purchasers at different prices, 
under practice of selling to some customers, including larger customers and 
certain baking companies purchasing their yeast at 14-cent price, but who 
consumed less than required quantity to entitle them thereto, and to others 
similarly securing more favorable price than that to which thus entitled, 
at so-called off-scale prices or concessions granted by central office, and not 
by division managers, extent of whose authority with smaller customers did 
not exceed more than two or three cent off-scale allowance, and not in good 
faith to meet competition, but under general price policy pursued to outstrip 
competitors ; 


With result that the effect of such price discriminations, as above set forth, was 


and might be substantially to lessen competition or tend to create monopoly 
in sale and distribution of bread and allied products in the respective lines 
of commerce in which they and their customers receiving benefit of such 
discriminatory prices were engaged, and to injure, destroy or prevent compe- 
tition with customers receiving benefit of such discrimination; and 


Where said corporations, in selling their foil yeast according to price scale of 27 


(e) 


cents a dozen for 300 pieces and up, per month, and 30 cents a dozen for 
under 300 pieces— 

Discriminated in price between customer competitor purchasers of their said 
foil yeast through selling said product to independent retailers taking more 
than 3800 pieces per month at price aforesaid of 27 cents, and selling at said 
price such foil yeast also to units of corporate, voluntary and cooperative 
groups, regardless of quantity delivered during any one month to any one 
unit of such groups, members of which were competitively engaged under 
like circumstances and conditions with independent retailers who purchased 
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comparable quantities and did not receive benefit of such lower price and 
differential, which did not make only due allowance for differences in cost 
of sale and delivery resulting from differing quantities in which such foil 
yeast was to such purchasers sold and delivered, and under which differential, 
amounting annually to substantial sum, some preferred purchasers realized 
substantial savings annually over other purchasers who did not receive 
benefit thereof ; 


With the result that the effect of such price discrimination by said corporations 
might be substantially to lessen competition or tend to create a monopoly 
in the sale and distribution of foil yeast in respective lines of commerce in 
which they and their customers receiving benefits of such discriminatory 
prices were engaged, and to injure or prevent competition with customers 
receiving such benefit: 

Held, That, through use of discriminatory prices as set forth in schedule in 
question, and otherwise as above set out and indicated, said corporation and 
subsidiary violated and were violating section 2 (a) of Clayton Act. 

Before Mr. John W. Norwood, trial examiner. 

Mr, James I. Rooney and Mr. Allen C. Phelps for the Commission. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City, and 
Covington, Burling, Rublee, Acheson & Shorb, of Washington, D. C., 
‘for respondents. 


CoMPLAINnT 1 


Pursuant to the provisions of an act of Congress, approved June 19, 
1936, Public 692 (the Robinson-Patman Act), amending section 2 
of an act approved October 15, 1914 (the Clayton Act), the Federal 
Trade Commission hereby issues its complaint against Standard 
Brands Inc. and Standard Brands of California, stating the charges 
in that respect as follows: 

ParacrapnH 1. Respondent Standard Brands Inc. is a corporation 
organized and existing under and by virtue of the laws of the State 
of Delaware with its office and principal place of business at 595 
Madison Avenue in New York, N. Y. 

Respondent Standard Brands of California is a corporation organ- 
ized and existing under and by virtue of the laws of the State of Cali- 
fornia, and is a wholly owned subsidiary of the respondent Standard 

Brands Ine., and its offices are the same as those of respondent 
Standard Brands Inc. 

Respondents manufacture, sell, and distribute yeast in commerce 
to their customers located in the several States of the United States, 
causing said yeast, when sold, to be shipped from their respective 
factories in various States of the United States to the purchasers 


1Complaint published as amended by “Stipulation Amending Complaint and Answers, 
Approved by the Commission July 28, 1937,” so as to include paragraph 3—A and amend 
paragraph 5. 
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thereof located in the several States of the United States other than 
the States of origin of the shipments. 

Par. 2. In the course and conduct of their business as aforesaid, 
respondents are now, and for many years have been, in substantial 
competition with other corporations, partnerships, firms, and indi- 
viduals engaged in the business of selling and distributing yeast in 
commerce between and among the various States of the United 
States. 

Par. 3. In the course and conduct of their business as described in 
paragraphs 1 and 2 hereof, respondents, since June 19, 1936, have 
been, and are now, discriminating in price between different pur~ 
chasers of their said product of like grade and quality by giving and 
allowing certain purchasers of bakers’ yeast, used in the manufacture 
of bread and allied products, different prices than given or allowed 
other of their said purchasers competitively engaged, one with the 
other, in the sale and distribution of bread and allied products within 
the United States. 

The discrimination in price herein referred to, insofar as it applies 
to bakers’ yeast, is brought about by the respondents selling said 
bakers’ yeast to their customers upon the following terms: 


Cents per pound 


50,000 pounds ‘upsper months ee 14 
10;000 .0350;000 spounds pers mon thee eee eee ee 14% 
%,5005;toF10;000) poundskper? month 2223 tee) ee ee ee 16 
5, 000stomi,500 poundssper*month= sos fe Se eee eee 17 
3,0005tos5; 000) pOUndSs per ymnO Mi hese ie eee Seen Ee eee eS 18 
1500" Cols: 000 OU See Linn Ot hes eee 19 
1,000Stos1, 500 pounds peri onthe ee a ee ee 20 
5OOstoMEO0ORpounds sper monthee en see ae en eee 21 
SOOSTOF SOO HOUMA ST per stn Orth ee eee ee ee 22, 
THO SCOP SOORMOUNGS, OT NOt In me see ee cance en 2 
Pito oO spoundss pers month eee ee ee ee er 25 


Par, 3—A. In the course and conduct of their business as described 
in paragraphs 1 and 2 hereof, the respondents, since June 19, 1936, 
have been and are now discriminating in price between their pur- 
chasers of their product of like grade and quality by giving and 
allowing certain purchasers of bakers’ yeast used in the manufacture 
of bread and allied products different prices than given or allowed 
other of their said purchasers competitively engaged, one with the 
other, in the sale and distribution of bread and allied products within 
the United States. The discrimination in price herein referred to, 
insofar as it applies to bakers’ yeast, is brought about by the respond- 
ents selling bakers’ yeast to their customers within a given bracket 
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as set forth in said schedule in paragraph 3 hereof at prices different 
from those charged other customers in the same bracket. 

Par. 4. In the course and conduct of their business as described in 
paragraphs 1 and 2 hereof, respondents, since June 19, 1936, have 
been, and are now, discriminating in price between different pur- 
chasers of their foil yeast of like grade and quality by giving and 
allowing certain purchasers of foil yeast different prices than given 
or allowed other of their said purchasers competitively engaged, one 
with the other, in the resale of their foil yeast within the United 
States. 

The discrimination in price herein referred to, insofar as the same 
applies to the sale of their foil yeast, is brought about by the 
respondents selling foil yeast to their customers upon the following 
terms: 

Cents per dozen 
SOCEDICCESEOLETAOre Dern MOnth were S.A se SE eet 2 a ee ai 
Wesser name suUmMecesspeLemiOMbis <i se wes, 2s 2 eee ee ee ee 30 

Par. 5. The effect of said discrimination in price made by respond- 
ents, as set forth in paragraphs 3 and 3-A hereof, has been, or may 
be, substantially to lessen competition, or to injure, destroy, or pre- 
vent competition in the manufacture, sale, and distribution of bread 
and allied products; and the effect of said discrimination has been, 
or may be, to tend to create a monopoly in said favored customers 
receiving said discriminatory prices from said respondents in the dis- 
tribution of said products in the United States. 

Par. 6. The effect of said discrimination in price made by respond- 
ents, as set forth in paragraph 4 hereof, has been, or may be substan- 
tially to lessen competition, or to injure, destroy, or prevent compe- 
tition in the sale and distribution of foil yeast; and the effect of said 
discrimination has been or may be, to tend to create a monopoly in 
said favored customers receiving said discriminatory prices from 
said respondents in the distribution of foil yeast in the United States. 

Par. 7. The foregoing alleged acts of said respondents are a viola- 
tion of subsection 2 (a) of section 1 of said act of Congress approved 
June 19, 1936, entitled “An act to amend section 2 of the act entitled 
‘An act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes’, approved October 15, 1914, as 
amended (U.S. C., title 15, sec. 18), and for other purposes.” 


Report, Moprrtep Frnpines As To THE I’acrs AND ORDER 


Pursuant to the provisions of an act of Congress, approved October 
15, 1914, entitled “An act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes” (the Clayton 
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Act), as amended, by an act of Congress approved June 19, 1936, 
entitled “An act to amend section 2 of the act entitled ‘An act to sup- 
plement existing laws against unlawful restraints and monopolies, and 
for other purposes’ approved October 15, 1914, as amended (U. S. C., 
title 15, sec. 18) and for other purposes”, the Federal Trade Commis- 
sion, on November 21, 1936, issued and served its complaint in this 
proceeding upon the respondents named herein, charging that said 
respondents were and had been discriminating in price between dif- 
ferent purchasers from them of commodities of like grade and quality 
in commerce in violation of the provisions of section, 2 (a) of said 
act. After the issuance of said complaint and the filing of the re- 
spondents’ answers thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by James I. 
Rooney, attorney for the Commission, before John W. Norwood, a 
trial examiner of the Commission theretofore duly designated by it, 
and in opposition to the allegations of the complaint by Theodore 
Kiendl and Edwin F. Blair of the firm of Davis, Polk, Wardwell, 
Gardner & Reed, attorneys for the above-named respondents. On 
June 15, 1937, said complaint was amended as of the date of its issu- 
ance, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. Thereafter the proceeding regu- 
larly came on for final hearing before the Commission on the said com- 
plaint as amended, the answers thereto as amended, testimony and 
other evidence, briefs in support of the complaint and in opposition 
thereto and the oral arguments of counsel as aforesaid; and the Com- 
mission having duly considered the same and being now fully advised 
in the premises, and being of the opinion that the respondents have 
been and are violating the provisions of section 2 (a) of said Clayton 
Act, now makes these its findings as to the facts and its conclusions 
drawn therefrom. 
FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Standard Brands Ine. is a corporation 
organized and existing under and by virtue of the laws of the State 
of Delaware, with its offices and principal place of business at 595 
Madison Avenue, New York, N. Y. Respondent Standard Brands of 
California is a corporation organized and existing under and by virtue 
of the laws of the State of California with its office and principal 
place of business at San Francisco, Calif., and it is a wholly owned 
subsidiary’ and under the immediate direction and control of the 
respondent Standard Brands Ine. 

Par. 2. Respondents are engaged, among other things, in the business 
of manufacturing, selling, and distributing bakers’ yeast and foil 
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yeast, producing approximately 120,000,000 pounds yearly, of which 
10 percent to 12 percent is foil yeast and the remaining is bakers’ yeast. 
Respondents are the largest manufacturers of yeast in the United 
States and enjoy between 55 percent and 65 percent of the total yeast 
business. 

METHOD OF DOING BUSINESS 


Par. 3. The yeast is manufactured by the respondents at its six fac- 
tories located respectively at Peekskill, N. Y.; Chicago, Ill.; Pekin, 
Ill.; San Francisco, Calif.; Sumner, Wash.; and the District of 
Columbia. 

The yeast, all of which is of like grade and quality, is manufactured 
daily at these factories after which “makers’ yeast” is molded into 1- 
pound and one-half pound cakes, wrapped, and then packed in 50- 
pound cartons. Because of the perishable nature of the product, 
prompt delivery is essential, and, to accomplish this, the respondents 
maintain 444 agencies and subagencies so geographically located 
throughout the country that the yeast will reach these agencies by 
common carrier within 24 hours after its manufacture and from which 
the yeast will be delivered to respondents’ customers within 24 hours 
from the time it arrives there. At the agencies there are refrigerated 
warehouses maintained exclusively for the storage of the yeast. 

At the agencies the yeast, still in the 50-pound cartons, is placed 
upon trucks owned and operated by the respondents, from which it 
is delivered to some 25,000 customers located in practically every city, 
town, village, and community in the United States. The original 
cartons are broken by the driver-salesmen where the quantity to be 
delivered to a customer is less than 50 pounds. 

Par. 4. The daily production of yeast at the factories is based upon 
requisitions from the respective agencies, which in turn are based upon 
sales of the preceding month, standing orders, and other anticipated 
requirements from customers who are for the most part regular cus- 
tomers and whose daily requirements of yeast can be anticipated. 

Respondents require no written contracts with their customers and 
there are no commitments that cannot be terminated by either re- 

-spondents or their customers at will. However, as a general practice 

and except as otherwise shown hereafter, customers paying less than 
25 cents per pound for yeast and who purchase all of their require- 
ments from the respondents are obligated to purchase definite quan- 
tities monthly, in order to secure the yeast at the more favorable 
prices, as shown by the price schedules hereinafter referred to. 

With the exception of a few wholesale routes yeast is delivered 
from the same trucks to both large and small customers. 
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Par. 5. In the delivery of the yeast the driver-salesman takes daily 
route sheets made up at the agency headquarters, calls on the cus- 
tomers named therein, leaves the amount of yeast they require and 
either collects the cash or takes the customer’s receipt according to 
his instructions. Charge customers who receipt for the yeast are 
billed directly by the agency at the end of the month. Driver- 
salesmen solicit business from new and reclaimed prospects, but other 
salesmen or solicitors are employed by the respondents to sell re- 
spondents’ products. Many of the routes operated from the respec- 
tive agencies are exclusively bakery routes, while others are so-called 
mixed routes delivering yeast and other products sold by the 
respondents. 

Par. 6. Respondents sell their yeast under the direct supervision of 
the central office through its bakery merchandising department. This 
department operates through 16 sales divisions located respectively 
at Cambridge, Mass.; Albany, N. Y.; Buffalo, N. Y.; New York, 
N. Y.; Philadelphia, Pa.; Washington, D. C.; Cincinnati, Ohio; 
Cleveland, Ohio; Chicago, Ill.; Kansas City, Mo.; Salt Lake City, 
Utah; Seattle, Wash.; San Francisco, Calif.; St. Louis, Mo.; Dallas, 
Tex.; and Birmingham, Ala. Through these divisions respondents 
control and direct the sales of the 444 agencies and subagencies 
previously referred to. 

Par. 7. In the course and conduct of their business respondents 
maintain a research laboratory where experiments are made in an 
effort to improve products made from its yeast and the results ob- 
tained are furnished respondents’ customers. A force of experts is 
also maintained for the purpose of visiting bakeries and rendering 
such assistance as they can to respondents’ customers in overcoming 
difficulties encountered by said customers in the manufacture of 
bread and allied products. Other promotional activities of the re- 
spondents consist in the sending of merchandising experts to their 
customers and instructing them how best to display their goods and 
attract customers. Respondents also conduct national advertising 
campaigns in periodicals and by radio to promote the increased con- 
sumption of bakers’ bread; and, they also furnish advertising mate- 
rial to local bakers at actual cost which enables them to tie-in locally: 
with the national advertising campaigns. Advertising ideas and 
suggestions are not charged for and the cuts and folders for which 
charges are made are based on purchases of large quantities by the 
respondents and the costs to the customers are much less than if 
produced locally. Respondents have maintained a school for bakers, 
giving free instruction to all customers interested. The services 
maintained by the respondents and previously referred to in this 
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paragraph are offered as being free and at no extra charge to their 
customers. 

Par. 8. In the course and conduct of their business the aforesaid 
respondents are in competition with other corporations, partnerships. 
firms, and individuals which manufacture and sell yeast for use in 
the manufacture of bread and allied products and which sell and 
ship their products from the States of origin of the shipment to 
various points in the United States other than the State of origin 
of the shipment. Among the larger competitors of the respondents 
are Anheuser-Busch Co., St. Louis, Mo.; National Grain Yeast Co., 
New York, N. Y.; Red Star Yeast Co., Milwaukee, Wis.; Consumers’ 
Yeast Co., San Francisco, Calif.; and The Federal Yeast Co., Balti- 
more, Md. 

COMPETITION OF CUSTOMERS 


Par. 9. The customers of the respondents are both large and small 
and manufacture and sell bread and allied products throughout the 
United States and these customers are competitively engaged with 
one another in the sale of said products, such competition extending 
to practically every city, town, village, and community in the United 
States. Among the customers of the respondents whose activities 
in the sale of bread and allied products are national in scope are 
The Great Atlantic and Pacific Tea Co., with 38 bakeries located 
east of the Rocky Mountains and with 14,000 retail stores located in 
practically all communities east of the Rocky Mountains and whose 
annual output of bread amounts to 446,000,000 pounds and whose 
yeast consumption approximates 5,000,000 pounds per year; the Con- 
tinental Baking Co., with 78 bakeries located throughout the United 
States and with both wholesale and retail distribution of its products 
throughout the United States, the retail distribution being principally 
by house-to-house deliveries, and whose requirements of yeast ap- 
proximate 5,000,000 pounds per year; the General Baking Corpora- 
tion, with 77 bakeries throughout the United States and with a dis- 
tribution system for its products similar to that of the Continental 
Baking Co., and whose requirements of yeast approximate 4,000,000 
pounds per year. Among the customers of respondents whose activi- 
ties in the sale and distribution of bread and allied products are 
sectional in scope are Hathaway Bakeries, Inc., with distribution of 
its products, both wholesale and retail, throughout the New England 
area; the First National Stores with retail distribution through some 
2,400 stores located throughout the New England area. Among other 
customers of the respondents there are thousands of customers whose 
distribution of their products are purely local. 
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There are approximately 28,000 bakery concerns in the United 
States, each competing in the sale of its products both with competi- 
{ors operating on a national scale, sectional scale, or purely locally. 
‘The smallest bakeries were thus in direct competition with the house- 
to-house and other selling by the larger concerns. 

A pound of yeast is required in the manufacture of from 75 to 125 
pounds of bread, depending upon the particular type of dough. 


PRICE SCALES 


Par. 10. For many years prior to and since June 19, 1936, respond- 
ents, as a general practice and except as otherwise shown hereafter, 
have been and now are selling bakers’ yeast as aforesaid to their 
customers at different prices, as set forth in the following schedules: 


Schedule A 


| 

Pounds per month es Pounds per month Geni ae 
UitO- 1150p ee ee ee eee 2518, 000/60! 5000.8 22 = = Fe es 18 
$50 COQ ee ere serene ee eens eee D3U IS OO0!T ONT; 500 62 = Ste Sane een 17 
S000 B00 % . 4 S ee a here eee Pal TOOOT0 10,000. a. o occ ee ee es eet 16 
SOO Od O00 Mee as ea ae ee ee eee ae 21 16;0005C0'50; 000-5. senea = eee eee ee 144% 
TQ00it0 1500: - 22 ~ t eeeee  eoee 20''1/+50:000jandyu Doser. -- 585. ee So ee 14 
4,000,103 WU0s see owes eae s eee eee ae 19 


The above prices apply to all customers in the following areas: 


East: South of Canadian line and north of North Carolina. 

West: Arkansas, Illinois, Indiana, Iowa, Kansas, Wisconsin, Kentucky, Michi- 
gan, Minnesota, Missouri, Nebraska, West Virginia, North Dakota, Ohio, Okla- 
homa, South Dakota, Memphis, Tenn. 

Pacific coast: California, Colorado, Idaho, Montana, Nevada, Oregon, Utah, 
Wyoming, Washington. 

Schedule B 


5 Cents per Cents per 

Pounds per month pound Pounds per month poand 
1 COSISOS2 So een ee ee ee 27 35000"Co1S 0008S ==? Sar ee eee 19 
150: S0;s0002 5-5 Ss 2 ee ee ee 25 55000 60875 BOOS ee Ace ee ee ge 18 
BUUMO S00 NS ene So eee ee eee 24 7000 CONLO 000 ane = eee eee i 
500 to 1,000__ a ee ee 22 L0}000;60;50; 00025. a eee eee 1416 
1,000 to 1,500__ Soa a ae eee 21 SOOO fatty Soe eee ee eee Oe 14 
TE BOO Tc:3 000 See aee on eI at nes ae 20 


Phe above schedule applies to all customers located in the following 
area: Alabama, Florida, Georgia, Louisiana, Mississippi, North Caro- 
lina, South Carolina, Tennessee (except Memphis). 
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Schedule 0 


Cen 

Pounds per month sound: Pounds per month Se 
ee 2 Ty ae a ee ee ee 30 
COTO TOOL SER Sree his Oa yy 28 os 
BO to SOOM E IR AS 10s -f ae es ay 27 18 
OOO EO D0Ofe. coe eet FE REE eto 25 17 
500 to L000 ee ait ti 24 1414 
TOU EDL JHOUE) Pa aney . iris Fyoe ae) 23 14 
E-SOQitG,2 000 Ss. Seed 21 et Ve ets 22 


The above schedule applies to all customers located in Artesia, 
N. Mex., and the State of Texas, except El Paso. 


Schedule D 


Cents per , z Cents per 
Pounds per month pound Pounds per month pono 
NBO DO sas oe eee eth eee ee ES a rece AO. |i -LyOOU COV 000 Se a= eee oe ee eee ee ame 22 
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The above schedule applies to all customers located in Albuquerque, 


N. Mex., and El Paso, Tex. 
, Schedule H 


Pounds per month cee Pounds per month oe 
HCO 1b0ss-- 3) eae bP eee aeee be - 2 27 21 
EDOTCO DOU eee 5 ae ea bana Seta - 26 20 
S00't0 600-2 SA Fae 2S 2 See eae Sat eee See 25 19 
DESL UR Sa ee ee 24 1735 
OOO TORU 50D se. 5S Soe Ss 8s eet 22 17 


The above schedule applies to all customers in the State of Arizona. 

The findings herein are confined to the sales of bakers’ yeast as set 
forth in schedule A; however, reference is made to the schedule of 
prices, as set forth in schedules B, C, D, and E, because the respondents, 
in submitting their justification for the price differentials as shown in 
schedule A, took into consideration the costs in those areas where the 
prices set forth in said schedules B, C, D, and E were in effect, to which, 
reference will be made hereinafter. 

Respondents do not publish any of the foregoing price lists and no 
customer is acquainted with their contents by the respondents. Before 
any price is quoted at which a customer may purchase bakers’ yeast 
from the respondents, the customer must first indicate to the respond- 
ents what his monthly requirements will be. In most cases respondents 
know the monthly requirements of a prospective customer. 
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The prices at which respondents sell bakers’ yeast according to the 
foregoing schedules of prices do not necessarily depend upon the quan- 
tities actually purchased but upon the monthly requirements of yeast 
of the respective customers; that is, a customer whose monthly require- 
ments of yeast might be 1,400 pounds and who purchases all of such 
requirements from respondents would pay, according to scale, 20 cents 
per pound; however, if the customer purchased only part of his re- 
quirements from the respondents he would still pay 20 cents per pound 
regardless of what portion of his requirements he so purchased. 


DISCRIMINATIONS 


Par. 11. All further reference to price scales or price schedules, un- 
less otherwise mentioned, will refer to schedule A of paragraph 10. 

According to the scale of prices at which respondents sell their 
bakers’ yeast, using 25 cents per pound as a base price, the graduating 
discounts off base price, as represented by the separate price brackets 
are shown in the following table: 


Discount Discount 

; equivalent equivalent 

Monthly quantity brackets | Price off base Monthly quantity brackets Price off base 
(pounds) scale price of 25 (pounds) scale price of 25 

cents per cents per 

pound pound 
Cents per Cents per 

pound Percentage pound | Percentage 
1140 ee ee ake <8 as U0 er 3j000-4,999.. 2. 22 Sa Se 18 28 
NEE Uo pare ee acre ge tl ee 23 Stl BOO 7/400 oe en ee ies 32 
S00=490 rae ee eek Em Se. ee 22 Fl 87; D00=9 100025 = 5 = sere nena 16 36 
5OQ=000 See e se ee 21 16 ))}\10:000-49;9902- See eas 1446 42 
1 QOQ= 1400 es oa ewer nae 20 20111150, 000' andiup._ 2 =-- 20-2. -o 14 44 

WEBUO2 GOGie wees EAs ee 19 24 
1 Base price. 


If 14 cents per pound were taken as the base price, the increase ia 
price between the next quantity brackets ranges from approximately 
3 percent between the 14-cent and the 1414-cent customers to 78.5 
percent between the 14-cent and 25-cent customers. 

As a result of selling bakers’ yeast, according to this price scale, 
customers purchasing at the most favorable price of 14 cents per 
pound, such as the Great Atlantic and Pacific Tea Co. which pur- 
chases 5 million pounds in 1 year, in the course of that time they pay 
the following amounts less for the quantities purchased by them than 
is paid for the same quantity purchased and delivered to customers 
in the other quantity brackets. 

$25,000 less than 141%4-cent customers. 


$100,000 less than 16-cent customers. 
$150,000 less than 17-cent customers. 
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$200,000 less than 18-cent customers. 
$250,000 less than 19-cent customers. 
$300,000 less than 20-cent customers. 
$350,000 less than 21-cent customers. 
$400,000 less than 22-cent customers. 
$450,000 less than 23-cent customers. 
$550,000 less than 25-cent customers. 

By this method of selling bakers’ yeast, customers paying the 
highest price are discriminated against with respect to all other cus- 
tomers, while those customers paying the lowest prices, such as the 
chains operated on a national scale, are given the benefit of the dis- 
crimination as against all other customers of the respondents. 

Furthermore, by selling according to this graduated scale of prices 
the medium-sized independent baker is discriminated against with 
respect to his larger competitors and is given the benefit of the dis- 
crimination as against his smaller competitors. In all instances the 
greatest discrimination is in favor of the most powerful competitor. 

In addition, the graduated scale of prices is so fixed by respondents 
ihat a customer using approximately 10,000 pounds of yeast per 
month and paying therefor either 16 cents or 1414 cents per pound 
must increase his monthly consumption of yeast at least by 40,000 
pounds, or his monthly output of bread by 4 million pounds, in order 
to secure the 14-cent price, yet the respondents, according to their own 
report showing the costs of sale and delivery of bakers’ yeast (to 
which reference will be made hereinafter), show that they do not 
deliver 50,000 pounds in any 1 month to any separate factory or 
bakery of any respective customer. 

Par. 12. By selling bakers’ yeast as the respondents do, even as- 
suming that the differentials in price as set forth in said schedule A 
could be justified by reason of the differences in the costs of delivering 
the respective quantities as set forth in said schedule, they are dis- 
criminating in price between different purchasers by deviating from 
this schedule. Such discriminations in price are as follows: 

(a) Between customers who purchase all of their requirements of 
yeast from the respondents and those who purchase some but not all 
of their requirements of yeast from the respondents. 

(5) Between customers who purchase some but not all of their re- 
quirements of yeast from respondents and other customers who pur- 
chase some but not all of their requirements of yeast from the 
respondents. 

(c) Between customers who purchase any or all of their require- 
ments of yeast from respondents and others who also purchase any or 
all of their requirements of yeast from respondents, both of whom are 
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in the same quantity bracket, or in other words, those who purchase 
“off scale”; and, 

(d) By selling at prices based on total consumption irrespective of 
the number or quantity of the individual deliveries. 

As to (a), that is, discrimination in price between customers who 
purchase all of their requirements of yeast from the respondents and 
those who purchase part of their requirements of yeast from the re- 
spondents, for example, a customer whose requirement of yeast is 
4,500 pounds a month and who purchased this entire amount from 
respondents. pays, according to scale, 18 cents per pound, whereas, 
another customer whose requirements of yeast are 7,500 pounds per 
month and who purchased only 4,500 pounds from the respondents 
pays only 16 cents per pound for the 4,500 pounds purchased from the 
respondents. Likewise, this same customer would be discriminated 
against with respect to another customer having the same monthly 
requirements of 4,500 pounds but who only purchase 500 pounds from 
the respondents. Such a customer, because his monthly requirements 
of yeast were 4,500 pounds, would pay the respondents only 18 cents 
per pound for the 500 pounds purchased from them. 

As to (6), that is, between customers who purchase some, but not 
all, of their requirements of yeast from the respondents, and other 
customers who also purchase some, but not all, of their requirements 
of yeast from the respondents, discriminations are brought about in 
the following manner: The customer whose requirements are 4,500 
pounds per month and who purchases 500 pounds of this from the re- 
spondents, pays according to scale for that 500 pounds 18 cents per 
pound, while another customer whose requirements are 1,000 pounds 
per month and who purchases from the respondents only 500 pounds 
pays the respondents 20 cents per pound for that 500 pounds because 
his requirements are only 1,000 pounds per month. 

As to (c), respondents discriminate between certain customers 
within a definite quantity bracket by selling to some customers at so- 
called off-scale prices. The larger customers purchasing their yeast 
at the 14-cent price, by consuming less than the required quantity to 
entitle them to this price, are granted this concession only by the 
central office. Division managers may sell below scale with smaller 
customers but never more than 2 cents to 8 cents off scale. The larger 
customers of the respondents purchasing at off-scale prices are Grocers 
Baking Co., Louisville, Ky.; Hathaway Bakeries, Inc., Cambridge, 
Mass. ; National Baking Co. and Peterson Baking Co, of Omaha, Nebr., 
Pechter Baking Co., New York, N. Y.; andM&M Baking Co., Dover, 
N. H. About 16 percent of the customers served by the respondents’ 
agency at Minneapolis, Minn., purchase at. off-scale prices, while in 
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the New York City area about 35 percent of the customers in the 3,000- 
to 5,000-pound class pay less than the price scale of 18 cents per pound. 

As to (d), discrimination is brought about by respondents selling to 
their customers on the basis of total consumption or purchases irre- 
spective of the number or quantity of the individual deliveries. The 
Great Atlantic and Pacific Tea Co. had a total national consumption 
per month of respondents’ yeast ranging from 451,550 pounds for July 
1936, to 403,625 pounds for January 1937. These amounts were deliv- 
ered from the respondents’ various agencies to 87 bakeries in as many 
locations from Louisiana to Iowa and Maine, in quantities ranging from 
30,400 pounds delivered at Pittsburgh, Pa., in July, 1936, to 2,200 pounds 
delivered at New Orleans, La., in September 1936. At no individual 
bakery of this customer is 50,000 pounds delivered in 1 month. In pro- 
portion to the quantities delivered to the respective bakeries, according 
to the scale of prices as set forth in schedule A, the quantities delivered 
to 23 of the bakeries should be in the 141% cents price bracket, to 8 in the 
16 cents price bracket, to 4 in the 17 cents price bracket, to 1 in the 18 
cents price bracket and to 1 in the 19 cents price bracket. However, this 
customer pays 14 cents per pound for all of its yeast. 

The Continental Baking Corporation had a total national consump- 
tion per month of respondents’ yeast in quantities ranging from 613,885 
pounds for December 1936, to 565,694 for August 1936. This was de- 
livered from respondents’ various agencies monthly from July 1936 to 
January 1937, to 71 bakeries of this customer in as many different loca- 
tions from Massachusetts to California and Texas in quantities rang- 
ing from 45,700 pounds delivered at Detroit, Mich., during December 
1936, to 2,515 pounds delivered at Waterbury, Conn., in November 1936. 
At no one of these bakeries was 50,000 pounds delivered in 1 month. 
Based upon the quantities delivered at the respective 71 bakeries, ac- 
cording to price scale as set forth in schedule A, the quantities deliv- 
ered to 21 of the bakeries should be in the 1414 cents price bracket, to 
9 in the 16 cents price bracket, to 20 in the 17 cents price bracket, to 
18 in the 18 cents price bracket, and to 3 in the 19 cents price bracket. 
However, this customer purchases its yeast at 14 cents per pound. 

The Federal Bakeries, Inc., with 78 branches located over the entire 
country have purchased their yeast at a price of 15 cents per pound 
although the monthly deliveries to the respective branches do not exceed 
200 pounds. 

By this method of selling yeast, independent dealers operating a sin- 
ele plant are obligated to pay a great deal more for yeast than large 
chains operating several bakeries and who, with a single plant in the 
same area as the independent, may receive the sane quantities of yeast 
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at that particular branch as the independent dealer receives. The ex- 
tent to which such a discrimination reaches is indicated in the case of 
Federal Bakeries, Inc., who, because it has 78 bakeries located over the 
entire country, and its total national consumption is in excess of 10,000 
pounds, purchases its yeast at 15 cents a pound, although the quantity 
delivered to the respective branches does not exceed 200 pounds per 
month, whereas individual customers purchasing only 200 pounds per 
month are obligated to pay, according to scale, 28 cents per pound. 
Likewise, the Continental Baking Co. with 71 bakeries located over the 
entire country, under this method, in the course of one year made a sav- 
ing in excess of $116,000. That is, assuming that this customer paid the 
prices set out on the price scale for the quantities delivered at its re- 
spective branches, it would have paid for its yeast $116,000 more than 
it did pay in the course of a year. There was in this case a dis- 
crimination in favor of Continental Baking Co. of $116,000 as against 
customers paying the scale prices. The same advantages were ex- 
tended by respondents to those chains whose operations are sectional 
in scope, such as Hathaway Bakeries, Inc., and the First National 
Stores. 
EFFECTS OF DISCRIMINATION 


Par. 13. Respondents’ scale prices had the effect of enabling large 
bakeries and chains to make large and substantial savings which 
they may employ in the keen competition shown to exist between 
them and the smaller bakeries. The differential in the prices charged 
for yeast results in increasing the cost of producing a single pound 
of bread by one-seventh of a cent as between the baker paying 14 
cents per pound for yeast and the one paying 25 cents per pound. 
This difference was shown to be substantial since the average margin 
of profit even for a large producer is only three-tenths of a cent per 
pound, that is, the effect of the price differential is to increase the 
profit of the large bakery approximately one-third and produce a 
competitive disadvantage to the bakery equal to, if not in excess of, 
this proportion. While this disparity appears greater per unit as 
between the extreme price brackets, its effect is increased in total 
volume as between the medium and lower price brackets, and the 
baker taking 1,499 pounds of yeast per month and paying the scale 
price of 20 cents per pound would be discriminated against in sum 
of approximately $1,080 per year as compared with the baker who 
pays 14 cents per pound for yeast. In this case, there is a smaller 
per-loaf cost differential but a larger total amount is involved. 

The advantage to the purchasers of yeast at lower prices may be 
reflected in many different ways in the lessening or injuring of com- 
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petition, inasmuch as it can be used for periodical reductions in price 
or increase in service, sales effort, and sales appeal, all of which 
operate to the disadvantage of the bakers against whom these dis- 
criminations are employed. While the one-seventh of a cent cost 
differential was shown to be a maximum between customers paying 
the highest and the lowest prices, the evidence shows, and we find, 
that this maximum differential obtained between a substantial num- 
ber of large and small bakers and that a smaller but still substantial 
cost differential obtained between a large number of other compet- 
ing bakeries. In view of the fact that bread is sold in large quanti- 
ties and on close margins of profit, as shown abundantly in the record 
and elsewhere in these findings, such margins are substantial and are 
material and vital factors of competition. 

The respondents do not deny selling bakers’ yeast at the differen- 
tials in price charged in the complaint, and the evidence shows, and 
we find, that the effect of such discriminations in price is and may be 
substantially to lessen competition and tend to create a monopoly in 
the sale and distribution of bread and allied products in the respec- 
tive lines of commerce in which respondents and their customers, 
receiving the benefit of such discriminatory prices, are engaged, and 
to injure, destroy or prevent competition with customers receiving 
the benefit of such discrimination. We find that the differentials in 
price at which respondents sell their bakers’ yeast are not shown to be 
such as make only due allowance for differences in the cost of manu- 
facture, sale, or delivery resulting from the differing methods or 
quantities in which such bakers’ yeast is to such purchasers sold or 
delivered. 

Respondents, by selling bakers’ yeast as they do, even assuming that 
such a price scale as set forth in schedule A could be justified by reason 
of the differences in the costs of delivering the differing quantities to 
different purchasers, are discriminating in price between different pur- 
chasers of bakers’ yeast because respondents are not selling at prices 
based upon the actual quantity or volume delivered to the respective 
purchasers according to said price scale but are deviating therefrom 
(1) by selling at prices (a) based upon the monthly requirements of 
the individual purchaser rather than upon the actual quantity or vol- 
ume purchased monthly from the respondents, (b) based upon the 
total monthly requirements or purchases of the respective customers 
instead of upon the definite quantity or volume delivered monthly to 
the separate plants, bakeries, factories or warehouses of the respective 
customers, and (2) by selling the same quantity or volume monthly to 
different purchasers at different prices; and we find that the effect of 
such price discrimination by the respondents is, and may be, substan- 
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tially to lessen competition or tend to create a monopoly in the sale 
and distribution of bread and allied products in the respective lines of 
commerce in which respondents and their customers, receiving the 
benefit of such discriminatory prices, are engaged, and to injure, de- 
stroy, or prevent competition with customers receiving the benefit of 
such discrimination. 

Par. 14. The defense of meeting competition raised by the respond- 
ents applies only to those cases where the respondents sell at the so- 
called “off-scale” prices or to discrimination referred to in subsection 
(c) of paragraph 12 hereof. While it is true that in some instances 
respondents did sell at off-scale prices where there was keen competi- 
tion and where prices lower than their scale were reported by customers 
to have been offered by competitors, it was not shown that these were 
particular prices made by respondents in good faith to meet similar 
quotations theretofore made by competitors. Evidence offered by re- 
spondents to rebut the prima facie case of discrimination shows clearly 
that competitive and other considerations were the bases of its general 
price policy pursued in a process of outstripping competitors, and it 
was not shown that the price situations in which respondents found 
themselves were not of their own making. Respondents, by reason of 
their service and goodwill, were able to secure more for their yeast than 
could most of their competitors. They are the largest manufacturers 
of bakers’ yeast in the United States and do from 55 to 65 percent of the 
total business therein, and the evidence shows that their off-scale, as 
well as scale, prices conform to a general policy of price discrimination 
whereby subordinates were permitted to sell below scale within fixed 
limits, and it does not appear that such officials were limited to no more 
than the competitive price. The evidence shows numerous instances 
of off-scale selling at prices which do not appear to have been made to 
meet the quotations of competitors. Good faith in these scale depar- 
tures does not affirmatively appear and in the circumstances shown, 
involving the employment of an unjustified price scale, it can not be 
presumed. 

Par. 15. Respondents sold in commerce immediately prior to April 
1, 1940, foil yeast according to the following price scale: 300 pieces and 
up per month, 27 cents a dozen; under 300 pieces per month, 30 cents a 
dozen. 

Respondents sold said foil yeast to units of corporate, voluntary 
and cooperative groups, at 27 cents a dozen regardless of the quantity 
delivered during any 1 month to any 1 unit of such groups, and to 
independent retailers taking more than 300 pieces per month. The 
members of the said groups were and are competitively engaged under 
like circumstances and conditions with independent retailers who did 
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not and do not receive such lower prices and who purchase comparable 
quantities. Said differentials in price do not make only due allow- 
ance for differences in the cost of sale and delivery resulting from the 
differing quantities in which such foil yeast is to such purchasers sold 
and delivered. The said differential in price amounts annually to sub- 
stantial sums, so that some preferred purchasers realized substantial 
savings annually over other purchasers that did not receive the benefit 
of said differential. The Commission finds that the effect of such price 
discrimination by the respondents may be, substantially to lessen com- 
petition or tend to create a monopoly in the sale and distribution of 
foil yeast in respective lines of commerce in which respondents and 
their customers, receiving the benefits of such discriminatory prices, 
are engaged and to injure or prevent competition with customers 
receiving the benefit of such discrimination. 

Subsequent to March 31, 1940, respondents, in the course and conduct 
of their business as aforesaid, in commerce, have sold and do sell to 
the aforementioned groups foil yeast at 2814 cents per dozen and sell 
to competing independent retailers, taking less than 300 pieces per 
month at 30 cents per dozen, and to those competing independent re- 
tailers, taking more than 300 pieces per month, at 2814 cents per 
dozen. Said differential in prices makes only due allowance for the 
differences in the cost of sale and delivery resulting from the differing 
quantities in which such foil yeast is to such purchasers sold and 
delivered. 

Par. 16. On June 14, 1937, after the Commission had denied a 
petition filed by the respondents requesting that the Commission make 
an interlocutory finding upon the evidence submitted up to that time, 
the respondents elected not to offer any evidence of the justification 
of the price differentials as set forth in schedule A heretofore referred 
to in paragraph 10 hereof. 

Pursuant to the rules of the Commission, hearings were then closed 
and the trial examiner’s report upon the evidence was duly filed and 
brief of counsel for the Commission in support of the allegations of 
the complaint was duly filed. 

Immediately prior to the expiration of the time within which brief 
on behalf of the respondents was due, the respondents, on September 
17, 1987, filed with the Commission a petition requesting that the 
proceeding be reopened and that they be permitted to offer testimony 
and other evidence to the effect that the differentials in price at which 
bakers’ yeast was sold were justified by differences in cost. Re- 
spondents’ petition was allowed by the Commission, and, on October 
4, 1937, proceedings were reopened to permit the reception of such 
additional testimony and other evidence. Whereupon, the respondents 
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offered in evidence a “Report on Examination of Costs of Sale and 
Delivery Applicable to Bakers’ Yeast” (Res. Ex. 33). 
Par. 17. The cost of sale and delivery applicable to bakers’ yeast, as 
shown in said report, referred to in paragraph 16 hereof, include: 
IL. Costs of sale and delivery incurred at Divisions and Agencies throughout the 
United States, including— 
(a) Route Selling and Delivery Costs; 
(bv) Solicitation Costs; and, 
(c) Service Costs. 

(hereinafter referred to as Direct Costs). 

II. General Administration Costs incurred at Divisions and Agencies through- 
cut the United States (hereinafter referred to as Indirect Costs). 

In addition to the above items of cost, respondents include a small 
item of home-office expense, representing salaries of bakery consult- 
ants. However, they do not include manufacturing costs, transpor- 
tation costs, and home-office general administrative costs (including 
cost of advertising) except the small item representing bakery 
consultants’ salaries. 

The months of January, February, and March, 1987, were selected 
by respondents as a test period, as shown in their report. Sales and 
costs, as shown therein and referred to hereinafter, represent average 
figures for 1 month based upon the 3 months’ operations. In addi- 
tion, certain time studies and cost studies were made by the respond- 
ents for periods other than the 3-months’ period, but the underlying 
data thus obtained were used as a basis for making certain allocations 
of said average monthly costs, as described later herein. 

The costs, as computed by respondents and shown in their report, 
applicable to serving customers whose monthly purchases of yeast fall 
into the separate quantity-price brackets, are shown below in compari- 
son with the prices applicable to the respective quantities: 


the : Cost. F 
Bracket Quantity (pounds) pode Sales price 
Cents Der Cents per 
powun ound 
il (Og4O estas oaa eee lee eae 11. 7654 fi 25 
T5OMCOR200 SESE Aes Pell soe Se ae 10. 0250 23 
300, to'400 eee es 25s ee 7. 7134 22 
SO0'CO: SOON Se ee. a ASE a CSR ES 5.7144 21 
1,000:toM490ES s. Fae eee a 4, 8942 20 
1,500'F062;990 saeeer eee ees 2. 5416 19 
3,000;t0; 4.000 hae: aca 2. 0829 18 
5, 000!tonz,499f Se: Salaae SP 1. 4368 17 
7,500 to 9,999_ _ ed 1.4735 16 
10,000 to 49,999_ atid . 9214 1414 
50; 000 andi teres eres 5 eee (1) 14 


' As the costs shown above for each bracket were computed on the basis of sales to individual bakeri 
; y akeries 
no costs appear in bracket 11 ‘50,000 pounds and up” because no individual baker i ; 
from the company as much as 50,000 pounds of yeast in 1 month. savtgrruariamand soda 
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In addition to bakers’ yeast the respondents sell many other prod- 
ucts, including foil yeast, coffee, tea, gelatin, frozen eggs, diamalt, 
baking powder, and other products. Therefore, in making their cost 
study they group all products into two principal classes which they 
define as “Bakery Products” and “Grocery Products.” The respective 
divisions and subdivisions of the two groups of products as classified 
by the respondents are shown in tabular form as follows: 


Bakery Products Grocery Products 
Pound yeast: Foil yeast. 
Personal delivery. Bulk products—Tea. 
Shipping sales. Package products (ineluding Royal 
Sales to grocers. baking powder, Dr. Price baking pow- 
Bulk products (including Arkady, Dia- der, desserts, coffee and tea). 


malt, frozen eggs and fermaloid). 
Package products (including Fleisch- 

man baking powder and other leay- 

eners). 

The term “Bakers’ Yeast,” as used by respondents, means “Pound 
Yeast” as distinguished from “Foil Yeast.” Respondents sell “Bakers’ 
Yeast” principally through their personal-delivery service, but other 
minor sales are made which respondents style “Shipping Sales” and 
“Sales to Grocers.” However, the term “Bakers’ Yeast” is used herein 
to mean that portion of pound yeast which is sold through the per- 
sonal-delivery service. 


Total Costs of Sale and Delivery and its Allocation by Respondents 
between (a) Bakery Products and (b) Grocery Products 


The total average monthly costs of sale and delivery, based on 8 
months’ operations, amounted to $978,793.38 (in the aggregate). 

Records are not kept by respondents which show all of the costs of 
sale and delivery of each of the two general classes of products, nor 
of each of the separate products, shown in the foregoing tabulation ; 
but respondents’ records do show the total sales of each of the separate 
products. Therefore, for the purpose of allocating the total costs to 
the various products, respondents have applied certain predetermined 
percentages (estimated percentages) to average monthly dollar sales. 
The percentages thus applied are as follows: 


Percent 
SECS ee ee ee ee ae 23 
BES UL aeRO CNC eens ae ee ace 
EGG ere) Guinea = ee ee a ha bs 


The total average monthly sales, based on three months’ operations, 
amounted to $6,518,015.44, the detail of which is shown in the follow- 


ing tabulation : 
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AVERAGE MONTHLY SALES 
Bakery Products: 


Pound yeast: Dotlar Sales 
Personal. deliveryivs 24-22 ee a ee $1, 418, 095. 03 
Shipping sales___---------------------+--------------=-- 35, 368. 58 
SHINGRRS RGSS. a eS eee Sa 26, 277. 25 

IBulke prod Cts 22 === ee een eee 749, 367. 56 

Package products__—--~----_-------------=--------------=-- 68, 505. 22 

BL otal balkeryax OCU Cs eee ae eee 2, 292, 613. 59 

Grocery Products: 

JOH ay CU Ge ee ee ee eee 710, 390. 68 

SUK OC CUS es ee ae ee 3, 878. 26 

PACKAGES Prod UCU. ae ee ae ee ee ee 8, 511, 132. 96 

Motalle STOCEE Ye PROC UC Uses eee eee ee 4, 225, 401. 85 

Total “sales 222.25 e.g See 8 es eee ELE ees 6, 518, 015. 44 


The predetermined percentages were applied to the average monthly 
sales whereby respondents made an estimate of the costs of sale and 
delivery applicable to each product. The details of this procedure, 
referred to hereinafter as “First Step in Respondent’s Cost Alloca- 
tions,” are shown in the following tabluation: 


First step in respondents’ cost allocations 


Predetermined s 
percentages stimated 
Dollar sales applied to costs 
dollar sales 
BAKERY PRODUCTS 
Pound yeast; 
Personal Goliveryce-=--t ee cee eee eee eeee $1, 413, 095. 03 23 $325, 011. 86 
Shipping'salosa2 c= aes oe ee eee ee ae 35, 368. 53 23 8, 134. 76 
Sales to grocers_-_----- 26, 277. 25 23 6, 043. 77 
Bulk products________ 749, 367. 56 7.25 54, 329. 15 
Package products E 68, 505. 22 11.3 7, 741. 09 
‘Totales eu. Ree eet ree 2,292; 613. 59 tbl ees. ays} 401, 260. 63 
J GROCERY PRODUCTS 
Railcy ashe. caem as eee, Soe ee ee ee se ee 710, 390. 63 23 163, 389. 84 
Bulkeproductsisiil. Qi: Sy See Berea 3, 878. 26 7, 25 281.17 
Package products_____----__ I A IER a 3, 511, 132. 96 11.3 396, 758. 02 
TOUS ae = ek ae Se Se sk ee ae eee 4522634013 Soi Sa one nee 560, 429. 03 
Grand\totaliss- 22. 22 ee ee eee G6 bISS ORG; 440 Sx eeree on ae eee 961, 689. 66 


After applying the predetermined percentages to dollar sales of 
ach particular product as shown in the foregoing tabulation, it was 
found that the total estimated costs of all products amounted to 
$961,689.66, or $17,103.72 less than the total known cost of $978,793.38 
(aggregate only for all products). This difference between the total 
known costs and the total estimated costs was made up by increasing 
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the estimated costs for each product by approximately 1.78 percent, 
the ratio which $17,103.72 bears to $961,689.66. The details of this 
procedure, referred to hereinafter as “Second Step in Respondents’ Cost 
Allocations,” are shown in the following tabulation : 


Second step in respondents’ cost allocations 


Final esti- 
Pes ms mated ae 
“ti f .78 per- | tion to prod- 
Fame cent of estimated] ucts of total 
; costs average 
monthly 
costs 
BAKERY PRODUCTS 

Pound yeast: __ 
Personal Gelivoryesees = tenes Seren Seer as nner $325, 011. 86 $5, 780. 36 $330, 792. 22 
EOI Shies = eran ee.) ane Ly pee net 8, 134. 76 144. 68 8, 279. 44 
Salastoenrecers 2s >_< eb ae AAS fF -+ ne oss 6, 043. 77 107. 49 6, 151. 26 
arlkanrociuets st es 5 eens © 5 rene 54, 329.15 966. 25 55, 295. 40 
PACA SG TOUTICLS et Wee 5 ce een eee 7, 741. 09 137. 67 7, 878. 76 
RUG WE a arr od 2 De ha nel Oe eae 401, 260. 63 7, 136. 45 408, 397. 08 
ily 163, 389. 84 2, 905. 90 166, 295. 74 
Bulk products______ 281. 17 5.00 286. 17 
Package products 396, 758. 02 7, 056. 37 403, 814. 39 
UCase eee eee eee ree eee eee 560, 429. 03 9, 967. 27 570, 396. 30 
Seren LOLA eee ee ee ee eS ne es 961, 689. 66 17, 103. 72 978, 793. 38 


Following the estimated allocations of the total average monthly 
costs to the separate products (Second Step of Respondents’ Cost 
Allocations), respondents made an independent study and analysis 
(independent of the predetermined percentages) of the respective 
costs applicable to the two general classes of products, to wit, bakery 
products and grocery products. As a result of this independent 
study and analysis, respondents earmarked $634,062.95 of the total 
average monthly costs ($978,793.38), and applied the same directly 
to the two classes of products. This direct allocation of $634,062.95 
of the total average monthly cost is referred to hereinafter as “Third 
Step in Respondents’ Cost Allocations,” the details of which are 
shown in the following tabulation: 


Third step in respondents’ cost allocations 


Bakery prod- | Grocery prod- eave 
ucts ucts Total 
Amen CyAGelly Gly seeee aes. 02. 5 a2 ee oS aa sn oo nan $66, 090. 71 $232, 992. 27 $299, 082 98 
Agency bakery merchandising ----_--.-------------=---- 23,604.01 Wet ten dee ere 23,504: 21 
Aseney grocery, amerchandising.— 2-221. bao Sue | ease 32, 162. 16 32, 162. 16 
Aceneysadminisirapionsss.-_ 2 2o-298-se2-—-2.--------==- 49, 853. 48 6, 995. 34 56, 848. 82 
Weaery invents oy cee ok a! Oe SO ee ee eee 41,771.05 101, 942. 38 143, 713. 43 
Division bakery merchandising-.--.-.-.---------- ae oe 44, 956. 09 |___- Peer 44, 956. 09 
Division grocery merchandising... -._£2_- ==5 s2.22sh 2 anaes 3 28, 365. 83 28, 365. 83 
Division administrationss . ... .2. 324-241. .-.----------- 2, 497. 53 2, 931. 90 5, 429. 43 
SOHNE wh oe SO ee Ce Se ae ee eee 228, 673. 07 405, 389. 88 634, 062. 95 
1 
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After the allocation of $634,062.95 to bakery products and grocery 
products as a result of the independent study and analysis by re- 
spondents (Third Step of Respondents’ Cost Allocations), there re- 
mained an unallocated amount of $344,730.43 as shown in the third 


column of the following tabulation. The tabulation will be referred 


to hereinafter as “Fourth Step in Respondents’ Cost Allocations” : 


Fourth step in respondents’ cost allocations 


Portion of portion of 
1 : total costs total costs 
b oe) Bagi applied not allocated 
NAIR directly directly (in- 
(direct costs) direct costs) 
Agen ysStOck=-100ID Sees o-oo ee een $34, -294:'63) || 2 - == Bae eee * $34, 294. 63 
Nivencyadeliv ehyi see no ee eee ene ean ee 323, 385. 59 $299, 082. 98 24, 302. 61 
Agency bakery merchandising __-..--------------------- 23, 504. 21 23,504.21 | eee 
Agency grocery merchandising -_--_- ee ee ear 32, 162. 16 32162. IGS cee eee 
Agencysadministration=.- 2-225 - oes. eee ee eee ee 182, 506. 72 56, 848. 82 125, 657. 90 
Division stock rooms_--_-_.---- PR ere Ree es ee ees 17; 404 S8F te seam scans ee 17, 404. 33 
AUICOMO DIOS) ee ae een eee es alee ee ee ee 144, 570. 63 143, 713. 43 857. 20 
Division bakery-merchandising. /--.-_-_.---__..----1-_. 44, 956. 09 44905609 = ese eee aes 
POPelom: COUMMNSIONG=>: 2) ee ee nee 2a ee ee Qt. blight 297. 67 
Division grocery .merchandising___.....-...---_-_----_-- 28, 365. 83 28,3005 60) [io oc. 2 aee oe ee 
Divisioncad ministration. ee <= see cee eee 147, 345. 52 5, 429. 43 141, 916. 09 
STO Ga) ec 5 ee re ce re nr ee ec ee 978, 793. 38 634, 062. 95 344, 730. 43 
(100. 00%) (64. 78%) (35, 22%) 


In order to allocate the total indirect costs, to wit, $344,730.48 be- 
tween the two general classes of products, respondents, having already 
allocated, by applying the percentages, $408,397.08 as the costs of sale 
and delivery of all bakery products and $570,396.30 as the costs of sale 
and delivery of all grocery products, simply deducted from these 
respective amounts the $228,673.07 and $405,389.88 (the amounts they 
found to be applicable to these two classes of products, respectively, 
by an independent study and analysis). Thus the allocations of this 
$344,730.43 resulted in $179,724.01 of it being applied to bakery prod: 
ucts and $165,006.42 to grocery products. This procedure is referred 
to hereinafter as “Fifth Step in Respondents’ Cost Allocations,” the 
details of which are shown in the following tabulation : 


Fifth step in respondents’ cost allocations 


Bakery Grocery 
products products Total 
Total costs of sale and delivery as allocated to the two classes 
of products by applying predetermined percentages to dollar 
sales (first and second steps) .________ -----------------.---| $408,397.08 | $570, 396. 30 $978, 793. 38 
; : 41. 72% t 
Portion of said costs applicable to the 2 classes of products as Se 2) (109: 007) 
determined by respondents’ independent study and analysis 
(thir distep) |. 22 ae Soe ea ee 228, 673. 07 405, 389. 88 634, 062. 95 
(36. 06%) (63. 94%) (100. 00%) 
Salance of said costs—allocated to the 2 classes of products by 
difference we 2: ae ee Fa) Lat ee 179, 724. 01 165, 006. 42 344, 730. 43 
(52. 138%) (47. 87%) (200. 00%) 
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Allocation of Costs to Bakers’ Yeast 


Respondents made no independent study and analysis for the pur- 
pose of allocating costs to bakers’ yeast, which is only one of the 
several products included in the bakery-product classification. The 
allocation of costs to this one product, bakers’ yeast, was made only 
by applying said predetermined percentages to dollar sales, whereby 
respondents allocated $330,792.22 of the total costs of sale and delivery 
to bakers’ yeast (first and second steps in respondents’ cost allocations). 

This item of $330,792.22 was subdivided by respondents into “Direct 
costs,” $192,457.95, and “Other costs” (indirect costs), $138,834.27. 

In order to apply direct costs of $192,457.95 to personal-delivery 
bakers’ yeast, respondents made a segregation of that portion of the 
total direct costs ($228,673.07) applicable to the bakery-product 
classification as determined by their independent study and analysis 
(third step in respondents’ cost allocations). To such costs ($228,- 
673.07), respondents applied a percentage, with slight variations, 
which the total amount allocated to bakers’ yeast (aggregating 
$345,222.92) bore to the total amount (aggregating $408,397.08) 
allocated to the bakery-product classification; such amounts having 
been previously determined by applying predetermined percentages 
to dollar sales (first and second steps in respondents’ cost allocations). 
This procedure is referred to hereinafter as “Sixth step in respondents’ 
cost allocations,” the details of which are shown in the following 


tabulation: 
Sirth step in respondents’ cost allocations 


Portion of 
Total direct Pereentages direct costs 
costs appli- applied to of bakery 
cable to direct costs products allo- 
bakery of bakery cated to per- 
products products sonal-delivery 
bakers’ yeast 
wailing and delivery Costs_.-.----. ------~-==--=2-- $93, 434. 02 83, 63 $78, 140. 38 
Eollctiatan cores 5s cies rhe i eee a 122, 283. 67 84, 53 103, 366. 39 
SERVICO COS Stee arte Dt ERIE ER B82 23 AB akoe tease 12, 955. 38 84. 53 10, 951. 18 
IROPAIE A ee. Seen oe eee eae Fn on eae eS 228, 673. 07 84. 16 192, 457. 95 


After allocating $192,457.95 of direct costs to bakers’ yeast there 
remained a difference of $138,334.27 between such direct costs so ap- 
plied and the estimated total cost of $330,792.22 applied to bakers’ 
yeast by the use of the predetermined percentages at the outset of 
respondents’ study. Therefore, this amount ($188,334.27). was as- 
signed by respondents as such part of their unallocated costs (indirect 
costs) to bakers’ yeast. In other words, this amount was arrived at 


1%ncluding sales through the personal-delivery service, shipping sales and sales to 
grocers. 
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by difference in the same manner as the total “Indirect costs” had 
been previously allocated to the two general classifications of prod- 
ucts, bakery products and grocery products, as previously described 
herein. 

This procedure is referred to hereinafter as “Seventh step in re- 
spondents’ cost allocations,” the details of which are shown in the 


following tabulation : 
Seventh step in respondents’ cost allocations 


Total costs of sale and delivery as allocated to personal-delivery 

bakers’ yeast by applying predetermined percentages to dollar 

sales: (firstiand: second: Steps) t4))= 32. aes Paeee = See eo $330, 792. 22 
Portion of direct costs which respondents have allocated to 

personal-delivery bakers’ yeast (sixth step) _--_--__-__--------- 192, 457. 95 
Balance determined by difference, styled by respondents as other 

COSUS (CINGILECE-COSUS oe ne eee eee ee ees 138, 334. 27 


Allocation of the various elements of costs to the quantity-price 
brackets 


As previously set forth herein, a cost of $330,792.22 was applied by 
respondents to sale and delivery of bakers’ yeast at the outset by the 
use of predetermined percentages. Likewise, by the use of prede- 
termined percentages (used directly and indirectly), respondents 
separated this allocated portion of $330,792.22 into component. parts 
as follows: 

I. Direct costs: 


(a) Route sélling:and'delivery costses1_4. 422 Alea $78, 140. 38 

CO) SOMCTE TOIT COS US aac ane 103, 366. 39 

(GC) SOLVICES COSTS cot oe 9 Sh 1a ee ee eee ee 10, 951. 18 
Totaledinect costgse-— - =. 1h ee ee es ee 192, 457. 95 

EE OCHCLECGSES= (INGIFECE COS tS) eee = = ae a rk ee 138, 334. 27 
Total costs applied to sale and delivery of bakers’ yeast________ 3380, 792. 22 


Respondents’ next step was to allocate the above costs to the groups 
of customers whose monthly purchases of bakers’ yeast fell in the 
respective quantity-price brackets. 

The items of direct costs making up the total of $192, 457. 95 applied 
to bakers’ yeast, as shown above, were allocated and applied to the 
respective quantity-price brackets by time studies and call studies as 
follows: 

Item I (a) $78,140.38, route selling and delivery costs, applied to 
bakers’ yeast, was apportioned according to time of stops of the driver- 
salesmen and trucks at customers’ premises as determined by stop- 
watch studies and collected data for six days. These data showed the 
aggregate and proportions of time as between the purchasers of the 


a 


STANDARD BRANDS, INC., ET AL. 1145 
1117 Findings 


various bracket quantities of yeast. The apportionment of this item 
will be shown later in tabular form. , 

Item I (4) $103,366.39, Solicitation costs, applied to bakers’ yeast, 
was apportioned according to number of calls on customers by solicitors, 
foremen, and managers. The apportionment of this item will be 
shown later in tabular form. 

Item I (c¢) $10,951.18, Service costs, applied to bakers’ yeast, was 
apportioned according to a study of actual time spent on calling on 
customers by service men. The apportionment of this item will be 
shown later in tabular form. 

Following the allocations of Item I, Item II other costs (indirect 
costs), $138,334.27, was allocated to the quantity-price brackets in 
the same proportions in which the total direct costs, I (a), I (0) 
and I (¢c) combined, had been allocated as described above. ‘The 
apportionment of this item will be shown later in tabular form. 

Before transforming the total so-called direct and indirect costs into 
costs per pound, respondents apportioned $3,316.26, representing bak- 
ery consultants’ salaries and expenses, to the quantity-price brackets 
on the basis of a time study. 

The apportionments to quantity-price brackets of all items of cost, 
applied to bakers’ yeast by respondents are referred to hereinafter as 
“Highth step in respondents’ cost allocations,” the details of which are 
shown in the following tabulation : 


Eighth step in respondents’ cost allocations 


[Respondents’ allocations of costs to quantity-price brackets] 


oie cost 
Route ofsale and 
u SF delivery 
selling | Solicita- |g. ., Total Total . es Total cost 
Geantity and de- tion iS direct | indirect epplied. te pers applied to 
Bracket di v livery costs ? costs costs 4 ile ts’ bakers’ 
number price costs | YEASh DY 4) Ants | yeast by 
brackets respond- | serv- | focnond- 
ents 5 ices 8 ie 
Sixth Sixth Sixth Sixth Seventh | Second 
step step step step step step 
Pounds 
1 ee J—  149|$25, 365. 931$32, 570.17| $853. 741$58, 789. 84/$42, 256. 76/$101, 046. 60} $44. 73)$101, 091. 33 
Peale ees 150- 299] 10, 643. 45] 22, 848. 22} 1, 293.00] 34, 784. 67) 25,002.41} 59, 787.08 66.80) 59, 853. 88 
eee 300- 499] 6,538.95] 13, 917. 84] 1,407.12] 21,863.91] 15,715, 27) 37,579.18) 73.34] 37, 652. 52 
Cie S| ee 500- 999] 6,828.23] 11, 581.86] 2,305.00) 20, 715.09) 14,889.52} 35,604.61} 158.20] 35, 762. 81 
iy ees 1, 000- 1,499] 3,526.27] 5,390.85] 1,192.87] 10, 109,99] 7, 266,82) 17,376. 81 166.77} 17, 543. 58 
Gide 2s. 1, 500— 2,999] 5,793.22) 5,141.36) 1, 769.93) 12,704.51} 9,131.70) 21,836.21) 337. 99) 22,174.20 
Wetee cam 3,000- 4,999} 5,322.39) 4, 431. 92 841. 90] 10, 596.21) 7,616.31] 18,212.52) 643,44] 18, 855. 96 
8__._.--_] 5,000— 7,499} 4,147.62] 2,812, 25 502.77| 7,462.64) 5,363.97] 12,826.61] 418.23} 13, 244. 84 
g...__.__| 7,500- 9,999} 4,154.95] 1,950. 43 446.79] 6,552.17) 4, 709,55} 11,261.72} 246.76] 11, 508.48 
1022240 10, 000-49, 999] 5,819.37] 2,721.49 338.06] 8, 878.92} 6,381.96} 15, 260. 88/1, 160.00) 16, 420.88 
Use PAOLO OO AIAG UD | ae aN a re le S| FSS ee | ee ee, Pers 
78, 140. 38/103, 366, 39/10, 951. 18/192, 457. 95)138, 334. 27) 3380, 792. 22 3, 316. 26) 334, 108, 48 


1 Allocated to brackets on basis of time study for 6 days. 

2 Allocated to brackets on basis of number of calls on customers. 

3 Allocated to brackets on basis of time study, P ‘ 

4 Allocated to brackets on basis of total direct costs previously allocated to brackets as shown in the 
immediately preceding column, ; ; 

5 Total amount of $330,792.22 was estimated by respondents by applying predetermined percentages to 
dollar sales. Z : 

6 Allocated to brackets on basis of time study. 
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For the next step of respondents’ cost allocations, they tabulated all 
sales of bakers’ yeast (sold through personal-delivery service) 
throughout the United States during the month of January 1937, 
whereby the quantity (number of pounds) of yeast sold and deliv- 
ered to each and every single bakery establishment were grouped 
into the separate quantity-brackets. The number of pounds assigned 
to each quantity-bracket was then applied to the costs already allo- 
cated to the separate brackets in order to determine the cost per 
pound applicable to each bracket. This procedure is referred to 
hereinafter as “Ninth step in respondents’ cost allocations,” the 
details of which are shown in the following tabulation. 


Ninth step in respondents’ cost allocations 


Total average Beams 
non coe sold through Coctainee 
Quantity-price brackets (pounds) Bae yeast pereoul vonad 
by respondents aeeviCont 
(eighth step) | January 1937 
Pounds Cents 
pa 0 eS ee cee EE ee ee se ee ee $101, 091. 33 859, 226 11. 7654 
150-299 __ _ “s 3 59, 853. 88 597, 049 10. 0250 
30-499 37, 652. 52 488, 146 7. 7134 
5)0-999__ ef 35, 762. 81 625, 842 5.7144 
1,000-1,499__ 17, 543. 58 358, 457 4. 8942 
1,500-2,999 22, 174. 20 872, 442 2. 5416 
3,000-4,999 18, 855. 96 905, 271 2. 0829 
5.000-7,499 13, 244. 84 921, 843 1. 4368 
7,500-9,999 11, 508. 48 781, 025 1. 4735 
TO }0G0 240 (000 ten ea dda re Se oo ares Be See 16, 420. 88 1, 782, 121 - 9214 
0/000 and up... a ee ee bse dt Bio 5 ie ein ek ee a ES aA Se Sa eee 
334, 108. 48 8,191,422 jie se os ee 


The costs per pound, applicable to the respective brackets as deter- 
mined by respondents and shown in the preceding tabulation, are 
compared with respondents’ price scale near the beginning of this 
paragraph. 

Par. 18. In compiling the cost data as shown in respondents’ report, 
referred to in paragraph 16 hereof, two known factors were immedi- 
ately available at the outset, namely : 

(a) Amount of dollar sales throughout the United States of each 
of respondents’ separate products making up an average monthly total 
of $6,518,015.44; and, 

(4) Costs of sale and delivery throughout the United States of all 
products combined, amounting to a total monthly average of $978,- 
793.38 (the portions of cost. applicable to each of the separate products 
being “unknown factors”). 

Respondents’ methods of compiling and allocating the costs of sale 
and delivery resolved themselves into two principal points of pro- 
cedure, namely : 
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(1) Allocation of costs to the separate products; and, 

(2) Allocation of the various elements of cost, apportioned to 
bakers’ yeast, to the separate quantity-price brackets. 

The methods employed by respondents in making their allocations 
of costs have been outlined, step-by-step, in detail in paragraph 17 
hereof. 


(1) Allocation of costs to the separate products 


A review and study of the step-by-step process, set forth in para- 
graph 17, will show that the respondents represent the actual costs of 
sale and delivery of bakers’ yeast and all other products to be the 
amounts of the lump-sum estimates set. against each product as shown 
in the “Second Step.” This is not a fact as these amounts are not 
actual individual product costs. The only actual cost factor that has 
been determined is the total of $978,793.38 representing average 
monthly costs of sale and delivery of all products combined through- 
out the United States. Respondents’ records do not show the actual 
portions of this total which are properly applicable to any one of the 
several separate products. 

Respondents determined by a factual cost study and analysis that, 
of the total average cost of $978,793.38, an amount of $634,062.95 
(64.78 percent) might be allocated directly to the two general classes 
of products, that is, $228,673.07 to bakery products and $405,389.88 to 
grocery products. All other allocations of cost depend directly or 
indirectly upon the application of the respective percentages to the 
dollar sales of the respective products as shown in the “First and 
Second Steps.” 

Nowhere in the respondents’ cost study does it appear that any 
factual study has been made to determine the correctness of the per- 
centages that have been applied to the dollar sales of the respective 
products whereby the costs of sale and delivery of these products have 
been determined in the form of lump-sum estimates. The cost study 
submitted by the respondents, referring to these percentages, states 
that they “are based, in part, on the companies’ experience and, in 
part, on generally recognized costs of distribution of grocery and 
other products and, in the opinion of its financial officers, they pro- 
vide for a fair and reasonable allocation of such costs.” In addition, 
from all the evidence, it appears that the correctness of the percent- 
ages, or the results to be obtained by the use of them, have never been 
determined through any factual study, but that they represent judg- 
ment and opinion only. 

The factual cost study and analysis made by respondents was not 
made for the purpose of determining the accuracy of the percentages 
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or the accuracy of the results to be obtained by the use of them but 
it was made upon the major premise that the percentages were cor- 
rect and that the lump-sum estimated costs arrived at by applying 
the percentages were actual costs. 

A review and study of the step-by-step process shows conclusively 
that the correctness of the percentages and the accuracy of results to 
be obtained by the use of them is assumed by the respondents. For 
example, by the factual cost study and analysis to determine the allo- 
cation of costs without the application of the percentages, the re- 
spondents accounted for only $634,062.95 (64.78 percent) of the total 
known costs of all products. This left $344,730.43 unaccounted for, 
which was allocated by difference as shown in the fifth step, For 
clarity, this procedure is reproduced below in tabular form. 


Respondents’ allocations of costs to the two general classes of products 


Bakery prod-|Grocery prod- 
ucts ucts Total 


Total costs of sale and covey as ioe to bs 2 eet 
roducts by applying predetermined percentages to dollar 
Paes (first Pharocond STCDS) Seen heen et ee creer $408, 397.08 | $570, 396. 30 $978, 793. 38 
(41. 72%) (58. 28%) (100. 00%) 

Portion of said costs applicable to the 2 classes of products as 
determined by respondents’ factual cost study and analysis 
(thifa’stép) 2. EU SSE he LED OCs tee be trip Es $228, 673. 07 $405, 389. 88 $634, 062. 95 
(36. 06%) (63. 94%) (100. 00%) 


Balance of said costs, allocated to the 2 classes of products by 
difterent@ te. toe LL, Bp eA o's eee Oe AS $179, 724. 01 $165, 006. 42 $344, 730. 43 
(52. 13%) (47. 87%) (100. 00%) 


A review of the above tabulation shows conclusively that, at the very 
outset, lump-sum estimates were made of the portions of costs appli- 
cable to each of the separate products; such amounts, when added, gave 
the lump-sum estimates which respondents applied to the two general 
classes of products, bakery products and grocery products. From 
these lump-sum estimates applied to the two general classes of products, 
respondents deducted that portion of costs which they applied directly 
as the result of a factual cost study and anlysis; the difference in each 

“instance they regarded as “indirect costs.” In other words, molds were 
established in the beginning in the form of lump-sum estimated 
amounts. Following this, a factual cost study and analysis was made 
whereby certain direct costs were earmarked and placed into the respec- 
tive molds, and the remaining amounts required to fill-out the molds 
in each instance were provided by respondents in the form of “other 
costs” or “indirect costs” on which no factual studies and analyses had 
been made. 

In the case of bakery products, respondents applied a lump-sum esti- 
mated cost of $408,897.08 (41.72 percent) of the total known costs. 
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However, of the total direct costs, $634,062.95, determined by a factual 
cost study and analysis, respondents applied only $228,673.07 (36.06 
percent) to bakery products; while, of the total $344,730.43 indirect 
costs, respondents apphed $179,724.01 (52.18 percent) to bakery 
products. 

If the factual study had been made for the purpose of determining 
the accuracy of the percentages, rather than taking their accuracy for 
granted, it is doubtful that 52.18 percent of the indirect costs, on which 
no factual cost study and analysis had been made, should be applied to- 
bakery products, while only 36.06 percent of the direct costs, on which a 
factual cost study and analysis had been made, was thus applied. 


Indirect Costs 


As the result of a factual cost study and analysis of the total average 
monthly costs of $978,793.38, an amount of $634,062.95 was earmarked 
as coming within either the bakery-product classification or the groc- 
ery-product classification, leaving a balance of $344,730.43 unallocated. 
This item of the $344,730.43 of unallocated costs is referred to herein 
as “indirect costs.” The elements of cost included in this item of 
$344,730.48 are as follows: 


Agency stockrooms: - 
BA VISTO i Baa re ale ee ern ene ee Se ss IOS NY aT $25, 666. 97 


Retricerating =~ eee eee Wo tes oe 2 ness Be 7, 444. 21 
iMiseel la neotis= 22. eet 6s ee 1, 183. 45 
EO 6) eer en eee ee eS 34, 294. 63 
Agency delivery: 
IPayarol le (qinallocated fporil On) ae law tats se ee SS 1,992. 77 
Charges on shipments to shipping customers___--_----__-___----~~ 14, 686, 01 
Charges on shipments of grocery products to jobbers__-_-—_----__ 579. 43 
Charges on shipments to personal delivery customers_———~~~---~-_ 6, 845. 07 
Melivery expenses. (25 agencies) 2a! 2a ee ee 239. 33 
VON, See Se ee ee Oe ee eee eee 24, 302. 61 
Agency administration: 
Pavardli=cenerale and clerical sae ee eee By DL 28 ot 
COMCCISUD DE Cs ener eee SS Se ee ae eesS 6, 287. 48 
TCR OD SOS eee ae a en ee ee 13, 487. 98 
Telephonervand telegraph. =—— === 2 oe eee 97125. 17 
TREY Mies a> o_o crn spe” Bini it ile eter AR Fae ND LS eS ere a ee 27, 459. 51 
NSCeLLANCOUS ae ee ee eee ne oe eee eS eee 6, 6382. 48 
Repairs-—pulldinesandeequipment==—2= == === = =e 2 5, 098. 92 
HE OC Se Pee Si eee oe eee Se eae 6, 486. 42 


“GDN fa pe ee ee 125, 657. 90 
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Division stockrooms: 
ey SrOllee eee ae En en ee $4, 887. 44 
] Raa RS NTO ee et Ee ee ee ee ee eee SS BS 1, 539. 26 
Warehouse charges: 
TTA ee ee enn a Se ES eS ee 1, 182. 10 
Frozen eggS_._-—_---_-_----~------=-~~------=-------=---=- 5, 168. 93 
Opn Gi eo. tn a haces ee oe ee ee ee 3, 118. 79 
Miscellaneous @XPenseS) <2) an ee ee 1, 507. 81 
Matalae sete eke eee Sa Bee pee ee Eee ae ne Se es eee 17, 404. B3 
Automobiles, (unallocated! portion) 22-2—=2— 20 Bet aie ee ee 857. 20 
Rorei giccommissionss = ee 297. 67 
Division administration : 
Pay roll: 
Manacers: ascistantomcemanisers=- === = = eee ee 23, 376. 38 
FA CCOUMUG PAIN pL CCOUMIUES wr OTe eee ae 22, 978. 60 
(ST OTC EU wee ere es en cae a et ett ee 26, 057. 81 
General 0) SO ee Rt) JA Ot 55 SE Se TE ee 5, 122) 89 
Limitedspensions:s_ 2G 7eqrid es FE ees OF ey) cee Tare eeeteaey ahs 2, 368. 15 
Traveling expense: 
Managers, assistant office managers____=§ ___==__ 44__= 6, 082. 99 
Accounts, department... 5 s- 2 eee 1, 127. 66 
Office:supplies sis ae eee pA ii 4, 812. 67 
Onlice “expense == Ses eee ee ee See 3, 781. 45 
Melephone and, telegraph.2...._~_ > __. Oe eee 8, 473. 14 
Convention expense: 
‘Bakery = 23225 es os oe ee ee ee ee 1, 630. 19 
GLOCCPY 00 A see ee ee ee ee PAT SY, 
Group: mneetiNgs-22eesese A ee eee 3, 005. 50 
Revises 2. Li ele ee le al ee PO Oe very See 5, 546. 29 
Gra tuitics..<.-.. sett 2B eet Oy A Pe See ee tee ae 459. 28 
Advertising : 
Miscellaneous 222 ee ee ae ee Oe ee 936. 78 
Nreightoand"ex presse 22 2 ae a ee ee ee 3, 009. 53 
Visoma tic'expensesi aes en = ta ee 809. 77 
ER AES tee: ONE Oa ees Se es eer 8 ek Dee EARS 5: 261. 37 
Social, seGuvityi22 + «= 502" eh te ee ees Se eee See 183321572) 
EX PENSCROIS UFIDUUL OU. =e === ae ee or eee 200 e09 
EXPAN SO w TAS Ce] Ae OU Ses eee ae 4, 959. 23 
Workmen compensation insurance.______________. se 4, 280. 36 
RO ta) Sas 2 SNe Sie 2 tebe SATA SE ae Sl 141, 916. 09 
Grand!” COUaT Gs = sen ee 344, 730. 48 


1 Denotes deduction. 
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This total item of indirect costs was allocated to the two general 
classes of products as follows: 
IB aKCr YR PLO CUCIS Me Sete te ERE TST Seta aise ire Leet eee $179, 724, 01 


CTOGCE VARDLOUUCES 228 Sees eb tee Bees oe tS oer cced ye wee NA ene te Bee) ofr be 165, 006. 42 
GRO) TT kee = A eS SS Se a a Rss 344, 730. 43 


Of the total amount of $179,724.01 of the indirect costs which was 
appled to bakery products, an amount of $188,334.27 (76.97 percent) 
was applied to bakers’ yeast. Of course, these allocations of the 
indirect costs were applied to the two general classes of products and 
thence to bakers’ yeast by difference wholly and entirely upon 
respondents’ assumption that their lump-sum estimates, applied to 
each product at the outset, were accurate and correct. Therefore, 
after deducting those costs which were earmarked as direct costs 
from the original lump-sum estimates, the difference was assumed 
to be indirect costs. 

A review of the separate items and elements of cost as listed above 
will show immediately that many of such items could have been allo- 
cated directly to the two general classes of products and thence to the 
separate products to which they applied. For example, “Charges on 
shipments to shipping customers, $14,686.01” could have been allo- 
cated directly. Likewise, “Warehouse charges—Diamalt, $1,182.10” 
and “Warehouse charges—Frozen eggs, $5,168.93”, together with sev- 
eral other items of cost as shown in the above list could have been 
allocated directly to the respective products to which they applied. 
No part of these particular items of cost could have possibly been 
incurred in connection with the sales of bakers’ yeast. Nevertheless, 
under respondents’ method of calculating costs, 40.13 percent (ratio 
of $138,334.27 to $344,730.43) of these costs were applied to bakers’ 
yeast. 

Reference is made also to the item of “Taxes—Social Security— 
$18,321.72” of which according to respondents’ method of allocation, 
$7,352.50 (40.18 percent) was applied to bakers’ yeast. Nowhere in 
the record is there any evidence which would show what portions of 
the total amount of $18,321.72 applied to persons engaged in the sale 
and delivery of bakers’ yeast. 

In arriving at their cost differentials, these so-called indirect 
costs were applied by respondents at a ratio of 13 times as much per 
pound on sales to those customers who pay 25 cents per pound for 
bakers’ yeast as was allocated to sales to the customers who pay 141% 
cents per pound for their yeast. 
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For a further example of respondents’ methods of apportioning 
individual costs, reference is made to the items of stockroom costs; 
“agency stockrooms, $34,294.63” and “division stockrooms, $17,404.33”, 
a portion of which could have been allocated directly to frozen eggs 
and other products as outlined heretofore. Under respondents’ 
method of allocation, a total amount of $20,746.80 (40.18 percent) of 
the stockroom costs was allocated to bakers’ yeast and this amount 
was then allocated to the quantity-price brackets, in the calculation 
of respondents’ cost differentials, at the ratio of 18 to 1, that is, thir- 
teen times as much of this cost was allocated to each pound of yeast 
sold to customers paying the 25-cent price as was allocated to each 
pound of yeast sold to customers paying the 1414-cent price. It will 
be noted in connection with the stockroom costs that bakers’ yeast 
is packed in cartons at the factory, shipped to the divisions and agen- 
cies in such cartons, placed in the respective stockrooms in such car- 
tons, removed from the stockrooms while still in the cartons, and such 
cartons remain unbroken when delivered to the customers. Or, in the 
event that a customer should take less than a carton, then the cartons 
are generally broken immediately prior to such delivery. In the 
absence of evidence to the contrary, it would appear that there could 
be little or no cost difference per pound in the stockroom costs applica- 
ble to bakers’ yeast. 

The small item of “Foreign Commissions—$297.67” is not applicable 
to sales within the United States. Nevertheless, respondents have 
included an amount of $119.45 (40.13 percent) of this item in the cost 
applied to bakers’ yeast. This small item of cost is trivial and would 
make little difference in the calculation of respondents’ cost differen- 
tials. But, it is cited to show the methods employed by respondents 
in their calculation of costs. 


(2) Allocation of the various elements of costs, apportioned to bakers’ 
yeast, to the separate quantity-price brackets 


The methods by which the $330,792.22 of costs of sale and delivery 
applied to bakers’ yeast have been allocated to the respective quantity- 
price brackets, have previously been set forth in the “Eighth Step of 
respondents’ cost allocations.” To summarize: The respective items 
making up this total—to wit, $78,140.38, route selling and delivery 
costs; $103,866.39, solicitation costs; $10,951.18, service costs; and 
$138,334.27, indirect costs—were allocated to the respective quantity- 
price brackets as follows: Route selling and delivery costs on the basis 
of a time study; solicitation costs, on the basis of the number of calls 
on customers; service costs, on the basis of a time study; and, indirect 


, 
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costs, on the basis of total direct costs previously allocated to the 
respective brackets. 

The correctness of each of the foregoing amounts cannot be deter- 
mined conclusively since they were arrived at on the assumption that 
the lump-sum estimate of costs allocated to bakers’ yeast is the actual 
total costs of sale and delivery of this product. 

The allocation of the solicitation costs to the quantity-price brackets, 
having been made on the basis of calls, has not been shown to be accu- 
rate and correct, since the time spent on the separate calls varies ma- 
terially; and, in addition, the evidence shows that a portion of this 
item represents promotional costs which have not been segregated 
and treated separately in respondents’ computations. 

The service, represented in the item of service cost, while available 
to all customers, the cost of it has been charged to all customers regard- 
less of whether they have availed themselves of the service or not. 
The type of service represented in this item of cost together with the 
type of service represented in the item of bakery consultants cost, has 
been previously referred to in paragraph 7 hereof; and when the eyi- 
dence describing these types of service was introduced by the respond- 
ents, which was prior to the time that the respondents petitioned to 
reopen the case in order to introduce evidence with respect to costs, 
it was represented as being available to all customers free of charge. 


RESPONDENTS’ USE OF NATION-WIDE COSTS 


The complaint, as amended, alleges discrimination in price in the 
sale of bakers’ yeast by the respondents, only according to the prices 
set. forth in schedule A of paragraph 10 hereof. The report on the 
examination of costs of sale and delivery applicable to bakers’ yeast 
(Res. Ex, 33), offered in evidence by the respondents to show the 
justification for the price differentials as set forth in said schedule A, 
made no disclosure of the fact that bakers’ yeast is sold by the respond- 
ents according to any scale of prices other than that set forth in said 
schedule A. However, the evidence shows that the respondents do 
sell bakers’ yeast at scales of prices other than those set forth in 
schedule A; namely, at prices as set forth in schedules B, C, D, and E 
of paragraph 10 hereof. 

Respondents included the costs in those areas where bakers’ yeast is 
sold according to the scale of prices set forth in said schedules B, C, D, 
and E in order to justify the price differentials set forth in schedule A. 

* * * * * * * 

After a thorough study of the report on examination of costs of 
sale and delivery applicable to bakers’ yeast (Res, Ex. 38), and a 
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review of the evidence in relation thereto, and for the numerous rea- 
sons set forth herein, the Commission rejects the costs of sale and 
delivery applicable to bakers’ yeast, submitted by respondents, as a 
justification for the price differentials set forth in schedule A of 
paragraph 10 hereof. 

CONCLUSION 


Respondents, in the sale and distribution of yeast, as above de- 
scribed, are engaged in interstate commerce. There is a constant 
daily: current of commerce in respondents’ products throughout the 
country. As heretofore found, after the yeast is manufactured by the 
respondents at its 6 factories, it is packed and immediately placed in 
the channels of commerce so that it will reach some 25,000 customers 
of the respondents located over the entire country within 48 hours 
with but a temporary storage at the respective warehouses, which is 
for the purpose of expediting its delivery. The yeast remains in the 
original cartons until such time as it is delivered from the respond- 
ents’ trucks to their customers to meet the constant demand for such 
use existing on the part of said customers. The prices fixed and 
charged by respondents for such yeast are fixed and charged by them 
in the course of commerce, and such sales are sales in commerce within 
the meaning of section 2 (a) of the Clayton Act. 

Respondents have not shown cost differences between selling and 
delivering the respective quantities of bakers’ yeast as set forth in 
schedule A of paragraph 10 hereof, which are sufficient to rebut the 
evidence of unlawful discrimination. In their attempt to show justi- 
fication for the price differentials, respondents have offered cost 
studies, computations and allocations based upon lump-sum estimates 
which were demonstrated by their own tabulations to be erroneous, 
and they have distributed the results of this error throughout their 
cost study on the basis of the reassumed correctness of the demon- 
strated errors. These lump-sum estimates were applied repeatedly, 
directly and indirectly, throughout respondents’ allocations of costs 
and the partial cost data obtained by an actual survey were augmented 
“by difference” in order to adjust the final and vital results to coincide 
with the lump-sum estimates made at the outset. 

Respondents have resorted to the use of lump-sum estimates in the 
allocation of all costs; they have included in the costs allocated to 
bakers’ yeast many items of cost which were not incurred in the 
manufacture, sale, and delivery of bakers’ yeast; and they have in- 
cluded many items of cost which should be allocated equally to each 
pound of bakers’ yeast. While it may be good practice to use lump- 
sum estimates for internal managerial purposes, and while respond- 
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ents may include any and all costs to determine the selling price, we 
are of the opinion: (1) That respondents’ lump-sum estimates cannot 
be made the basis for price differentials; and (2) that costs which are 
not incurred in the manufacture, sale, or delivery of a product, and 
costs which should be allocated equally per unit to the product, can- 
not be made the basis for price differentials; and (3) that only such 
costs may be used to justify a price differential between different pur- 
chasers of a product of like grade and quality as those which reflect 
no more than the savings made in the functions and activities which 
are essential in the manufacture, sale, or delivery resulting from the 
differing methods or quantities in which such products are to such 
customers sold or delivered. 

Respondents’ arbitrary and erroneous allocations of cost are fur- 
ther demonstrated by their use of costs of sale and delivery in those 
areas where yeast is sold at the prices set forth in schedules B, C, D, 
and EK, in order to justify the price differentials as set forth in 
schedule A. This is particularly true since the prices set forth in 
schedules B, C, D, and E are higher and show a greater spread in 
some instances than the prices set forth in schedule A. 

The evidence shows that there is no differing method of sale or 
delivery of the respondents’ personal-delivery pound yeast (bakers’ 
yeast), as distinguished from other minor sales of yeast which re- 
spondents style “shipping sales” and “sales to grocers.” 

We conclude that through the use of the discriminatory prices as 
set forth in schedule A, and as otherwise shown herein, respondents 
have violated and are violating, section 2 (a) of the Clayton Act. 

Commissioner Freer not participating. 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, as amended, the an- 
swers of the respondents, as amended, testimony and other evidence 
taken before John W. Norwood, a trial examiner of the Commission 
theretofore duly designated by it, in support of the allegations of 
said complaint, as amended, and in opposition thereto, briefs filed 
herein, and oral arguments by James I. Rooney, counsel for the Com- 
mission, and by Theodore Kiendl and Edwin F. Blair, counsel for 
the respondents, and the Commission being of the opinion that said 
respondents have violated the provisions of section 2 (a) of an act 
of Congress approved October 15, 1914, entitled “An act to supple- 
ment existing laws against unlawful restraints and monopolies and 
for other purposes” (the Clayton Act), as amended, and having made 
its report, stating its findings as to the facts and its conclusions. 
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It is ordered, That the respondents, Standard Brands Incorporated, 
and Standards Brands of California, their officers, representatives, 
agents, and employees, directly or indirectly, in connection with the 
offering for sale, sale and distribution of bakers’ yeast in interstate 
commerce, or in the District of Columbia, do forthwith cease and de- 
sist from discriminating in price between different purchasers of 
bakers’ yeast of like grade and quality, either directly or indirectly: 

1. By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased or required monthly by the respec- 
tive purchasers, as set forth in schedule A of paragraph 10 of said 
findings of fact. 

2. By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased (whether from the respondents or 
from any other source) over a period of time by the respective pur- 
chasers, where the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of com- 
merce in which respondents or any of their customers are engaged, or 
to injure, destroy or prevent competition with respondents or any of 
their customers, except where said differentials in price, based upon 
the quantities or volume purchased from the respondents during 
such period of time by said respective purchasers, make only due 
allowance for differences in the cost of manufacture, sale or deliv- 
ery resulting from the differing methods or quantities in which such 
bakers’ yeast is to such purchasers sold or delivered during the period 
of time for which such differentials are allowed. 

3. By means of price differences resulting from selling said bakers’ 
yeast to a single purchaser at prices based upon the total quantity 
or volume purchased (whether from the respondents or from any 
other source) during a period of time by such purchaser, irrespective 
of the quantities or volume delivered by the respondents to the sepa- 
rate plants, factories, bakeries, or warehouses of such purchaser, where 
the effect of such discrimination may be substantially to lessen compe- 
tition or tend to create a monopoly in any line of commerce in which 
respondents or any of their customers are engaged, or to injure, 
destroy or prevent competition with respondents or any of their cus- 
tomers, except where said differentials in price make only due allow- 
ance for differences in the cost of manufacture, sale or delivery result- 
ing from the differing methods or quantities in which said bakers’ 
yeast is to such purchasers sold or delivered. 

4. By selling said bakers’ yeast to certain of such purchasers at 
so-called “off-scale” prices as described in paragraph 12 of said find- 
ings of fact, even though the differentials in price of any given price 
scale make only due allowance for differences in the cost of manufac- 
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ture, sale, or delivery resulting from the differing methods or quan- 
tities in which said bakers’ yeast is to such purchasers sold or deliv- 
ered during the period of time for which such differentials in price 
are allowed. 

It is further ordered, That the respondents, Standard Brands, In- 
corporated, and Standard Brands of California, their officers, repre- 
sentatives, agents, and employees, directly or indirectly, in connection 
with the offering for sale, sale, and distribution of foil yeast im inter- 
state commerce, or in the District of Columbia, do forthwith cease 
and desist from discriminating in price between different purchasers 
of foil yeast of like grade and quality, either directly or indirectly, 
by selling said foil yeast at different prices, to wit: 300 pieces per 
month and up, 27 cents per dozen; under 300 pieces per month, 30 
cents per dozen, as set forth in paragraph 15 of said findings of fact 
as modified. 

It is further ordered, That the respondents shall on or before May 
1, 1940, file with the Commission a report in writing setting forth in 
detail the manner and form in which they have complied with this 
order, as modified. 

Commissioner Freer not participating. 
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Complaint BOF a: 


In roe MarTrer oF 


WILLIAM S. McCLYMONDS, TRADING AS OXOL LABORA- 
TORIES AND WESTERN RESEARCH LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4035. Complaint, Feb. 17, 1940—Decision, May 1, 1940 


Where an individual engaged in compounding, selling and distributing a medicinal 
preparation designated “Quinox Capsules” and intended for use by women 
suffering from delayed menstruation, to purchasers located in various other 
States and in the District of Columbia; in advertisements of his said “Quinox 
Capsules” which he disseminated and caused to be disseminated by United 
States mails, by insertion in newspapers and periodicals having general cir- 
culation, and in circulars and other printed or written matter distributed in 
commerce among and between the various States and by other means in 
commerce, and which were intended or likely to induce purchase of his said 
product— 

Represented that his said preparation was a cure or remedy for and constituted 
competent and effective treatment in cases of delayed menstruation, and that 
it possessed therapeutic value in treatment of, and would relieve, such con- 
dition, facts being it did not constitute such a cure or remedy, irrespective 
of cause of said condition, and was not a competent or effective treatment 
therefor, and was without any substantial therapeutic value aside from its 
effect as an ordinary laxative, and would not relieve such condition or have 
any beneficial effect thereon ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false, deceptive and misleading 
statements, representations and claims were true, and of causing substan- 
tial portion of said public, because of such erroneous and mistaken belief, 
to purchase substantial quantities of his said medicinal preparation: 

ITcld, that such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and deceptive 
acts and practices in commerce. 


Mr, Jesse D, Kash for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal Trade 
Commission, having reason to believe that William S. McClymonds, an 
individual trading as Oxol Laboratories and Western Research Lab- 
oratories, hereinafter referred to as respondent, has violated the pro- 
visions of the said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 
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Paracraps 1. William 8S. McClymonds is an individual trading and 
doing business under the names of Oxol Laboratories and Western 
Research Laboratories, with his principal place of business located at 
1046 Santa Fe Street, Denver, Colo. 

Respondent is now and has been for more than 1 year last past en- 
gaged in the business of compounding, selling and distributing a 
medicinal preparation designated “Quinox Capsules,” intended for use 
by women suffering from delayed menstruation. 

Respondent causes his said preparation when sold by him to be 
transported from his aforesaid place of business in the state of Colo- 
rado to the purchasers thereof located in various other States of the 
United States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained a course of trade in said medicinal preparation in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business respond- 
ent has disseminated and is now disseminating, and has caused and is 
now causing the dissemination, of false advertisements concerning his 
said product by United States mails, by insertion in newspapers and 
periodicals having a general circulation, and also in circulars and other 
printed or written matter, all of which are distributed in commerce 
among and between the various States of the United States, and by 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act, for the purpose of inducing, and which are lkely to 
induce directly or indirectly the purchase of his said product, and has 
disseminated, and is now disseminating, and has caused and is now 
causing the dissemination of false advertisements concerning his said 
product by various means for the purpose of inducing and which are 
likely to induce directly or indirectly the purchase of his said product 
in commerce as commerce is defined in the Federal Trade Commission 
Act. 

Among and typical of the false statements and representations 
contained in said advertisements disseminated and caused to be dis- 


seminated as aforesaid, are the following: 


Smart women need not suffer monthly pain or delay caused by nervous 
strain, exposure, ete. The harmless palliative action of Quinox Capsules brings 


Quick Relief. See your local druggist. 

Par. 3. Through the use of the representations hereinabove set 
forth, and others not specifically set out herein, all of which purport 
to be descriptive of the remedial, curative and therapeutic properties 
of respondent’s product, the respondent has represented and does 
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now represent, that his said product is a cure or remedy for, and 
constitutes a competent and effective treatment in cases of delayed 
menstruation and that said product possesses therapeutic value in the 
treatment of delayed menstruation and relieves such condition. 

Par. 4. The foregoing representations are grossly exaggerated, 
misleading, and untrue. In truth and in fact, respondent’s prepara- 
tion does not constitute a cure or remedy for delayed menstruation 
irrespective of the cause thereof, or a competent or effective treat- 
ment therefor. Said preparation is without any substantial thera- 
peutic value aside from its effect as an ordinary laxative and will not 
relieve such condition or have any beneficial effect thereon. 

Par. 5. The use by the respondent of the foregoing false, decep- 
tive and misleading statements, representations, and claims with 
respect to his said preparation, disseminated as aforesaid, has had, and 
now has the tendency and capacity to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations and claims are 
true, and causes, and has caused, a substantial portion of the pur- 
chasing public because of such erroneous and mistaken belief to pur- 
chase substantial quantities of respondent’s medicinal preparation. 

Par. 6. The aforesaid acts and practices of the respondent as 
herein alleged are all to the prejudice and injury of the public, and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Revort, Frxprnes as to THE Faors, AND OrprER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on February 17, 1940, issued and on Feb- 
ruary 19, 1940, served its complaint in this proceeding upon respondent, 
William S$. McClymonds, an individual, trading as Oxol Laboratories 
and Western Research Laboratories, charging him with the use of un- 
fair and deceptive acts and practices in commerce in violation of the 
provisions of the said act. On March 11, 1940, the respondent filed his 
answer, in which answer he admitted all the material allegations of 
fact set forth in said complaint and waived all intervening procedure 
and further hearing as to said facts. Thereafter the proceeding reg- 
ularly came on for final hearing before the Commission on the said 
complaint and the answer thereto, and the Commission having duly 
considered the matter, and-being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 
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Paracrapy 1. The respondent, William S. McClymonds, is an indi- 
vidual trading and doing business under the name of Oxol Laboratories 
and Western Research Laboratories, with his principal office and place 
of business at 1046 Santa Fe Drive, in the city of Denver, State of 
Colorado. 

Respondent is now and has been for more than 1 year last past en- 
gaged in the business of compounding, selling, and distributing a medic- 
inal preparation designated “Quinox Capsules’ intended for use by 
women suffering from delayed menstruation. 

Respondent causes his said preparation when sold by him to be trans- 
ported from his aforesaid place of business in the State of Colorado to 
the purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained a course of trade in said medicinal preparations in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par, 2. In the course and conduct of his aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements concern- 
ing his said product, by United States mails, by insertion in news- 
papers and periodicals having a general circulation and also in circu- 
lars and other printed or written matter, all of which are distributed in 
commerce among and between the various States of the United States, 
and by other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of his said product, 
and has disseminated, and is now disseminating, and has caused and is 
now causing the dissemination of, false advertisements concerning his 
said product, by various means, for the purpose of inducing, and which 
are likely to induce, directly or indirectly, the purchase of his said prod- 
uct in commerce as commerce is defined in the Federal Trade Commis- 
sion Act. 

Among and typical of the false statements and representations con- 
tained in said advertisements, disseminated and caused to be dissem1- 
nated, as aforesaid, are the following: 

Smart women need not suffer monthly pain or delay caused by neryous strain, 
exposure, etc. The harmless palliative action of Quinox Capsules brings Quick 
Relief. See your local druggist. 
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Par. 3. Through the use of the representations hereinabove set forth, 
and others not specifically set out herein, all of which purport to be de- 
scriptive of the remedial, curative, and therapeutic properties of re- 
spondent’s product, the respondent has represented and does now 
represent, that his said product is a cure or remedy for, and constitutes 
a competent and effective treatment in cases of delayed menstruation 
and that said product possesses therapeutic value in the treatment of 
delayed menstruation and relieves such condition. 

Par. 4. The foregoing representations are grossly exaggerated, mis- 
leading and untrue. In truth and in fact, respondent’s preparation 
does not constitute a cure or remedy for delayed menstruation irre- 
spective of the cause thereof, or a competent or effective treatment 
therefor. Said preparation is without any substantial therapeutic 
value aside from its effect as an ordinary laxative and will not relieve 
such condition or have any beneficial effect thereon. 

Par. 5. The use by the respondent of the foregoing false, deceptive 
and misleading statements, representations, and claims with respect 
to his said preparation, disseminated as aforesaid, has had, and now 
has the tendency and capacity to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements, representations and claims are 
true and causes, and has caused, a substantial portion of the purchasing 
public, because of such erroneous and mistaken belief, to purchase 
substantial quantities of respondent’s medicinal preparation. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations 
of fact set forth in said complaint, and states that he waives all 
intervening procedure and further hearing as to said facts, and the 
Commission having made its findings as to the facts and conclusion that 
respondent has violated the provisions of the Federal Trade Commis- 
sion Act. 

It is ordered, That the respondent, William S. McClymonds, in- 
dividually and trading as Oxol Laboratories or as Western Research 
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Laboratories, or trading under any other name or names, his represent- 
atives, agents, and employees, directly or through any corporate or 
other device, do forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing, or which is likely to induce, directly or indirectly, 
the purchase of respondent’s medicinal preparation now designated by 
the name “Quinox Capsules” or any other medicinal preparation com-— 
posed of substantially similar ingredients or possessing substantially 
similar therapeutic properties, whether sold under the same name or 
under any other name or names; or disseminating or causing to be 
disseminated any advertisement by any means for the purpose of in- 
ducing, or which is likely to induce, directly or indirectly, the purchase 
in commerce, as “commerce” is defined in the Federal Trade Com- 
mission Act, of said medicinal preparation, which advertisements 
represent directly or by implication: 

1. That respondent’s preparation is a cure or remedy or a com- 
petent. or effective treatment for delayed menstruation, or that said 
preparation will relieve delayed menstruation or have any beneficial 
effect thereon. 

2. That respondent’s preparation possesses any substantial thera- 
peutic value aside from its effect as an ordinary laxative. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which he 
has complied with this order. 
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In THe Matrer OF 


MAX LEVIN, TRADING AS WESTERN NOVELTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4055. Complaint, Mar. 11, 1940—Decision, May 1, 1940 


Where an individual engaged in the sale and distribution of knives, cameras, 
razors, and various other articles of merchandise to dealer purchasers in 
various other States and in the District of Columbia— 

Sold and distributed certain assortments thereof which were so packed and 
assembled as to involve the use of game of chance, gift enterprise, or lottery 
scheme, when sold and distributed to consumers thereof and included (1) 
in the case of one such assortment, along with other articles of merchandise 
involyed, a punchboard for use in sale and distribution of such articles under 
a plan and in accordance with said board’s explanatory legend, by which 
those securing for the 5 cents paid certain numbers became entitled to $2.50 
in cash, others became thus entitled to $1.00, still others became thus entitled 
to 25 cents in trade, while holders of certain other specified numbers were 
entitled to receive articles of merchandise attached to board, and purchasers 
who did not qualify by obtaining one of the numbers thus specified received 
nothing for their money, and (2) various other assortments, together with 
various push cards and punchboard devices for use in sale and distribution 
of merchandise concerned to the purchasing public by means of game of 
chance, gift enterprise or lottery scheme, and involving sales plans or methods 
substantially the same as those above described and varying therefrom in 
detail only ; and 

Supplied thereby to and placed in the hands of others means of conducting lot- 
teries in sale of his merchandise to purchasing public by dealer purchasers 
thereof who used such punchboard and push ecard devices in sale and distri- 
bution of its said product in accordance with the aforesaid sales plan or 
methods involving games of chance or sale of a chance to procure an article 
of merchandise, a sum of money or a credit in trade of much greater value 
than price to be paid therefor, contrary to an established policy of the 
United States Government and in violation of the criminal laws, and in 
competition with many who are unwilling to adopt said or any method in- 
volving use of game of chance or sale of chance to win something by 
chance, or any other method contrary to public policy and refrain 
therefrom ; 

With result that many persons were attracted by said method and by element of 
chance involved in sale of said merchandise aS above described, and were 
thereby induced to buy and sell his said goods in preference to those offered 
and sold by said competitors who did not use same and equivalent methods, 
and with effect through use of such method and because of said game of chance 
of unfairly diverting trade in commerce to him from his competitors afore- 
said who do not use such or equivalent method, to the substantial injury of 
competition in commerce: 


WESTERN NOVELTY Go, 1165 
1164 Complaint 


Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 

Mr. D.C. Daniel for the Commission. 
Mr. Sanwel D, Menin, of Denver, Colo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said Act, the Federal 
Trade Commission having reason to believe that Max Levin, indi- 
vidually and trading under the name of Western Novelty Co., herein- 
after referred to as respondent, has violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacraPH 1. Respondent, Max Levin, is an individual doing busi- 
ness under the name of Western Novelty Co., with his principal office 
and place of business located at 1729 Lawrence Street, Denver, Colo. 
Respondent is now, and for more than 1 year last past has been, en- 
gaged in the sale and distribution of knives, cameras, razors, pens, 
pencils, cigarette lighters, and various other articles of merchandise 
to dealers. He causes, and has caused, said products, when sold, to 
be shipped or transported from his aforesaid place of business in the 
State of Colorado to purchasers thereof in the various other States of 
the United States and in the District of Columbia at their respective 
points of location. There ts now, and for more than 1 year last past 
has been, a course of trade by said respondent in such merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of his 
business, respondent is in competition with other individuals, and 
with partnerships and corporations engaged in the sale and distribu- 
tion of like or similar merchandise in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sells and has sold to dealers certain 
assortments of said merchandise so packed and assembled as to involve 
the use of a game of chance, gift enterprise, or lottery scheme, when 
said merchandise is sold and distributed to the consumers thereof. 
One of said assortments is sold and distributed to the purchasing pub- 
lic in the following manner: This assortment consists of a device 
commonly known as a punchboard, with a number of articles of 
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merchandise attached thereto. Said punchboard contains a number 
of small sealed tubes, each of which tubes contains a small slip of 
paper with a number printed thereon. Sales are 5 cents each. The 
board bears statements or legends informing purchasers and prospec- 
tive purchasers that the holders of certain specified numbers are 
entitled to and receive $2.50 in cash; that the holders of certain other 
specified numbers are entitled to and receive $1 in cash; that the 
holders of certain other specified numbers are entitled to and receive 
25 cents “in trade”; that the holders of certain other specified numbers 
are entitled to and receive the said articles of merchandise attached 
to said board. A purchaser who does not qualify by obtaining one 
of the specified numbers receives nothing for his money. The num- 
bers are effectively concealed from purchasers and prospective pur- 
chasers until a punch has been made and the number punched sepa- 
rated or removed from said board. The said sums of money, the 
amounts “in trade” and the said articles of merchandise are thus 
distributed to the purchasing public wholly by lot or chance. 

Respondent sells and distributes various assortments of his mer- 
chandise and sells and furnishes various push card and punchboard 
devices for use in the sale and distribution of such merchandise to 
the purchasing public by means of a game of chance, gift enterprise, 
or lottery scheme. The sales plans or methods employed in connec- 
tion with each of said assortments are substantially the same as the 
sales plans or methods hereinabove described varying only in detail. 

Par. 3. The dealers to whom respondent sells and furnishes said 
punchboard and push card devices, use the same in selling and dis- 
tributing respondent’s merchandise in accordance with the aforesaid 
sales plans or methods. Respondent thus supplies to and places in 
the hands of others the means of conducting lotteries in the sale of 
his merchandise in accordance with the sales plans or methods herein- 
above described. The use by respondent of said methods in the sale 
of such merchandise and the sale of such merchandise by and through 
the use thereof and by the aid of said method is a practice of the 
sort which is contrary to an established public policy of the Govern- 
ment of the United States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure an article of merchandise, a sum of money or a credit “in 
trade” of much greater value than the price to be paid therefor. Many 
persons, firms, and corporations who sell or distribute merchandise in 
competition with the respondent, as above alleged, are unwilling to 
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adopt and use said methods or any method involving the use of a game 
of chance or a sale of a chance to win something by chance or any 
other method that is contrary to public policy and such competitors 
refrain therefrom. Many persons are attracted by respondent’s said 
methods and by the element of chance involved in the sale of said 
merchandise in the manner above alleged and are thereby induced to 
buy and ‘sell respondent’s merchandise in preference to the merchan- 
cise offered for sale and sold by said competitors of respondent who 
do not use the same or equivalent methods. The use of said methods 
by the respondent because of said game of chance has a tendency and 
capacity to and does unfairly divert trade in commerce between and 
among the various States of the United States and in the District of 
Columbia to respondent from his said competitors who do not use the 
same or equivalent methods. <As a result thereof, substantial injury 
is being and has been done by respondent to competition in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 5. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce and unfair and deceptive acts and practices in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 


Report, FrnprNas As to THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 11th day of March 1940, issued 
and on the 13th day of March 1940, served its complaint in this pro- 
ceeding upon respondent, Max Levin, individually and trading under 
the name of Western Novelty Co., charging him with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
On April 18, 1940, the respondent filed his answer, in which answer he 
admitted all the material allegations of fact set forth in said complaint 


‘and waived all intervening procedure and further hearing as to said 


facts. Thereafter the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the answer thereto, 
and the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the inter- 
est of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom. 
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Paracraru 1. Respondent, Max Levin, is an individual who for some 
time last past did business under the name of Western Novelty Co., 
with his principal office and place of business located at 1729 Lawrence 
Street, Denver, Colo, Respondent was engaged in the sale and distri- 
bution of knives, cameras, razors, pens, pencils, cigarette lighters, and 
various other articles of merchandise to dealers. He caused said prod- 
ucts, when sold, to be shipped or transported from his aforesaid place 
of business in the State of Colorado to purchasers thereof in the vari- 
ous other States of the United States and in the District of Columbia 
at their respective points of location. There was a course of trade by 
said respondent in such merchandise in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. In the course and conduct of his business, respondent was in 
competition with other individuals and with partnerships and cor- 
porations engaged in the sale and distribution of like or similar mer- 
chandise in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent sold and distributed certain assortments 
of said merchandise so packed and assembled as to involve the use of a 
game of chance, gift enterprise, or lottery scheme, when said mer- 
chandise was sold and distributed to the consumers thereof. One of 
said assortments was sold and distributed to the purchasing public in 
the following manner: This assortment consisted of a device com- 
monly known asa punchboard, with a number of articles of merchandise 
attached thereto. Said punchboard contained a number of small sealed 
tubes, each of which tubes contained a small slip of paper with a 
number printed thereon. Sales were 5 cents each. The board bears 
statements or legends informing purchasers and prospective purchasers 
that the holders of certain specified numbers are entitled to and receive 
$2.50 in cash; that the holders of certain other specified numbers are 
entitled to and receive $1 in cash; that the holders of certain other 
specified numbers are entitled to and receive 25 cents “in trade”; that 
the holders of certain other specified numbers are entitled to and 
receive the said articles of merchandise attached to said board. A 
purchaser who did not qualify by obtaining one of the specified num- 
bers received nothing for his money. The numbers were effectively 
concealed from purchasers and prospective purchasers until a punch 
had been made and the number punched separated or removed from 
said board. The said sums of money, the amounts “in trade” and the 
said articles of merchandise were thus distributed to the purchasing 
public wholly by lot or chance. 
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Respondent sold and distributed various assortments of his merchan- 
dise and furnished various push card and punchboard devices for use 
in the sale and distribution of such merchandise to the purchasing public 
by means of a game of chance, gift enterprise, or lottery scheme. The 
sales plans or methods employed in connection with each of said assort- 
ments were substantially the same as the sales plans or methods here- 
inabove described, varying only in detail. 

Par. 3. The dealers to whom respondent sold and furnished said 
punchboard and push card devices, used the same in selling and dis- 
tributing respondent’s merchandise in accordance with the aforesaid 
sales plans or methods. Respondent thus supplied to and placed in the 
hands of others the means of conducting lotteries in the sale of his mer- 
chandise in accordance with the sales plans or methods hereinabove 
described. The use by respondent of said methods in the sale of such 
merchandise and the sale of such merchandise by and through the use 
thereof and by the aid of said methods is a practice of the sort which 
was and is contrary to an established public policy of the Government 
of the United States and in violation of criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above described involves a game of chance or the sale of a 
chance to procure an article of merchandise, a sum of money or a credit 
“in trade” of much greater value than the price to be paid therefor. 
Many persons, firms, and corporations who sell or distribute and have 
sold and distributed merchandise in competition with the respondent, 
as above found, were and are unwilling to adopt and use said methods 
or any method involving the use of a game of chance or a sale of a 
chance to win something by chance, or any other method that is contrary 
to public policy, and such competitiors did and do refrain therefrom. 
Many persons were attracted by respondent’s said methods and by the 
element of chance involved in the sale of said merchandise in the manner 
above described and were thereby induced to buy and sell respondent’s 
merchandise in preference to the merchandise offered for sale and sold 
by said competitors of respondent who did not and do not use the 
same or equivalent methods. The use of said methods by the respond- 
ent, because of said game of chance, had a tendency and capacity to, 
and did, unfairly divert trade in commerce between and among the 
various States of the United States and in the District of Columbia 
to respondent from his said competitors who did not and do not use 
the same or equivalent methods. As a result thereof’, substantial 
injury was done by respondent to competition in commerce between 
and among the various States of the United States and in the District 


of Columbia. 
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The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint and states that he waives 
all intervening procedure and further hearing as to said facts, and 
the Commission, having made its findings as to the facts and conclu- 
sion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

Tt ts ordered, That the respondent, Max Levin, individually and 
trading under the name of Western Novelty Co., or trading under 
any other name or names, his representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of knives, cameras, razors, 
pens, pencils, cigarette lighters, or any other articles of merchandise 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, do forthwith cease and desist from: 

1. Selling or distributing said merchandise or any other merchan- 
dise so packed and assembled that sales of said merchandise or any 
other merchandise to the general public are to be made or may be 
made by means of a lottery, gaming device or gift enterprise. 

2. Supplying to or placing in the hands of others, said merchan- 
dise or any other merchandise, together with push cards, punch- 
boards, or any other lottery devices, which said push cards, punch- 
boards, or other lottery devices are to be used or may be used in sell- 
ing or distributing said merchandise or any other merchandise to the 
general public. 

3. Supplying to or placing in the hands of others, push cards, 
punchboards, or any other lottery devices, either with assortments of 
said merchandise or any other merchandise, or separately, which said 
push cards, punchboards, or other lottery devices are to be used or 
may be used in selling or distributing said merchandise or any other 
merchandise to the general public. 
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4. Selling or otherwise distributing any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

Tt is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which he has complied with this order. 
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In tHe MATrer OF 


EHRHART CONRAD COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4068. Complaint, Mar. 20, 1940—Decision, May 1, 1940 


Where a corporation engaged in sale and distribution of food products to retail 
dealer purchaser in various other States and in the District of Columbia, in 
competition with others engaged in sale and distribution of like or similar 
products in commerce as aforesaid— 

Sold and distributed its food products under various plans or methods involving 
lot or chance in such sale and distribution and including (1) plan under 
which it thus sold and distributed under label “Plee-zing” its products, 
together with Plee-zing Treasure Chest devices or cards or booklets for use 
in sale and distribution of such products to consuming public, in accordance 
with which plan and explanatory legend displayed on card customers of its 
retail dealer to whom were distributed such cards or devices became entitled, 
upon the filling of their respective cards with 100 of the treasure-chest 
receipts, given with each 25-cent purchase of its said products, to cash awards 
ranging from 50 cents to $5, and in exchange for the 15-cent cash redemp- 
tion value assigned to ecard or booklet, as determined and disclosed by state- 
ment revealed through breaking of card’s seal, when filled with the 100 
receipts, and returned for said purpose to dealer, whom it compensated for 
rewards or prizes thus paid; and (2) various other plans or methods of 
distributing or selling its said food products by lot or chance similar to 
that above described and varying therefrom in detail only; and 

Supplied thereby to and placed in the hands of others means of conducting lot- 
teries, gift enterprises, or games of chance in sale of such products to con- 
suming public, in accordance with said sales plans or methods involving 
game of chance or sale of a chance, to procure articles or products or sums 
of money of much greater value than amounts to be paid therefor, contrary 
to the established public policy of the United States Government, and in 
violation of the criminal laws, and in competition with many who are 
unwilling to adopt and use said or any method involving games of chance or 
sale of a chance to win something by chance, or any other method contrary 
to public policy and refrain therefrom ; 

With effect of inducing consuming or purchasing public to buy its said product 
in preference to like or similar products offered or sold by its competitors, 
and with result that many dealers and ultimate purchasers of products 
similar to those distributed by it were attracted by its said sales plans and 
methods and by element of chance in sale thereof as above described, and 
were thereby induced to purchase such products from it in preference to 
similar goods sold by competitors who do not use same or similar methods, 
and with capacity and tendency, because of game of chance or sale of a 
chance to win something by chance, to divert trade to it unfairly from said 
competitors who do not use same or equivalent or similar methods: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair methods of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. D. C. Daniel for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission having reason to believe that Ehrhart Conrad Co., 
a corporation, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrapn 1. Respondent Ehrhart Conrad Co. is a corporation 
organized and doing business under the laws of the State of Penn- 
sylvania with its principal office and place of business located at 106 
Carlisle Street, Hanover, Pa. Respondent is now, and for more than 
1 year last past has been, engaged in the sale and distribution of food 
products to retail dealers. Respondent causes and has caused its 
products, when sold, to be shipped or transported from its aforesaid 
place of business in the State of Pennsylvania to purchasers thereof 
in the various other States of the United States and in the District 
of Columbia, at their respective points of location. There is now, 
and for more than 1 year last past has been, a course of trade by said 
respondent in such food products in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. In the course and conduct of its business respondent is, and has 
been, in competition with other corporations and with individuals 
and partnerships engaged in the sale and distribution of like or 
similar products in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business as alleged in 
paragraph 1 hereof, respondent sells and distributes and has sold 
and distributed food products labeled “Plee-zing” to retail dealers. 
Respondent sells and distributes and has sold and distributed to said 
dealers a so-called “Plee-zing Treasure Chest” device for use in the 
sale and distribution of said food products to the consuming public in 
a manner involving the operation of a game of chance, gift enter- 
prise, or lottery scheme. The sales plan or method employed in 
selling and distributing said food products to the consuming public 
by means of said device is substantially as follows: The “Plee-zing 
Treasure Chest” device consists of a card referred to by respondent 
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as a booklet, with a gold seal thereon together with 100 small trade 
“receipts.” The said card has provided on the front and reverse sides 
thereof blank spaces on which said receipts are to be pasted. On the 
front side or face of said card appear the following instructions or 
legends: 

“Plee-zing”’ Treasure Chest 

Plan and Governing Rules 

You will be given one 


“Plee-zing” Treasure Chest receipt with each 25¢ spent with us. Be sure 
and paste receipts in this booklet. Under the Seals of some “Plee-zing” Treasure 
Chest booklets are listed valuable PLEE-ZING products. 
(Back of Seal in Under the others is listed cash in amounts of 50¢, 75¢, 
this space) $1.00, $2.00, or $5.00. THERE ARE NO BLANKS! 
When completely filled with 100 receipts, return this book- 
let to us with the Seal unbroken. This booklet will then have a cash redemption 
value of 15¢. We will then break the Seal on page 2 that you may see what 
is printed under it and, if you wish, you may exchange the cash redemption 
value for whatever the opening of the Seal discloses. NO DRAWINGS—NO 
JUDGINGS—NO DISAPPOINTMENTS! 
This booklet accepted subject to above conditions. 
Names" s2 4828 so Se a Ae pth oe 


BE SURE TO SIGN THIS BOOKLET 


On the reverse side of said card appear the following legends or 
instructions : 
Thousands of 
$ Dollars $ AWARDS 
To our Customers Through 
“Plee-zing” Treasure Chests 


Your award is 


CAUTION! 

This Seal must 

not be broken or (Gold Seal 
in this 

Award is forfeited. space) 


Read rules on page 5 
Shown under 
This Gold Seal 


“There’s None Better Than PLEH-ZING” 


This Receipt Booklet Redeemable 
only at 
(Here name of retail dealer is inserted) 
2 Copyright 1936, Monarch Printers and 
Binders, Adrian, Mich. 
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The food products or cash awards so designated or described under 
said gold seals vary in value in accordance with each individual card 
and such designations or descriptions of said awards or prizes are 
effectively concealed from purchasers and prospective purchasers until 
the said receipts have been pasted on said cards and the gold seals 
thereon broken and removed therefrom. The said prizes or awards 
are thus distributed to the purchasing public wholly by lot or chance. 

Respondent supplies and furnishes its customers with various plans 
or methods of selling and distributing said food products by lot or 
chance, but such sales plans or methods are similar to the one herein- 
above described, varying only in detail. Respondent refunds to said 
dealers said awards or prizes so distributed by such dealers. 

Par. 3. Retail dealers who purchase respondent’s said food prod- 
ucts and devices expose the same to the purchasing public and sell and 
distribute such products in accordance with the above-described sales 
plans or methods. Respondent thus supplies to, and places in the 
hands of, others the means of conducting lotteries, gift enterprises, or 
games of chance in the sale of said products in accordance with the 
sales plans or methods hereinabove set forth. Such sales plans or 
methods have the tendency and capacity to, and do, induce the con- 
suming or purchasing public to purchase respondent’s said products 
in preference to like or similar products offered for sale and sold by its 
competitors. 

Par. 4. The sale of such products to the consuming public in the 
manner above described involves a game of chance or the sale of a 
chance to procure articles of said products or sums of money of much 
greater values than the amounts to be paid therefor. The use by re- 
spondent of said methods in the sale of its products and the sale of 
such products by and through the use thereof and by the aid of said 
methods is a practice of the sort which is contrary to the established 
public policy of the Government of the United States and in violation 
of criminal law. The use by respondent of said sales plans or methods 
has the tendency to unfairly hinder competition. Many persons, firms, 
and corporations who sell and distribute products in competition with 
the respondent as above described are unwilling to adopt and use said 
methods or any method involving a game of chance or the sale of a 
chance to win something by chance or any other method that is con- 
trary to public policy and such competitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, products simi- 
lar to those distributed by respondent are attracted by respondent’s 
said sales plans or methods and by the element of chance involved 
in the sale of said products in the manner above described and are 
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thereby induced to purchase said products from respondent in pref- 
erence to similar products offered for sale and sold by said competitors 
of respondent who do not use the same or similar methods. The 
use of said methods by respondent has the capacity and tendency, 
because of said game of chance, gift enterprise, or lottery scheme, to 
unfairly divert trade to respondent from its competitors who do not 
use the same or equivalent or similar methods. 

Par. 6. The aforesaid acts and practices of the respondent, as herein 
alleged, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpincs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, the 
Federal Trade Commission on March 20, 1940, issued and thereafter 
served its complaint in this proceeding upon respondent, Ehrhart 
Conrad Co., a corporation, charging it with the use of unfair methods 
of competition in commerce and unfair and deceptive acts and prac- 
tices in commerce in violation of the provisions of said act. On March 
27, 1940, the respondent filed its answer, in which answer it admitted 
all of the material allegations of fact set forth in the complaint. The 
respondent also waived all intervening procedure and further hearing 
as to said facts. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on the said complaint and the 
answer thereto, and the Commission having duly considered the mat- 
ter, and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings as 
to the facts and its conclusion drawn therefrom, 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Ehrhart Conrad Co. is a corporation 
organized and doing business under the laws of the State of Pennsyl- 
vania, with its principal office and place of business located at 106 Car- 
lisle Street, Hanover, Pa. Respondent is now, and for more than 1 
year last past has been engaged in the sale and distribution of food 
products to retail dealers. Respondent causes and has caused its 
products, when sold, to be shipped or transported from its aforesaid 
place of business in the State of Pennsylvania to purchasers thereof in 
the various other States of the United States and in the District of 
Columbia, at their respective points of location. There is now, and 
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for more than 1 year last past has been, a course of trade by said respond- 
ent in such food products in commerce between and among the various 
States of the United States and in the District of Columbia. In the 
course and conduct of its business respondent is, and has been, in com- 
petition with other corporations and with individuals and partnerships 
engaged in the sale and distribution of like or similar products in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and distributes and has sold and 
distributed food products labeled “Plee-zing” to retail dealers. Re- 
spondent sells and distributes and has sold and distributed to said 
dealers a so-called “Plee-zing Treasure Chest” device for use in the 
sale and distribution of said food products to the consuming public 
in a manner involving the operation of a game of chance, gift enter- 
prise, or lottery scheme. The sales plans or methods employed in sell- 
ing and distributing said food products to the consuming public by 
means of said device is substantially as follows: The “Plee-zing Treas- 
ure Chest” device consists of a card referred to by respondent as a 
booklet, with a gold seal thereon, together with 100 small trade “re- 
ceipts.” The said card has provided on the front and reverse sides 
thereof blank spaces on which said receipts are to be pasted. On the 
front side or face of said card appear the following instructions or 
legends: 


“Plee-zing” Treasure Chest 
Plan and Governing Rules 


You will be given one 


“Plee-zing” Treasure Chest receipt with each 25¢ spent with us. Be sure and 
paste receipts in this booklet. Under the Seals of some “‘Plee-zing” Treasure Chest 
booklets are listed valuable PLEH-ZING products. Under 

(Back of Sealin the others is listed cash in amounts of 50¢, 75¢, $1.00, $2.00, 
this space) or $5.00. THERE ARE NO BLANKS! When completely 
filled with 100 receipts, return this booklet to us with the Seal 

unbroken. This booklet will then have a cash redemption value of 15¢. We will 


then break the Seal on page 2 that you may see what is printed under it and, if 


you wish, you may exchange the cash redemption value for whatever the opening 
of the Seal discloses. NO DRAWINGS—NO JUDGINGS—NO DISAPPOINT- 
MENTS! 

This booklet accepted subject to above conditions. 
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On the reverse side of said card appear the following legends or in- 
structions: 


Thousands of 
$ Dollars $ as 


AWARDS 

To our Customers Through 
“Plee-zing” Treasure Chests 

Your award is 
CAUTION! 
This Seal must (Gold-Seal 
not be broken or in this 
Award is forfeited. space) 


Read rules on page 5 
Shown under 


This Gold Seal 


“There’s None Better Than 
PLEE-ZING” 


This Receipt Booklet Redeemable 
only at 
(Here name of retail dealer is 
inserted) 


2 Copyright 1936, Monarch Printers and 
Binders, Adrian, Mich. 


The food products or cash awards so designated or described under 
said gold seals vary in value in accordance with each individual 
card and such designations or descriptions of said awards or prizes 
are effectively concealed from purchasers and prospective purchasers 
until the said receipts have been pasted on said cards and the gold 
seals thereon broken and removed therefrom. The said prizes or 
awards are thus distributed to the purchasing public wholly by lot 
or chance. , 

Respondent supplies and furnishes its customers with various plans 
or methods of selling and distributing said food products by lot or 
chance, but such sales plans or methods are similar to the one herein- 
above described, varying only in detail. Respondent refunds to said 
dealers said awards or prizes so distributed by such dealers. 

Par. 3. Retail dealers who purchase respondent’s said food products 
and devices expose the same to the purchasing public and sell and 
distribute such products in accordance with the above-described sales 
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plans or methods. Respondent thus supplies to, and places in the 
hands of, others the means of conducting lotteries, gift enterprises, or 
games of chance in the sale of said products in accordance with the 
sales plans or methods hereinabove described. Such sales plans or 
methods have the tendency and capacity to, and do, induce the consum- 
ing or purchasing public to purchase respondent’s said products in 
preference to like or similar products offered for sale and ‘sold by its 
competitors. 

Par. 4. The sale of such products to the consuming public in the 
manner above described involves a game of chance or the sale of a 
chance to procure articles of said products or sums of money of much 
greater values than the amounts to be paid therefor. The use by 
respondent of said methods in the sale of its products and the sale 
of such products by and through the use thereof and by the aid of 
said methods is a practice of the sort which is contrary to the estab- 
lished public policy of the Government of the United States and in 
violation of criminal law. The use by respondent of said sales plans 
or methods has the tendency to unfairly hinder competition. Many 
persons, firms, and corporations who sell and distribute products in 
competition with the respondent as above described are unwilling to 
adopt and use said methods or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy and such competitors refrain 
therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, products simi- 
lar to those distributed by respondent are attracted by respondent’s 
said sales plans or methods and by the element of chance involved in 
the sale of said products in the manner above described and are 
thereby induced to purchase said products from respondent in prefer- 
ence to similar products offered for sale and sold by said competitors 
of respondent who do not use the same or similar methods. The use 
of said methods by respondent has the capacity and tendency, be- 
cause of said game of chance, gift enterprise, or lottery scheme, to 
unfairly divert trade to respondent from its competitors who do not 
use the same or equivalent or similar methods. 


° CONCLUSION 


The aforesaid acts and practices of the respondent, as herein 
found, are all to the prejudice and injury of the public and of re- 
spondent’s competitors and constitute unfair methods of competition 
in commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint, and respondent having 
waived all intervening procedure and further hearing as to said facts, 
and the Commission having made its findings as to the facts and con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Ehrhart Conrad Co., a cor- 
poration, its officers, representatives, agents, and employees, directly 
or through any corporate or other device, in connection with the 
offering for sale, sale, and distribution of food products or any other 
merchandise in commerce as commerce is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from: 

1. Selling or distributing said products or any other merchandise 
so packed and assembled that sales of said products or other mer- 
chandise to the general public are to be made or may be made by 
means of a game of chance, gift enterprise, or lottery scheme. 

2. Supplying to or placing in the hands of others, sales promotion 
cards, push or pull cards, punchboards, or other devices, together with 
said -food products or other merchandise, which said promotion cards, 
push or pull cards, punchboards, or other devices are to be used or 
may be used in the sale and distribution of said products, or any other 
merchandise, to the general public by means of a game of chance, gift 
enterprise, or lottery scheme. 

3. Supplying to or placing in the hands of others, sales promo- 
tion cards, or sales promotion plans or schemes, or any other devices, 
either with assortments of said products or other merchandise, or 
separately, which said sales promotion cards, sales promotion plans 
or schemes, or other devices are to be used or may be used in selling 
or distributing such products or other merchandise to the general 
public by means of a game of chance, gift enterprise, or lottery 
scheme. 

4. Selling or otherwise distributing any merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. ° 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THe MaATTer oF 


PRUDENTIAL SALES CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3839. Complaint, June 29, 1939—Decision, May 2, 1940 


Where a corporation engaged in the sale and distribution of electric dry shavers, 


(a) 


wrist watches, electric roasters, pen and pencil sets, blankets, and various 
other articles of merchandise to purchasers in various other States and in 
the District of Columbia, in competition with others engaged in sale and 
distribution of like or similar articles in commerce as aforesaid; in soliciting 
sale of and in selling and distributing its said merchandise— 

Furnished various devices and plans of merchandising which involved the 
operation of games of chance, gift enterprises, or lottery schemes by which 
such merchandise was sold and distributed to ultimate consumers thereof 
wholly by lot or chance and which involved distribution to purchasing public 
of certain literature and instructions, including among other things, (1) 
push cards, order blanks, illustrations of merchandise involved and circulars 
explaining his plan of selling such merchandise and allotting it as premiums 
or prizes to the operators of said push cards under plan, among others, by 
which person selecting from a list of 25 feminine names displayed on card, 
name corresponding to that concealed under card’s large master seal, after 
sale of all chances, received electric dry shaver or article of merchandise 
being thus disposed of, and person securing certain number as disclosed by 
disk pushed received combination pen or pencil, and under which amount paid 
for chance was dependent upon number secured in accordance with card’s 
explanatory legend, and (2) various push cards accompanied by such order 
blanks, etc., for use in sale and distribution of its merchandise by means of 
game of chance, gift enterprise, or lottery scheme, and in accordance with 
sales plans similar to that above described and varying therefrom in detail 
only; and 


Supplied thereby to, and placed in the hands of others, means of conducting lot- 


teries in the sale of its said products by persons to whom it furnished said 
push cards, and who used same in purchasing, selling, and distributing its 
merchandise in accordance with the aforesaid sales plan, under which fact 
as to whether purchaser received an article of merchandise or nothing for 
amount of money paid, and which of said articles purchaser was to receive, 
if any, were determined wholly by lot or chance, contrary to an established 
public policy of the United States Government and in violation of the crimi- 
nal laws, and in competition with many who are unwilling to adopt and 
use said or any method involving a game of chance or sale of a chance to 
win something by chance, or any other method contrary to public policy and 
refrain therefrom ; 


With the result that many persons were attracted by its said sales plan or method 


in the sale and distribution of its merchandise, and by elements of chance in- 
yolved therein, and were thereby induced to buy and sell its products in 
preference to those of said competitors who do not use same or equivalent 
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method, and with effect of unfairly diverting substantial trade in commerce 
as above set forth to its competitors who do not use such or equivalent 
methods; and 

Where said corporation engaged as aforesaid— 

(b) Represented through various false, deceptive and misleading statements 
and representations on the said push cards and in its advertising matter cir- 
culated in commerce that its electric dry shaver had a retail value of $15, 
facts being that said products had no such value, but were of inferior quality 
and workmanship, and had a retail value of substantially less than such 
amount ; 

(c) Made use of trade name “Packard,” in bold type, on its said push cards, 
disseminated as aforesaid, together with the picture of an electric dry 
shaver, and beneath or to the side of said trade name, thus printed, and in 
small letters words, “Combination Pen and Pencil” so set-out as to be incon- 
spicuous and not readily discernible to purchasers and prospective pur- 
chasers, notwithstanding fact product in question was not Packard Electro 
Shaver, but product of inferior quality and workmanship, and of substan- 
tially smaller value ; 

With result of causing members of purchasing public through arrangement of 
such depiction and word Packard as aforesaid, to have an erroneous and 
mistaken belief that electric shaver there referred to was genuine Packard 
Electro Shaver, retailing for $15, and preferred on part of purchasers and 
prospective purchasers because of quality and workmanship thereof; and 

(d@) Made use of word, unqualified, ‘wool’, in bold type in its advertisements 
relating to blankets so sold by it in the course and conduct of its business 
as hereinbefore described, together with words in much smaller type and 
in another portion of advertising “Guardsman Has Over 80 Percent Wool 
Content Guaranteed”, with word “wool” so arranged and set-out as readily 
to attract the attention of purchasers or prospective purchasers while other 
matter last referred to was so arranged and set out as to be inconspicuous 
and not readily discernible by purchasers and prospective purchasers, not- 
withstanding fact said product was not composed entirely of wool as below 
set forth, or of any type or kind of wool; 

With effect of causing members of purchasing public to have a mistaken and 
erroneous belief that said blankets, thus advertised, were composed entirely 
of wool as understood in wool trade, and by purchasing public, when used 
alone or without appropriate or adequate qualifications, as meaning new 
and unused fiber from the fleece or hair of the sheep or lamb, or of the 
Angora or Cashmere goat, or of the Camel, Alpaca, Llama, or Vicuna, and 
as such highly prized by purchasing and consuming public for its qualities of 
warmth and durability ; 

(e) Represented in its advertising matter disseminated among various States as 
before set out, and in the course and conduct of its said business as above 
described, certain sports jackets which it thus offered, as actually made from 
Elkskin, chrome tanned skin of the Blk, and possessing the desirable and 
preferable qualities of said product, through use of such statements as 
“Genuine Elkskein,” “Feel its soft, pliable Elkskein,” and “Only Sportster 
uses genuine Hlkskein,” notwithstanding fact said sports jackets were not 
made from Elkskin and did not possess desirable and preferable qualities 
and characteristics thereof, but had only a fraction of value of sports 
jackets made from the genuine, which was soft, pliable, light in weight, 
washable and exceedingly durable, was highly prized for its desirable qual- 
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ities by purchasing and consuming public and especially sportsmen, and 
preferred by many such users to any other material for use in garments for 
sport and outdoor wear; and 

(7) Made such false, deceptive and misleading statements, and representa- 
tions in its circulars, concerning the awarding of gifts, prizes, and premiums 
to its agents and distributors as “A free gift for you,” “Get busy immedi- 
ately and see just how simple it is to own these valuable articles absolutely 
free of cost,” “You will receive absolutely free an electric dry shaver,” “For 
disposing of this sales card you receive for yourself an electric dry shaver 
without cost to you,’ notwithstanding fact its so-called gifts, prizes or 
premiums were not given away “free” or “without cost” to its agents or 
distributors, but constituted regular compensation paid by it to them fo1 
selling its merchandise, and ordinary and usual method employed by it in 
so compensating its said agents and distributors, and cost of such gifts was 
included in that of other articles of merchandise sold by them, and sale of 
which they were required to procure before receiving from it said so-called 
gifts, prizes or premiums; 

With effect of misleading and deceiving members of the purchasing public and 
prospective agents and distributors of its said merchandise into erroneous 
and mistaken belief that said statements and representations were true, and 
of causing such members to buy substantial amounts of its said products, 
because of such belief, and causing prospective agents or distributors to sell 
or distribute its merchandise in preference to that of competitors, including 
sellers and distributors of like or similar products who do not make such 
false and misleading statements and representations concerning their prod- 
ucts, nor hold out certain gifts, prizes or premiums as free or without cost 
when such is not the fact, and with effect of unfairly diverting trade to it 
from competitors aforesaid, to the substantial injury of competition in 
commerce : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and competitors, and constituted 
unfair method of competition in commerce and unfair and deceptive acts 
and practices therein. 


Mr. L. P. Allen, Jr. for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Prudential Sales 
Corporation, a corporation, hereinafter referred to as respondent, has 
violated the provisions of said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the interest of 
the public, hereby issues its complaint stating its charges in that re- 
spect as follows: 

Paracrary 1. Respondent, Prudential Sales Corporation, is a corpo- 
ration organized and existing under the laws of the State of Ilinois, 
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with its principal office and place of business located at 280 East Ohio 
Street, Chicago, Ill. Respondent is now, and for some time last. past 
has been, engaged in the sale and distribution of electric dry shavers, 
wrist watches, electric roasters, smoking ensembles, blankets, clocks, 
radios, silverware, electric mixers, vacuum cleaners, sports jackets, pen 
and pencil sets, flashlights, and other articles of merchandise, in com- 
merce between and among the various States of the United States and 
in the District of Columbia. 

Respondent causes, and has caused, said products, when sold, to be 
transported from its aforesaid place of business in Llinois to pur- 
chasers thereof at their respective points of location in various other 
States of the United States and in the District of Columbia. Re- 
spondent maintains, and at all times mentioned herein has maintained, 
a course of trade in such merchandise in commerce between and among 
the various States of the United States and in the District of Colum- 
bia. In the course and conduct of said business, respondent is, and 
has been, in competition with other corporations and with partnerships 
and individuals engaged in the sale and distribution of like or similar 
articles of merchandise in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as hereinabove 
described, respondent, in soliciting the sale of and in selling and dis- 
tributing its merchandise furnishes, and has furnished, various de- 
vices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes by which said 
merchandise is sold and distributed to the ultimate consumers thereof 
wholly by lot or chance. The method or sales plan adopted and used 
by respondent was and is substantially as follows: 

Respondent distributes and has distributed to the purchasing public 
certain literature and instructions including, among other things, push 
cards, order blanks, illustrations of its said merchandise and circulars 
explaining respondent’s plan of selling merchandise and of allotting 
it as premiums or prizes to the operators of said push cards. One of 
respondent’s push cards bears 25 feminine names with ruled columns 
on the reverse side thereof for writing in the name of the customer 
opposite the feminine name selected. Said push card has 25 small 
partially perforated disks on the face of each of which is printed the 
word “push,” and immediately below each of said disks is printed one 
of the feminine names printed alphabetically elsewhere on the card. 
Concealed within each disk is a number which is disclosed when the 
disk is pushed or separated from the card. The push card also has a 
large master seal, and concealed within the master seal is one of the 
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feminine names appearing elsewhere on the said card. The push card 
bears legends or instructions as follows: 
Name under Seal Receives a 
$15.00 
ELECTRIC DRY SHAVER 
Shave the Modern Way 
No. 29 
Receives a 
PACKARD 
Combination Pen & Pencil. 
Do not 
remove seal 
until entire 
card is sold. 
Nos. 1 to 29 Pay What You 
Draw. Nos. Over 29 Pay 
Only 29¢. No Higher. 
Write your name on the reverse side 
opposite name you select. 

Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legends and instructions. 
Said prizes or premiums are allotted to the customers or purchasers 
in accordance with the above legends and instructions. The fact as to 
whether a purchaser receives an article of merchandise or nothing for 
the amount of money paid, and which of said articles of merchandise 
the purchaser is to receive, if any, is thus determined wholly by lot 
or chance. 

Respondent furnishes and has furnished various push cards accom- 
panied by said order blanks, instructions, and other printed matter 
for use in the sale and distribution of its merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. The sales plan or 
method involved in connection with the sale of all of said merchandise 
by means of said push cards is the same as that hereinabove described, 
varying only in detail. 

Par. 3. The persons to whom respondent furnishes the said push 
cards use the same in purchasing, selling, and distributing respondent’s 
merchandise, in accordance with the aforesaid sales plan. Respondent 
thus supplies to, and places in the hands of, others the means of con- 
ducting lotteries in the sale of its merchandise in accordance with the 
sales plan hereinabove set forth. The use by respondent of said sales 
plan or method in the sale of its merchandise and the sale of said mer- 
chandise by and through the use thereof and by the aid of said sales 
plan or method is a practice of a sort which is contrary to an established 
public policy of the Government of the United States and in violation 


of the criminal laws. 
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Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
normal retail price thereof. Many persons, firms, and corporations, 
who sell or distribute merchandise in competition with the respondent, 
as above alleged, are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win 
something by chance, or any other method that is contrary to public 
policy and such competitors refrain therefrom. Many persons are 
attracted by said sales plan or method employed by respondent in the 
sale and distribution of its merchandise and the element of chance 
involved therein, and are thereby induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for sale and sold by 
said competitors of respondent who do not use the same or an equivalent 
method. The use of said method by respondent, because of said game 
of chance, has a tendency and capacity to, and does, unfairly divert 
substantial trade in commerce to respondent from its said competitors 
who do not use the same or an equivalent method. 

Par. 5. In the course and conduct of its business as hereinabove re- 
lated, respondent causes and has caused various false, deceptive and 
misleading statements, and representations to appear on its said push 
cards and in its advertising matter circulated in commerce among and 
between the various States of the United States, concerning its electric 
dry shavers, of which the following are examples but are not all- 
inclusive : 

(a) The respondent represents and has represented its electric dry 
shavers to have a retail value of $15. In truth and in fact they do not 
have such value. The said electric dry shavers are of inferior quality 
and workmanship and have a retail value of substantially less than $15. 

(6) The respondent further misleads and deceives, and has misled 
and deceived, a large and substantial portion of the purchasing public 
by placing or causing to be placed on the face of its push cards, which 
are disseminated as aforesaid, the picture of an electric dry shaver 
and beneath or to the side of the said picture in bold type the word 
“Packard.” Beneath the aforesaid word “Packard,” in small letters, 
are the words “Combination Pen and Pencil.” The word “Packard” 
is in bold type and is so arranged and set out by respondent on said 
push cards as to readily attract the attention of purchasers or pros- 
pective purchasers thereto, while the words “Combination Pen and 
Pencil” are in small type and are so set-out as to be inconspicuous 
and not readily discernible by purchasers and prospective purchasers. 
By so placing, or causing to be placed, the picture of an electric dry 
shaver and the word “Packard” in bold type on said push cards in the 
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manner aforesaid, the respondent causes members of the purchasing 
public to have the erroneous and mistaken belief that the electric 
shaver referred to on said push cards is a genuine Packard Lectro 
Shaver which regularly retails for $15 each. In truth and in fact the 
electric dry shavers offered for sale and sold by respondent pursuant 
to such sales plan are not Packard Lectro Shavers but are electric dry 
shavers of inferior quality and workmanship and have a value of 
substantially less than the value of a genuine Packard Lectro Shaver. 

There is a preference on the part of certain purchasers and prospec- 
tive purchasers located in the various States of the United States and 
in the District of Columbia, for buying Packard Lectro Shavers and 
shavers of a value of $15, because of their quality and workmanship. 

Par. 6. In the course and conduct of its business, as hereinabove 
described, the respondent, in soliciting the sale of and in selling said 
blankets, places, or causes to be placed, the unqualified word “wool,” 
in bold type, in its advertisements relative to such blankets. In much 
smaller type than is used for the word “wool” and in another portion 
of said advertising matter, there appears the statement “Guardsman 
Has Over 80 percent Wool Content Guaranteed.” The word “wool” 
in bold type is so arranged and set-out in said advertisements as to 
readily attract the attention of purchasers or prospective purchasers 
thereto, while the statement “Guardsman Has Over 80 Percent Wool 
Content Guaranteed” is in small type and is so arranged and set-out 
in the said advertisements as to be inconspicuous and not readily 
discernible by purchasers and prospective purchasers. 

The placing by respondent of the unqualified word “wool” in bold 
type, as above described, and the statement “Guardsman Has Over 
80 Percent Wool Content Guaranteed” in small type, as above de- 
scribed, causes members of the purchasing public to have the mistaken 
and. erroneous belief that the blankets advertised, as above alleged, 
are composed entirely of wool, as the word “wool” is defined herein. 
The word “wool” when used alone or without appropriate and ade- 
quate qualification, is understood in the wool trade and by members 
of the purchasing public to mean the new and unused fiber from the 
fleece or hair of the sheep or lamb, or of the Angora or Cashmere goat, 
or of the Camel, Alpaca, Llama, or Vicuna, and as such is highly prized 
by the purchasing and consuming public for its qualities of warmth 
and durability. 

Tn truth and in fact said blankets of the respondent are not com- 
posed entirely of wool as the word “wool” is hereinabove defined. 
Said blankets are not composed entirely of any type or kind of wool. 

Par. 7. In the course and conduct of its business as hereinabove de- 
scribed, the respondent makes and has made various false, deceptive 
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and misleading statements, and representations in its advertising 
matter disseminated among and between the various States of the 
United States, concerning the sports jackets which it sells, and has 
sold, as hereinabove described. Among such statements and repre- 
sentations, but not including all such statements and representations, 


are the following: 


Genuine Hlkskein 
Feel its soft, pliable Elkskein 
Only Sportster uses genuine Elkskein 

Elkskin is the skin of an elk which has been tanned by what is 
known as the chrome process. It is exceedingly durable and possesses 
qualities greatly desired by the purchasing and consuming public. It 
is soft, pliable, light in weight, and may be washed. It is highly 
prized for these desirable qualities by the purchasing and consuming 
public, especially by sportsmen, and is preferred by many such users 
to any other material for use in garments for sport or outdoor wear. 
The respondent’s sports jackets are not made from the skin of elk 
and have only a fraction of the value of sports jackets made from 
genuine elkskin. 

The term “Elkskein” is a slightly distorted spelling of the word 
“elkskin” and is a misleading simulation thereof. The respondent’s 
use in its advertising matter of the term “Elkskein” to describe, desig- 
nate or refer to its sports jackets serves as representation that said 
sports jackets so described or designated are actually made from elk- 
skin, the chrome tanned skin of the elk, and possess the desirable and 
preferable qualities and characteristics of elkskin. The sports jackets 
sold and distributed by respondent, as hereinabove described, are not 
made from elkskin and do not possess the desirable and preferable 
qualities and characteristics of elkskin. 

Par. 8. In the course and conduct of its business, as hereinabove 
described, respondent causes, and has caused, various false, deceptive 
and misleading statements, and representations to appear in its sales 
circulars concerning the awarding of gifts, prizes, and premiums to 
its agents or distributors. Among and typical of said statements and 
representations are the following: 

A free gift for you 

Get busy immediately and see just how simple it is to own these valuable 
articles absolutely free of cost 

You will receive absolutely free an electric dry shaver 

For disposing of this sales card you receive for yourself an electric dry shaver 
without cost to you 

In truth and in fact, the aforesaid so-called gifts, prizes, or pre- 
miums are not given away “free” or “without cost” by respondent to 
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its agents or distributors. The so-called gifts are not free but are the 
regular compensation paid by respondent to its agents or distributors 
for selling respondent’s merchandise, and such method is the ordinary 
and usual method used by respondent in compensating said agents or 
distributors for selling its merchandise. The cost of said so-called 
gifts is included in the cost of other articles of respondent’s mer- 
chandise sold by the said agents or distributors. The respondent re- 
quires its agents or distributors to procure the sale of or sell said 
articles of merchandise for respondent before they receive the so-called 
gifts, prizes, or premiums from respondent. 

Par. 9. The use by the respondent of the statements and repre- 
sentations described in paragraphs 5, 6,7, and 8 hereof has the capacity 
and tendency to, and does, mislead and deceive members of the pur- 
chasing public and prospective agents or distributors of respondent’s 
merchandise into the erroneous and mistaken belief that said state- 
ments and representations are true and causes said members of the 
purchasing public to purchase substantial amounts of respondent’s 
merchandise because of said erroneous and mistaken belief and causes 
said prospective agents or distributors to sell and distribute respond- 
ent’s merchandise in preference to selling and distributing merchan- 
dise of competitors of the respondent. There are among the 
competitors of respondent described in paragraph 1 hereof sellers and 
distributors of like or similar products who do not make such false 
and misleading statements and representations concerning their prod- 
ucts, nor do they hold out certain gifts, prizes, or premiums to be free 
or without cost when such is not the fact. 

Par. 10. The acts and practices of respondent, hereinabove set forth, 
have the tendency and capacity to, and do, unfairly divert trade to 
respondent from said competitors. As a result thereof substantial 
injury is being, and has been, done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 11. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission 
Act. 


Report, Frnpincs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 29, 1939, issued and thereafter 
served its complaint in this proceeding upon respondent Prudential 
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Sales Corporation, a corporation, charging it with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation, of the provisions of said act. 
On December 12, 1939, the respondent filed its answer in which answer 
it admitted all the material allegations of fact set forth in said 
complaint and waived all intervening procedure and further hearing 
as to said facts. Thereafter the proceeding regularly came on for final 
hearing before the Commission on the said complaint and the answer 
thereto, and the Commission having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrarny 1. Respondent, Prudential Sales Corporation, is a cor- 
poration organized and existing under the laws of the State of Illinois, 
with its principal office and place of business located at 230 East Ohio 
Street, Chicago, Ill. Respondent is now, and for some time last 
past has been, engaged in the sale and distribution of electric dry 
shavers, wrist watches, electric roasters, smoking ensembles, blankets, 
clocks, radios, silverware, electric mixers, vacuum cleaners, sports 
jackets, pen and pencil sets, flashlights, and other articles of merchan- 
dise, in commerce between and among the various States of the United 
States and in the District of Columbia. 

Respondent causes, and has caused, said products, when sold, to 
be transported from its aforesaid place of business in Illinois to 
purchasers thereof, at their respective points of location, in various 
other States of the United States and in the District of Columbia. 
Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in such merchandise in commerce between 
and among the various States of the United States and in the District 
of Columbia. In the course and conduct of said business, respondent 
is, and has been, in competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution of 
like or similar articles of merchandise in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its business, as hereinabove 
described, respondent, in soliciting the sale of and in selling and 
distributing its merchandise furnishes, and has furnished, various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises, or lottery schemes by which said 
merchandise is sold and distributed to the ultimate consumers thereof 
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wholly by lot or chance. The method or sales plan adopted and 
used by respondent was and is substantially as follows: 

Respondent distributes and has distributed to the purchasing public 
certain literature and instructions including, among other things, 
push cards, order blanks, illustrations of its said merchandise and 
circulars explaining respondent’s plan of selling merchandise and of 
allotting it as premiums or prizes to the operators of said push cards. 
One of respondent’s push cards bears 25 feminine names with ruled 
columns on the reverse side thereof for writing in the name of the 
customer opposite the feminine name selected. Said push card has 
25 small, partially perforated disks on the face of each of which 
is printed the word “push,” and immediately below each of said disks 
is printed one of the feminine names printed alphabetically else- 
where on the card. Concealed within each disk is a number which 
is disclosed when the disk is pushed or separated from the card. The 
push card also has a large master seal, and concealed within the 
master seal is one of the feminine names appearing elsewhere on the 
said card. The push card bears legends or instructions as follows: 


Name under Seal Receives a 
$15.00 
ELECTRIC DRY SHAVER 


Shave the Modern Way 


No. 29 
Receives a 
PACKARD 
Combination Pen & Pencil. 


Do not 
remove seal 
until entire 
ecard is sold. 


Nos. 1 to 29 Pay What You 
Draw. Nos. Over 29 Pay 
Only 29c. No Higher. 


Write your name on the 
reverse side opposite name 
you select. 


Sales of respondent’s merchandise by means of said push cards are 
made in accordance with the above-described legends and instruc- 
tions. Said prizes or premiums are allotted to the customers or pur- 
chasers in accordance with the above legends and instructions. The 
fact as to whether a purchaser receives an article of merchandise or 
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nothing for the amount of money paid, and which of said articles 
of merchandise the purchaser is to receive, if any, is thus determined 
wholly by lot or chance. 

Respondent furnishes and has furnished various push cards accom- 
panied by said order blanks, instructions, and other printed matter 
for use in the sale and distribution of its merchandise by means of a 
game of chance, gift enterprise, or lottery scheme. The sales plan or 
method involved in connection with the sale of all of said merchan- 
dise by means of said push cards is the same as that hereinabove 
described, varying only in detail. 

Par. 3. The persons to whom respondent furnishes the said push 
cards use the same in purchasing, selling, and distributing respond- 
ent’s merchandise, in accordance with the aforesaid sales plan. 
Respondent thus supplies to, and places in the hands of, others the 
means of conducting lotteries in the sale of its merchandise in accord- 
ance with the sales plan hereinabove set forth. The use by respond- 
ent of said sales plan or method in the sale of its merchandise and 
the sale of said merchandise by and through the use thereof and by 
the aid of said sales plan or method is a practice of a sort which is 
contrary to an established public policy of the Government of the 
United States and in violation of the criminal laws. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
normal retail price thereof. Many persons, firms, and corporations, 
who sell or distribute merchandise in competition with the respondent, 
as above found, are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win 
something by chance, or any other method that is contrary to public 
policy and such competitors refrain therefrom. Many persons are 
attracted by said sales plan or method employed by respondent in 
the sale and distribution of its merchandise and the element of chance 
involved therein, and are thereby induced to buy and sell respond- 
ent’s merchandise in preference to merchandise offered for sale and 
sold by said competitors of respondent who do not use the same or an 
equivalent method. The use of said method by respondent, because 
of said game of chance, has a tendency and capacity to, and does, 
unfairly divert substantial trade in commerce between and among 
the various States of the United States and in the District of 
Columbia to respondent from its said competitors who do not use 
the same or an equivalent method. 

Par. 5. In the course and conduct of its business as hereinabove 
related, respondent causes and has caused various false, deceptive, 
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and misleading statements, and representations to appear on its said 
push cards and in its advertising matter circulated in commerce 
among and between the various States of the United States, concern- 
ing its electric dry shavers, of which the following are examples but 
are not all-inclusive: 

(a) The respondent represents and has represented its electric dry 
shavers to have a retail value of $15. In truth and in fact they do 
not have such value. The said electric dry shavers are of inferior 
quality and workmanship and have a retail value of substantially 
less than $15. 

(6) The respondent further misleads and deceives, and has misled 
and deceived, a large and substantial portion of the purchasing public 
by placing or causing to be placed on the face of its push cards, 
which are disseminated as aforesaid, the picture of an electric dry 
shaver and beneath or to the side of the said picture in bold type 
the word “Packard.” Beneath the aforesaid word “Packard,” in 
small letters, are the words “Combination Pen and Pencil.” The 
word “Packard” is in bold type and is so arranged and set-out by 
yespondent on said push cards as to readily attract the attention of 
purchasers or prospective purchasers thereto, while the words “Com- 
bination Pen and Pencil” are in small type and are so set-out as to 
be inconspicuous and not readily discernible by purchasers and pros- 
pective purchasers. By so placing, or causing to be placed, the 
picture of an electric dry shaver and the word “Packard” in bold type 
on said push cards in the manner aforesaid, the respondent causes 
members of the purchasing public to have the erroneous and mis- 
taken belief that the electric shaver referred to on said push cards is 
a genuine Packard Lectro Shaver which regularly retails for $15 each. 
In truth and in fact the electric dry shavers offered for sale and sold 
by respondent pursuant to such sales plan are not Packard Lectro 
Shavers but are electric dry shavers of inferior quality and workman- 
ship and have a value of substantially less than the value of a 
genuine Packard Lectro Shaver. 

There is a preference on the part of certain purchasers and pros- 
pective purchasers located in the various States of the United States 
and in the District of Columbia, for buying Packard Lectro Shavers 
and shavers of a value of $15, because of their quality and work- 
manship. 

Par. 6. In the course and conduct of its business, as hereinabove 
described, the respondent, in soliciting the sale of and in selling 
said blankets, places, or causes to be placed, the unqualified word 
“wool,” in bold type, in its advertisements relative to such blankets. 
In much smaller type than is used for the word “wool” and in 
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another portion of said advertising matter, there appears the state- 
ment “Guardsman Has Over 80 Percent Wool Content Guaranteed.” 
The word “wool” in bold type is so arranged and set-out in said 
advertisements as to readily attract the attention of purchasers or 
prospective purchasers thereto, while the statement “Guardsman 
Has Over 80 Percent Wool Content Guaranteed” is in small type 
and is so arranged and set-out in the said advertisements as to be 
inconspicuous and not readily discernible by purchasers and pres- 
pective purchasers. 

The placing by respondent of the unqualified word “wool” in bold 
type, as above described, and the statement “Guardsman Has Over 
80 percent Wool Content Guaranteed” in small type, as above de- 
scribed, causes members of the purchasing public to have the mis- 
taken and erroneous belief that the blankets advertised, as above 
found, are composed entirely of wool, as the word “wool” is defined 
herein. The word “wool” when used alone or without appropriate 
and adequate qualification, is understood in the wool trade and by 
members of the purchasing public to mean the new and unused 
fiber from the fleece or hair of the sheep or lamb, or of the Angora 
or Cashmere goat, or-of the Camel, Alpaca, Llama, or Vicuna, and 
as such is highly prized by the purchasing and consuming public for 
its qualities of warmth and durability. 

In truth and in fact said blankets of the respondent are not com- 
posed entirely of wool as the word “wool” is hereinabove defined. 
Said blankets are not composed entirely of any type or kind of wool. 

Par. 7. In the course and conduct of its business as hereinabove 
described, the respondent makes and has made various false, decep- 
tive and misleading statements, and representations in its advertising 
matter disseminated among and between the various States of the 
United States, concerning the sports jackets which it sells, and has 
sold, as hereinabove described. Among such statements and repre- 
sentations, but not including all such statements and representations, 
are the following: 

Genuine Elkskein 
Feel its soft, pliable Elkskein 
Only Sportster uses genuine Elkskein 

E}kskin is the skin of an elk which has been tanned by what is 
known as the chrome process. It is exceedingly durable and posses- 
ses qualities greatly desired by the purchasing and consuming pub- 
lic. It is soft, pliable, light in weight, and may be washed. It is 
highly prized for these desirable qualities by the purchasing and 
consuming public, especially by sportsmen, and is preferred by many 
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such users to any other material for use in garments for sport or 
outdoor wear. The respondent’s sports jackets are not made from 
the skin of elk and have only a fraction of the value of sports jackets 
made from genuine elkskin. 

The term “Elkskein” is a slightly distorted spelling of the word 
“elkskin” and is a misleading simulation thereof. The respondent’s 
use in its advertising matter of the term “Elkskein” to describe, des- 
ignate or refer to its sports jackets serves as representation that said 
sports jackets so described or designated are actually made from 
elkskin, the chrome tanned skin of the elk, and possess the desirable 
and preferable qualities and characteristics of elkskin. The sports 
jackets sold and distributed by respondent, as hereinabove described, 
are not made from elkskin and do not possess the desirable and 
preferable qualities and characteristics of elkskin. 

Par. 8. In the course and conduct of its business as hereinabove 
described, respondent causes, and has caused, various false, deceptive 
and misleading statements and representations to appear in its sales 
circulars concerning the awarding of gifts, prizes, and premiums 
to its agents or distributors. Among and typical of said statements 
and representations are the following: 

A free gift for you 

Get busy immediately and see just how simple it is to own these valuable 
articles absolutely free of cost 

You will receive absolutely free an electric dry shaver 

For disposing of this.sales card you receive for yourself an electric dry 
shaver without cost to you 

In truth and in fact, the aforesaid so-called gifts, prizes, or prem- 
iums are not given away “free” or “without cost” by respondent 
to its agents or distributors. The so-called gifts are not free but 
are the regular compensation paid by respondent to its agents or 
distributors for selling respondent’s merchandise, and such method 
is the ordinary and usual method used by respondent in compensating 
said agents or distributors for selling its merchandise. The cost of 
said so-called gifts is included in the cost of other articles of respond- 
ent’s merchandise sold by the said agents or distributors. The re- 
spondent requires its agents or distributors to procure the sale of 
or sell said articles of merchandise for respondent before they receive 
the so-called gifts, prizes or premiums from respondent. 

Par. 9. The use by the respondent of the statements and repre- 
sentations described in paragraphs 5, 6, 7, and 8 hereof has the 
capacity and tendency to, and does, mislead and deceive members 
of the purchasing public and prospective agents or distributors of 
respondent’s merchandise into the erroneous and mistaken belief 
that said- statements and representations are true and cause said 
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members of the purchasing public to purchase substantial amounts 
of respondent’s merchandise because of said erroneous and mistaken 
belief and causes said prospective agents or distributors to sell and 
distribute respondents merchandise in preference to selling and 
distributing merchandise of competitors of the respondent. There 
are among the competitors of respondent described in paragraph 1 
hereof sellers and distributors of like or similar products who 
do not make such false and misleading statements and representa- 
tions concerning their products, nor do they hold out certain gifts, 
prizes or premiums to be free or without cost when such is not the 
fact. 

Par. 10. The acts and practices of the respondent, hereinabove 
set forth, have the tendency and capacity to, and do, unfairly divert 
trade to respondent from said competitors. As a result thereof 
substantial injury is being, and has been, done by respondent to com- 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, as herein found, 
are all to the prejudice and injury of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent in which answer respondent admits all the material 
allegations of fact set forth in said complaint and states that it 
waives all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of 
the Federal Trade Commission Act. 

It ts ordered, That the respondent, Prudential Sales Corporation, 
a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale and distribution of electric shavers, wrist 
watches, electric roasters, smoking ensembles, blankets, clocks, radios, 
silverware, electric mixers, vacuum cleaners, sports jackets, pen and 
pencil sets, flashlights or any other merchandise in commerce, as 
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commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Supplying to or placing in the hands of others any merchandise 
together with punchboards, push or pull cards or other lottery de- 
vices which said punchboards, push or pull cards or other lottery de- 
vices are to be used or may be used in selling or distributing such 
merchandise to the public. 

2. Supplying to or placing in the hands of others, punchboards, 
push or pull cards or other lottery devices either with assortments 
of merchandise, or separately, which said punchboards, push or pull 
cards or other lottery devices are to be used or may be used in sell- 
ing or distributing said merchandise to the public. 

3. Selling or otherwise disposing of any merchandise by the use of 
push or pull cards, punchboards or other lottery devices. 

4. Representing as the customary or regular prices or values of re- 
spondent’s electric shavers prices and values which are in fact fic- 
titious and greatly in excess of the prices at which such electric 
shavers are customarily offered for sale and sold in the normal course 
of business. 

5. Using the trade name “Packard” or the trade name of any other 
electric shaver in connection with a picture of an electric shaver, or 
separately, in such manner as to indicate that respondent is offering 
an electric shaver bearing such trade name when in fact the respond- 
ent uses such trade name to refer to an article of merchandise other 
than an electric shaver. 

6. Using a trade name usually associated with a particular article 
of merchandise in connection with a picture of such article or sepa- 
rately in such a manner as to indicate that the merchandise. offered 
by the respondent is the same as that usually associated with such 
trade name when the respondent is actually offering merchandise 
other than that usually associated with such trade name. 

7. Using the word “wool” or any other word or term descriptive of 
wool to describe, designate or in any way refer to any fabric or 
product which is not composed wholly of wool, provided, however, 
‘that in the case of fabrics or products composed in part of wool and 
in part of other fabrics, such words may be used as descriptive of 
the wool content if there is used in immediate connection or conjunc- 
tion therewith in letters of at last equal size and conspicuousness 
words truthfully describing and designating each constituent fiber 
or material thereof in the order of its predominance by weight begin- 
ning with the largest single constituent. 
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8. Using the word “Elkskein” or any other simulation of the word 
“elkskin” to describe or refer to sports jackets or other articles of 
merchandise which are not made from the skin of an elk tanned by 
the chrome process. 

9. Using the term “free” or any other term of similar import or 
meaning to describe or refer to goods, wares or merchandise regularly 
included in a combination offer with other articles of merchandise 
or which are given as compensation for services. 

It is further ordered That the respondent shall within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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Syllabus 


In THE MArrerR oF 


THE CHAPMAN HEALTH PRODUCTS COMPANY, JOHN W. 
CHAPMAN, AND NELLIE C. CHAPMAN, INDIVIDUALLY 
AND AS OFFICERS OF THE CHAPMAN HEALTH PROD- 
UCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4004. Complaint, Jan. 31, 1940—Decision, May 2, 1940 


Where a corporation and two individuals who were officers thereef and formu- 
lated, controlled and directed its policies, acts, and practices, engaged in 
sale and distribution of their N. A. R. Tablets for rheumatism, neuritis, 
and arthritis, and of their Faid or Daintee preparation for obesity, and 
acting together and in cooperation with each other, in performing acts 
and practices below set forth; in advertisements of their said products 
which they disseminated and caused to be disseminated through the mails, 
through insertion in newspapers and periodicals of general circulation 
and through circular and other printed or written matter distributed in 
commerce, and otherwise, and which were intended and likely to induce 
purchase of their said preparations— 

(a) Represented that their said N. A. R. Tablets constituted a cure or remedy 
for rheumatism, neuritis, and arthritis, and possessed a therapeutic value 
for treatment thereof; 

Facts being that preparation in question does not effect a cure or a remedy 
for said ailments and possesses no therapeutic value in the treatment 
thereof, except insofar as preparation’s analgesic properties might afford 
temporary relief from the pains caused thereby; and 

(0) Represented that their said Faid or Daintee constituted a cure or remedy 
for obesity and a competent, safe and scientific treatment therefor, and 
that its use would have no ill effect upon the body ; 

Facts being said medicinal preparation is not a cure or remedy for said con- 
dition, does not constitute a competent, safe or scientific treatment therefor, 
and would not accomplish results claimed by them, and is not safe and 
harmless in that it contains dessicated thyroid and certain other drugs in 
quantities sufficient to cause serious and irreparable injury to health if 
used under conditions prescribed in said advertisements or under 
such conditions as are customary and usual, and might produce 
nausea, muscular debility, gastrointestinal irritation, and various other 
conditions and also result, among other things, in chronic poisoning, 
permanent injury to tissues and organic functions and body mechanism 
and irreparable injury to the heart; and 

(c) Failed to reveal in its said advertisements that use of said preparation 
last referred to under conditions prescribed in said advertisements or under 
such conditions as are customary or usual may result in serious and 
irreparable injury to health; 
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With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such statements, representations 
and advertisements were true, and of inducing a portion of said public, 
because of such relief, to purchase its said medicinal preparation : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. R. P. Bellinger for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The Chapman 
Health Products Co., a corporation, John W. Chapman and Nellie 
C. Chapman, as individuals and as officers of The Chapman Health 
Products Co., hereinafter referred to as respondents, have violated 
the provisions of the said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacrapH 1. The Chapman Health Products Co. is a corporation 
created, organized, and existing under and by virtue of the laws of 
the State of Ohio, with its office and principal place of business at 
4618 Euclid Avenue, Cleveland, Ohio. John W. Chapman and 
Nellie C. Chapman are individuals and are, respectively, president 
and treasurer, and vice president and secretary, of The Chapman 
Health Products Co., with their office and principal place of business 
at the same address as said corporate respondent. 

Respondents, John W. Chapman and Nellie C. Chapman, as indi- 
viduals and as officers of said corporate respondent, formulate, con- 
trol, and direct the policies, acts and practices thereof. All of the 
respondents have acted together and in cooperation with each other 
in performing the acts and practices hereinafter alleged. 

Par. 2. The respondents are now, and for more than 1 year last 
past have been, engaged in the sale and distribution of certain 
medicinal preparations, including two formulae designated as 
N. A. R. Tablets, recommended as a treatment for rheumatism, neu- 
ritis, and arthritis, and Faid otherwise known as Daintee, recom- 
mended as a treatment for obesity. 

In the course and conduct of their business, the respondents cause 
said medicinal preprations, when sold, to be transported from their 
place of business in the State of Ohio to purchasers thereof located 
im other States of the United States and in the District of Columbia. 


a a 
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At all times mentioned herein, respondents have maintained a 
course of trade in said medicinal preparations sold and distributed 
by them in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondents have disseminated, and are now disseminating, and have 
caused, and are now causing, the dissemination of false advertise- 
ments concerning their said medicinal preparations by United States 
mails, by insertions in newspapers and periodicals, having a general 
circulation, and also in circulars and other printed or written mat- 
ter, all of which are distributed in commerce among and between the 
various States of the United States, and by other means in commerce, 
as commerce is defined in the Federal Trade Commission Act, for 
the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of their said medicinal preparations; 
and have disseminated and are now disseminating, and have caused 
and are now causing, the dissemination of false advertisements con- 
cerning their said medicinal preparations, by various means, for the 
purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of their said medicinal preparations in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. 

Among and typical of the false representations contained in the 
advertisements of N. A. R. Tablets disseminated and caused to be 
disseminated, as aforesaid, are the following: 

Rheumatism! 
Neuritis! 
Arthritis ! 

The torturing pangs from any of these ailments not only may be quickly 
relieved by taking a few N. A. R. Tablets, but continued use should eliminate 
the acids causing these troubles. 


N, A. R. TABLETS 


Among and typical of the false representations contained in the 
advertisements of Faid, otherwise known a Daintee, disseminated 
and caused to be disseminated, as aforesaid, are the following: 


Don’t worry about fat, take Faid reducing tablets. 

In order to get the best results, Faid must be taken at regular intervals. 

For ordinary cases, take one tablet after each meal and one at bedtime. 
While this is not intended to bring about rapid effects, it should under ordinary 
conditions show results. Should more rapid action be desired, take two tablets 
after each meal omitting the one at bedtime. 

No set dosage can be made for all users for this is governed a great deal 
by individuals and their habits. However, the dosage described will, we believe 
fit the average individual. Cer: 
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You are taking Faid to obtain certain results so be very careful not to miss 
a single dose or the accumulative effect started may be lost which would neces- 


sitate starting all over again. 

As to how long the Faid tablets should be taken, no definite period can be 
fixed in advance of their actual use and the reaction of the particular indi- 
vidual to them. Much will depend upon the circumstances of each case and 
the response of each individual to the treatment. It therefore is expected that 
each person will use his or her own sound judgment as to when and how long 
to use the tablets * * * in privacy under your own control. 

The Faid Method, used according to directions, should do all that is claimed 
for it. The directions are important and should be followed carefully if best 
results are to be obtained. 

Distributed by 
The Chapman Health Products Co., Cleveland, Ohio. 


Some Good Selling Points By The Chapman Health Products Co. Cleveland, 
Ohio. 

Faid is a scientific prescription to assist in taking off surplus fat. Should 
they fear the thyroid ingredient it can be said that an inactive thyroid gland 
is usually the cause of fat accumulation. One half grain is only sufficient to 
stimulate thyroid activity. Many doctors prescribe this drug in doses several 
times this amount. 


Par. 4. By the use of the representations hereinabove set forth 
and other representations similar thereto not specifically set out 
herein, the respondents represent that their medicinal preparation, 
known and designated as N. A. R. Tablets, is a cure or remedy for 
rheumatism, neuritis and arthritis and possesses therapeutic value in 
the treatment therefor. 

Par. 5. In truth and in fact, the medicinal preparation sold and 
distributed by the respondents as aforesaid, known as N. A. R. 
Tablets, is not a cure or remedy for rheumatism, neuritis or arthritis. 
Said preparation does not possess any therapeutic value in the 
treatment of any of said ailments, except in so far as the analgesic 
properties of said preparation may afford temporary relief from the 
pains caused by said ailments. 

Par. 6. By the use of the representations hereinabove set forth 
and other representations similar thereto not specifically set out 
herein, the respondents also represent that their medicinal prepara- 
tion designated as Faid, otherwise known as Daintee is a cure or 
remedy for obesity and a competent, safe and scientific treatment 
therefor, and that its use will have no ill effect upon the human body. 

Par. 7. In truth and in fact, the medicinal preparation sold and 
distributed by the respondents as aforesaid, designated as Faid, 
otherwise known as Daintee, is not a cure or remedy for obesity and 
does not constitute a competent, safe or scientific treatment therefor. 
Said preparation will not accomplish the results claimed by the 
respondents. Furthermore said preparation is not safe and harmless 
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in that said preparation contains powdered extract phytolacca berries, 
sodium biborate, berberine hydrochloride, apocynoid, and desiccated 
thyroid. 

The aforesaid drugs are present in said medicinal preparation in 
quantities sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual. 

Such use of said medicinal preparation may produce nausea, 
severe vomiting, muscular debility, gastrointestinal irritation, diar- 
rhea, serious bowel trouble, raised temperature, irregular pulse, col- 
lapse, headaches, muscular and articular pains, vertigo, insomnia, 
physical exhaustion, tremor, and tachycardia. 

The use of said preparation, as aforesaid may also result in chronic 
posioning, thyroid toxicosis, permanent injury to tissues, organic 
functions and the entire body mechanism, and irreparable injury to 
the heart muscle and auricular fibrillation. 

Par. 8. In addition to the representations hereinabove set forth the 
respondents have also engaged in the dissemination of false adver- 
tisements in the manner above set forth, in that said advertisements 
so disseminated fail to reveal that the use of said preparation Faid, 
otherwise known as Daintee, under the conditions prescribed in said 
advertisements or under such conditions as are customary or usual, 
may result in serious and irreparable injury to health. 

Par. 9. The use by the respondents of the foregoing false, decep- 
tive and misleading statements and representations with respect to 
their preparations, disseminated as aforesaid, has had and now has 
the capacity and tendency to, and does, mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous and mis- 
taken belief that such statements, representations, and advertisements 
are true and induce a portion of the purchasing public, because of 
such erroneous and mistaken belief, to purchase respondents’ medic- 
inal preparations. 

Par. 10. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 31, 1940, issued and on 
February 1, 1940, served its complaint in this proceeding upon the 
respondents, The Chapman Health Products Co., a corporation, and 
John W. Chapman and Nellie C. Chapman, individually and as 
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officers of The Chapman Health Products Co., charging them with 
the use of unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On March 1, 1940, the re- 
spondents filed their answer, in which answer they admitted all the 
material allegations of fact set forth in said complaint and waived all 
intervening procedure and further hearing as to said facts. There- 
after, the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the 
Commission having duly considered the matter, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrari 1. The Chapman Health Products Co. is a corporation 
created, organized, and existing under and by virtue of the laws of 
the State of Ohio, with its office and principal place of business at 
4618 Euclid Avenue, Cleveland, Ohio. John W. Chapman and Nellie 
C. Chapman are individuals and are, respectively, president and treas- 
urer, and vice president and secretary, of The Chapman Health Prod- 
ucts Co., with their office and principal place of business at the same 
address as said corporate respondent. 

Respondents, John W. Chapman and Nellie C. Chapman, as indi- 
viduals and as officers of said corporate respondent, formulate, con- 
trol and direct the policies, acts, and practices thereof. All of the 
respondents have acted together and in cooperation with each other 
in performing the acts and practices hereinafter alleged. 

Par. 2. The respondents are now, and for more than 1 year last 
past have been, engaged in the sale and distribution of certain 
medicinal preparations, including two formulae designated as 
N. A. R. Tablets, recommended as a treatment for rheumatism, 
neuritis and arthritis, and Faid, otherwise known as Daintee, recom- 
mended as a treatment for obesity. 

In the course and conduct of their business, the respondents cause 
said medicinal preparations, when sold, to be transported from their 
place of business in the State of Ohio to purchasers thereof located 
in other States of the United States and in the District of Columbia. 

At all times mentioned herein, respondents have maintained a 
course of trade in said medicinal preparations sold and distributed 
by them in commerce between and among the various States of the 
United States and in the District of Columbia. 
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Par. 3. In the course and conduct of the aforesaid business, the 
respondents have disseminated, and are now disseminating, and have 
caused, and are now causing, the dissemination of false advertise- 
ments concerning their said medicinal preparations by United States 
mails, by insertions in newspapers and periodicals, having a general 
circulation, and also in circulars and other printed or written mat- 
ter, all of which are distributed in commerce among and between the 
various States of the United States, and by other means in commerce, 
as commerce is defined in the Federal Trade Commission Act, for 
the purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of their said medicinal preparations; and 
have disseminated and are now disseminating, and have caused and 
are now causing, the dissemination of false advertisements con- 
cerning their said medicinal preparations, by various means, for the 
purpose of inducing, and which are likely to induce, directly or 
indirectly, the purchase of their said medicinal preparations in com- 
merce, as commerce is defined in the Federal Trade Commission Act. 

Among and typical of the false representations contained in the 
advertisements of N. A. R. Tablets disseminated and caused to be 
disseminated, as aforesaid, are the following: 


Rheumatism ! 
Neuritis ! 
Arthritis! 
The torturing pangs from any of these ailments not only may be quickly 


relieved by taking a few N. A. R. Tablets, but continued use should eliminate 
the acids causing these troubles. 


N. A. R. TABLETS 


Among and typical of the false representations contained in the 
advertisements of Faid, otherwise known as Daintee, disseminated and 
caused to be disseminated, as aforesaid, are the following: 


Don’t worry about fat, take Faid reducing tablets. 

In order to get best results, Faid must be taken at regular intervals. 

For ordinary cases, take one tablet after each meal and one at bedtime. 
While this is not intended to bring about rapid effects, it should under ordinary 
conditions show results. Should more rapid action be desired, take two tablets 
after each meal omitting the one at bedtime. 

No set dosage can be made for all users for this is governed a great deal 
by individuals and their habits. However, the dosage described will, we be- 
lieve, fit the average individual. 

You are taking Faid to obtain certain results so be very careful not to miss 
a single dose or the accumulative effect started may be lost which would 
necessitate starting all over again. 

_ As to how long the Faid tablets should be taken, no definite period can be 
fixed in advance of their actual use and the reaction of the particular individ- 
ual to them. Much will depend upon the circumstances of each case and the 
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response of each individual to the treatment. It therefore is expected that 
each person will use his or her own sound judgment as to when and how long 
to use the tablets * * * in privacy under your own control. 

The Faid Method, used according to directions, should do all that is claimed 
for it. The directions are important and should be followed carefully if best 


results are to be obtained. 
Distributed by 
The Chapman Health Products Co. 
Cleveland, Ohio. 


Some Good Selling Points By 
The Chapman Health Products Co. 
Cleveland, Ohio. 


Faid is a scientific prescription to assist in taking off surplus fat. Should 
they fear the thyroid ingredient it can be said that an inactive thyroid gland 
is usually the cause of fat accumulation. One half grain is only sufficient to 
stimulate thyroid activity. Many doctors prescribe this drug in doses several 
times this amount. 

Par. 4. By the use of the representations hereinabove set forth 
and other representations similar thereto not specifically set out 
herein, the respondents represent that their medicinal preparation, 
known and designated as N. A. R. Tablets, is a cure or remedy for 
rheumatism, neuritis and arthritis and possesses therapeutic value 
in the treatment therefor. 

Par. 5. In truth and in fact, the medicinal preparation sold and 
distributed by the respondents as aforesaid, known as N. A. R. Tab- 
lets, is not a cure or remedy for rheumatism, neuritis or arthritis. 
Said preparation does not possess any therapeutic value in the treat- 
ment of any of said ailments, except in so far as the analgesic 
properties of said preparation may afford temporary relief from the 
pains caused by said ailments. 

Par. 6. By the use of the representations hereinabove set forth 
and other representations similar thereto not specifically set out herein, 
the respondents also represent that their medicinal preparation desig- 
nated as Faid, otherwise known as Daintee is a cure or remedy for 
obesity and a competent, safe and scientific treatment therefor, and 
that its use will have no ill effect upon the human body. 

Par. 7. In truth and in fact, the medicinal preparation sold and 
distributed by the respondents as aforesaid, designated as Faid, 
otherwise known as Daintee, is not a cure or remedy for obesity and 
does not constitute a competent, safe or scientific treatment therefor. 
Said preparation will not accomplish the results claimed by the re- 
spondents. Furthermore, said preparation is not safe and harmless 
in that said preparation contains powdered extract phytolacca berries, 
sodium biborate, berberine hydrochloride, apocynoid, and desiccated 
thyroid. 
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The aforesaid drugs are present in said medicinal preparation in 
quantities sufficient to cause serious and irreparable injury to health 
if used under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual. 

Such use of said medicinal preparation may produce nausea, severe 
vomiting, muscular debility, gastrointestinal irritation, diarrhea, 
serious bowel trouble, raised temperature, irregular pulse, collapse, 
headaches, muscular and articular pains, vertigo, insomnia, physical 
exhaustion, tremor, and tachycardia. 

The use of said preparation, as aforesaid may also result in chronic 
poisoning, thyroid toxicosis, permanent injury to tissues, organic func- 
tions and the entire body mechanism, and irreparable injury to the 
heart muscle and auricular fibrillation. 

Par. 8. In addition to the representations hereinabove set forth the 
respondents have also engaged in the dissemination of false advertise- 
ments in the manner above set forth, in that said advertisements so 
disseminated fail to reveal that the use of said preparation Faid, other- 
wise known as Daintee, under the conditions prescribed in said adver- 
tisements or under such conditions as are customary or usual, may result 
in serious and irreparable injury to health. 

Par. 9. The use by the respondents of the foregoing false, deceptive 
and misleading statements and representations with respect to their 
preparations, disseminated as aforesaid, has had and now has the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken belief 
that such statements, representations and advertisements are true and 
induces a portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase respondents’ medicinal preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commission 
upon the complaint of the Commission and the answer of the respond- 
ents, in which answer respondents admit all the material allegations 
of fact set forth in said complaint, and state that they waive all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
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said respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondents, The Chapman Health Products 
Co., a corporation, and its officers, and John W. Chapman and Nellie 
C. Chapman, individually and as officers of The Chapman Health 
Products Co., and their respective agents, representatives, and em- 
ployees directly or through any corporate or other device, do forth- 
with cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, by any means for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase of the medicinal preparations designated as 
“N, A. R. Tablets” and as “Faid” (otherwise known as “Daintee”), 
or any other medicinal preparations composed of substantially simi- 
lar ingredients or possessing substantially similar therapeutic prop- 
erties, whether sold under the same name or under any other name 
or names, or disseminating or causing to be disseminated any adver- 
tisements, by any means, for the purpose of inducing or which are 
likely to induce, directly or indirectly, the purchase in commerce, 
as “commerce” is defined in the Federal Trade Commission Act of 
said medicinal preparations, which advertisements, when referring 
to the product “Faid,” fail to reveal that the use of said preparation 
“Waid” may result in serious and irreparable injury to health, or 
which advertisements represent, directly or through implication: 

1. That said preparation designated as “N. A. R. Tablets,” is a 
cure or remedy for rheumatism, neuritis or arthritis, or that said 
preparation possesses any therapeutic value in the treatment of any 
of said ailments, other than to afford temporary relief from the 
pains caused by said ailments. 

2. That said preparation designated as “Faid,” otherwise known as 
“Daintee,” is a cure or remedy for obesity or is a competent, safe or 
scientific treatment for obesity. 

lt is further ordered, That the respondents shall, within 10 days 
after service upon them of this order, file with the Commission an 
interim report in writing, stating whether they intend to comply 
with this order, and if so, the manner and form in which they intend 
to comply; and that within 60 days after the service upon them of 
this order, said respondents shall file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 


ANHEUSER-BUSCH, INC. 1209 


Syllabus 


In THE MATTER oF 


ANHEUSER-BUSCH, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS AMENDED BY SEC. 1 OF AN ACT OF CONGRESS APPROVED JUNE’ 19, 1936 


Docket 2987. Complaint, Nov. 21, 1936—Decision, May 11, 1940 


Where a corporation engaged in manufacture, sale and distribution of yeast in 


commerce to its customers in the several States other than States of origin 
and shipment, in substantial competition with others engaged in sale and 
distribution of yeast in commerce between and among the various States; 


In selling its bakers’ yeast under price lists and schedules pursuant to which 


(a) 


(bd) 


(c) 


purchasers of 50,000 pounds and more of such yeast received price of 14 
cents a pound, purchasers of 10,000 to 50,000 pounds received price of 14% 
cents a pound, those purchasing from 7,500 to 10,000 pounds received 
price of 16 cents, and prices in remaining 8 steps ranged upward from 17 
cents for monthly purchases or requirements of buyer ranging from 5,000 
to 7,500 pounds, to 25 cents for those purchasing from 1 to 150 pounds— 
Discriminated thereby in price between different purchasers of its said 
product of like grade and quality, through giving and allowing certain 
purchasers of bakers’ yeast, when used in the manufacture of bread and 
allied products, different prices, as aforesaid, than given or allowed 
other of its said purchasers competitively engaged one with the other in 
the sale and distribution of bread and allied products within the United 
States ; 

Discriminated in price between different purchasers by deviating from 
schedule aforesaid, through practice of applying such schedule on basis of 
respective customers’ monthly requirements, irrespective of whether or not 
such requirements were purchased of it, (1) between customers, on the 
one hand, who purchased all of their requirements of yeast from it, and 
those who purchased only a part of their requirements, so that, under 
eertain circumstances, purchaser buying his entire requirement would 
pay more than other customer buying similar quantity of it, but with 
larger monthly requirement, and would pay, also, same amount as still 
other customer with same requirement, but purchasing less, and (2) be- 
tween customers, on the one hand, who purchased some, but not all, of their 
requirements from it, and other customers who also purchased some, but 
not all, of their requirements, so that, under given circumstances, cus- 
tomer purchasing given quantity, but with larger requirement, might pay 
less than customer purchasing of its similar quantity, but with smaller 
requirement ; 

Discriminated in price between different purchasers of its said yeast 
by deviating from said schedule, through selling at prices based on respec- 
tive purchasers’ total consumption or purchases, irrespective of the number 
or quantity of the individual deliveries, so that independent dealers operat- 
ing single plant were obligated to pay a great deal more for yeast than large 
chains operating several bakeries which, with plant in same area as inde- 
pendent, might receive same quantity at particular branch as received hy 
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independent, by reason of method aforesaid of basing price not upon 
particular quantity delivered, but upon total delivered to all of large 
customer’s branches; and 

(d) Discriminated in price between different purchasers of its said yeast 
by deviating from said schedule, through selling to some of certain cus- 
tomers, within definite quantity bracket, its said_ product at so-called 
“off-scale” prices, or prices lower than those favored customer should 
pay for quantity involved according to scale, in event of his purchasing 
of it his entire requirements ; 

With result that, through sale of its bakers’ yeast as aforesaid set forth, 
according to said price scale, and through deviating therefrom as above 
described, large bakeries and chains made large and substantial savings 
which might be reflected in many different ways in lessening or injuring 
competition, and were available for periodic reductions in price and in- 
crease of sales effort and sales appeal, to the disadvantage of customers 
against whom discriminations aforesaid were employed, and effect thereof 
was and might be substantially to lessen competition and tend to create a 
monopoly in the sale and distribution of bread and allied products in 
the respective lines of commerce in which it and its favored customers, 
receiving benefit of such discriminatory prices, were engaged, and to 
injure, destroy and prevent competition with such customers thus benefited: 

Held, That acts and practices aforesaid of such corporation, under the cir- 
cumstances set forth, were in violation of Sec. 2 (a) of the Clayton Act, as 
amended by the Robinson-Patman Act. 


Mr. James I, Rooney for the Commission. 
Nagel, Kirby, Orrick & Shepley, of St. Louis, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an act of Congress, approved June 
19, 1986, Public 692 (the Robinson-Patman Act), amending section 
2 of an act approved October 15, 1914 (the Clayton Act), the Fed- 
eral Trade Commission hereby issues its complaint against Anheuser- 
Busch, Inc., stating the charges in that respect as follows: 

Paracrarn 1. Respondent Anheuser-Busch, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Missouri with its office and principal place of business in the city 
of St. Louis, in the State of Missouri. 

Respondent manufactures, sells and distributes yeast in commerce 
to its customers located in the several States of the United States, 
causing said yeast, when sold, to be shipped from its respective fac- 
tories in various States of the United States to the purchasers thereof 
located in the several States of the United States other than the States 
of origin of the shipments. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent is now, and for many years has been, in substantial com- 
petition with other corporations, partnerships, firms, and individuals 
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engaged in the business of selling and distributing yeast in commerce 
between and among the various States of the United States. 

Par. 3. In the course and conduct of its business as described in 
paragraphs 1 and 2 hereof, respondent, since June 19, 1936, has been, 
and is now, discriminating in price between different purchasers of its 
said product of like grade and quality by giving and allowing cer- 
tain purchasers of bakers’ yeast, used in the manufacture of bread 
and alhed products, different prices than given or allowed other of 
its said purchasers competitively engaged, one with the other, in the 
sale and distribution of bread and allied products within the United 
States. 

The discrimination in price herein referred to is brought about by 
the respondent selling said bakers’ yeast to its customers upon the 


following terms: 
Cents per pound 
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EO UUOs Ton UO 0UU pounds per ImMmoOntne. == s-— e. e eee 1414 
OOORTOuLO OOOSpoundss permonth! Yas eee ea) WAS Vy eorig 2 16 
OOOO LES OO TOUNAS pers MOmtHes fi ssie>. > tat D2 bytes ponte ye 1 ere F wy 
SO Oscout000: pounds; per smont het ester): ee) ed bt oes _ ot bent A en 18 
TE OUUEEO icy OOK DOUNRGS ADEN ON Ghee 6 ae ne 19 
PROM EOL VOM) TO UTIC STON. TU OT Se 20 
HOOFEOR EE OUUTDOUNGS Per” MOU GM ite em. ee re ee es eee malt 
BOURTOMDOUCDOUNOS HEE NON limeeews oo. hae Ae eens NATIT a ee 22 
PA EOSOO POUNUS* permuolntiias + = Sis wees) ee ei) ed eri 23 
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Par. 4. The effect of said discrimination in price made by re- 
spondent, as set forth in paragraph 3 hereof, has been, or may be, 
substantially to lessen competition or to injure, destroy, or prevent 
competition in the manufacture, sale and distribution of bread and 
allied products; and the effect of said discrimination has been, or 
may be, to tend to create a monopoly in said favored customers re- 
ceiving said discriminatory prices from said respondent in the 
distribution of said products in the United States. 

Par. 5. The foregoing alleged acts of said respondent are a viola- 
tion of subsection 2 (a) of section 1 of said act of Congress approved 
June 19, 1936, entitled “An Act to amend section 2 of the act entitled 
‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as 
amended (U.S. C. title 15, sec. 13), and for other purposes.” 


Report, Frnprncs As To THE Facts, AND ORDER 


Pursuant to the provisions of an act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
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olies and for other purposes,” approved October 15, 1914 (the Clayton 
Act), as amended by section 1 of an act entitled “An Act to amend 
section 2 of the act entitled ‘An Act to supplement existing laws 
against unlawful restraints and monopolies and for other purposes,’ 
approved October 15, 1914, as amended (U. S. C. Title 15, sec. 13) 
and for other purposes” approved June 19, 1936 (the Robinson-Pat- 
man Act), the Federal Trade Commission on November 21, 1936, issued 
and served its complaint in this proceeding upon the respondent 
Anheuser-Busch, Inc., a corporation, charging it with discriminating 
in price between diferent purchasers of bakers’ yeast in he of 
subsection (a) of section 2 of said act as amended. 

After the issuance and service of said complaint an answer was 
filed by the respondent Anheuser-Busch, Inc. Respondent made mo- 
tion for leave to withdraw the answer filed and file with the Commis- 
sion in lieu thereof an answer admitting all the material allegations 
of fact as set forth in said complaint to be true and waiving all inter- 
vening procedure and further hearing, all of which appears in the 
record herein. Subsequently the Commission, by order entered herein, 
granted respondent’s motion for leave to withdraw said answer and 
to substitute therefor an answer admitting all the material allega- 
tions of the complaint and waiving all intervening procedure which 
substitute answer was duly filed in the office of the Commission. 

Thereafter this proceeding regularly came on for final hearings 
before the Commission on said complaint, substitute answer and a 
stipulation wherein it was agreed that certain testimony and other 
evidence taken in the proceeding before the Commission styled in the 
matter of Standard Brands, Incorporated, et al, Docket No. 2986, was 
thereby made additional testimony and evidence in support of the 
allegations of the complaint in this proceeding; briefs and oral argu- 
ments of counsel having been waived, and the Commission having duly 
considered the same and being now fully advised in the premises, 
makes this its findings as to the facts and its conclusion drawn there- 
from: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent Anheuser-Busch, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State of 
Missouri, with its office and principal place of business in the city of 
St. Louis, in the State of Missouri. 

Respondent manufactures, sells and distributes yeast in commerce to 
its customers located in the several States of the United States, causing 
said yeast, when sold, to be shipped from its respective factories in 
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various States of the United States to the purchasers thereof located 
in the several States of the United States other than the States of 
origin of the shipments. There has been at all times a continuous cur- 
rent of trade in commerce in said product across State lines between 
respondent’s manufacturing plants and the purchasers of said product. 

Par. 2. In the course and conduct of its business as aforesaid, re- 
spondent is now, and for many years has been, in substantial compe- 
tition with other corporations, partnerships, firms, and individuals 
engaged in the business of selling and distributing yeast in commerce 
between and among the various States of the United States. 

Par. 3. In the course and conduct of its business as described in 
paragraphs 1 and 2 hereof, respondent, since June 19, 1936, has been, 
and is now, discriminating in price between different purchasers of 
its said product of like grade and quality by giving and allowing cer- 
tain purchasers of bakers’ yeast, when used in the manufacture of 
bread and allied products, different prices than given or allowed other 
of its said purchasers competitively engaged, one with the other, in 
the sale and distribution of bread and allied products within the 
United States. 

Par. 4. For many years prior to and since June 19, 1936, respondent, 
as a general practice and except as otherwise shown hereafter, has 
been and is now selling bakers’ yeast as aforesaid to its customers at 
different prices as set forth in the following schedule: 


Cents per 
pound 
De OOOLDOUNdshUDEperpimonth fo 2s Sie Se ie (eee 9) Oct te es ed eg 14 
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‘The prices at which respondent sells bakers’ yeast according to the 
foregoing schedule are prices which do not necessarily depend upon 
the quantities actually purchased from the respondent but upon the 
monthly requirements of yeast of the respective customers; that is, a 
customer whose monthly requirements of yeast might be 1,400 pounds 
and who purchases all of such requirements from respondent, would 
pay, according to scale, 20 cents per pound; however, if the customer 
purchased only part of his requirements from the respondent he would 
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still pay 20 cents per pound, regardless of what portion of his require- 
ments he so purchased. a 

Par. 5. By selling bakers’ yeast, as the respondent does, it is discrimi- 
nating in prices between different purchasers by deviating from this 
schedule. Such discriminations in price are as follows: 

(a) Between customers who purchase all of their requirements of 
yeast from the respondent and those who purchase some but not all of 
their requirements of yeast from the respondent. 

(b) Between customers who purchase some but not all of their 
requirements of yeast from respondent and other customers who pur- 
chase some but not all of their requirements of yeast from the 
respondent. 

(c) Between customers who purchase any or all of their require- 
ments of yeast from respondent and others who also purchase any or 
all of their requirements of yeast from the respondent, both of whom 
are in the same quantity bracket, or in other words, those who purchase 
“off-scale”; and 

(d) By selling at prices based on total consumption irrespective of 
the number or quantity of the individual deliveries. 

As to (a), that is, discrimination in price between customers who 
purchase all of their requirements of yeast from respondent and those 
who purchase part of their requirements of yeast from the respondent, 
for example, a customer whose requirement of yeast is 4,500 pounds a 
month and who purchase this entire amount from respondent, pays, 
according to scale, 18 cents per pound, whereas, another customer 
whose requirements of yeast are 7,500 pounds per month and purchases 
4,500 pounds from the respondent pays only 16 cents per pound for 
the 4,500 pounds purchased from the respondent. Likewise, this same 
customer would be discriminated against with respect to another cus- 
tomer having the same monthly requirements of 4,500 pounds but who 
only purchased 500 pounds from the respondent. Such customer, 
because of monthly requirements of yeast of 4,500 pounds, would pay 
the respondent only 18 cents per pound for the 500 pounds purchased 
from it. 

As to (0), that is, between customers who purchase some but not all 
of their requirements of yeast from the respondent and other cus- 
tomers who purchase some but not all of their requirements of yeast 
from the respondent discriminations are brought about in the follow- 
ing manner: The customer whose requirements are 4,500 pounds per 
month and who purchases 500 pounds of this from the respondent. 
pays, according to the scale, for that 500 pounds 18 cents a pound: 
another customer whose requirements are 1,000 pounds per month and 
who purchases from the respondent only 500 pounds pays the respond- 
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ent 20 cents per pound for the 500 pounds because his requirements are 
only 1,000 pounds per month. 

As to (¢), respondent discriminates between certain customers 
within a definite quantity bracket by selling to some customers at so- 
called “off-scale” prices, that is, if the customer took all his require- 
ments of yeast from the respondent and should pay, according to said 
scale, a certain price, respondent sells him that quantity at a lower 
price. 

As to (d), discrimination is brought about by respondent selling its 
customers on the basis of total consumption or purchases irrespective 
of the number or quantity of the individual deliveries. By this 
method of selling yeast, independent dealers operating a single plant 
are obligated to pay a great deal more for yeast than large chains 
operating several bakeries and who, with a plant in the same area as 
the independent, may receive the same quantity of yeast at that 
particular branch as the independent dealer receives. Different 
prices for the same quantities of yeast are paid by the respective 
customers in this instance because the price is not based upon the 
quantity delivered to the particular branch of the large customer 
but upon the total quantity delivered to all the branches of the large 
customer. 

Par. 6. By selling bakers’ yeast, as the respondent does, according 
to the price scale, as set forth in paragraph 4 hereof, and by devi- 
ating from said prices in the manner set forth in paragraph 5 
hereof, large bakeries and chains make large and substantial savings, 
which savings may be reflected in many different ways in lessening 
or injuring competition. Inasmuch as these savings can be used for 
periodic reductions in price in the sale of bread and allied products, 
sales effort and sales appeal are increased, all of which operate to 
the disadvantage of the customers against whom these discriminations 
are employed. The effect of said discriminations in price so made by 
the respondent as heretofore set forth is and may be substantially 
to lessen competition and tend to create monopoly in the sale and 
distribution of bread and allied products in the respective lines of 
commerce in which respondent and its customers, receiving the benefit 
of such discriminatory prices, are engaged and to injure, destroy, 
or prevent competition with customers receiving the benefit of such 
discrimination. 

CONCLUSION 


Under the facts and circumstances set forth in the foregoing find- 
ings of fact, the Commission concludes that the aforesaid acts and 
practices of respondent Anheuser-Busch, Inc., are in violation of sec- 
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tion 2 (a) of said act of Congress entitled “An Act to amend section 
2 of an act entitled ‘An Act to supplement existing laws against 
unlawful restraints and monopolies and for other purposes’ approved 
October 15, 1914, as amended (U. S. C. Title 15, sec. 18) and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the answer filed 
herein on April 30, 1940, by respondent, admitting all the material 
allegations of the complaint to be true, and waiving the taking of 
evidence and all other intervening procedure, and the stipulation 
whereby certain testimony and other evidence taken in the proceed- 
ing before the Commission styled Jn the Matter of Standard Brands, 
Inc., et al., Docket No. 2986, was made additional testimony and 
evidence in support of the allegations of the complaint in this pro- 
ceeding, and the Commission being of the opinion that said respond- 
ent has violated the provisions of section 2 (a) of an act of Congress 
approved October 15, 1914, entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies and for other pur- 
poses” (the Clayton Act) as amended, and having made its report, 
stating its findings as to the facts and its conclusions. 

It is ordered, That the respondent, Anheuser-Busch, Inc., its officers, 
representatives, agents, and employees, directly or indirectly, in con- 
nection with the offering for sale, sale, and distribution of bakers’ 
yeast in interstate commerce, or in the District of Columbia, do forth- 
with cease and desist from discriminating in price between different 
purchasers of bakers’ yeast of like grade and quality, either directly 
or indirectly : 

1. By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased or required monthly by the re- 
spective purchasers, as set forth in paragraph 4 of said findings of 
fact. 

2. By selling said bakers’ yeast at different prices based upon the 
total quantity or volume purchased (whether from the respondent or 
from any other source) over a period of time by the respective pur- 
chasers, where the effect of such discrimination may be substantially 
to lessen competition or tend to create a monopoly in any line of 
commerce in which respondent or any of its customers are engaged, 
or to injure, destroy or prevent competition with respondent or any 
of its customers, except where said differentials in price, based upon 
the quantities or volume purchased from the respondent during such 
period of time by said respective purchasers, make only due allow- 
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ance for differences in the cost of manufacture, sale or delivery re- 
sulting from the differing methods or quantities in which such bakers’ 
yeast is to such purchasers sold or delivered during the period of time 
for which such differentials are allowed. 

3. By means of price differences resulting from selling said bakers’ 
yeast to a single purchaser at prices based upon the total quantity or 
volume purchased (whether from the respondent or from any other 
source) during a period of time by such purchaser, irrespective of 
the quantities or volume delivered by the respondent to the separate 
plants, factories, bakeries, or warehouses of such purchaser, where the 
effect of such discrimination may be substantially to lessen competi- 
tion or tend to create a monopoly in any line of commerce in which 
respondent or any of its customers is engaged, or to injure, destroy 
or prevent competition with respondent or any of its customers, except 
where said differentials in price make only due allowance for differ- 
ences in the cost of manufacture, sale or delivery resulting from the 
differing methods or quantities in which said bakers’ yeast is to such 
purchasers sold or delivered. 

4. By selling said bakers’ yeast to certain of such purchasers at 
so-called “off-scale” prices as described in paragraph 5 of said findings 
of fact, even though the differentials in price of any given price scale 
make only due allowance for differences in the cost of manufacture, 
sale or delivery resulting from the differmg methods or quantities 
in which said bakers’ yeast is to such purchasers sold or delivered 
during the period of time for which such differentials in price are 
allowed. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Marrer oF 


RAY RENNISON AND MARTHA A. RENNISON, DOING 


BUSINESS AS RAYSON SERVICE BUREAU 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3452. Complaint, June 8, 1938—Decision, May 11, 1940 


Where two individuals engaged in sale and distribution of courses of study and 


(a) 


(b) 


instruction to prepare students for examinations for United States Civil 
Service positions, and of a correspondence course also of study and instruc- 
tion in forestry, to purchases in various other States, in substantial com- 
petition with others engaged in sale and distribution in commerce among 
the various States and in the District of Columbia of correspondence courses 
of study and instruction having the same object and of other such courses 
of other kinds, including many who, in connection with the sale of their re- 
spective courses, do not in any manner misrepresent the same or matters 
pertaining thereto— 

Made use of word “Bureau” in the trade name under which they conducted 
their said business and featured same in their advertising matter in periodi- 
cals of general circulation and on their stationery and advertising matter 
distributed to prospective students, and in numerous pieces of advertising 
matter disseminated by them described the building in which they carried 
on such business as “United States National Building”; and 

Described and referred to one of said individuals, who more recently con- 
tinued to carry on such business, in advertising matter above referred to, 
as “Director” of said school, and set forth in their advertising that he had 
been employed in the service of the United States Government and had had 
forestry experience and a vast knowledge of wildlife, through such rep- 
resentations, among others, as “* * * the director of the Bureau * * * has 
personally worked in the mail service * * *,” “* * * The director has per- 
sonally worked in Government service * * *” and “The director * * * has 
forestry experience and a vast knowledge of wildlife.” 


Facts being individual in question was not a graduate of any school of forestry 


or any college, and was not an expert in such subject and had not had long 
practical experience therein or in wildlife, and his employment by the Goy- 
ernment had been limited to a temporary appointment for 3 or 4 weeks in 
a Post Office substation located in a department store in a western city, and 
was not such as to give him any appreciable experience in Government work 
or qualify him as an expert in civil service matters or make him familiar 
therewith, and school in question was not an agency of and had no con- 
nection with the United States Government or Civil Service Commission and 
did not give instruction by authority thereof, as suggested by use of word 
“Bureau” as aforesaid, used by many Government agencies, and by erroneous 
description of the United States Bank Building in which they carried on 
business as aforesaid as “United States National Building,” they had no 
jobs at their disposal and could in no way influence or control appointments 
to United States classified civil service, nor be of assistance to prospective 
appointees, except by instructing them so that they might be better pre- 
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pared for the necessary examinations, and, like other similar schools, they 
had no advance information regarding such examinations or appointments 
except as given to the public at large; and 

Made the statements, in some of their advertisements inviting correspond- 
ence, “Forest jobs available $125—$175 month,” and implied and created the 
impression among students and prospective students, through their said 
advertising matter, that their course in forestry was intended for and adapted 
to preparing students thereof for examinations in positions in the Forestry 
Service of various States and of the United States Government, through such 
statements as “Many opportunities are presenting themselves in forestry 
activities throughout the entire Nation. Forestry problems are by no means 
limited to Federal owned forests. Greater opportunities present themselves 
in State * * * forestry, * * *. The demand for qualified workers 
in this larger field has steadily increased, and it is to assist men in qualifying 
for such positions that our course in forestry has been especially designed,” 
and “We wish particularly to call your attention to our forestry course, which 
we believe to be the best of its kind available. It is with the view of aiding 
men to acquire the practical training to assist them in passing the examination 
for forestry positions, that these instructions have been prepared. * * *;” 


Notwithstanding fact that only graduates with a degree in forestry from recog- 


nized educational institutions with full 4-year courses therein are eligible 
to appointment to positions in the Forestry Service of the various States that 
maintain such services, and requirements are similar to qualify for examina- 
tion for and appointment to positions of Junior Forester under the United 
States Government, and they sold their courses in forestry to all who would 
buy, regardless of whether or not they were otherwise qualified to receive 
State or Federal appointment in the respective Forestry Services, without 
informing purchasers that to be eligible for appointment it would be necessary 
for such person to have a degree in forestry from a recognized educational 
institution or other qualifications of education or experience not given or 
furnished by them, without which such persons could not qualify simply 
by taking their course ; 


With the result that persons were induced to purchase one or more of their 


courses of instruction by such claims and misrepresentations in their adver- 
tisements and advertising matter to the effect that individual in question, 
director of the school conducted by them, had been in the service of the 
Untied States and had had forestry experience, and with the further result 
that members of the public also were induced to purchase such courses in 
the belief that such individuals would be able to place them in positions under 
the United States Civil Service Commission ; and 


(d) Included in their enrollment blank so-called money-back offer, which pro- 


vided, in effect, that tuition paid by student would be refunded in event 
he failed to pass examination or did not secure an appointment at the time 
the next succeeding examination was held; 


Facts being they did not disclose, in aforesaid connection, as respects United 


States civil service positions, that no examination might be held by Civil 
Service Commission for several years in a number of subjects, and that it 
might be months, and sometimes years, before a person, after usual lapse of 
several months for examination and grading of papers, placed on a register 
was appointed, that proportion of those examined who passed was small, 
and proportion of those appointed from number passing, smaller still, and, 
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as aforesaid noted with respect to forestry positions, students of their said 
courses could not thereby alone qualify either for examination or positions 
involved, and said offer, under conditions aforesaid, was definitely misleading 
and meaningless for all practical purposes ; 

With capacity and tendency to confuse, mislead, and deceive members of public 
into the erroneous belief that such representations were true, and to induce 
them to purchase their said courses of study and instruction because of such 
beliefs, engendered as above set forth, and to divert trade to them from 
competitors engaged in the sale in commerce of home study correspondence 
courses in similar and also in other lines of study, and including among their 
said competitors those who do not make the misleading representations made 
by them ag herein set forth, and do not otherwise misrepresent their respective 
courses, but truthfully and accurately represent the same and all matters 
pertaining thereto, and with effect of diverting business to them from their 
said competitors ; to their injury and prejudice: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the injury of the public and competitors, and constituted unfair methods 
of competition. 


Before Mr. Miles J. Furnas and Mr. William C. Reeves, trial 


examiners. 
Mr. William L. Pencke for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Ray Rennison and 
Martha A. Rennison, individually, and doing business under the 
name and style of Rayson Service Bureau, hereinafter referred to 
as respondents, have violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges 1n that respect as follows: 

ParacrapH 1. Said respondents, Ray Rennison and Martha A. 
Rennison, are now, and have been for more than 2 years last past, 
engaged, under the name and style of Rayson Service Bureau, in 
the sale and distribution in commerce between and among the various 
States of the United States of courses of study and instruction 
intended for preparing students thereof for examinations for certain 
civil service positions under the United States Government, and also, 
of a course of study and instruction in the subject of forestry, which 
said courses of study and instruction are pursued by correspondence 
through the medium of the United States mail. Respondents’ place 
of business is and has been located at 418 United States National 
Bank Building, in the city of Denver, State of Colorado. Respond- 
ents, in the course and conduct of said business during the time afore- 
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said, caused and do now cause their said courses of study and instruc- 
tion to be transported from their said place of business in Colorado 
to the purchasers thereof located in the several States of the United 
States other than the State of Colorado and in the District of 
Columbia. 

Par. 2. During the time above mentioned, other individuals, firms, 
and corporations in various States of the United States have been 
and are engaged in the sale and distribution in commerce between and 
among the various States of the United States and in the District of 
Columbia of courses of study and instruction intended for preparing 
students thereof for examinations for civil service positions under 
the United States Government and also of courses of study and 
instruction of other kinds, all of which are pursued by correspond- 
ence. Said respondents have been, during the time aforesaid, in 
substantial competition in commerce between and among the various 
States of the United States in the sale of their said courses of study 
and instruction with such other individuals, firms, and corporations. 
There are among the competitors of respondents many who, in con- 
nection with the sale of their respective courses of study and instruc- 
tion, do not in any manner misrepresent the same or matters 
pertaining thereto. 

Par. 3. Respondents, in soliciting the sale of and in selling their 
said courses of study and instruction have made numerous misrepre- 
sentations in advertising matter published in newspapers and maga- 
zines circulated among the general public in various States of the 
United States, and in printed matter circulated by respondents by 
mail or otherwise to prospective students in various States of the 
United States. Among such misrepresentations are statements and 
phrases which import or imply that the school conducted by respond- 
ents is an agency of or is connected with or gives instruction by 
authority of the United States Government or the United States 
Civil Service Commission; that respondent, Ray Rennison, the 
director of said school, has been employed by the United States 
Government and that he has worked in the United States mail 
service; that said respondent, Ray Rennison, is an expert in forestry 
and has had long practical experience therein as well as in wildlife; 
and that the forestry course offered and used by respondents is giving 
instruction in forestry is of such extent, nature, and character as to 
prepare and qualify students who pursue the same for forestry posi- 
tions under the jurisdiction of the various States of the United 
States, as well as for examinations for such positions. 

Par. 4. Respondents use the phrases “U. S. National Building” 
and “United States National Building,” in connection with the word 
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“Bureau” in the name under which said school is conducted, on their 
printed matter circulated among prospective students in the promo- 
tion of the sale of courses of instruction intended for preparing 
students thereof for examinations conducted by the United States 
Civil Service Commission. Said phrases in such connection import 
and imply that said school is connected with or authorized by the 
United States Government or said Civil Service Commission. The 
correct and full name of the building where the offices of respond- 
ents are located is “United States National Bank Building.” The 
word “Bureau” is often used as the official description of a Govern- 
ment agency and is widely used by the public in designating 
Government bodies and agencies. | 

Par. 5. Among the representations, made by respondents, as 
aforesaid, which import or imply that respondent, Ray Rennison, has 
been employed by the United States Government and that he has 
worked in the United States mail service are the following: 

This course is designed and prepared by the Director of the Bureau, * * * 
who has personally worked in the mail service * * * 

* * * The Director has personally worked in Government service * * * 

Among the representations, made by respondents, as aforesaid, 
which import or imply that respondent, Ray Rennison, is an expert 
in forestry and has had long practical experience therein as well as 
in wildlife, are the following: 

The Rayson Service Bureau welcomes the opportunity to analyze forestry and 
conservation problems * * * 

The director * * * has forestry experience and a vast knowledge of wild- 
life. 

Among the representations made by respondents, as aforesaid, which 
import or imply that respondents’ forestry course is of such extent, 
nature and character as to prepare and qualify students who pursue 
the same for forestry positions under the jurisdiction of the various 
States of the United States, as well as for examinations for such 
positions, are the following: 

Many opportunities are presenting themselves in forestry activities throughout 
the entire nation. Forestry problems are by no means limited to federal owned 
forests. Greater opportunities present themselves in state * * * forestry, 
* * * The demand for qualified workers in this larger field has steadily 
increased, and it is to meet this requirement and to assist men in qualifying for 
such positions that our course in forestry has been carefully and especially 
designed. 

We wish particularly to call your attention to our forestry course, which 
we believe to be the best of its kind available. It is with the. view of aiding 
men to acquire the practical training to assist them in passing the examina- 
tions for forestry positions, that these instructions have been pO eke eS 
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Par. 6. In truth and in fact the school conducted by respondents 
is not an agency of nor is it connected with the United States Gov- 
ernment or the United States Civil Service Commission, nor does it 
give instruction by authority thereof. Respondent, Ray Rennison, 
has not been employed by the United States Government in the mail 
service or in any other branch of the Government service. Respond- 
ent, Ray Rennison, is not an expert in forestry and he has not had 
long practical experience therein or in wildlife. His business is and 
has been for many years past that of operating a multigraph business 
under the name of Rayson Multigraph Service and also in connection 
therewith, operating the correspondence school herein described and 
as herein set forth. The forestry course offered and used by respond- 
ents in giving instruction in forestry is not of such extent or nature or 
character as to prepare and qualify students who pursue the same for 
forestry positions under the jurisdiction of the various States of the 
United States, generally speaking, or for examinations for such posi- 
tions. All or practically all such forestry positions requiring a 
technical or scientific knowledge of forestry are open only to persons 
having a much more extended training and education than offered by 
respondents or to those having extended practical experience not given 
by respondents, or both. In cases where examinations are held for 
such positions, it is generally true that those only are eligible to take 
the same who have had more training or experience, or both, than that 
given or furnished by respondents. 

Par. 7. Respondents, in the sale of their said courses of study and 
instruction as aforesaid, through use of a “Money Back” agreement, 
and otherwise, represent to students and prospective students that 
money paid for instruction will be refunded if such students com- 
pleting the respective courses ‘subscribed for fail to pass an exami- 
nation or examinations for which they have prepared or if they are 
not offered appointments to positions after passing an examination 
by the time the next examination is held. Said “Money Back” agree- 
ment used by respondents reads as follows: 

My entire tuition will be immediately refunded if I fail to pass examinations, 

or if I pass and am not offered an appointment at the time the next succeeding 
examination is held. (Note: Students enrolling for combined courses will be 
made refunds on the basis of one-third for each course) 

An example of a similar representation used by respondents in 
their advertising matter, as aforesaid, is the following: 

¥f you do not receive an appointment to the position of your choice, your 
tuition fee will be returned to you ag stated by your Enrollment Blank. 
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The implications of said agreement and of the above-quoted rep- 
resentation are that an examination or examinations will be available 
to be taken by students who take and complete respondents’ courses 
within a reasonable time after completion of the same; that a position 
is then assured immediately or within a reasonable time thereafter ; 
and that the conditions upon which refunds depend are reasonably 
determinable and within a reasonable time. 

In truth and in fact said agreement and the representation above 
quoted are misleading in that said agreement for all practical pur- 
poses is meaningless and inoperative in a large majority of cases 
in that at certain times and in regard to certain examinations for 
which respondents offer courses of study and instruments, no exam1- 
nations are held for long periods of time, and as to other examinations 
none or practically none are held at all. As to forestry positions and 
examinations therefor, said agreement is misleading because it is in- 
operative in practically all cases, not only because of the infrequency 
or entire absence of examinations for such positions, but because of 
the fact that certain prerequisites as to education or experience, or 
both, that are not met or furnished by the instruction given by re- 
spondents are required both for such examinations and for such 
positions. 

Par. 8. The foregoing acts and practices used by respondents in 
connection with the offering for sale and sale of their said courses of 
study and instruction have had, and now have, the tendency and 
capacity to and do, in fact, mislead purchasers and prospective pur- 
chasers thereof into the erroneous and mistaken belief that such rep- 
resentations and implications, as herein alleged, are true, and to 
induce them to purchase such courses of study and instruction on 
account thereof. Thereby substantial trade is diverted unfairly to 
respondents from competitors engaged in the sale in commerce be- 
tween and among the various states of the United States and in the 
District of Columbia of correspondence courses intended for prepar- 
ing students thereof for civil service examinations as well as from 
those so engaged in such sale in other lines of study. As a result of 
respondents’ said practices, as herein set forth, substantial injury has 
been, and is now being, done by respondents to competition in com- 
merce between and among the various States of the United States. 

Par. 9. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice of the public and of respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on June 8, 1938, issued its complaint in 
this proceeding and caused the same to be served upon respondents, 
Ray Rennison and Martha A. Rennison, individually and doing busi- 
ness under the name and style of Rayson Service Bureau, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of an answer thereto by the respondent, Ray 
Rennison, testimony and other evidence in support of the allegations 
of said complaint were introduced by William L. Pencke, an attorney 
for the Commission, before Miles J. Furnas and William C. Reeves, 
examiners of the Commission theretofore duly designated by it, and 
such testimony was reduced to writing and filed in the office of the 
Commission, together with numerous pieces of documentary evidence 
received as exhibits. No testimony or other evidence was introduced 
or tendered in opposition to the allegations of the complaint by or in 
behalf of either of said respondents. Thereafter said proceeding 
regularly came on for final hearing before the Commission on the said 
complaint, the answer thereto by the respondent, Ray Rennison in- 
dividually and doing business under the name and style of Rayson 
Service Bureau, testimony and other evidence, and the brief of counsel 
for the Commission in support of the complaint, respondents not hav- 
ing filed briefs and oral argument not having been requested, and 
the Commission, having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Ray Rennison, at the time of issuance 
of the complaint herein on June 8, 1938, and for about 2 years imme- 
diately prior thereto, was engaged, under the name and style of 
Rayson Service Bureau, in the sale and distribution in commerce be- 
tween and among the various States of the United States of courses of 
study and instruction intended for preparing students thereof for 
examinations for certain civil service positions under the United 
States Government, and also of a course of study and instruction in 
the subject of forestry, which said courses of instruction were pur- 
sued by correspondence through the medium of the United States 
mail. Until about 2 years prior to the issuance of the complaint 
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herein, for a number of years, the same business was likewise con- 
deted under the said trade name by the respondents, the said Ray 
Rennison and Martha A. Rennison. The place of business of respond- 
ents in the conduct of said business as aforesaid was at 418 United 
States National Bank Building, in the city of Denver, State of Colo- 
rado. In the course and conduct of said business, during the time 
aforesaid, and as previously stated, respondents caused the lesson 
material used in said courses of study and instruction to be trans- 
ported as aforesaid from their said place of business in Colorado 
through and into various other States of the United States to the 
respective purchasers thereof in such other States. 

Par. 2. During the time above mentioned, other individuals, firms, 
and corporations in various States of the United States were engaged 
in the sale and distribution in commerce between and among the 
various States of the United States and in the District of Columbia 
of courses of study and instruction intended for preparing students 
thereof for examinations for civil service positions under the United 
States Government and also of courses of study and instruction of 
other kinds, all of which are pursued by correspondence. Said re- 
spondents have been, during the time aforesaid in substantial competi- 
tion in commerce between and among the various States of the United 
States in the sale of their said courses of study and instruction with 
such other individuals, firms, and corporations. There are among 
the competitors of respondents many who, in connection with the 
sale of their respective courses of study and instruction, do not in any 
manner misrepresent the same or matters pertaining thereto. 

Par. 3. Respondents in the course of their said business and as a 
means of contacting members of the public for the purpose of selling 
to them the said courses of instruction, caused advertisements to be 
published in magazines and other peviodiale having general circula- 
tion in various States of the United States. Some = such advertise- 
ments contained the statement “Forest jobs available $125-$175 
month” and the request that interested persons qualify immediately 
and write to respondents for details. In numerous pieces of advertis- 
ing matter disseminated by respondents the building in which respond- 
ents carried on business was described as the “United States National 
Building” although the correct name of such building is “United 
States National Bank Building.” Respondent, Ray Rennison, was 
described and referred to in said advertising matter as the director 
of said school and the statements were made that respondent had been 
employed in the service of the United States Government, that he 
had had forestry experience and had a vast knowledge of wildlife. 
The name “Rayson Service Bureau” was prominently featured on 
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respondents’ stationery, in advertisements, and on advertising matter 
sent to prospective students. In said advertising matter so distrib- 
uted, respondents represented that the forestry course offered would 
quality students who pursued the same as foresters and for positions 
in that line as well as for examinations therefore with particular 
reference to “various States, counties, and organized forestry service.” 

Par. 4. Among such representations as aforesaid are the following: 

* * * the Director of the Bureau, * * * has personally worked in the 
mail Service * * * 

* * * The Director has personally worked in Government service * * * 

The Rayson Service Bureau welcomes the opportunity to analyze forestry and 
conservation problems, * * * 

The director * * * has forestry experience and a vast knowledge of wild 
life. 

Many opportunities are presenting themselves in forestry activities throughout 
the entire nation. Forestry problems are by no means limited to federal owned 
forests. Greater opportunities present themselves in State * * * forestry, 
* * * The demand for qualified workers in this larger field has steadily 
increased, and it is to assist men in qualifying for such positions that our course 
in forestry has been especially designed. 

We wish particularly to call your attention to our forestry course, which we 
believe to be the best of its kind available. It is with the view of aiding men to 
acquire the practical training to assist them in passing the examination for 
forestry positions, that these instructions have been prepared. * * #* 

Respondents, in their advertising matter aforesaid, implied and 
created the impression among students and prospective students that 
their course in Forestry was intended for and adapted to preparing 
students thereof for examinations and positions in the Forestry Service 
of various States of the United States and of the United States 
Government. 

Par. 5. Only graduates with a degree in forestry from recognized 
educational institutions which have full 4-year courses in forestry are 
eligible to appointment to positions in the Forestry Service of the 
various States of the United States that maintain such service. Such 
requirement is also made in order to qualify for the examination for 
and appointment to the position of Junior Forester under the United 
States Government. Al technical positions in the United States For- 
estry Service are now filled from the eligible lists created by the Junior 
Forester examination. A minor classification in said service, known 
as Assistant to Technician, has the requirement of 2 years of college 
work or 2 years field experience, or a combination of the two, in order 
to qualify. Respondents have sold their courses in forestry to all who 
would buy the same whether or not they were otherwise qualified to 
receive appointments in the Forestry Service of the United States or 
of the various States. Respondents did not inform persons purchasing 
such courses of the fact that to be eligible to appointment to such posi- 
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tions it would be necessary for them to have a degree in forestry from 
a recognized educational institution or qualifications of education or 
experience not given or furnished by respondents. Persons who are 
not graduates of a recognized school of forestry or who have not had 
other education or experience not furnished by respondents could not 
qualify for positions in the Forestry Service of the United States or 
of the various States maintaining such service, simply by taking the 
course sold by respondents. 

Par. 6. The respondent, Ray Rennison, is not a graduate of any 
school of forestry or any college and his employment by the United 
States Government has been limited to a temporary appointment for 
3 or 4 weeks in a post office substation located in a department store 
in Denver, Colo. This was not such an employment as to give him 
any appreciable experience in Government work or to qualify him as 
an expert in civil service matters or to make him familiar therewith. 
Persons were induced to purchase one or more of the courses of in- 
struction offered for sale by respondents by the claims and repre- 
sentations in respondents’ advertisements and advertising matter, to 
the effect that the respondent Ray Rennison, the director of the school 
conducted by respondents, had been in the service of the United 
States and had had forestry experience; also members of the public 
were induced to purchase such courses of instructions in the belief 
that respondents would be able to place them in positions under the 
Civil Service Commission of the United States. The word “Bureau” 
in the trade name under which respondents carried on business is one 
used by many agencies of the United States Government and is sug- 
gestive of such connection, and additional ground for this assumption 
was afforded by the erroneous description of the building in which 
respondents carried on business as the “United States National Build- 
ing.” Said school is not an agency of, nor has it any connection with 
the United States Government or the United States Civil Service 
Commission, nor has it given instruction by authority thereof. Re- 
spondent, Ray Rennison, is not an expert in forestry and he has not 
had long practical experience in forestry or in wildlife. 

Par. 7. The enrollment blank used by respondents in the course of 
their business contained a so-called money-back offer which provided 
in effect that the tuition paid by a student would be refunded if he 
failed to pass the examination or did not secure an appointment at 
the time the next succeeding examination was held. No mention was 
made in such money-back offer of several important conditions which 
pertain to the taking of civil service examinations and appointment 
to positions in the classified civil service of the United States Gov- 
ernment. Subscribers were not advised by respondents that no ex- 
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aminations may be held by the United States Civil Service 
Commission for several years in a number of subjects; that usually 
it is several months before examination papers are examined and the 
grades published ; that it may be months and sometimes years before 
a person who has been placed on a register of eligibles is appointed 
to a position; that the proportion of those examined who pass the 
examination is small and the appointments from that number smaller 
still. In regard to forestry positions, students of respondents’ for- 
estry course, as previously shown, cannot by such course alone qualify 
either for examination or the positions involved. When these con- 
ditions are considered the money-back offer is definitely misleading 
and meaningless for all practical purposes. 

Par. 8. The respondents have no jobs at their disposal and cannot 
in any way influence or control appointments to positions in the 
classified civil service of the United States and can be of no assistance 
to prospective appointees to such positions except by instructing them 
so that they might be better prepared to take the necessary examina- 
tions to have their names placed upon the eligibility rolls. The United 
States Civil Service Commission has not authorized the respondents or 
anyone else to conduct schools for the purpose of instructing persons 
who expect to take examinations to be conducted by the Civil Service 
Commission for the purpose of providing lists of eligibles from which 
appointments may be made to positions in the classified civil service 
of the United States. The school conducted by respondents and similar 
schools do not have any advance information regarding civil service 
examinations or appointments to positions in the classified civil service 
of the United States, except such information as is given to the public 
at large. _ 

Par. 9. The representations of respondents as aforesaid are mis- 
leading and deceptive and have had the capacity and tendency to con- 
fuse, mislead and deceive members of the public into the erroneous 
belief that such representations are true and to induce them to purchase 
respondents’ courses of study and instruction because of the erroneous 
belief engendered as above set forth and to divert trade to respondents 
from competitors engaged in the sale in commerce between and among 
the various States of the United States and in the District of Co- 
lumbia of home study courses pursued by correspondence in similar 
lines as well as in other lines of study. There were and are among 
the competitors of respondents those who do not make the mislead- 
ing representations made by respondents, as herein set-out, and who 
do not otherwise misrepresent their respective courses, but who truth- 
fully and accurately represent the same and all matters pertaining 
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thereto. Respondents’ said acts and practices have the capacity and 
tendency to divert, and have diverted, business to respondents from 
their said competitors to the substantial injury and prejudice of such 


competitors. 
CONCLUSION 


The acts and practices of respondents as herein set-out are all to 
the injury of the public and of respondents’ competitors and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, Ray Rennison, testimony and other evidence taken before 
Miles J. Furnas and William C, Reeves, examiners of the Commission 
theretofore duly designated by it, in support of the allegations of 
said complaint, brief filed by William L. Pencke, counsel for the 
Commission, respondents not having introduced testimony or other 
evidence or filed brief, and oral argument not having been requested, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, 'That the respondents, Ray Rennison and Martha A. 
Rennison, individually and doing business under the name and style 
of Rayson Service Bureau, or under any other trade name, their rep- 
resentatives, agents and employees, directly or through any corporate 
or other device in connection with the offering for sale, sale and dis- 
tribution of courses of study and instruction by correspondence in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, do forthwith cease and desist from: 

1. Using the word “Bureau” in the name under which such business 
is conducted. 

2. Representing, through the use of the word “Bureau” in the name 
used to designate the correspondence school conducted by them in 
connection with courses designed to prepare students for civil service 
examinations, or otherwise, that such school is connected with or is 
an-agency of the United States Government. 

3. Using the expression “United States National Building” instead 
of the correct name “United States National Bank Building,” to desie- 
nate the building in which their office is located. . ‘ 

4. Representing that respondent, Ray Rennison, is an expert in 
civil service matters by reason of his employment in the United 
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States Mail Service or by reason of any other employment by the 
United States Government. 

5. Representing that respondent, Ray Rennison, is an expert in 
forestry or in wildlife. 

6. Representing, through the use of a money-back agreement or 
otherwise, that United States Civil Service positions or examinations 
therefor are available, immediately or within a reasonable time. 

7. Representing that the forestry course offered by the respondents 
is of such extent, nature and character as adequately to prepare and 
qualify students for examinations for positions in the Forest Service 
of the various States of the United States having such departments, 
or for such positions with the United States Government. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


1232 FEDERAL TRADE COMMISSION DECISIONS 


Syllabus 30 1 C3 


In THE MATTER OF 


RESEARCH ASSOCIATES, INC., AND DERMAGELL, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3651. Complaint, Nov. 19, 19838—Decision, May 11, 1940 


Where a corporation engaged in sale and distribution of organic soap com- 
pound as cleansing cream, under designation “Dermagell,” to purchasers at 
their respective points of location in various other States and in the 
District of Columbia, in competition with others engaged in sale or 
distribution of soaps, cleansing creams, and other products designed, 
intended, and used for cleansing skin and hair; and a concern which, 
at time herein involved, owned substantial majority of outstanding stock 
thereof and controlled and directed its. business policies, practices, and 
activities; in advertisements of its said “Dermagell” which, then controlled 
as above set forth, said corporation caused to be disseminated through 
newspapers and other publications circulating among the various States 
and in the District of Columbia— 

Represented that said preparation was the “discovery of the century,” which 
soothed and healed, and penetrated innermost recesses of the pores of 
the skin, and that use thereof would leave skin and scalp youthfully fresh 
and invigorated and give any woman a soft, clear, smooth complexion 
or beautiful hair, and that the benefits obtained from its use were distinct 
and lasting, and that it actually protected the skin and prevented or 
cured skin disorders; 

Facts being said product was not substantially different from other products 
or soap designed for similar use, and was not the “discovery of the 
century,” but ingredients thereof were well known and had been used 
for many years in preparation of soaps and similar products, and, while 
its fatty acids, stearic acid, myristic acid, and carbitol, and its mild 
basie alkali, triethanolamine, were a little different from usual sodium 
or potassium soaps, it was essentially the same as any other soap, and 
possessed no special soothing or healing properties and would not pene- 
trate the innermost recesses of the skin, use of said product would not 
leave skin and scalp youthfully fresh and invigorated nor give any 
woman a soft, clear, smooth complexion and beautiful hair, and benefits 
obtained from such use were not distinct and lasting, and use thereof 
would not prevent or cure skin disorders or diseases; 

With capacity and tendency to mislead and deceive substantial portion of 
purchasing public into erroneous and mistaken belief that such state- 
ments, representations, and advertisements were true and that their said 
product possessed properties claimed and represented and would acomplish 
results indicated, and to cause substantial portion of such public, because 
of erroneous and mistaken belief thus engendered, to purchase their said 
compound and with result that trade was diverted unfairly to them from 
their competitors in commerce between and among the several States and 
in the District of Columbia who truthfully advertise the effectiveness in 
use of their respective products: 
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Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and competitors, and con- 
stituted unfair methods of competition. 

Before Mr. Randolph FE. Preston, trial examiner. 
Mr. B. G. Wilson for the Commission. 
Mr. Ralph EF’. Parker, of Potter, Pierce & Schefller, of Washington, 

D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Research Associates, 
Inc., a corporation, and Dermagell, Inc., a corporation, hereinafter 
referred to as respondents, have violated the provisions of said act, 
and it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

Paracrapuy 1. Respondent, Research Associates, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, and having its office and principal 
place of business at 3400 Nebraska Avenue NW., in the city of Wash- 
ington, District of Columbia. Respondent, Dermagell, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of Delaware, and having its office and 
principal place of business formerly at 3400 Nebraska Avenue NW., 
and now at 52 O Street NW., in the city of Washington, District of 
Columbia. Respondent, Research Associates, Inc., owns a substantial 
portion of the outstanding shares of stock of respondent, Dermagell, 
Inc. Said corporate respondents act together and in cooperation with 
each other in carrying out the sales activities, practices, and policies 
herein set forth. 

Par. 2. The respondents are now, and have been for more than 1 
year last past, engaged in the business of selling and distributing 
an organic soap compound which is a cleansing cream and is desig- 
nated as “Dermagell.” Respondents cause the said product, when 
sold by them, to be transported from their aforesaid places of busi- 
ness in the District of Columbia, or from the State of origin of the 
shipment thereof, to the purchasers thereof at their respective points 
of location in various States of the United States other than the 
State of origin of such shipment and in the District of Columbia. 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said product in commerce among and 
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between the various States of the United States and in the District 
of Columbia. 

Par. 3. Respondents are engaged in competition in commerce 
among and between the various States of the United States and in 
the District of Columbia with other corporations and with partner- 
ships, firms, and individuals selling and distributing soaps, cleansing 
creams, and other products designed, intended, and used for the 
cleansing of the skin and hair. Among such competitors in said 
commerce are many who do not in any manner misrepresent the 
properties or the efficacy of their respective soaps and other products. 

Par. 4. In the course and conduct of their said business, and 
for the purpose of inducing the purchase of their said product, 
respondents have caused false advertisements, containing represen- 
tations and claims with respect to the properties of their said prod- 
uct and the results that may be expected to be obtained from the 
use thereof, to be disseminated by advertisements inserted in news- 
papers and other publications having a circulation among and be- 
tween the various States of the United States and in the District 
of Columbia, and by continuities broadcast from radio stations which 
convey the programs emanating therefrom to the listeners thereto 
located in various States of the United States and in the Distirct 
of Columbia. Among and typical of the representations contained 
in said false advertisements so used and disseminated as aforesaid 
are the following: 

Dermagell is a~3-purpose Cleansing Cream and Shampoo—so efficient—so 
utterly different from anything heretofore obtainable that authorities pro- 
claim it “the discovery of the century.” 

Dermagell soothes and heals as it penetrates the innermost recesses of the 
tender pores without unpleasant reaction. 

Dermagell vanishes instantly—like magic when rinsed in hot or cold water, 
leaving the skin and scalp youthfully fresh and invigorated. 

Dermagell is not expensive. It is within easy reach of the most modest 
budget, meaning that no woman interested in a soft, clear, smooth complexion 
and beautiful hair need deny herself its distinct and lasting benefits. 

At last Science comes to the aid of beauty. That is the welcome news 
you will find in next Sunday’s Herald. For the first time Washington will 
learn of Dermagell * * * the marvelous new three-purpose skin cleanser 
and shampoo. Dermagell looks much like ordinary cleansers * * * yet 
the moment you place it on your face you’ll see a swift and dramatic change. 
Here is an aid to beauty the like of which you’ve never seen before. 

Dermagell cannot irritate the most sensitive skin for it is scientifically 
balanced to correspond to the base range of your own blood. No other skin 
cleanser can say this. Dermagell not only cleanses thoroughly and gently 


* * * it actually protects your skin. Dermagell prevents and cures many 
skin disorders. 
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Par. 5. Through the use of the statements and representations 
hereinabove set forth, and others similar thereto not herein set out, 
all of which purport to be descriptive of respondents’ product and its 
effectiveness in use, the respondents have represented, among other 
things, that said product is different from any other product designed 
for similar usage and is “the discovery of the century”; that said 
product possesses soothing and healing properties; that it penetrates 
the innermost recesses of the pores of the skin; that the use of said 
product leaves the skin and scalp youthfully fresh and invigorated ; 
that any woman interested in a soft, clear, smooth complexion and 
beautiful hair will obtain distinct and lasting benefits from the use 
of such product; and that the use of such product prevents and cures 
many skin disorders. 

Par. 6. The aforesaid representations used and disseminated by the 
respondents in the manner above described are grossly exaggerated, 
misleading, and untrue. In truth and in fact, such product is not 
substantially different from other products designed for similar usage 
and is not the discovery of the century. The ingredients contained 
in such product are well known and have been used for many years in 
the preparation of soaps and similar products. Said product 
possesses no soothing or healing properties and will not penetrate 
the innermost recesses of the pores of the skin. The use of such 
product will not leave the skin and scalp youthfully fresh and 
invigorated, nor will the use thereof give any woman a soft, clear, 
smooth complexion and beautiful hair. The benefits obtained from 
such use are not distinct and lasting. The use of such product will 
not prevent or cure skin disorders. 

Par. 7. The use by respondents of the foregoing false and mis- 
leading statements, representations, and advertisements with respect: 
to said product disseminated as aforesaid, has had, and now has, the 
capacity and tendency to, and does, mislead and deceive a substantial 
portion of the purchasing public into the erroneous and mistaken 
belief that such false statements, representations, and advertisements 
are true, and that respondents’ said product possesses the properties 
claimed and represented, and will accomplish the results indicated, 
and causes a substantial portion of the purchasing public, because of 
said erroneous and mistaken belief, to purchase substantial quantities 
of respondents’ said product. As a result, trade has been diverted 
unfairly to the respondents from their competitors in similar com- 
merce who truthfully advertise the effectiveness in use of their respec- 
tive soaps, cleansing creams, and other products. In consequence 
thereof, injury has been, and is now being, done by respondents to 
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competition in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 8. The aforesaid acts and practices of respondents, as herein 
alleged, are all to the prejudice and injury of the public and of 
respondents’ competitors and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 19th day of November 1938, 
issued its complaint in this proceeding and caused same to be served 
on the respondents Research Associates, Inc., and Dermagell, Inc., 
charging them with the use of unfair methods of competition in com- 
merce in violation of said act. After the issuance of said complaint, 
neither of the respondents having filed answer thereto, testimony 
and other evidence in support of the allegations of the said com- 
plaint were introduced by B. G. Wilson, attorney for the Commission, 
before Randolph E. Preston, an examiner of the Commission thereto- 
fore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. Neither 
of said respondents offered any testimony on other evidence at said 
hearing, but both of the respondents were represented, the respondent 
Research Associates, Inc., appearing by Ralph E. Parker, its attorney, 
and respondent Dermagell, Inc., appearing by C. G. Gilbert in the 
capacity of its president. Thereafter, the proceeding regularly came 
on for final heaing before the Commission on the said complaint, 
testimony, and other evidence and brief of counsel for the Commis- 
sion in support of the allegations of said complaint, no brief having 
been field in opposition to the allgations of the complaint or request 
for oral argument having been made; and the Commission, having 
duly considered the matter and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 

FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent Research Associates, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Delaware, and having its offices and principal 
place of business at 3400 Nebraska Avenue NW., in the city of Wash- 
ington, District of Columbia. 
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Respondent Dermagell, Inc., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Delaware, and having its office and principal place of business at 52 
O Street, NW., in the city of Washington, District of Columbia. 
Respondent Research Associates, Inc., at the time of the circulation 
of the advertisements hereinafter set out and referred to, owned a 
substantial majority of the oustanding shares of stock of Dermagell, 
Inc., and controlled and directed the business policies, practices, and 
activities of respondent Dermagell, Inc. 

Respondent Research Associates, Inc., on or about May 11, 1938, 
divested itself of a goodly part of the stock of Dermagell, Inc., by the 
sale thereof to parties not named as respondents in this proceeding, 
and since about May 11, 1938, has not held a controlling interest in 
respondent Dermagell, Inc., and at the present time owns no stock at 
all in said respondent Dermagell, Inc., and does not control or direct 
its business policies, practices, and activities. 

Par. 2. Respondent Dermagell, Inc., prior to and during the year 
1938, was engaged in the business of selling and distributing an or- 
ganic soap compound which is a cleansing cream and is designated as 
“Dermagell.” It caused the said product, when sold, to be trans- 
ported from its aforesaid place of business in the District of Colum- 
bia, or from the State of origin of the shipment thereof, to the pur- 
chasers thereof at their respective points of location in various States 
of the United States other than the State of origin of such shipment, 
and in the District of Columbia. Respondent Dermagell, Inc., main- 
tained, and at all times mentioned herein has maintained, a course 
of trade in said product in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. Respondent Dermagell, Inc., has been engaged in competi- 
tion in commerce among and between the various States of the United 
States and in the District of Columbia with other corporations, and 
with partnerships, firms, and individuals selling and distributing 
soaps, cleansing creams, and other products designed, intended, and 
_used for the cleansing of the skin and hair. 

Par. 4. In the course and conduct of its said business and for the 
purpose of inducing the purchase of said product, respondent Der- 
magell, Inc., in 1937 and during the time when its policies, practices, 
and activities were controlled by respondent Research Associates 
Inc., caused false advertisements, containing representations and 
claims with respect to the properties of said product and the results 
that may be expected to be obtained from the use thereof, to be dis- 
seminated by means of newspapers and other publications having a 
circulation among and between the various States of the United States 
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and in the District of Columbia. Among and typical of the repre- 
sentations so used and disseminated as aforesaid are the following: 

Dermagell is a 8-purpose Cleansing Cream and Shampoo—so efficient—so 
utterly different from anything heretofore obtainable that authorities proclaim 


it “the discovery of the century.” 
Dermagell soothes and heals as it penetrates the innermost recesses of the 


tender pores without unpleasant reaction. 

Dermagell vanishes instantly—like magic when rinsed in hot or cold water, 
leaving the skin and scalp youthfully fresh and invigorated. 

Dermagell is not expensive. It is within easy reach of the most modest 
budget, meaning that no woman interested in a soft, clear smooth complexion 
and beautiful hair need deny herself its distinct and lasting benefits. 

At last Science comes to the aid of beauty. That is the welcome news you 
will find in next Sunday’s Herald. For the first time Washington will learn 
of Dermagell * * * the marvelous new three-purpose skin cleanser and 
shampoo. Dermagell looks much like ordinary cleansers * * * yet the 
moment you place it on your face you'll see a swift and dramatic change. 
Here is an aid to beauty the like of which you’ve never seen before. 

Dermagell cannot irritate the most sensitive skin for it is scientifically bal- 
anced to correspond to the base range of your own blood. No other skin 
cleanser can say this. Dermagell not only cleanses thoroughly and gently 
* * * it actually protects your skin. Dermagell prevents and cures many 
skin disorders. 

Par. 5. The product “Dermagell” is not substantially different 
from other products or soaps designed for a similar use. It is not 
“the discovery of the century.” Its ingredients are well known 
and have been known and used for many years in the preparation 
of soaps and similar products. Soap is a sodium or potassium salt 
of fat, and fats are esters—chemical compounds of fatty acid and 
glycerol ; the important property of soap being that it can break 
down in water with the liberation of mild alkali, having cleansing 
properties in the removal of grease and dirt. 

The ingredients contained in the product “Dermagell,” which is 
a semisolid preparation, consist of roughly 42 percent water; 21 
percent myristic acid; nearly 7 percent stearic acid; an insignificant 
amount of lanolin; 11 percent carbitol, which is a substitute for 
glycerol though chemically a little different from the ordinary glye- 
erine; 16 percent triethanolamine, which is a mild alkali; and a little 
perfume. Its fatty acid, stearic acid, myristic acid, and carbitol, 
ae: its mild basic alkali, triethanolamine, are a little different from 
the usual+sodium or potassium soaps, but essentially it is the same 
as any other soap. 
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complexion and beautiful hair; the benefits obtained from such use 
are not distinct and lasting, and the use of such product will not 
prevent or cure skin disorders or diseases. 

Par. 6. The publication and use by said respondents Dermagell, 
Inc., and Research Associates, Inc., of the foregoing false and mis- 
leading statements, representations, and advertisements with respect 
to said product, disseminated as aforesaid, have had, and now have, 
the capacity and tendency to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous and mistaken belief 
that such statements, representations, and advertisements are true, 
and that respondents’ said product possesses the properties claimed 
and represented, and will accomplish the results indicated, and to 
cause a substantial portion of the purchasing public, because of said 
erroneous and mistaken belief, to purchase respondents’ said product. 
As a result, trade has been diverted unfairly to the respondents from 
their competitors in commerce between and among the several States 
of the United States and in the District of Columbia, who truthfully 
advertise the effectiveness in use of their respective soaps, cleansing 
creams, and other products. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein 
alleged are all to the prejudice and injury of the public and of respond- 
ents’ competitors, and constitute unfair methods of competition in 
commerce within the intent and meaning of the Federal Trade Com- 
mission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other 
evidence taken before Randolph E. Preston, an examiner of the Com- 
mission theretofore duly designated by it, in support of the allega- 
tios of said complaint, no evidence having been offered by respondents, 
brief filed herein by counsel for the Commission, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondents, Research Associates, Inc., and 
Dermagell, Inc., their officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
the offering for sale, sale, and distribution of an organic soap compound 
formerly known as “Dermagell,” or any other preparation or com- 
pound composed of similar ingredients or possessing similar proper- 
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ties, whether sold under that name or any other name, in interstate 
commerce or in the District of Columbia, do forthwith cease and desist 
from representing: 

That said preparation is the discovery of the century; that respond- 
ents’ preparation soothes and heals or that it penetrates the innermost 
recesses of the pores of the skin; that its use will leave the skin and 
scalp youthfully fresh and invigorated; that its use will give any 
woman a soft, clear, smooth complexion or beautiful hair; that the 
benefits obtained from its use are distinct and lasting; that it actually 
protects the skin; or that it prevents or cures skin disorders. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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DR. VAN VLECK COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3988. Complaint, Jan. 4, 1940—Decision, May 18, 1940 


Where a corporation engaged in sale and distribution of its “Dr. Van Vleck’s 
Ointment,” “Dr. Van Vleck’s Muco Cones,” and “Dr. Van Vleck’s Pills” 
for piles, to purchasers in various other States and in the District of 
Columbia ; in advertisements thereof which it disseminated and caused to be 
disseminated through the mails, insertion in newspapers and periodicals 
of general circulation, and circulars and other printed or written matter dis- 
tributed in commerce among the various States, and otherwise, and also 
through letters sent to potential customers or those who had already pur- 
chased, designed to induce such persons to buy its said products or purchase 
same in larger quantities, and through pamphlets and circulars containing 
purported testimonials from diverse and sundry persons designed to induce 
potential customers to purchase same or buy larger quantities thereof, 
and which advertisements were intended and likely to induce purchase of 
its said products— 

Represented that its said preparations, used conjointly, were an effective and 
scientific cure and remedy for, and a competent and effective treatment of, 
piles, and that application thereof conjointly constituted an “Absorption 
Treatment’ which removed piles without surgical aid, and that their use 
insured immediate and lasting relief with no return of suffering, and 
would remove or correct the cause of such condition ; 

Facts being such preparations, whether used conjointly or separately, were 
not cures or remedies for said condition, and did not constitute competent 
or effective treatment therefor, other than to give some small degree of 
relief by means of their analgesic qualities, and prevention of constipation, 
and, when used conjointly, did not remove piles, bring immediate or lasting 
relief, nor remove or correct cause of said condition, in that such treat- 
ment would not absorb, remove, or completely eradicate protruding external 
or internal hemorrhoidal protuberances ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false, deceptive, and mis- 
leading statements, representations, and advertisements were true, and 
of inducing portion of said public, because of such erroneous and mistaken 
belief, to purchase its said drug-containing medical preparations: 

Held,°That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. W. M. King for the Commission. 
Bisbee, McKone, Badgley & Kendall, of Jackson, Mich., for 


respondent. 
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CoMPLAINT, 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Dr. Van Vleck Co., 
a corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges as follows: 

Paracrara 1. Respondent, Dr. Van Vleck Co., is a corporation, 
organized, existing, and doing business under the laws of the State 
of Michigan, with its principal office and place of business located at 
168 West Michigan Avenue, in the city of Jackson, State of Michigan. 

Par. 2. Said respondent is now and for many years last past has 
been engaged in the sale and distribution of certain medicinal prep- 
arations in commerce between and among the various States of the 
United States and in the District of Columbia. Said preparations 
are known as “Dr. Van Vleck’s Ointment,” “Dr. Van Vleck’s Muco 
Cones,” and “Dr. Van Vleck’s Pills,” and represented to be remedies 
for piles. Respondent causes said preparations, when sold, to be 
shipped from its place of business in the State of Michigan to pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
medicinal preparations in commerce, between and among the various 
States of the United States and the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing, the dissemination of false advertisements con- 
cerning its said preparations, by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States, and by other means in commerce as commerce is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of its said preparations, and has disseminated and is now 
disseminating and has caused and is now causing the dissemination 
of false advertisements concerning its said preparations, by various 
means, for the purpose of inducing and which are likely to induce, 
directly or indirectly, the purchase of its said products in commerce, 
as commerce is defined in the Federal Trade Commission Acct, 
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Among and typical of false statements and representations con- 
tained in the said advertisements disseminated and caused to be dis- 
seminated, as aforesaid, are the following: 

It is truly amazing how so many people say they have been lifted from a 
miserable existence and brought speedily back to the comfort of living by using 
Dr. Van Vleck Direct Treatment. 

Dr. Van Vleck’s Treatment has relieved thousands of their pain and suffering. 

There is no doubt that Dr. Van Vleck’s Ointment and Muco Cones will usually 
relieve the acute pain of piles without any further Treatment, but Dr. Van 
Vleck was not satisfied with what many would call real relief. He believed 
it was his duty to bring about a substantial relief and for that purpose included 
in his Treatment his pills. These are taken internally. The result is that Dr, 
Van Vleck has indeed brought immeasurable happiness into a suffering world. 

In addition to the foregoing advertisements, respondent is and has 
been disseminating false advertisements in the same manner as here- 
inabove set out, by means of letters sent to potential customers or to 
persons who had already made a purchase, designed to induce said 
persons to purchase respondent’s products, or to purchase the same in 
larger quantities. Among and typical of these false statements and 
representations disseminated, as aforesaid, by the use of such letters 
are the following: 

How many things you may have tried, or how many have failed you, does 
not matter now. This we sent you is the Direct medication that we always 
rely on to bring reasonably quick results in such conditions as are only reached 
and relieved by a direct method of Treatment. 

Promise yourself now that you will stop at nothing short of all the lasting 
ease and comfort that a good and helpful Treatment can bring you. 

Even as the most distressing symptoms are yielding to the soothing action 
of the Treatment—it would be a serious mistake to allow a break or interrup- 
tion in the good work before making these benefits lasting and durable—Keep it 
up, keep it up, until you have made sure of real relief, and continued comfort. 

Vast numbers of people who were once the unhappy victims of this cruel 
affliction have stayed with this Treatment until they obtained the Lasting Relief 


they longed for. 

Par. 4. In addition to the foregoing advertisements and letters, 
respondent is and has been disseminating false advertisements in the 
same manner as hereinabove set out by means of pamphlets and cir- 
culars containing purported testimonials from diverse and sundry 
persons designed to induce potential customers to purchase its prod- 
ucts, or to induce persons who had already purchased, to purchase a 
larger quantity thereof. 

Among and typical of these statements and representations con- 
tained in said advertisements disseminated and caused to be dissemi- 
nated, as aforesaid, are the following: 


I have not been bothered for a long time and all due to your Treatment. 
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I am thankful to say that it has done the work. I do not feel a pain or sore- 
ness at all since using the Treatment. 

Since taking your Treatment I never will get through rejoicing and have 
never suffered from piles since.—I have no pains at all. 

About 35 years ago my husband used your Treatment and has never had a 
return of his suffering since. 

I am go thankful to say that I am getting on just fine and feel I owe my life to 
you for relieving me of those cruel piles. 

I got very good results from your Treatment. In my case relief was almost 
immediate. However, I continued it for several weeks and now there is no sign 
of any pile suffering. 

When I first wrote you I was not able to do any walking and} could not 
ride. I had suffered with piles for 15 years. But now I am at my work and 
feel as if I never had the piles. 

Par. 5. Through the use of the statements and representations 
hereinabove set forth and others similar thereto not specifically set out 
herein, all of which purport to be descriptive of the remedial, curative, 
or therapeutic properties of respondent’s preparations, respondent 
represents that said preparations used conjointly are an effective and 
scientific cure and remedy for, and a competent and effective treatment 
of, piles; that the application of said preparations conjointly consti- 
tutes an “Absorption Treatment” which removes piles without sur- 
gical aid; that their use insures immediate and lasting relief with no 
return or suffering, and will remove or correct the cause of piles. 

Par. 6. The aforesaid representations and claims used and dis- 
seminated by the respondent as hereinabove described are grossly 
exaggerated, misleading, and untrue. In truth and in fact, respond- 
ent’s preparations whether used conjointly or separately are not 
cures or remedies for piles and do not constitute a competent or 
effective treatment therefor other than to give some small degree 
of relief by means of the analgesic properties thereof and the pre- 
vention of constipation. Said preparations when used conjointly 
do not remove piles, do not bring immediate or lasting relief, and 
do not remove or correct the cause of piles in that said treatment 
will not absorb, remove, or completely eradicate protruding external 
or internal hemorrhoidal protuberances. 

Par. 7. The use by the respondent of the foregoing false, decep- 
tive, and misleading statements, representations, and advertisements 
disseminated as aforesaid, with respect to its said medicinal prepa- 
rations has had, and now has, the capacity and tendency to and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such false statements, 
representations and advertisements are true, and induces a portion 
of the purchasing public, because of such erroneous and mistaken 
belief, to purchase such medicinal preparations containing drugs. 
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Par. 8. The aforesaid acts and practices of the respondent are 
all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, FInprnGs As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the fourth day of January 1940, 
issued, and on the fifth day of January 1940, served its complaint in 
this proceeding upon the respondent, Dr. Van Vleck Co., charging 
it with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. On February 19, 1940, 
the respondent filed its answer, in which answer it admitted all the 
material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearing as to the said facts. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said complaint and the answer thereto, and 
the Commission, having duly considered he matter, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Dr. Van Vleck Co., is a corporation 
organized, existing, and doing business under the laws of the State 
of Michigan, with its principal office and place of business located 
at 168 West Michigan Avenue, in the city of Jackson, State of 
Michigan. 

Par. 2. Said respondent is now and for many years last past has 
been engaged in the sale and distribution of certain medicinal prepa- 
rations in commerce between and among the various States of the 
United States and in the District of Columbia. Said preparations 
are known as “Dr. Van Vleck’s Ointment,” “Dr. Van Vleck’s Muco 
Cones,” and “Dr. Van Vleck’s Pills,” and represented to be remedies 
for piles. Respondent causes said preparations, when sold, to be 
shipped from its place of business in the State of Michigan to 
purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains, and 
at. all times mentioned herein has maintained, a course of trade in 
said medicinal preparations in commerce, between and among the 
various States of the United States and the District of Columbia. 
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Par. 3. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has caused 
and is now causing, the dissemination of false advertisements con- 
cerning its said preparations, by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States, and by other means in commerce as commerce is defined 
in the Federal Trade Commission. Act, for the purpose of inducing 
and which are likely to induce, directly or indirectly, the purchase of 
its said preparations, and has disseminated and is now disseminating 
and has caused and is now causing the dissemination of false ad- 
vertisements concerning its said preparations, by various means, for 
the purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of its said products in commerce, as commerce 
is defined in the Federal Trade Commission Act. 

Among and typical of false statements and representations con- 
tained in the said advertisements disseminated and caused to be dis- 
seminated, as aforesaid, are the following: 

It is truly amazing how so many people say they have been lifted from a 
miserable existence and brought speedily back to the comfort of living by using 
Dr. Van Vleck direct Treatment. 

Dr. Van Vleck’s Treatment has relieved thousands of their pain and suffering. 

There is no doubt that Dr. Van Vleck’s Ointment and Muco Cones will usually 
relieve the acute pain of piles without any further Treatment, but Dr. Van Vleck 
was not satisfied with what many would call real relief. He believed it was his 
duty to bring about a substantial relief and for that purpose included in his 
Treatment his pills. These are taken internally. The result is that Dr. Van Vleck 
has indeed brought immeasurable happiness into a suffering world. 

In addition to the foregoing advertisements, respondent is and has 
been, disseminating false advertisements in the same manner as here- 
inabove set out, by means of letters sent to potential customers or to 
persons who had already made a purchase, designed to induce said 
persons to purchase respondent’s products, or to purchase: the same 
in larger quantities. Among and typical of these false statements 
and representations disseminated, as aforesaid, by the use of such 
letters are the following: 


How many things you may have tried, or how many have failed you, does not 
matter now. This we sent you is the Direct medication that we always rely on 
to bring reasonably quick results in such conditions as are only reached and 
relieved by a direct method of Treatment. 

Promise yourself now that you will stop at nothing short of all the lasting 
ease and comfort that a good and helpful Treatment can bring you. 

Hven as the most distressing symptoms are yielding to the soothing action 
of the Treatment—it would be a serious mistake to allow a break or interrup- 
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tion in the good work before making these benefits lasting and durable—Keep 
it up, keep it up, until you have made sure of real relief and continued comfort. 

Vast numbers of people who were once the unhappy victims of this cruel 
affliction have stayed with this Treatment until they obtained the Lasting Relief 
they longed for. 

Par. 4. In addition to the foregoing advertisements and letters, 
respondent is and has been disseminating false advertisements in the 
same manner as hereinabove set out by means of pamphlets and cir- 
culars containing purported testimonials from diverse and sundry 
persons designed to induce potential customers to purchase its prod- 
ucts, or to induce persons who had already purchased, to purchase 
a larger quantity thereof. 

Among and typical of these statements and representations con- 
tained in said advertisements disseminated and caused to be dissemi- 
nated, as aforesaid, are the following: 

I have not been bothered for a long time and all due to your Treatment. 

I am thankful to say that it has done the work. I do not feel a pain or sore- 
ness at all since using the Treatment. 

Since taking your Treatment I never will get through rejoicing and have never 
suffered from piles since.—I have no pains at all. 

About 35 years ago my husband used your Treatment and has never had a 
return of his suffering since. 

I am so thankful to say that I am getting on just fine and feel that I owe 
my life to you for relieving me of those cruel piles. 

I got very good results from your Treatment. In my case relief was almost 
immediate. However, I continued it for several weeks and now there is no 
sign of any pile suffering. 

When I first wrote you, I was not able to do any walking and could not ride. 
I had suffered with piles for 15 years. But now I am at my work and feel as 
if I never had the piles. 

Par. 5. Through the use of the statements and representations here- 
inabove set forth and others similar thereto not specifically set out 
herein, all of which purport to be descriptive of the remedial, curative, 
or therapeutic properties of respondent’s preparations, respondent 
represents that said preparations used conjointly are an effective and 
scientific cure and remedy for, and a competent and effective treat- 
ment of, piles, that the application of said preparations conjointly 
constitutes an “Absorption Treatment” which removes piles without 
surgical aid; that their use insures immediate and lasting relief with 
no return of suffering, and will remove or correct the cause of piles. 

Par. 6. The aforesaid representations and claims used and dis- 
seminated by the respondent as hereinabove described are grossly 
exaggerated, misleading, and untrue. In truth and in fact, respond- 
ent’s preparations whether used conjointly or separately are not 
cures or remedies for piles and do not constitute a competent or effec- 
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tive treatment therefor other than to give some small degree of relief 
by means of the analgesic properties thereof and the prevention of 
constipation. Said preparations when used conjointly do not remove 
piles, do not bring immediate or lasting relief, and do not remove or 
correct the cause of piles in that said treatment will not absorb, 
remove, or completely eradicate protruding external or internal 
hemorrhoidal protuberances. 

Pax. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements dis- 
seminated as aforesaid, with respect to its said medicinal prepara- 
tions has had, and now has, the capacity and tendency to and does, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that such false statements, 
representations, and advertisements are true, and induces a portion 
of the purchasing public, because of such erroneous and mistaken ~ 
belief, to purchase such medical preparations containing drugs. 


CONCLUSION 


The aforesaid acts and practices of respondent, as found herein, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all the material alle- 
gations of fact set forth in said complaint, and states that it waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, Dr. Van Vleck Co., its officers, 
representatives, agents, and employees, directly or through any cor- 
porate or other device, do forthwith cease and desist from dissemi- 
nating or causing to be disseminated any advertisement by means of 
the United States mails, or in commerce, as commerce is defined in 
the Federal Trade Commission Act, by any means, for the purpose 
of inducing or which is likely to induce, directly or indirectly, the 
purchase of the medicinal preparations known as “Dr. Van Vleck’s 
Ointment,” “Dr. Van Vleck’s Muco-Cones,” “Dr. Van Vleck’s Pilisy7 
or any other medicinal preparations possessing substantially similar 
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ingredients or possessing substantially similar therapeutic properties, 
whether sold under the same name or any other name or names, or 
disseminating or causing to be disseminated any advertisements, by 
any means, un the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said medicinal preparations, 
in commerce, as commerce is defined in the Federal Trade Commission 
Act, which advertisements represent, directly or through implication: 

1. That respondent’s preparations, whether used separately or con- 
jointly, are cures or remedies for piles or that said preparations con- 
stitute competent or effective treatments therefor, or that said 
preparations have any therapeutic value in the treatment of piles in 
excess of the relief obtained through the prevention of constipation 
and the use of a mild analgesic. 

2. That respondent’s preparations, whether used separately or con- 
jointly, will bring immediate or lasting relief from piles; or will 
correct or remove the cause of piles; or will absorb, remove, or eradi- 
cate protruding external or internal hemorrhoidal protuberances 
without surgical aid. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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THEODORE RADIN, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3992. Complaint, Jan. 12, 1940—Decision, May 13, 1940 


Where a corporation engaged in sale and distribution of certain medicinal 
preparations designated ‘“Glycirenan,” “Glycirenan-Forte,” “Jodirenan,” 
“Inhaledrin-Compositum” and “Aerizon,” recommended as treatments for 
asthma, hay fever, sinus discomfort and bronchial irritations, and of a 
device called “Atmozon Aerifier” for administering said preparations, sold 
as aforesaid to purchasers in various other States and in the District of 
Columbia; in advertisements thereof which it disseminated and caused to 
be disseminated through the mails and insertion in newspapers and period- 
icals of general circulation, and pamphlets, circulars, and other printed or 
written matter distributed in commerce, and by other means, and through 
testimonial letters, circulars and form letters urging purchasers to try its 
aforesaid preparations for purposes above indicated— 

Represented, directly and indirectly, that aforesaid preparations were cures 
or remedies for asthma, hay fever, sinus discomfort, bronchial asthma, 
and other bronchial ailments, and constituted competent and effective treat- 
ments therefor, and were absolutely harmless no matter how often used, 
and that use thereof would prevent attacks of asthma and hay fever, or 
the recurrence thereof, and would relieve the suffering incident thereto; 

Facts being said products were not cures or remedies for said various conditions 
and ailments and did not constitute competent and effective treatments 
therefor, in excess of furnishing temporary symptomatic relief from the 
paroxysms of asthma, attacks of hay fever, bronchial irritations and sinus 
discomfort, and, by virtue of epinephrine and ephedrine therein contained, 
were not harmless, no matter how often used, but, used over long period of 
time, might produce such prolonged vasoconstriction as to cause tissue dam- 
age from anoxemia, with secondary inflammatory reactions ; 

With capacity and tendency to mislead substantial portion of purchasing public 
into erroneous and mistaken belief that such false, deceptive and misleading 
statements, representations and advertisements were true, and to induce 
portion of such public to purchase said drug containing medicinal prepara- 
tions because of such erroneous and mistaken belief: 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. M. C, Pearce for the Commission. 
Mr, Irving M. Radin, of New York City, for respondent. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Theodore Radin, 
Inc., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, Theodore Radin, Inc., is a corporation 
duly chartered, organized and existing under and by virtue of the 
laws of the State of New York with its principal office and place of 
business located at 18-20 East Forty-first Street, in the city of New 
York, State of New York. 

Respondent, Theodore Radin, Inc., is now and for more than 1 year 
last past has been engaged in the sale and distribution of certain 
medicinal preparations designated “Glycirenan,” “Glycirenan-Forte,” 
“Jodirenan,” “Inhaledrin-Compositum,” and “Aerizon” recommended 
as treatments for asthma, hay fever, sinus discomfort, and bronchial 
irritations. Respondent in connection therewith also sells and dis- 
tributes a device designated “Atmozon Aerifier” for administering said 
medicinal preparations. 

Said medicinal preparations, when sold, are transported from re- 
spondent’s place of business in the State of New York to the pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
medicinal preparations in commerce between and among the various 
States of the United States, and in the District of Columbia. 

Par. 2. In furtherance of the sale and distribution of its medicinal 
preparations, the respondent, Theodore Radin, Inc., has disseminated 
and is now disseminating, and has caused and is now causing the 
dissemination of, false advertisements concerning said medicinal prep- 
arations by the United States mails, by insertion in newspapers and 
periodicals having a general circulation and also in pamphlets, cir- 
culars, and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States and by other means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of said medicinal preparations, and has disseminated and is 
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now disseminating, and has caused and is now causing the dissemi- 


nation of, false advertisements concerning the said medicinal prepara- 
tions by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said medicinal 
preparations in commerce, as “commerce” is defined in the Federal 


Trade Commission Act. 

Among and typical of the false statements and representations 
contained in said advertisements, disseminated and caused to be dis- 
seminated as aforesaid, are the following: 


For Quick and Effective Relief of Asthma Use “Atmozon” Aerifier with “Silbe” 
medications. One user writes: “It is the most wonderful treatment I have 
found after 15 years of suffering.” Proven successful for over 30 years. 

Asthma 
* * * a * * 
Immediate relief given in the most obstinate cases regardless of age of sufferer. 
Proven Method for 
Quick and Effective Relief for 
Asthma 
Hay Fever. 

The phenomenal results obtained by the use of “Glycirenan” in cases of 
asthma, is founded upon its composition justified by the capacity for resorption 
of the aerified medicaments by the mucous membrane of the bronchi. 

If the Bronchitis is accompanied by an Asthmatic condition (Bronchial Asthma), 
the best results may be obtained by using “Glycirenan” in the medicated air form. 

When your case is properly diagnosed by your doctor as sinus (and no com- 
plications are visible) you can obtain almost immediate relief with an “Atmozon” 
and medication “Aerizon” by inhaling same in dry cold air form (medicated air). 

The action of the “Silbe” medicaments, Jodirenan, and Glycirenan, on the 
musculature of the bronchi is spasmolytic. This spasmolytie action causes 
the dyspnoea to disappear and allows the sufferer to be comfortable. The first 
medicament cuts through the mucous clogged passages so that the heaviness 
is eliminated and the second medicament takes away the wheeze and rale. 
These medications have been proven by many years of use to be the sovereign 
remedies in not only relieving, but also preventing attacks. 

Our medications comply with regulations governing products of this char- 
acter. They do not contain narcotics, are not habit-forming and are absolutely 
harmless regardless of the age of the user. 

While the “Atmozon” constitutes the best relief obtainable—is absolutely 
harmless no matter how often used—* * * 


Par. 3. In addition to the foregoing advertisements, the respondent 
has disseminated false advertisements in the same manner as herein- 
above set out by means of testimonial letters, circulars and form let- 
ters urging potential purchasers to try said preparations for the 
treatment of asthma, hay fever, sinus discomfort, and bronchial 
irritations. 

Among and typical of the false statements and representations dis- 
seminated as aforesaid by the respondent through the use of said 
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circular and testimonial letters, urging the purchase of said prepara- 
tions, are the following: 

We will sell you an “Atmozon” Pocket “Aerifier” * * * and a bottle of 
Dr. Silten’s latest discovery, a new inhalant which has proven the greatest ad- 
vancement in recent years, for the relief of asthma—Glycirenan-Forte. 

“* * * the medication * * * is keeping me entirely free from hay 
fever.” 

The machine was delivered to me at the hospital where they had taken me 
a few days before, having an acute attack of asthma. * * * TI have received 
as many as twenty hypodermics in one nite. Well, the machine arrived at 
the hospital, and, as soon as I started to use it, I was through with the hypo- 
dermics. No matter how severe the attack was, the machine forced enough 
air, mixed with glycierenan, so that I was at ease almost instantly. 

For the past fourteen years I have been a victim of both Rose Fever and Hay 
Fever. It was not until January, 1932 when I first used your medication that 
I obtained relief. Now I use the Inhaledrin-Compositum Spring, Summer and 
Fall, as without it I would lose many a days work. Further, it enables me to 
sleep and breathe in comfort at night. 

Par. 4. Through the use of the statements hereinabove set forth 
and others similar thereto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative or therapeutic 
properties of the preparations sold and distributed by it, the re- 
spondent, Theodore Radin, Inc., has represented and does now 
represent, directly and indirectly, that the preparations “Glycirenan,” 
“Glycirenan-Forte,” “Jodirenan,” “Inhaledrin-Compositum,” and 
“Aerizon” are cures or remedies for asthma, hay fever, sinus discom- 
fort, bronchial asthma, and other bronchial ailments and that they 
constitute competent and effective treatments therefor; that said 
preparations are absolutely harmless no matter how often used; that 
the use of said preparations will prevent attacks of asthma and hay 
fever, or the recurrence thereof and will relieve the suffering incident 
thereto. 

Par. 5. The aforesaid representations and claims used and dis- 
seminated by the respondent as hereinabove described are grossly 
exaggerated, misleading, and untrue. In truth and in fact, the me- 
dicinal preparations sold and distributed by respondent, Theodore 
Radin, Inc., are not cures or remedies for asthma, hay fever, sinus 
discomfort, bronchial asthma, and other bronchial ailments, and do 
not constitute competent and effective treatments therefor in excess 
of furnishing temporary symptomatic relief from the paroxysms of 
asthma, attacks of hay fever, bronchial irritations, and sinus discom- 
fort. Said preparations are not absolutely harmless no matter how 
often used by reason of the existence of epinephrine and ephedrine in 
said preparations and the use of said preparations over a long period 
of time is likely to produce such prolonged vasoconstriction as to 
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cause tissue damage from anoxemia, with secondary inflammatory 
reactions. 

Par. 6. In addition to the false and misleading statements herein- 
above set forth, the respondent is also engaged in the dissemination 
of false advertisements as aforesaid, in that the respondent fails to 
reveal to purchasers and prospective purchasers that the use of said 
medicinal preparations under the conditions prescribed in said ad- 
vertisements or under such conditions as are customary or usual may 
in some cases be injurious to health. 

Par. 7. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, with respect to said medicinal preparations, 
has had, and now has, the capacity and tendency to, and does, mis- 
lead a substantial portion of the purchasing public into the erroneous 
and mistaken belief that such false statements, representations, and 
advertisements are true, and also has a tendency and capacity to 
induce a portion of the purchasing public because of such erroneous 
and mistaken belief to purchase such medicinal preparations con- 
taining drugs. 

Par. 8. The aforesaid acts and practices of the respondent are all 
to the prejudice and injury of the public and constitute unfair and 
deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 12, 1940, issued and sub- 
sequently served its complaint in this proceeding upon respondent, 
Theodore Radin, Inc., a corporation, charging it with the use of un- 
fair and deceptive acts and practices in commerce in violation of the 
provisions of said act. The respondent subsequently filed its answer 
in which answer it admitted all the material allegations of fact 
set forth in said complaint, with the exception of the allegations 
of paragraph 6 thereof, and waived all intervening procedure and 
further hearing as to said facts. Thereafter, the proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint and the answer thereto, and the Commission having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 
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ParacrapH 1. Respondent, Theodore Radin, Inc., is a corporation 
duly chartered, organized, and existing under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business located at 18-20 East Forty-first Street, in the city of New 
York, State of New York. 

Respondent, Theodore Radin, Inc., is now and for more than 1 year 
last past has been engaged in the sale and distribution of certain 
medicinal preparations designated “Glycirenan,” “Glycirenan-Forte,” 
“Jodirenan,” “Inhaledrin-Compositum,” and “Aerizon” recommended 
as treatments for asthma, hay fever, sinus discomfort, and bronchial 
irritations. Respondent in connection therewith also sells and dis- 
tributes a device designated “Atmozon Aerifier” for administering 
said medicinal preparations. 

Said medicinal preparations, when sold, are transported from re- 
spondent’s place of business in the State of New York to the pur- 
chasers thereof located in various other States of the United States 
and in the District of Columbia. Respondent maintains, and at all 
times mentioned herein has maintained, a course of trade in said 
medicinal preparations in commerce between and among the various 
States of the United States, and in the District of Columbia. 

Par. 2. In furtherance of the sale and distribution of its medicinal 
preparations, the respondent, Theodore Radin, Inc., has disseminated 
and is now disseminating, and has caused and is now causing the dis- 
semination of, false advertisements concerning said medicinal prep- 
arations by the United States mails, by insertion in newspapers and 
periodicals having a general circulation and also in pamphlets, 
circulars, and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States and by other means in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of said medicinal preparations, and has disseminated and 
is now disseminating, and has caused and is now causing the dissemi- 
nation of, false advertisements concerning the said medicinal prepara- 
tions by various means for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said medicinal 
preparations in commerce, as “commerce” is defined in the Federal 
Trade Commission Act. 


260605™—41—-vol, 30 82 


1256 FEDERAL TRADE COMMISSION DECISIONS 


Findings 30 F. T.C. 


Among and typical of the false statements and representations con- 
tained in said advertisements, disseminated and caused to be dis- 
seminated as aforesaid, are the following : 


For Quick and Effective Relief of Asthma Use “Atmozon” Aerifier with 
“Silbe” medications. One user writes: “It is the most wonderful treatment I 
have found after 15 years of suffering.” Proven successful for over 30 years. 


Asthma 


* * * * * * 
Immediate relief given in the most obstinate cases regardless of age of sufferer 


Proven Method for 
Quick and Effective Relief for 
Asthma 
Hay Fever. 


The phenomenal results obtained by the use of ‘“Glycirenan” in cases of 
asthma, is founded upon its composition justified by the capacity for resorption 
of the aerified medicaments by the mucous membrane of the bronchi. 

If the Bronchitis is accompanied by an Asthmatic condition (Bronchial 
Asthma), the best results may be obtained by using ‘‘Glycirenan” in medicated 
air form. 

When your case is properly diagnosed by your doctor as sinus (and no com- 
plications are visible) you can obtain almost immediate relief with an “Atmo- 
zon” and medication “Aerizon” by inhaling same in dry cold air form (medi- 
cated air). 

The action of the “Silbe” medicaments, Jodirenan, and Glycirenan, on the 
musculature of the bronchi is spasmolytic. This spasmolytic action causes the 
dyspnoea to disappear and allows the sufferer to be comfortable. The first 
medicament cuts through the mucous clogged passages so that the heaviness 
is eliminated and the second medicament takes away the wheeze and rale. 
These medications have been proven by many years of use to be the sovereign 
remedies in not only relieving, but also preventing attacks. 

Our medications comply with regulations governing products of this charac- 
ter. They do not contain narcotics, are not habit-forming and are absolutely 
harmless regardless of the age of the user. 

While the “Atmozon” constitutes the best relief obtainable—is absolutely 
harmless no matter how often used— * * #* 


Par. 3. In addition to the foregoing advertisements, the respondent 
has disseminated false advertisements in the same manner as herein- 
above set out by means of testimonial letters, circulars and form 
letters, urging potential purchasers to try said preparations for the 
treatment of asthma, hay fever, sinus discomfort and bronchial 
irritations. 

Among and typical of the false statements and representations dis- 
seminated as aforesaid by the respondent through the use of said 
circular and testimonial letters, urging the purchase of said prepa- 
rations, are the following: 
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We will sell you an “Atmozon” Pocket ‘Aerifier’ * * * and a bottle of 
Dr. Silten’s latest discovery, a new inhalant which has proven the greatest 
advancement in recent years, for the relief of asthma—Glycirenan-Forte. 

* * * the medication * * * is keeping me entirely free from hay fever. 

The machine was delivered to me at the hospital where they had taken me 
a few days before, having an acute attack of asthma. * * * I have received 
as many as twenty hypodermics in one nite. Well, the machine arrived at the 
hospital, and, as soon as I started to use it, I was through with the hypoder- 
mics. No matter how severe the attack was, the machine forced enough air, 
mixed with glycirenan, so that I was at ease almost instantly. 

For the past fourteen years I have been a victim of both Rose Fever and ily 
Fever. It was not until January, 1932 when I first used your medication that 
I obtained relief. Now I use the Inhaledrin-Compositum Spring, Summer and 
Fall, as without it I would lose many a days work. Further, it enables me to 
sleep and breathe in comfort at night. 

Par. 4. Through the use of the statements hereinabove set forth 
and others similar thereto not specifically set out herein, all of which 
purport to be descriptive of the remedial, curative or therapeutic 
properties of the preparations sold and distributed by it, the respond- 
ent, Theodore Radin, Inc., has represented and does now represent, 
directly and indirectly, that the preparations “Glycirenan,” and 
“Glycirenan-Forte,” “Jodirenan,’ “Inhaledrin-Compositum,” and 
“Aerizon” are cures or remedies for asthma, hay fever, sinus dis- 
comfort, bronchial asthma, and other bronchial ailments and that 
they constitute competent and effective treatments therefor; that said 
preparations are absolutely harmless no matter how often used; that 
the use of said preparations will prevent attacks of asthma and hay 
fever, or the recurrence thereof and will relieve the suffering incident 
thereto. 

Par. 5. The aforesaid representations and claims used and dis- 
seminated by the respondent as hereinabove designated are grossly 
exaggerated, misleading, and untrue. In truth and in fact, the 
medicinal preparations sold and distributed by respondent, ‘Theodore 
Radin, Inc., are not cures or remedies for asthma, hay fever, sinus 
discomfort, bronchial asthma, and other bronchial ailments, and do 
not constitute competent symptomatic relief from the paroxysms of 
asthma, attacks of hay fever, bronchila, irritations, and sinus dis- 
comfort. Said preparations are not absolutely harmless no matter 
how often used by reason of the existence of epinephrine and ephe- 
drine in said preparations and the use of said preparations over a 
long period of time may produce such prolonged vasoconstriction as 
to cause tissue damage from anoxemia, with socondary inflammatory 


reactions. 
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Par. 6. The use by the respondent of the foregoing false, deceptive, 
and misleading statements, representations, and advertisements, dis- 
seminated as aforesaid, with respect to said medicinal preparations, 
has the capacity and tendecy to mislead a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
false statements, representations, and advertisements are true and to 
induce a portion of the purchasing public to purchase such medicinal 
preparations containing drugs because of such erroneous and mis- 


taken belief. 
CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices, in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and answer of respondent, 
in which answer respondent admits all the material allegations of 
fact set forth in said complaint with one exception therein specified, 
and states that it waives all intervening procedure and further hearing 
as to said facts, and the Commission having made its findings as to 
the facts and conclusion that respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, Theodore Radin, Inc., its repre- 
sentatives, agents, and employees, directly or through any corporate 
or other device, do forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce as “commerce” is 
defined in the Federal Trade Commission Act, by any means for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of medicinal preparations containing drugs now desig- 
nated by the names “Glycirenan,” “Glycirenan-Forte,” “Jodirenan,” 
“Inhaledrin-Compositum,” and “Aerizon,” or any other medicinal 
preparation composed of substantially similar ingredients or 
possessing substantially similar therapeutic properties, whether 
sold under the same name or any other name or names; or 
disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is defined 
in the Federal Trade Commission Act, of said medicinal preparations, 
which advertisements represent directly or through implication that 
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said medicinal preparations “Glycirenan,” “Glycirenan-Forte,” “Jo- 
direnan,’ “Inhaledrin-Compositum,” and “Aerizon” are cures or rem- 
edies for asthma, hay fever, sinus discomfort, bronchial asthma, and 
other bronchial ailments, or that they constitute competent and effective 
treatments therefor in excess of furnishing temporary symptomatic 
relief from the paroxysms of asthma, attacks of hay fever, bronchial 
irritations, and sinus discomforts; that said preparations are absolutely 
harmless no matter how often used; that the use of said preparations 
will prevent attacks of asthma and hay fever or the recurrence thereof. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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In roe Marrer or 


LOUIS GOLDMAN, TRADING AS GLOBE RUMMAGE MART 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4016. Complaint, Feb. 5, 1940—Decision, May 13, 1940 


Where an individual engaged in purchase of second-hand clothing and other 
merchandise which he bought on the open market from other second-hand 
dealers, junk dealers, and at rummage sales, and in sale and distribution 
thereof to purchasers in various other States and in the District of Columbia ; 
in offering and describing through catalogs distributed by him through the 
mails and in other ways to purchasers and prospective purchasers in the 
various States and in said District, and through circulars, form letters, and 
other advertising literature which he disseminated, his said second-hand 
and reclaimed wearing apparel— 

(a) Represented that such apparel purchased by him as aforesaid was seasonable 
and salable merchandise of the latest or currently popular style, facts being 
it was old and out of style; 

(b) Represented that said apparel was salable merchandise in good condition 
and was only slightly used, facts being it was old, dirty, badly worn, and 
generally unsalable and frequently packages thereof, when shipped to cus- 
tomers, contained goods that were old, out of style, dirty, worn-out, unsalable, 
valueless, and of different size, color, age, quality, style, and condition from 
that ordered by customers; 

(c) Represented that he had complete assortments of wearing apparel available, 
facts being he did not have complete assortment of sizes available; and 

(d) Represented that any merchandise which was not entirely satisfactory 
might be returned for replacement, facts being he did not generally, as 
advertised by him, make satisfactory replacements or refunds where mer- 
chandise was not satisfactory ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that such false statements and representations were 
true and into purchase of said merchandise by reason thereof : 

Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public, and constituted unfair and decep- 
tive acts and practices in commerce. 


Mr. R. A. McOuat for the Commission. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Louis Goldman, an 
individual trading as Globe Rummage Mart, hereinafter referred to 
as respondent, has violated the provisions of said act, and it appear- 
ing to the Commission that a proceeding by it in that respect would be 
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in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracraru 1. Respondent, Louis Goldman, is an individual doing 
business under the name of Globe Rummage Mart, and having his 
office and principal place of business located at 3288 South State 
Street in the city of Chicago, State of Illinois. During the past year, 
and prior thereto, respondent has been engaged in the sale and dis- 
tribution of second-hand clothing and other merchandise. Respond- 
ent causes said merchandise when sold to be transported from his 
place of business in the State of Illinois to purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Respondent maintains and at all times mentioned herein 
has maintained a course of trade in said merchandise in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business and 
for the purpose of inducing the purchase of second-hand and reclaimed 
wearing apparel sold and distributed by him, the respondent publishes 
a catalog listing and describing the various articles of merchandise 
sold and distributed by him. Respondent distributes this catalog by 
United States mail and by other means to purchasers and prospective 
purchasers located in the various States of the United States and the 
District of Columbia. In addition to the catalogs distributed by the 
respondent, the respondent also disseminates advertising by means 
of circulars, form letters, and other means for the purpose of inducing 
the purchase of his various articles of merchandise. 

In said catalogs and other means of advertising, the respondent 
has engaged in the practice of falsely representing that the mer- 
chandise sold by him is only slightly used merchandise; that all 
articles listed in his catalog are reclaimed or slightly used but are 
in good salable condition; that such articles are seasonable mer- 
chandise and are the most popular styles and the latest creations; 
that complete assortments are available, and that any merchandise 
not entirely satisfactory may be returned for replacements. 

Par. 3. In truth and in fact, all of the said representations, to- 
gether with others not specifically set out herein are exaggerated, 
false, and misleading. In fact, the merchandise sold and distributed 
by the respondent is not only slightly used, and is not seasonable 
and salable merchandise of the latest style. The respondent buys 
his stock of merchandise on the open market from other second- 
hand dealers and junk dealers, and at rummage sales. When an 
order is shipped to a custonier the package frequently contains mer- 
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chandise that is old, out of style, dirty, worn out, unsaleable, value- 
less, and of diferent? size, color, age, quality, Bt le; and condition 
from the merchandise ordered by the respondent’s customers. ‘The 
respondent does not have a complete assortment of sizes available 
and does not generally make satisfactory replacements or refunds 
where merchandise has not been satisfactory, as advertised by him. 

Par. 4. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his 
said merchandise, has had, and now has, the capacity and tendency 
to, and does, mislead and deceive a substantial portion of the pur- 
chasing public into the erroneous belief that such false statements 
and representations are true and into the purchase of respondent’s 
merchandise because of said erroneous and mistaken belief. 

Par. 5. The aforesaid acts and practices of the respondent, as 
herein alleged, are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 5, 1940, issued, and on 
February 6, 1940, served, its complaint in this proceeding upon re- 
spondent, Louis Goldman, an individual trading as Globe Rummage 
Mart, charging him with the use of unfair and deceptive acts and 
practices in commerce in violation of the provisions of said act. 
After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, granted respond- 
ent’s request for permission to withdraw said answer and to substi- 
tute therefor an answer admitting all the material allegations of 
fact set forth in said complaint and waiving all intervening pro- 
cedure and further hearing as to said facts, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint and substitute answer, and the Commission 
having duly considered the matter and being now fully advised in 
the premises, finds that this proceeding is in the interest. of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 

FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondent, Louis Goldman, is an individual doing 
business under the name of Globe Rummage Mart, and having ie 
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office and principal place of business located at 3238 South State 
Street in the city of Chicago, State of Illinois. During the past 
year, and prior thereto, respondent has been engaged in the sale 
and distribution of second-hand clothing and other merchandise. 
Respondent causes said merchandise when sold to be transported 
from his place of business in the State of Illinois to purchasers 
thereof located in various other States of the United States and in 
the District of Columbia. Respondent maintains and at all times 
mentioned herein has maintained a course of trade in said mer- 
chandise in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of his aforesaid business and 
for the purpose of inducing the purchase of second-hand and 
reclaimed wearing apparel sold and distributed by him, the respond- 
ent publishes a catalog listing and describing the various articles of 
merchandise sold and distributed by him. Respondent distributes 
this catalog by United States mails and by other means to purchasers 
and prospective purchasers located in the various States of the United 
States and the District of Columbia. In addition to the catalogs dis- 
tributed by the respondent, the respondent also disseminates adver- 
tising matter in the form of circulars, form letters, and other litera- 
ture for the purpose of inducing the purchase of his various articles 
of merchandise. 

In said catalogs and other means of advertising, the respondent has 
engaged in the practice of falsely representing that the merchandise 
sold by him is only slightly used merchandise; that all articles listed 
in his catalog are reclaimed or slightly used but are in good salable 
condition; that such articles are seasonable merchandise and are the 
most popular styles and the latest creations; that complete assort- 
ments are available, and that any merchandise not entirely satis- 
factory may be returned for replacements. 

Par. 3. In truth and in fact, all of the said representations, together 
with others not specifically set out herein are exaggerated, false, and 
misleading. In fact, the merchandise sold and distributed by the 
respondent is not slightly used second-hand merchandise, and is not 
seasonable and salable merchandise of the latest style. The respond- 
ent buys his stock of merchandise on the open market from other 
second-hand dealers and junk dealers, and at rummage sales. When 
an order is shipped to a customer the package frequently contains 
merchandise that is old, out of style, ditty, worn out, unsalable. 
valueless, and of different size, color, age, quality, style, and condition 
from the merchandise ordered by the respondent’s customers. The 
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respondent does not have a complete assortment of sizes available 
and does not generally make satisfactory replacements or refunds 
where merchandise has not been satisfactory, as advertised by him. 

Par. 4. The use by the respondent of the foregoing false, deceptive, 
and misleading statements and representations with respect to his 
said merchandise, has had, and now has, the capacity and tendency to, 
and does, mislead and deceive a substantial portion of the purchasing 
public into the erroneous belief that such false statements and repre- 
sentations are true and into the purchase of respondent’s merchandise 
because of said erroneous and mistaken belief. 


CONCLUSION 


The aforesaid acts and practices of the respondent, as herein found, 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of respond- 
ent, in which answer respondent admits all the material allegations of 
fact set forth in said complaint and states that he waives all inter- 
vening procedure and further hearing as to said facts, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, Vhat the respondent, Louis Goldman, individually and 
trading as Globe Rummage Mart, or under any other name or names, 
and his representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, 
sale, and distribution of second-hand wearing apparel in commerce, 
as commerce is defined in the Federal Trade Commission Act, do forth- 
with cease and desist from: 

1. Representing, directly or indirectly, that wearing apparel pur- 
chased from junk or other second-hand dealers, which is old or out 
of style is seasonable and salable merchandise of the latest or currently 
popular style. 

2. Representing, directly or indirectly, that wearing apparel pur- 
chased from junk or other second-hand dealers, which is old, dirty, 
badly worn, or generally unsalable, is salable merchandise in good con- 
dition or is only slightly used merchandise, 
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3. Representing that respondent has complete assortments of wear- 
ing apparel available. 

4. Representing that respondent will make replacements or refunds 
when merchandise is not satisfactory, when such is not the fact. 

It is further ordered, That respondent shall, within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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HOWARD L. BREWER AND ALBERT L. TRIBBETT, TRAD- 
ING AS B & T SALES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4057. Complaint, Mar, 12, 1940—Decision, May 13, 1940 


Where two individuals engaged, under trade name and with only address post 
office box in certain city, in sale and distribution therefrom, to purchasers 
in various other States and in the District of Columbia, of their “Menstru- 
ze” medicinal preparation; in advertisements thereof which they dis- 
seminated and caused to be disseminated through the mails, by insertions 
in magazines and periodicals of general circulation, and in circulars and 
other printed matter distributed in commerce, and by other means, and 
which were intended or likely to induce, directly or indirectly, purchase 
of their said preparation— 

Represented that their said medicinal preparation designated as “MHNSTRU- 
EZEH” possessed curative and remedial properties which made it beneficial 
for use in treating cases of delayed, difficult, painful, and irregular men- 
struation, and for use in the menopause, and in relieving pain incident 
to such disorders or conditions; 

Facts being their said product possessed no properties which were of any 
therapeutic value in treatment of disorders and conditions above set 
forth, and was of no therapeutic value for use in the menopause or in 
relieving any pains incident to such disorders or conditions, and repre- 
sentations above set forth were grossly exaggerated, false, and misleading ; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous and mistaken belief that such statements and repre- 
sentations were true, and of inducing, because of such erroneous and 
mistaken belief, portion of such public to purchase their said medicinal 
preparation: 

Held, That such acts and practices, under the conditions set forth, were all 
to the prejudice and injury of the public, and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. R. P. Bellinger for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Howard L. Brewer, 
and Albert L. Tribbett, individually, and trading as B & T Sales Co., 
hereinafter referred to as respondents, have violated the provisions of 
the said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issued its 
complaint, stating its charges in that respect as follows: 
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Paracrary 1. Respondents, Howard L. Brewer and Albert L. Trib- 
bett are individuals trading as B & T Sales Co. The address of re- 
spondent Howard L. Brewer is 4421 East Washington Street, Indian- 
apolis, Ind., and of respondent Albert L. Tribbett is 967 Bolton Avenue, 
Indianapolis, Ind. The only address of the said B & T Sales Co. is 
Post Office Box 334, Indianapolis, Ind. 

Par. 2. The sepondents are now, and for more than 1 year last past 
have been, engaged in selling, distr ae and transporting from the 
city of Indianapolis in the State of Indiana to the purchasers thereof 
located in other States and in commerce between and among the vari- 
ous States of the United States and in the District of Columbia, a cer- 
tain medicinal preparation designated as “Menstru-Eze.” Respond- 
ents maintain, and at all times mentioned herein have maintained, a 
course of trade in said medicinal preparation in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
respondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said medicinal preparation, by United States mails, 
by insertions in magazines and periodicals having a general circula- 
tion and also in circulars and other printed matter, all of which are 
distributed in commerce between and among the various States of the 
United States and in the District of Columbia, and by other means in 
commerce as commerce is defined in the Federal Trade Commission 
Act, for the purpose of inducing and which are likely to induce, directly 
or indirectly, the purchase of their said medicinal preparation, and 
have disseminated and are now disseminating, and have caused and 
are now causing the dissemination of, false advertisements concerning 
their said medicinal preparation by various means for the purpose of 
inducing and which are likely to induce, directly or indirectly, the 
purchase of their said medicinal preparation in commerce as commerce 
is defined in the Federal Trade Commission Act. Among and typical 
of the false statements and representations contained in the adver- 
‘tisements disseminated and caused to be disseminated as aforesaid are 
the following: 

WOMEN 
Delayed 


Why worry when it is possible to get a reliable remedy which has proved 
to be so successful over a long period? * * * we are offering this remarkable 
remedy to suffering women in general. 

This is not an experiment, it is tried and we believe has a larger percentage 
of success than any other medicine we know of offered for this purpose. Use 
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Menstru-Eze for speedy results in many unusual, overdue, difficult, abnormal 
delays, without pain or inconvenience. 


MENSTRU-EZE FOR PERIOD SUFFERERS 


By the use of Menstru-Eze it is possible to not only get relief from period 
suffering quickly, but to get permanent relief by using this remedy for a short 
period as per directions; this is not a pain relief medicine but effects the 
parts which cause the suffering; * * * prepared to relieve the cause. It 
is positively safe. 

Many women report the success of Menstru-Eze when other remedies have 
failed; no need of staying home from work or going to bed when taking 
Menstru-Wze, it works quickly and with great success, * * *. 

When ordering Menstru-Eze at $5.00 per bottle, you are ordering all that 
is needed; you will not be asked to purchase a larger supply to get results, or 
some other remedy to take with this, as one bottle is all that is required, 
and we have no other associate package to go with Menstru-Eze, none is 
needed. If your druggist cannot supply you, send direct to P. O. Box 334, 
B & T SALES CO., Indianapolis, Ind., Dept. No. D. A. 

MENSTU-EZE is not a narcotic or sedative to relieve the pain in these 
cases, but a treatment to relieve the cause. It is a mild treatment and 
requires a little time to function. Considerable relief can be expected the 
first month if taken according to directions; this is in hourly doses starting 
two days before the expected period and continued until a good flow has 
been secured. This treatment should be repeated the second and third month. 
Its use can be stopped for twelve months, and in many cases will never again 
be necessary. 

MENSTRU-EZE is an excellent aid for relieving the discomfort of pain caused 
by Amenorrhea, Dysmenorrhea and irregularity of menstruation, when due to 
cold, exposure, or other temporary conditions. 

If menstruation is customarily painful or of scant flow, MENSTRU-BZE 
should be begun two days before the expected period and taken according to 
the directions. If used in this manner for three successive periods it may 
produce permanent relief. 

MENSTRU-EZH is extremely helpful to women in their change of life period. 
There is nothing in this treatment that will produce any harmful results. It has 
been proved in actual use for over twenty years. 


Par. 4. By the use of the representations hereinabove set forth, 
and other representations similar thereto not specifically set out 
herein, the respondents represent that their medicinal preparation 
designated as “Menstru-Eze” possesses curative and remedial proper- 
ties which make such product beneficial for use in treating cases of 
delayed, difficult, painful, and irregular menstruation, and for use 
in the menopause, and for use in relieving pain incident to such 
disorders or conditions. 

The foregoing representations are grossly exaggerated, false, and 
misleading. In truth and in fact, respondents’ preparation possesses 
no properties which are of any therapeutic value in the tratment of 
delayed, or difficult, or painful, or irregular menstruation. Said 
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preparation is without any therapeutic value for use in the meno- 
pause, or for use in relieving any pains incident to such disorders or 
conditions. 

Par. 5. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations with respect to their 
said medicinal preparation, disseminated as aforesaid, has had, and 
now has, the capacity and tendency to, and does, mislead and deceive 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements and representations are true 
and induces a portion of the purchasing public, because of such 
erroneous and mistaken belief, to purchase respondents’ medicinal 
preparation. 

Par. 6. The aforesaid acts and practices of the respondents as 
herein alleged are all to the prejudice and injury of the public and 
constitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, FINDINGS As TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 12, 1940, issued, and on March 
14, 1940, served its complaint in this proceeding upon the respondents, 
Howard L. Brewer and Albert L. Tribbett, individually and trading 
as B & T Sales Co., charging them with the use of unfair and decep- 
tive acts and practices in commerce in violation of the provisions of 
said act. The respondents filed an answer admitting all the material 
allegations of fact set forth in said complaint and waiving all inter- 
vening procedure and further hearing as to said facts. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint and answer, and the Commission, hav- 
ing duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 

FINDINGS AS TO THE FACTS 


Paracrary 1. Respondents, Howard L. Brewer and Albert L. Trib- 
bett are individuals trading as B & T Sales Co. The address of re- 
spondent Howard L. Brewer is 4421 East Washington Street, Indianap- 
olis, Ind., and of respondent Albert L. Tribbett is 967 Bolton Avenue, 
Indianapolis, Ind. The only address of the said B & T Sales Co. is 
Post Office Box 334, Indianapolis, Ind. 

Par. 2. The respondents are now, and for more than 1 year last past 
have been, engaged in selling, distributing, and transporting from 
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the city of Indianapolis, in the State of Indiana to the purchasers 
thereof located in other States and in commerce between and among 
the various States of the United States and in the District of Colum- 
bia, a certain medicinal preparation designated as “Menstru-Eze.” 
Respondents maintain, and at all times mentioned herein have main- 
tained, a course of trade in said medicinal preparation in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 3. In the course and conduct of the aforesaid business, the 
vespondents have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said medicinal preparation, by United States mails, 
by insertions in magazines and periodicals having a general circula- 
tion and also in circulars and other printed matter, all of which are 
distributed in commerce between and among the various States of 
the United States and in the District of Columbia, and by other means 
in commerce as commerce is defined in the Federal Trade Commission 
Act, for the purpose of inducing and which are likely to induce, 
directly or indirectly, the purchase of their said medicinal prepara- 
tion, and have disseminated and are now disseminating, and have 
caused and are now causing the dissemination of, false advertisements 
concerning their said medicinal preparations by various means for 
the purpose of inducing and which are likely to induce, directly or 
indirectly, the purchase of their said medicinal preparation in com- 
merce as commerce is defined in the Federal Trade Commission Act. 
Among and typical of the false statements and representations 
contained in the advertisements disseminated and caused to be 
disseminated as aforesaid are the following: 


WOMEN 
Delayed 


Why worry when it is possible to get a reliable remedy which has proved to 
be so successful over a long period? * * * weare offering this remarkable 
remedy to suffering women in general. 

This is not an experiment, it is tried and we believe has a larger percentage of 
success than any other medicine we know of offered for this purpose. Use 
Menstru-Hze for speedy results in many unusual, overdue, difficult, abnormal 
delays, without pain or inconvenience. 


MENSTRU-EZE FOR PERIOD SUFFERERS 


By the use of Menstru-Hze it is possible to not only get relief from period 
suffering quickly, but to get permanent relief by using this remedy for a short 
period as per directions; this is not a pain relief medicine but affects the parts 


which cause the suffering; * * * prepared to relieve the cause. It is 
positively safe. 
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Many women report the success of Menstru-Eze when other remedies have 
failed ; no need of staying home from work or going to bed when taking Menstru- 
Eze, it works quickly and with great success, * * *, 

When ordering Menstru-Eze at $5.00 per bottle, you are ordering all that 
is needed; you will not be asked to purchase a larger supply to get results, 
or some other remedy to take with this, as one bottle is all that is required, and 
we have no other associate package to go with Menstru-Eze, none is needed. 
If your druggist cannot supply you, send direct to P. O. Box 334, B & T Sales Co., 
Indianapolis, Ind., Dept. No. D. A. 

Menstru-Hze is not a narcotic or sedative to relieve the pain in these cases, 
but a treatment to relieve the cause. It is a mild treatment and requires a little 
time to function. Considerable relief can be expected the first month if 
taken according to directions; this is in hourly doses starting two days before 
the expected period and continued until a good flow has been secured. This 
treatment should be repeated the second and third month. Its use can be 
stopped for twelve months, and in many cases will never again be necessary. 

Menstru-Hze is an excellent aid for relieving the discomfort of pain caused by 
Amenorrhea, Dysmenorrhea and irregularity of menstruation, when due to cold, 
exposure, or other temporary conditions. 

If menstruation is customarily painful or of scant flow, Menstru-Eze should 
be begun two days before the expected period and taken according to the direc- 
tions. If used in this manner for three successive periods it may produce 
permanent relief. 

Menstru-Hze is extremely helpful to women in their change of life period. 
There is nothing in this treatment that will produce any harmful results. It 
has been proved in actual use for over twenty years. 


Par. 4. By the use of the representations hereinabove set forth, and 
other representations similar thereto not specifically set out herein, the 
respondents represent that their medicinal preparation designated as 
“Menstru-Eze” possesses curative and remedial properties which make 
such product beneficial for use in treating cases of delayed, difficult, 
painful, and irregular menstruation, and for use in the menopause, 
and for use in relieving pain incident to such disorders or conditions. 

The foregoing representations are grossly exaggerated, false, and 
misleading. In truth and in fact, respondents’ preparation possesses 
no properties which are of any therapeutic value in the treatment of 
delayed, or difficult, or painful, or irregular menstruation. Said prep- 
aration is without any therapeutic value for use in the menopause, or 
for use in relieving any pains incident to such disorders or conditions. 

Par. 5. The use by the respondents of the foregoing false, deceptive, 
and misleading statements and representations with respect to their 
said medicinal preparation, disseminated, as aforesaid, has had, and 
now has, the capacity and tendency to, and does, mislead and deceive a 
substantial portion of the purchasing public into the erroneous and 
mistaken belief that such statements and representations are true and 
induces a portion of the purchasing public, because of such erroneous 
and mistaken belief, to purchase respondents’ medicinal preparation. 
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CONCLUSION 


The aforesaid acts and practices of the respondents as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondents, in which answer respondents admit all the material 
allegations of fact set forth in said complaint, and state that they 
waive all intervening procedure and further hearing as to said 
facts, and the Commission having made its findings as to the facts 
and conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act. ; 

It is ordered, That the respondents, Howard L. Brewer and Albert 
L. Tribbett, individually, and trading as B & T Sales Co., or trading 
under any other name or names, their agents, servants, representatives, 
and employees, directly or through any corporate or other device, do 
forthwith cease and desist from: 

Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or in commerce, as commerce 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of a medicinal preparation designated as 
“Menstru-Eze,” or any other medicinal preparation composed of sub- 
stantially similar ingredients or possessing substantially similar — 
therapeutic properties, whether sold under the same name or under 
any other name or names, or disseminating or causing to be dissem- 
inated any advertisement by any means for the purpose of inducing 
or which is likely to induce, directly or indirectly, the purchase in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, of said medicinal preparation, which advertisement represents, 
directly or through implication, that said medicinal preparation is 
a cure or remedy for delayed, difficult, painful, or irregular menstrua- 
tion or that it has any therapeutic value in the treatment of such 
conditions or in relieving the pain which may be incident thereto, 
or that said preparation is of any therapeutic or beneficial value to 
women during the menopause period. 

It is further ordered, 'That the respondent shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 


ry 
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In THE Marrer oF 


S. M. LABORATORIES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4062. Complaint, Mar. 12, 1940—Decision, May 13, 1940 


Where a corporation engaged in compounding, selling and distributing medicinal 


(a) 


and therapeutic preparations, including its “Neofem Liquid,” ‘“Neofem Cap- 
sules,” and “Cerene,” to purchasers in various other States and in the Dis- 
trict of Columbia, in advertisements thereof which it disseminated and 
caused to be disseminated through the mails, by insertion in newspapers 
and periodicals having general circulation, and in circulars and other printed 
or written matter distributed in commerce, and by various means and other- 
wise, and which were intended and likely to induce, directly or indirectly, 
purchase of its said products— 

Represented, directly and by implication, that its said ““Neofem Capsules,” 
“Neofem Liquid,” and “Cerene’” were cures or remedies for painful and 
delayed menstruation, and constituted competent and effective treatments 
therefor, and that their use constituted safe, sane ways of self-medication 
and relief from such condition, and that said ‘““Neofem Capsules” were de- 
signed to give relief from painful menstruation or slight delay, that said 
“Neofem Liquid” provided a potent, direct and positive relief for cases of 
delayed menstruation that were past the first stages, and that said ‘‘Cerene” 
would give relief for stubborn cases of such condition and was dependable 
where other medicines had been tried and had failed ; 


Facts being said various preparations were not cures or remedies for said con- 


(b) 


dition, and did not constitute competent and effective treatments therefor, 
and would not accomplish results which it claimed for them, and were not 
safe and harmless, by virtue of ergot, oil of savin, and aloin therein con- 
tained in quantities sufficient to cause serious and irreparable injury to 
health if used under conditions prescribed in said advertisements or under 
such conditions as are customary or usual, and might result in gastro- 
intestinal disturbances such as catharsis, nausea, vomiting with pelvic con- 
gestion of the uterus leading to excessive uterine hemorrhage and, in those 
cases where either of said preparations is used to interfere with normal 
course of pregnancy, might result in uterine infection with extension to 
pelvic and abdominal structures and even to the bloodstream, causing con- 
dition known as septicemia or blood poisoning; and 

Failed to reveal, in aforesaid advertisements, facts material with respect to 
consequences which might result from use of said preparations under con- 
ditions prescribed or under such conditions as are customary or usual; 


With capacity and tendency to mislead and deceive substantial portion of pur- 


chasing public into erroneous and mistaken belief that said statements, 
representations and advertisements were true, and to induce portion of such 
public to purchase said preparations containing drugs because of such errone- 


ous and mistaken belief: 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and constituted unfair and decep- 
tive acts and practices in commerce. 

Mr. A. E. Lipscomb for the Commission. 
Allen, Froude &: Hilen, of Seattle, Wash., for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that S. M. Laboratories 
Co., a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, S. M. Laboratories Co., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Washington, with its principal office and place of 
business located at 2018 Fourth Avenue, Seattle, Wash. 

Par. 2. Respondent is now, and has been for more than 1 year last 
past, engaged in the business of compounding, manufacturing, selling, 
and distributing medicinal and therapeutical preparations. Among 
such preparations are preparations designated as Neofem Liquid, 
Neofem Capsules, and Cerene. Respondent causes said preparations, 
when sold by it, to be transported from its aforesaid place of business 
in the State of Washington to the purchasers thereof located in various 
other States of the United States, and in the District of Columbia. 

Respondent maintains, and at all times mentioned herein has main- 
tained, a course of trade in said preparations in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the re- 
spondent has disseminated and is now disseminating, and has caused 
and is now causing the dissemination of false advertisements concern- 
ing its said products, by United States mails, by insertion in news- 
papers and periodicals having a general circulation and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States, and by other means in commerce as commerce is de- 
fined in the Federal Trade Commission Act, for the purpose of induc- 
ing, and which are likely to induce, directly or indirectly, the 
purchase of its said products, and has disseminated and is now 
disseminating and has caused and is now causing the dissemination 
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of, false advertisements concerning its said products by various 
means, for the purpose of inducing and which are likely to induce 
directly or indirectly the purchase of its said products in. commerce, 
as commerce is defined in the Federal Trade Commission <Act. 
Among and typical of the false statements and representations con- 
tained in said advertisements, disseminated and caused to be dis- 
seminated as aforesaid, are the following: 


RELIEF FROM DELAYED MENSTRUATION PERIODS 


Nothing causes more distress to mental outlook and physical well-being than 
painful menstruation and that functional disorder, the uncertain period. Al- 
though physicians have found it impossible at times to account for the failure 
of normal menstruation, there seems to be an agreement that such periods may 
be due to anemia, unsuitability of employment, change of environment, severe 
colds, nervous shock, ete. 

Neofem Capsules, Neofem Liquid, and Cerene are three reliable products that 
represent a safe, sane way of self-medication used successfully by thousands 
of women. To help you choose the one best suited to your particular case the 
following brief guide is given: 

Neofem Capsules. If your problem is primarily a question of painful men- 
struation or slight delay, Neofem Capsules will give best results with a minimum 
amount of inconvenience. They are small capsules, just aS easy to take as any 
tablet. They are packed in a small box ready for use and can be carried about 
in the handbag. 

Neofem Liquid. Packaged in a small 3-ounce bottle, it is always ready for 
instant use and may also be conveniently carried about. In a liquid form, to 
be taken internally, it has obvious advantages, providing a potent, direct, positive 
action. Werecommend it for use in cases that are past the first stage. 

Cerene. For stubborn cases, where other medication has been tried and failed, 
we recommend Cerene. This is a combination treatment of capsules and a 
medicated douche. Both powder and capsules are packed together with a special 
applicator in one package with complete directions for use. Cerene is best 
described by the word ‘‘dependable.” 

Par. 4. By the use of the statements and representations herein- 
before set forth, and others similar thereto not specifically set out 
herein, the respondent represents directly and by implication that 
its preparations designated “Neofem Capsules,” “Neofem Liquid,” and 
“Cerene” are cures or remedies for painful and delayed menstruation 
and competent and effective treatments therefor and their use con- 
stitute safe, sane ways of self-medication and relief of delayed men- 
struation; that Neofem Capsules are designed to give relief from pain- 
ful menstruation or slight delay that Neofem Liquid provides a potent, 
direct and positive relief for cases of delayed menstruation that are past 
the first stage ; that Cerene will give relief for stubborn cases of delayed 
menstruation and is dependable where other medicines have been tried 
and have failed. 
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Par. 5. The aforesaid statements, claims, and representations used 
and disseminated by the respondent, in the manner above described 
are grossly exaggerated, misleading, and untrue. In truth and in 
fact the preparations sold and distributed by the respondent as afore- 
said, designated “Neofem Capsules,” “Neofem Liquid,” and “Cerene” 
are not cures or remedies for painful and delayed menstruation and 
do not constitute competent or effective treatments therefor. Said 
preparations will not accomplish the results claimed for them by 
the respondent. Furthermore, said preparations are not safe and 
harmless in that said preparations contain ergot, oil of savin, and 
aloin. 

The aforesaid drugs are present in said preparations in quantities 
sufficient to cause serious and irreparable injury to health if used 
under the conditions prescribed in said advertisement or under such 
conditions as are customary or usual. Such use of said preparations 
may result in gastrointestinal disturbances such as catharsis, nausea, 
vomiting with pelvic congestion of the uterus leading to excessive 
uterine hemorrhage and in those cases where either of these prepara- 
tions is used to interfere with the normal course of pregnancy may 
result in uterine infection with extension to the pelvic and abdominal 
structures and even to the bloodstream causing the condition known 
as septicemia or blood poisoning. 

Par. 6. In addition to the representations hereinabove set forth, 
the respondent has also engaged in the dissemination of false ad- 
vertisements in the manner above set forth in that said advertise- 
ments so disseminated fail to reveal facts, material with respect to 
consequences which may result from the use of said preparations 
under the conditions prescribed in said advertisements, or under 
such conditions as are customary or usual. 

Par. 7. The use by the respondent of the foregoing false and 
deceptive statements and representations with respect to its prepara- 
tions disseminated as aforesaid has had and now has the capacity 
and tendency to and does mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief 
that such statements, representations, and advertisements are true 
and induce a portion of the purchasing public because of such 
erroneous and mistaken belief to purchase respondent’s preparations 
containing injurious drugs. 

Par. 8. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 12, 1940, issued and subse- 
quently served, its complaint in this proceeding upon respondent, 
S. M. Laboratories Co., a corporation, charging it with the use of 
unfair and deceptive acts and practices in commerce in violation of 
the provisions of said act. On March 28, 1940, the respondent filed its 
answer, in which it admitted, as to its past acts and practices, all of 
the material allegations of fact set forth in said complaint and waived 
all intervening procedure and further hearing as to said facts, and 
stated that it is not now and for some time last past has not been 
engaged in the acts and practices charged. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and the answer thereto, and the Commission, having 
duly considered the matter, and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent S. M. Laboratories Company, is a cor- 
poration, organized, existing, and doing business under and by virtue 
of the laws of the State of Washington, with its principal office and 
place of business located at 2013 Fourth Avenue, Seattle, Wash. 

Par. 2. Respondent has been for more than 1 year prior to March 
12, 1940, engaged in compounding and in selling and distributing 
medicinal and therapeutic preparations. Among such preparations 
were certain preparations designated as “Neofem Liquid,” “Neofem 
Capsules,” and “Cerene.” Respondent caused said preparations, when 
sold by it, to be transported from its aforesaid place of business jn 
the State of Washington to the purchasers thereof located in various 
other States of the United States, and in the District of Columbia. 

At all times mentioned herein respondent has maintained a course 
of trade in said preparations in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its aforesaid business, the 
respondent disseminated, and caused the dissemination of false adver- 
tisements concerning its said products by United States mails, by 
insertion of advertisements in newspapers and periodicals having a 
general circulation, and also in circulars and other printed or written 
matter, all of which have been distributed in commerce among and 
between the various States in the United States, and by other means 
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in commerce, as commerce is defined in the Federal Trade Commission 
Act for the purpose of inducing, and which were likely to induce, 
directly or indirectly, the purchase of its said products, and also dis- 
seminated, and caused the dissemination of false advertisements, con- 
cerning its said products by various means, for the purpose of inducing 
and which were likely to induce, directly or indirectly, the purchase of 
its said products in commerce, as commerce is defined in the Federal 
Trade Commission Act. Among and typical of the false statements 
and representations contained in said advertisements disseminated and 
caused to be disseminated as aforesaid, are the following: 


RELIEF FROM DELAYED MENSTRUATION PERIODS 


Nothing causes more distress to mental outlook and physical well-being than 
painful menstruation and that functional disorder, the uncertain period. Although 
physicians have found it impossible at times to account for the failure of normal 
menstruation, there seems to be an agreement that such periods may be due to 
anemia, unsuitability of employment, change of environment, severe colds, nervous 
shock, ete. 

Neofem Capsules, Neofem Liquid and Cerene are three reliable products that 
represent a safe, sane way of self-medication used successfully by thousands of 
women. To help you choose the one best suited to your particular case the 
following brief guide is given: 

Neofem Capsules. If your problem is primarily a question of painful menstrua- 
tion or slight delay, Neofem Capsules will give best results with a minimum 
amount of inconvenience. They are small capsules, just as easy to take as any 
tablet. They are packed in a small box ready for use and ean be carried about 
in the handbag. 

Neofem Liquid. Packaged in a small three-ounce bottle, it is always ready for 
instant use and may also be conveniently carried about. In a liquid form, to be 
taken internally, it has obvious advantages, providing a potent, direct, positive 
action. We recommend it for use in cases that are past the first stage. 

Cerene. For stubborn cases, where other medication has been tried and failed, 
we recommend Cerene. This is a combination treatment of capsules and a 
medicated douche. Both powder and capsules are packed together with a special 
applicator in one package with complete directions for use. Cerene is best 
described by the word “dependable.” 


Par. 4. By the use of the statements and representations herein- 
above set forth, and others similar thereto not specifically set out 
herein, the respondent, prior to March 28, 1940, represented directly, 
and by implication that its preparations designated “Neofem Cap- 
sules,” “Neofem Liquid,” and “Cerene” are cures or remedies for 
painful and delayed menstruation, and constitute competent and 
effective treatments therefor, and that their use constitutes safe, sane 
ways of self-medication and relief from delayed menstruation; that 
Neofem Capsules are designed to give relief from painful menstrua- 
tion or slight delay; that Neofem Liquid provides a potent, direct 
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and positive relief for cases of delayed menstruation that are past 
the first stages; that Cerene will give relief for stubborn cases of 
delayed menstruation and is dependable where other medicines have 
been tried and have failed. 

Par. 5. The aforesaid statements, claims and representations used 
and disseminated by the respondent, in the manner above described 
are grossly exaggerated, misleading, and untrue. In truth and in 
fact the preparations sold and distributed by the respondent as 
aforesaid, designated “Neofem Capsules,’ “Neofem Liquid,” and 
“Cerene” are not cures or remedies for painful and delayed men- 
struation and do not constitute competent, effective treatments there- 
for. Said preparations will not accomplish the results which the 
respondent has claimed for them. Furthermore, said preparations 
are not safe and harmless in that said preparations contain ergot, 
oil of savin, and aloin. 

The aforesaid drugs are present in said preparation in quantities 
sufficient to cause serious and irreparable injury to health if used 
under the conditions prescribed in said advertisements or under such 
conditions as are customary or usual. Such use of said prepara- 
tions may result in gastro-intestinal disturbances such as catharsis, 
nausea, vomiting with pelvic congestion of the uterus leading to 
excessive uterine hemorrhage and in those cases where either of 
these preparations is used to interfere with the normal course of 
pregnancy may result in uterine infection with extension to the 
pelvic and abdominal structures and even to the bloodstream causing 
the condition known as septicemia or blood poisoning. 

Par. 6. In addition to the representations hereinabove set forth 
the respondent also engaged in the dissemination of false adver- 
tisements in the manner above set forth in that said advertisements 
so disseminated failed to reveal facts material with respect to conse- 
quences which may result from the use of said preparations under 
the conditions prescribed in said advertisements or under such con- 
ditions as are customary or usual. 

Par. 7. The use by the respondent of the foregoing false and 

deceptive statements and representations with respect to its prepa- 

rations disseminated as aforesaid has had the capacity and tendency 
to mislead and deceive a substantial portion of the purchasing public 
into the erroneous and mistaken belief that said statements, repre- 
sentations and advertisements are true and to induce a portion of 
the purchasing public to purchase respondent’s preparations con- 
taining drugs because of such erroneous and mistaken belief. 
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The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute 
unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits, as to its past acts 
and practices, all the material allegations of fact set forth in said 
complaint and states that it waives all intervening procedure and 
further hearing as to said facts, and the Commission having made 
its findings as to the facts and- conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, S. M. Laboratories Co., a cor- 
poration, its officers, agents, representatives, and employees, directly 
or through any corporate or other device, do forthwith cease and 
desist from: : 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of preparations containing drugs now desig- 
nated by the names of “Neofem Capsules,” “Neofem Liquid,” and 
“Cerene,” or any other preparations composed of substantially simi- 
lar ingredients or possessing substantially similar properties, whether 
sold under the same names or any other names, or disseminating or 
causing to be disseminated any advertisement by any means for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, of said preparations, which advertisements 
represent, directly or through implication, that said preparations, 
“Neofem Capsules,” “Neofem Liquid,” and “Cerene” are cures or 
remedies for painful or delayed menstruation or constitute safe 
competent, or effective treatments therefor or that their use provides 
safe or sane ways of self-medication in securing relief from delayed 
menstruation ; that Neofem Liquid provides a potent, direct, and posi- 
tive relief for cases of delayed menstruation; that Cerene will give 
relief for stubborn cases of delayed menstruation or that it is de- 


S. M. LABORATORIES Co. 1281 


1273 Order 


pendable for such use; or which advertisements fail to reveal that the 
use of such preparations may result in serious and irreparable injury 
to the health of the user. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon it of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it has complied with this order. 
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In THE Marrer OF 


MISSISSIPPI SALES COMPANY, INC., JOBBERS PRODUCE 
COMPANY, ING, AND S. 0. SCOTT, INDIVIDUALLY, AND 
AS PRESIDENT, DIRECTOR, AND MAJORITY STOCK- 
HOLDER OF SAID CORPORATIONS, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF PAR. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, 
AS_AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3511. Complaint, July 27, 1938—Decision, May 15, 1940 


DISCRIMINATING IN Price—CiAyton Aor, Section 2 (c)—BROKERAGE AND Com- 
MISSION PRovisIoNS—SELLER TO BuyER PAyMENTS—INTERMEDIARIES—BUYER 
CoNTROLLED BROKERS—BROKERAGE PAYMENTS TO AND RECEIPT BY, ON BUYER 
PURCHASES. 


The payment of brokerage to, and the receipt thereof by, a broker upon 
the purchases of a buyer possessing the power of control over such broker or 
in whose behalf such broker acts is a practice which Congress deemed to be 
an inherently unfair trade practice and specifically and unconditionally 
prescribed by said paragraph of said act. 


DISCRIMINATING IN PRICE—CLAYTON Act, SECTION 2 (C)—BROKERAGE AND COM- 
MISSION PROVISIONS—SELLER TO BUYER PAYMENTS—INTERMEDIARIES—CORPORATE 
ENTITIES—WHERE BROKER INTERMEDIARY AND BUYER DISTINCT, BUT SAME CON- 
TROL AND OWNERSHIP COMMON TO Boru. 


The payment of brokerage to, and the receipt thereof by, buyers on their 
own purchases, whether the same is paid directly to the buyers or trans- 
mitted to them through intermediaries, is a practice which Congress deemed 
to be an inherently unfair trade practice and specifically and unconditional- 
ly prescribed by said paragraph of said act, and while corporate broker “M” 
and corporate buyer “J” may be considered legal entities distinct from the 
members who compose them, such distinction is a fiction of the law which 
is disregarded when it is urged to an intent and purpose which is not con- 
sonant with the reason and policy of the law, and where the principal party 
at interest in both broker “M” and buyer “J”? was “S,” who was president, 
director, active manager, and owner of 98 percent of the stock of each, 
payment of brokerage fees or commissions to and receipt thereof by “M” 
upon the purchases of “J” was in fact and in law payment of brokerage fees 
or commissions to and receipt thereof by buyer “J” within the meaning of the 
paragraph in question of the act. 


DISCRIMINATING IN PRICE—CLAYTON AcT, Srction 2 (C)—BROKERAGE AND CoMMIS- 
SION PROVISIONS—SELLER TO BUYER PAYMENTS—“SeRVICES RENDERED” 
CLAUSE. 


The “services rendered” clause of said paragraph of said act does not 
set up conditions upon which brokerage may be paid by sellers either to 
buyers or to their intermediaries, agents or representatives, upon the buyers’ 
own purchases. (The Great Altantic & Pacific Tea Company v. Federal 
Trade Commission, 106 F. (2d) 667 (C. C. A. 3d, 1989), 29 F. T. C. 1591; 
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Oliver Brothers y. Federal Trade Commission, 102 F. (2d) 763, 770, 771 
(C. C. A. 4, 1989), 28 F. T. C. 1926, 1987, 1988; Biddle Purchasing Co. v. 
Federal Trade Commission, 76 F. (2d) 687 (C. C. A. 2d, 19388), 26 F. T. C. 
1511; Webb-Crawford Co. vy. Federal Trade Commission, 109 F. (2d) 268 
(C. C. A. Sth, 1940), 30 F, T. C. 1630). 


DISCRIMINATING IN PRICE—CLAYTON AcT, SECTION 2 (C)—BROKERAGE AND COMMIS- 
SION PROVISIONS—SELLER TO Buyer PAYMENTS—INTERMEDIARIES—CORPORATE 
ENTITIES—WHERE BROKER INTERMEDIARY AND BuyER DISTINCT, BUT SAMB Con- 
TROL AND OWNERSHIP COMMON TO BOTH—RECEIPT BROKERAGE OR COMMISSION 
PAYMENTS AS DIVIDENDS oR PROFITS By BROKER’S AND BY BuUyYER’s COMMON 
PRESIDENT AND MAgority STOCKHOLDER. 


Where three corporations engaged in different parts of the country in the sale and 
distribution of commodities to customers residing in the various States, and 
fairly representative of a large group of sellers engaged in selling and 
shipping commodities in interstate commerce to a corporate produce jobber 
on orders placed by latter through corporate general merchandise broker, 
as below more fully set forth, and in active competition, in the case of each, 
with other sellers of competitive commodities in endeavoring to sell its prod- 
ucts to produce jobber aforesaid and to other purchasers— 

Paid, in common with other sellers above referred to, on all such transactions 
of purchase and sale in interstate commerce, certain agreed percentages of the 
amount of each purchase as brokerage fees or commissions to said general 
merchandise broker, president, director, active manager, and majority stock- 
holder of which served in similar capacity and similarly controlled said pro- 
duce jobber, and business of which was conducted from same offices and by 
identical personnel as served said produce jobber, orders of which, upon 
which such brokerage fees or commissions, were thus paid, were made 
through such brokerage concern; and 

Where said brokerage concern and said produce jobber, which was in active 
competition with other produce jobbers who purchased commodities in 
interstate commerce for resale to same customers to whom it endeavored 
to resell commodities purchased by it as above set forth, and said in- 
dividual, who owned, managed, and was in control of both, as aforesaid— 

Received and accepted such brokerage fees or commissions from sellers as above 
set forth, upon purchases made through said brokerage concern, and in 
connection with which said concern acted for and in behalf and subject to 
control of said produce jobber, and in connection with which no brokerage 
or selling services whatsoever, or any other form of services in connection 
with purchases of commodities by or sale thereof to said produce jobber, 
were rendered to sellers by said brokerage concern or its said president 
or any employee of either, and in connection with which individual afore- 
said, who served and controlled said produce jobber and said brokerage con- 
cern as above set forth and to whom were periodically distributed net profits 
of such brokerage concern resulting from receipt of brokerage fees or 
commissions paid to it by sellers upon purchases of such produce jobber 
as above indicated, had no knowledge or information with regard to cus- 
tomer or consumer demand or merchandise requirements or obligations 
of said produce jobber to sellers involved, in his capacity as president and 
active manager of said produce company, which was not equally well known 
to him in his capacity as president and active manager of said brokerage 
concern : 
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Held, That such payments of brokerage or commissions on transactions afore- 
said, and under the circumstances set forth, by such sellers to said bro- 
kerage concern, produce jobber and individual aforesaid, upon the pur- 
chases of said produce jobber in interstate commerce, and such receipt and 
acceptance, whether directly or indirectly, by said brokerage concern, 
produce jobber and individual aforesaid, of such brokerage fees or com- 
missions upon such purchases, constituted violation of provisions of section 
2 (c) of the Clayton Act, as amended by the Robinson-Patman Act. 

Before Mr. Robert S. Hall, trail examiner. 

Mr. John Darsey for the Commission. 

Wilbourn, Miller & Wilbourn, of Meridian, Miss., for Mississippi 
Sales Co., Inc., Jobbers Produce Co., Inc., S. O. Scott, The Penny 
Stores, Inc. and Buckley-Young Co. 

Mr. Harry S. Dunmire, of Philadelphia, Pa., for American Fruit 
Growers, Inc. 

Patterson. & Patterson, of Seattle, Wash., for Pacific Fruit and 
Produce Co. 

CoMPLAINT 


The Federal Trade Commission having reason to believe that the 
parties respondent named in the caption hereof and hereinafter 
more particularly designated and described, since June 19, 1936, have 
violated and are now violating the provisions of section 2 (c) of the 
act of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” ap- 
proved October 15, 1914 (the Clayton Act), as amended by the act 
of Congress entitled “An Act to amend section 2 of the act entitled 
‘An Act to supplement existing laws against unlawful restraints and 
monopoles, and for other purposes,’ approved October 15, 1914, as 
amended (U.S. C., title 15, sec. 13), and for other purposes,” ap- 
proved June 19, 1936 (the Robinson-Patman Act), hereby issues 
this its complaint against said parties respondent and states its 
charges with respect thereto as follows, to wit: 

ParacrapH 1. Respondent, Mississippi Sales Co., Inc., is a cor- 
poration organized and existing by virtue of the laws of the State 
of Mississippi, having an office and principal place of business located 
at 2500 A Street, in the city of Meridian, Miss. It also maintains 
branch offices in the cities of Columbus, Miss., Greenwood, Miss., 
and Jackson, Miss. The officers of said respondent, Mississippi Sales 
Co., Inc., are as follows: 


S. O. Scott, president, 
M. C. Fridge, vice president, 
T. J. Roth, secretary-treasurer. 
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The majority of the outstanding stock of said respondent, Mis- 
sissippi Sales Company, Inc., is owned by respondent S. O. Scott, 
the president of said respondent corporation. 

The business of the said respondent, Mississippi Sales Co., Inc., is 
that of a general merchandise broker, and as such it acts as inter- 
mediary in transactions of sale and purchase of commodities, prin- 
cipally foodstuffs, between numerous sellers, among whom are the 
“seller respondents” hereinafter named and divers buyers, among 
whom are the “buyer respondents” hereinafter designated. 

Par. 2. Respondent, Jobbers Produce Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Mississippi, having an office and principal place of business 
located at 2500 A Street in the city of Meridian, Miss. It also 
maintains branch offices in the cities of Columbus, Miss., Greenwood, 
Miss., and Jackson, Miss. The officers of said respondent, Jobbers 
Produce Co., Inc., are as follows: 


S. O. Scott, president, 
M. C. Fridge, vice president, 
T. J. Roth, secretary-treasurer. 


The majority of the outstanding stock of respondent, Jobbers 
Produce Co., Inc., is owned by respondent, S. O. Scott, the president 
of said respondent corporation. 

The business of the said respondent, Jobbers Produce Co., Inc., 
is that of a produce jobber. In the conduct of its said business 
produce is purchased by it from sellers residing in States other than 
the State of Mississippi, among whom are the “seller respondents” 
hereinafter named, pursuant to which purchases produce is shipped 
by such sellers from the respective States in which such sellers are 
located into and through various States of the United States to re- 
spondents, Jobbers Produce Co., Inc., and the produce so purchased 
is re-sold by said respondent, Jobbers Produce Co., Inc., to jobbers 
and wholesalers located in the various States of the United States, 
pursuant to which sales such produce is shipped and transported by 
said respondent, Jobbers Produce Co., Inc., into and through various 
States of the United States to its wholesaler and jobber customers. 

Par. 3. Respondent, S. O. Scott, is an individual residing in the 
city of Meridian, Miss., and having an office and place of business 
located at 2500 A Street, in said city and State. 

Par. 4. Respondent, The Penny Stores, Inc., is a corporation or- 
ganized and existing by virture of the laws of the State of Mississippi, 
having an office and principal place of business located in the city of 


Meridian, Miss. 
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The majority of outstanding stock of said respondent, The Penny 
Stores, Inc., is owned by R. M. Snowden, who is president of said 
respondent corporation, and S. O. Scott. 

Respondent, The Penny Stores, Inc., is engaged in the business of 
operating a chain of cash and carry grocery stores. In the conduct 
of such business commodities, particuarly food products, are pur- 
chased by it from sellers residing in States other than the State of 
Mississippi, among whom are the “seller respondents” hereinafter 
named, pursuant to which purchases products are shipped by such 
sellers from the respective States in which such sellers are located 
into and through various States of the United States to the respond- 
ent, The Penny Stores, Inc. 

Par. 5. Respondent, Buckley- Young Co., is a corporation organized 
and existing under and by virtue of the laws of the State of Alabama, 
having an office and principal place of business located in the city 
of York, Ala. 

The majority of the outstanding stock of said respondent, Buckley- 
Young Co., is owned by R. M. Snowden, who is vice president of 
said respondent corporation, and S. O. Scott. 

Respondent, Buckley- Young Co., is engaged in selling groceries and 
allied products at wholesale. In the conduct of such business com- 
modities, particularly food products, are purchased by it from sellers 
residing in States other than the State of Alabama, among whom are 
the “seller respondents” hereinafter named, pursuant to which pur- 
chases products are shipped by such sellers from the respective States 
in which such sellers are located into and through various States of 
the United States to the respondent, Buckley- Young Co. 

Par. 6. Respondent, American Fruit Growers, Inc., is a corpora- 
tion organized and existing by virtue of the laws of the State of 
Delaware, having an office and principal place of business located at 
2100 Penn Avenue in the city of Pittsburgh, Pa. 

Respondent, Pacific Fruit & Produce Co., is a corporation organized 
and existing by virtue of the laws of the State of Delaware, having 
an office and principal place of business located at Occidental and 
King Streets, in the city of Seattle, Wash. 

Respondent, Dow Fruit Co., is a corporation organized and exist- 
ing by virtue of the laws of the State of Washington, having an 
office and principal place of business located in the city of Wenatchee, 
Wash. 

Respondent, E. O. Muir Co., is a corporation organized and exist- 
ing by virtue of the laws of the State of Utah, having an office and 
principal place of business located at 158 Pacific Avenue, in the city 
of Salt Lake City, Utah. 
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Respondents, William Henderson, Hunt Henderson, Christ Gamble, 
and Fred Gamble, are individuals doing business under the firm name 
and style of William Henderson Sugar Refinery, having an office and 
principal place of business located at 749 South Peters Street in the 
city of New Orleans, La. 

The respondents named in this paragraph will be hereinafter refer- 
red to as “seller respondents.” 

Each of the “seller respondents” named in this paragraph is engaged 
in the sale of commodities to customers residing in States other than 
the respective States in which said “seller respondents” are located, 
pursuant to which sales commodities are shipped and transported by 
each of said “seller respondents” into and through various States of 
the United States to their respective customers. Said “seller re- 
spondents” are fairly typical and representative members of a large 
group or class of manufacturers, processors, and producers, engaged 
in the common practice of selling some of their commodities, in 
interstate commerce as aforesaid, through respondent, Mississippi 
Sales Co., Inc., to the respondents, Jobbers Produce Co., Inc., The 
Penny Stores, Inc., and Buckley-Young Co. Said group or class of 
said sellers comprise a large number of such manufacturers, proces- 
sors, and producers, too numerous to be separately named herein or to 
be brought before the Commission in this proceeding without manifest 
inconvenience and delay. 

Par. 7. Respondent, Jobbers Produce Co., Inc., places orders for a 
substantial portion (probably 85 percent), of the products by it re- 
quired in the ordinary course and conduct of its business with, and 
purchases the same from, the “seller respondents,” and others, through 
the agency of the respondent, Mississippi Sales Co., Inc., and upon 
receipt of such orders each of said “seller respondents,” and others, 
ships the products so ordered from the respective States in which said 
sellers are located into and through various other States of the United 
States to the respondent, Jobbers Produce Co., Inc. 

In the course of the buying and selling transactions herein above 
referred to, resulting in the delivery of products from the “seller 


respondents,” and others, to the respondent, Jobbers Produce Co., 


Inc., said “seller respondents” and others, since June 19, 1936, have 
transmitted, paid and delivered, and do transmit, pay and deliver to 
the respondents, Mississippi Sales Co., Inc., Jobbers Produce Co., Inc., 
and S. O. Scott, so-called brokerage fees or commissions, the same 
being certain percentages of the quoted sales prices agreed upon by 
said “seller respondents,” and others, and the respondents, Mississippi 
Sales Co., Inc., Jobbers Produce Co., Inc., and 8. O. Scott, and the 
respondents, Mississippi Sales Co., Inc., Jobbers Produce Co., Inc., 
260605™—41—vol. 30-84 
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and S. O. Scott, since June 19, 1936, have received and accepted and 
are receiving and accepting such so-called brokerage fees or commis- 
sions while the ownership, management, and control of respondent, 
Mississippi Sales Co., Inc., is identified and affiliated with the owner- 
ship, management, and control of the respondent, Jobbers Produce Co., 
Inc., through the person and active management of respondent, S. O; 
Scott, who is president, director, and majority stockholder of both 
said respondent corporations, Mississippi Sales Co., Inc., and Jobbers 
Produce Co., Inc., and also through other mutual officers, directors, 
and employees. 

In all of the buying and selling transactions hereinabove referred 
to, the so-called brokerage fees or commissions are paid and trans- 
mitted by said “seller respondents,” and others, and accepted and 
received by said respondents, Mississippi Sales Co., Inc., Jobbers 
Produce Co., Inc., and S. O. Scott, while the respondent, Mississippi 
Sales Co., Inc., is acting in fact for and in behalf, and subject to the 
control, of respondent, Jobbers Produce Co., Inc., for which said 
so-called brokerage fees or commissions no services whatsoever in 
connection with such purchases have been rendered or are now being 
rendered to, for or on behalf of the said “seller respondents,” and 
others, by the respondents, Mississippi Sales Co., Inc., Jobbers Pro- 
duce Co., Inc., or S. O. Scott. 

Par. 8. Respondent, The Penny Stores, Inc., places orders for a 
substantial portion of the products by it required in the ordinary 
conduct of its business with, and purchases the same from, one or 
more of the “seller respondents,” and others, through the agency of 
the respondent, Mississippi Sales Co., Inc., and upon receipt of such 
orders each of such sellers, ships the products so ordered from the re- 
spective States in which such sellers are located into and through 
various other States of the United States to the respondent, The 
Penny Stores, Inc. 

In the course of the buying and selling transactions hereinabove 
referred to resulting in the delivery of products from said sellers to 
the respondent, The Penny Stores, Inc., said sellers, since June 19, 
1936, have transmitted, paid and delivered, and do transmit, pay and 
deliver to the respondent, Mississippi Sales Co., Inc., so-called bro- 
kerage fees or commissions, the same being certain percentages of the 
quoted sales prices agreed upon by said sellers and the respondents, 
Mississippi Sales Co., Inc., and The Penny Stores, Inc., and the re- 
spondent, Mississippi Sales Co., Inc., since June 19, 1936, has received 
and accepted, and is receiving and accepting, such so-called broker- 
age fees or commissions while the ownership, management, and con- 
trol of said respondent, Mississippi Sales Co., Inc., is identified and 
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affiliated with the ownership, management, and control of respond- 
ent, The Penny Stores, Inc., through respondent, S. O. Scott, who is 
president, director, and majority stockholder of respondent, Missis- 
sippi Sales Co., Inc., and who is also a stockholder in respondent, 
The Penny Stores, Inc., and also through the mutual stockholder 
interests of R. M. Snowden, who is president of respondent, The 
Penny Stores, Inc., and respondent, S. O. Scott, who together own 
the majority stock of respondent, The Penny Stores, Inc., and who 
also together own the majority stock of respondent, Buckley- Young 
Co., and other corporations not named herein. 

In all of the said buying and selling transactions hereinabove re- 
ferred to, the so-called brokerage fees or commissions are paid and 
transmitted by the said sellers to, and accepted and received by, the 
respondent, Mississippi Sales Co., Inc., while the said respondent, 
Mississippi Sales Co., Inc., is acting in fact for and in behalf, and 
subject to the control, of respondent, The Penny Stores, Inc., for 
which said so-called brokerage fees or commissions no services what- 
soever in connection with such purchases have been rendered or are 
now being rendered to, for or on behalf of the said sellers by the 
respondent, Mississippi Sales Co., Inc. 

Par. 9. Respondent, Buckley-Young Co., places orders for a sub- 
stantial portion of the products by it required in the ordinary con- 
duct of its business with, and purchases the same from, one or more 
of the “seller respondents,’ and others, through the agency of the 
respondent, Mississippi Sales Co., Inc., and upon receipt of such orders 
each of such sellers, ships the products so ordered from the respective 
States in which they are located into and through various other 
States of the United States to the respondent, Buckley- Young Co. 

In the course of the buying and selling transactions hereinabove 
referred to, resulting in the delivery of products from said sellers to 
the respondent, Buckley-Young Co., said sellers, since June 19, 1936, 
have transmitted, paid and delivered, and do transmit, pay, and 
deliver to the respondent, Mississippi Sales Co., Inc., so-called bro- 
kerage fees or commissions, the same being certain percentages of 
the quoted sales prices agreed upon by the said sellers and the respond- 
ents, Mississippi Sales Co., Inc., and Buckley-Young Co., and the re- 
spondent, Mississippi Sales Co., Inc., since June 19, 1936, has re- 
ceived and accepted, and is receiving and accepting, such so-called 
brokerage fees or commissions while the ownership, management, 
and control of said respondent, Mississippi Sales Co., Inc., is identified 
and affiliated with the ownership, management, and control of re- 
spoindent, Buckley- Young Co., through respondent, S. O. Scott, who 
is president, director, and majority stockholder of respondent, Missis- 
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sippi Sales Co., Inc., and who is also a stockholder in respondent, 
Buckley-Young Co., and also through the mutual stockholder in- 
terests of R. M. Snowden, who is vice president of respondent, 
Buckley-Young Co., and respondent, 8. O. Scott, who together own 
the majority stock of respondent, Buckley- Young Co., and who also 
together own the majority stock of respondent, The Penny Stores, 
Inc., and other corporations not named herein. 

In all of the buying and selling transactions hereinabove referred 
to, the so-called brokerage fees or commissions are paid and trans- 
mitted by the said sellers to, and accepted and received by, the 
respondent, Mississippi Sales Co., Inc., while the said respondent, 
Mississippi Sales Co., Inc., is acting in fact and in behalf, and subject 
to the control of respondent, Buckley-Young Co., for which said 
so-called brokerage fees or commissions no services whatsoever in 
connection with such purchases have been rendered or are now being 
rendered to, for, or on behalf of the said sellers by the respondent, 
Mississippi Sales Co., Inc. 

Par. 10. The transmission and payment of said so-called brokerage 
fees or commissions by the “seller respondent,’ and others, to, and 
the receipt and acceptance thereof by, the respondents, Mississippi 
Sales Co., Inc., Jobbers Produce Co., Inc., and §. O. Scott, upon 
the purchases of the respondent, Jobbers Produce Co., Inc., and the 
transmission and payment of said so-called brokerage fees or com- 
missions by the “seller respondents,” and others, to, and the receipt 
and acceptance thereof by, the respondent, Mississippi Sales Co., Inc., 
upon the purchases of the respondents, The Penny Stores, Inc., and 
Buckley-Young Co., in the manner and under the circumstances 
hereinabove set forth, is in violation of the provisions of section 2 (c) 
of the above mentioned act of Congress entitled “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by the act of Congress entitled “An Act to amend section 
2 of the act entitled ‘An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,’ 
approved October 15, 1914, as amended (U.S. C., title 15, sec. 13), 
and for other purposes,” approved June 13, 1936 (the Robinson- 
Patman Act). 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914 (the Clay- 
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ton Act), as amended by section 1 of the act of Congress entitled “An 
Act to amend section 2 of the act entitled ‘An Act to supplement exist- 
ing laws against unlawful restraints and monopolies, and for other 
purposes,’ approved October 15, 1914, as amended (U. S. C., title 15, 
sec. 13), and for other purposes,” approved June 19, 1936 (the Robin- 
son-Patman Act), the Federal Trade Commission, on July 27, 1988, 
issued and served its complaint in this proceeding upon the parties 
respondent named in the caption hereof, charging them with vio- 
lating the provisions of paragraph (c) of section 2 of the said act 
as amended. After the issuance of said complaint and the filing 
of respondents’ answers thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by John 
Darsey, attorney for the Commission, before Robert S. Hall, an 
examiner for the Commission, theretofore duly designated by it, and 
in opposition to the allegations of the complaint by R. E. Wilbourn, 
attorney for the said respondents, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 

Thereafter the proceeding regularly came on for final hearing 
before the Commission on the said complaint, answers, testimony, 
and other evidence, briefs in support of the complaint and in opposi- 
tion thereto, and the oral arguments of the said John Darsey for the 
Commission, and the said R. EK. Wilbourn for the respondents, and 
the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion. 

FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, Mississippi Sales Co., Inc., is a cor- 
poration organized and existing under the laws of the State of Missis- 
sippi. It maintains its principal office and place of business at 2500 
A Street, in the city of Meridian, Miss., and branch offices in the cities 
of Columbus, Greenwood, and Jackson, Miss. 

Mississippi Sales Co., Inc., has outstanding 100 shares of stock, 98 
_ shares of which are owned by 8. O. Scott, who is president of the cor- 
poration. 

Mississippi Sales Co., Inc., is engaged in the general merchandise 
brokerage business. In the conduct of its said business it acts as 
intermediary in transactions of sale and purchase of commodities 
between numerous sellers and buyers. 

Par. 2. The respondent, Jobbers Produce Co., Inc., is a corporation 
organized and existing under the laws of the State of Mississippi. 
It maintains its principal office and place of business at 2500 A Street, 
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in the city of Meridian, Miss., and branch offices at the cities of Colum- 
bus, Greenwood, and Jackson, Miss. 

The jobbers Produce Co., Inc., has outstanding 100 shares of stock, 
98 shares of which are owned by 8S. O. Scott, who is president of the 
corporation. . 

The business of the Jobbers Produce Co., Inc., is that of a produce 
jobber. In the conduct of its said business produce is purchased for 
resale by it from sellers located in States other than the State of Mis- 
sissippi, pursuant to which purchases produce is shipped by such sellers 
from the respective States in which said sellers are located across State 
lines to the respondent, Jobbers Produce Co., Inc. 

The business engaged in by each of the respondents, Mississippi 
Sales Co., Inc., and Jobbers Produce Co., Inc., in Meridian, Miss., and 
in each of their respective branch offices, is conducted in each office 
by the identical personnel from the same quarters under the direct ~ 
and active supervision of the respondent, S. O. Scott. 

Par. 8. The respondent, S. O. Scott, is an individual residing in 
the city of Meridian, Miss., and having an office at 2500 A Street in 
said city and State. At all times hereinafter referred to the respond- 
ent S. O. Scott has been president, director, and active manager of 
each of the respondents Mississippi Sales Co., Inc., and Jobbers Prod- 
uce Co., Inc., and has owned 98 percent of the outstanding capital 
stock of each of said corporations. 

Par. 4. The respondent American Fruit Growers, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware with an office and principal place 
of business at 1400 Chamber of Commerce Building, Pittsburgh, Pa. 

The respondent, Dow Fruit Co., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Washington, with an office and principal place of business in the city 
of Wenatchee, Wash. 

The respondent, E. O. Muir Co., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
Utah, with an office and principal place of business located at 158 
Pacific Avenue in the city of Salt Lake City, Utah. 

Each of the respondents, hereinabove named in this paragraph, 
is engaged in the sale and distribution of commodities to customers 
residing in the various States of the United States, 

The respondents named in this paragraph will hereinafter be 
referred to as seller respondents. These seller respondents are fairly 
representative of a large group of sellers engaged in selling and 
shipping commodities in interstate commerce to the respondent, 
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Jobbers Produce Co., Inc., and to other purchasers thereof. Each 
of the seller respondents actively competes with other sellers of com- 
petitive commodities in endeavoring to sell its products to the 
respondent, Jobbers Produce Co., Inc., and to other purchasers 
thereof. 

Par. 5. In the course and conduct of its said business, since June 
19, 1936, the respondent, Jobbers Produce Co., Inc., has placed 
orders for a substantial quantity of commodities with the seller 
respondents and other sellers through the medium of the respondent, 
Mississippi Sales Co., Inc., pursuant to which orders commodities 
have been sold and shipped in interstate commerce by the seller 
respondents and other sellers to the respondent, Jobbers Produce Co., 
Inc. On all such transactions of purchase and sale in interstate 
commerce between the respondent, Jobbers Produce Co., Inc., and 
the seller respondents and other sellers, prior to the service of the 
complaint herein, the seller respondents and other sellers paid and 
transmitted to the respondent, Mississippi Sales Co., Inc., brokerage 
fees or commissions on the basis of an agreed percentage (usually 
3 to 5 percent) of the amount of each purchase. 

During the period from July 1, 1936, to July 1, 1938, the seller 
respondents and other sellers paid and transmitted approximately 
$11,000 to the respondent, Mississippi Sales Co., Inc., as brokerage 
fees or commissions upon those purchases of the respondent, Jobbers 
Produce Co. Inc., which were invoiced directly to the respondent, 
Jobbers Produce Co., Inc. In addition, within the same period, an 
undetermined and substantial amount of brokerage fees or commis- 
sions were paid by said sellers to the respondent, Mississippi Sales 
Co., Inc., upon the purchases made by respondent, Jobbers Produce 
Co., Inc., from said sellers through the respondent, Mississippi Sales 
Co., Inc., in pool cars which were invoiced to other customers of 
said sellers. 

Par. 6. The net profits of the respondent, Mississippi Sales Co., 
Inc., resulting from the receipt of brokerage fees or commissions 
paid to it by the seller respondents and other sellers upon the pur- 
chases of the respondent, Jobbers Produce Co., Inc., as aforesaid, 
and upon the purchases of other customers, are periodically dis- 
tributed to the respondent, S. O. Scott. 

Par. 7. The function of, and the services performed by, brokers 
representing sellers in connection with the sale of commodities is 
to find customers for sellers and, acting under and subject to the 
control of sellers, to sell commodities to those customers for and on 
behalf of sellers and as the agents of said sellers; the brokers’ 
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function in such cases is a selling function, and the service rendered 
by them is a selling service rendered to sellers. 

Par. 8. In all of the transactions of purchase and sale of com- 
modities, as set forth in paragraph 5 hereof, wherein the respondent, 
Jobbers Produce Co., Inc., purchased commodities from sellers 
through the respondent, Mississippi Sales Co., Inc., the following 
circumstances and conditions existed : 

The respondent, 8. O. Scott, was president and director of each 
of the respondents, Mississippi Sales Co., Inc., and Jobbers Produce 
Co., Inc., and owned 98 percent of the outstanding capital stock of 
each of said corporations. 

The business engaged in by each of the respondents, Mississippi 
Sales Co., Inc., and Jobbers Produce Co., Inc., was conducted from 
the same offices by the identical personnel under the direct and active 
supervision of the respondent, S. O. Scott; and 

There was no knowledge or information with regard to customer or 
consumer demand, merchandise requirements of the respondent, Job- 
bers Produce Co., Inc., or obligations of the respondent, Jobbers 
Produce Co., Inc., to the seller respondents or other sellers, available 
to the respondent, S. O. Scott, in his capacity as president and active 
manager of the respondent, Jobbers Produce Co., Inc., which was not 
equally as well known to the respondent, S. O. Scott, in his capacity 
as president and active manager of the respondent Mississippi Sales 
Co., Inc. 

Par. 9. In all of the transactions of sale and purchase, hereinabove 
described, wherein the respondent, Jobbers Produce Co., Inc., pur- 
chased commodities from the seller respondents and other sellers 
through the respondent, Mississippi Sales Co., Inc., the respondent, 
Mississippi Sales Co., Inc., acted for and in behalf, and subject to the 
direct control, of the respondent, Jcbbers Produce Co., Inc. 

Par. 10. No brokerage or selling services whatsoever, or any other 
form of services in connection with the purchase of commodities by, 
or the sale thereof to, the respondent, Jobbers Produce Co., Inc., as 
hereinafter described, were rendered to sellers by the respondent, Mis- 
sissippi Sales Co., Inc., or the respondent, 8. O. Scott, or any employee 
of either of said respondents. 

Par. 11. At all times hereinabove referred to, the respondent, Job- 
bers Produce Co., Inc., has been in active competition with other pro- 
duce jobbers who purchase commodities in interstate commerce for 
resale to the same customers to whom the respondent, Jobbers Produce 
Co., Inc., endeavors to resell commodities purchased by it, as aforesaid. 

Par. 12. With respect to the allegations of the complaint concerning 
the payment of brokerage to, and the receipt thereof by, the respond- 
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ent, Mississippi Sales Co., Inc., upon the purchases of the respondents, 
The Penny Stores, Inc., and Buckley-Young Co., the Commission 
finds that in connection with such purchases the respondent, Missis- 
sippi Sales Co., Inc., did not act for or in behalf, or subject to the con- 
trol, of either of the respondents, The Penny Stores, Inc., or Buckley- 
Young Co. 

William Henderson, Hunt Henderson, Christ Gamble, and Fred 
Gamble, individuals doing business under the firm name and style of 
William Henderson Sugar Refinery and Pacific Fruit & Produce Co., 
were also named as seller respondents herein. In the case of the for- 
mer it does not appear that any payments of brokerage have been 
made by the four named individuals doing business as William Hen- 
derson Sugar Refinery, to the respondent Mississippi Sales Co., Inc. 
In the case of the latter there was no answer filed or any appearance 
entered on behalf of this respondent, and the record does not con- 
tain any evidence of its corporate identity. 


CONCLUSION 


The Commission concludes as follows with regard to the application 
of paragraph (c) of section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act, to the facts heretofore found: 

The payment of brokerage to, and the receipt thereof by, a broker 
upon the purchases of a buyer possessing the power of control over 
such broker or in whose behalf such broker acts is a practice which 
Congress deemed to be an inherently unfair trade practice and speci- 
fically and unconditionally proscribed by said paragraph of said act. 

The respondent Mississippi Sales Co., Inc., is a buyer-controlled in- 
termediary within the meaning of said paragraph of said act, and in 
all transactions wherein it purchases commodities for the respondent, 
Jobbers Produce Co., Inc., or negotiates or deals with sellers in con- 
nection with the purchase of commodities by, or the sale thereof to, 
the latter, it acts for and in behalf, and subject to the direct control, 
of the respondent Jobbers Produce Co., Inc., within the meaning of 

said paragraph of said act. 

Since June 19, 1936, the seller respondents and other sellers have 
paid and transmitted brokerage fees or commissions in substantial 
amounts to, and the same have been accepted and received by, the 
respondent Mississippi Sales Co., Inc., upon the purchases of the 
respondent Jobbers Produce Co., Inc. 

The payment of brokerage to, and the receipt thereof by, buyers on 
their own purchases, whether the same is paid directly to the buyers 
or transmitted to them through intermediaries, likewise is a practice 
which Congress deemed to be an inherently unfair trade practice and 
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specifically and unconditionally proscribed by said paragraph of said 
act. 

The respondents, Mississippi Sales Co., Inc., and Jobbers Produce 
Co., Inc., are corporations and for some purposes they may be con- 
sidered legal entities distinct from the members who compose them. 
But that distinction is a fiction of the law which is disregarded when 
it is urged to an intent and purpose which is not consonant with the 
reason and policy of the law. 

The payment of the brokerage fees or commissions to, and the re- 
ceipt thereof by, the respondent Mississippi Sales Co., Inc., upon the 
purchases of the respondent Jobbers Produce Co., Inc., when the prin- 
cipal party at interest in each of the said respondents, Mississippi Sales 
Co., Inc., and Jobbers Produce Co., Inc., is the respondent, S. O. Scott, 
who is president, director, active manager, and owner of 98 percent 
of the capital stock, of each of said corporations, is in fact and in law 
payment of brokerage fees or commissions to, and receipt thereof by, 
the respondent, Jobbers Produce Co., Inc., within the meaning of said 
paragraph of said act. 

The “services rendered” clause of said paragraph of said act does 
not set up conditions upon which brokerage may be paid by sellers 
either to buyers or to their intermediaries, agents, or representatives, 
upon the buyers’ own purchases. (The Great Atlantic & Pacific Tea 
Oo. v. Federal Trade Commission, 106 F. (2d) 667 (C. C. A. 3d, 1939), 
29 F. T. C. 1591; Oliver Brothers v. Federal Trade Commission, 102 
F. (2d) 763, 770, 771 (C. ©. A. 4, 1939), 28 F. T. C. 1926, 1936-1938; 
Biddle Purchasing Co. v. Federal Trade Commission, 96 F. (2d) 687 
(C. C. A. 2d, 1938), 26 F. T. C. 1511; Webb-Crawford Co. v. Federal 
Trade Commassion, 109 F, (2d) 268 (C. C. A. 5th, 1940), see post, p. 
1630. 

No selling services whatsoever were in fact, or could be in law, 
rendered to sellers in connection with the purchases of the respondent, 
Jobbers Produce Co., Inc., by either the respondent, Mississippi Sales 
Co., Inc., or the respondent, Jobbers Produce Co., Inc., or by any 
agent, representative, or employee of either said respondents within 
the meaning of said paragraph of said act. 

Since June 19, 1936, the seller respondents and other sellers have 
paid and transmitted brokerage fees or commissions in substantial 
amounts to, and the same have been received by, the respondents, 
Mississippi Sales Co., Inc., Jobbers Produce Co., Inc., and S. O. Scott, 
upon the purchases of the respondent, Jobbers Produce Co., Inc., in 
interstate commerce, in violation of paragraph (c) of section 2 of an 
act of Congress approved October 15, 1914, entitled “An Act to sup- 
plement existing laws against unlawful restraints and monopolies and 
for other purposes” as amended by an act of Congress approved June 
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19, 1936, entitled “An Act to amend section 2 of the act entitled 
‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes’ approved October 15, 1914, as 
amended (U.S. C., title 15, sec. 13) and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
parties respondent named in the caption hereof, testimony and 
other evidence, taken before Robert S. Hall, an examiner for the 
Commission theretofore duly designated by it, in support of the al- 
legations of said complaint and in opposition thereto, briefs filed in 
support of said complaint and in opposition thereto and the oral 
arguments of John Darsey, counsel for the Commission and R. E. 
Wilbourn, counsel for the respondents, and the Commission having 
made its findings as to the facts and its conclusion with respect to 
the violation of the provisions of an act of Congress approved October 
15, 1914, entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies and for other purposes” as amended 
by an act of Congress approved June 19, 1936, entitled “An Act to 
amend section 2 of the act entitled ‘An Act to supplement existing 
laws against unlawful restraints and monopolies and for other pur- 
poses’ approved October 15, 1914, as amended (U. S. C. title 15, 
sec. 13) and for other purposes”: 

It is ordered, That the respondents, American Fruit Growers, Inc., 
a corporation, Dow Fruit Co., a corporation, and E. O. Muir Co., 
a corporation, and their respective officers, representatives, agents, 
and employees, in connection with the sale of commodities in inter- 
state commerce to the respondent, Jobbers Produce Co., Inc., do forth- 
with cease and desist from paying or granting to any of the re- 
spondents, Mississippi Sales Co., Inc., Jobbers Produce Co., Inc., 
or S. O. Scott, or any officer, representative, agent, or employee of 
any of the latter named respondents, any brokerage fee or commis- 
sion, or any allowance or discount in lieu thereof. 

It is further ordered, That each of the respondents, Mississippi 
Sales Co., Inc., and Jobbers Produce Co., Inc., and the respective 
officers, representatives, agents, and employees of each of said re- 
spondents, in connection with the purchase of commodities in inter- 
state commerce by the respondent, Jobbers Produce Co., Inc., do 
forthwith cease and desist from the practice of receiving or accepting, 
either directly or indirectly, from sellers any brokerage fees or com- 
missions, or any allowance or discount in lieu thereof. 
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It is further ordered, That the respondent, S. O. Scott, do forthwith 
cease and desist from the practice of receiving or accepting brokerage 
fees or commissions, or any allowance or discount in lieu thereof, 
either directly or indirectly, as stock dividends or distribution of 
profits, or otherwise, in connection with the purchase of commodities 
in interstate commerce by the respondent, Jobbers Produce Co., Ine. 

It is further ordered, That the charges of the complaint herein 
with respect to the respondents, The Penny Stores, Inc., Buckley- 
Young Co., Pacific Fruit & Produce Co., and William Henderson, 
Hunt Henderson, Christ Gamble, and Fred Gamble, individuals doing 
business under the firm name and style of William Henderson Sugar 
Refinery, be, and the same hereby are, dismissed for the reasons set 
forth with respect to each of said respondents in paragraph 12 of the 
findings as to the facts herein. 

It is further ordered, 'That the respondents who are subject to the 
provisions of this order shall, within 30 days after service upon 
them of this order, file with the Commission a report in writing 
setting forth in detail the manner and form in which they have com- 
phed with this order. 


Cl 
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In THE MarTrer OF 


SWEETS COMPANY OF AMERICA, INC. 
MODIFIED CEASE AND DESIST ORDER 
Docket 2959. Order, May 25, 1940 


Modified order, pursuant to provisions of Section 5 (i) of Federal Trade 
Commission Act, in proceeding in question, in which original order issued 
on December 7, 1988, 27 F. T. C. 1190, and in which Court of Appeals 
for the Second Circuit on January 29, 1940, in Sweets Company of America, 
Ine. v. Federal Trade Commission, 109 F. (2d) 296, 30 F. T. C. 1625, made 
and entered its written opinion directing that said order be modified by 
substitution of words “are likely to be made” for “may be made” in sub- 
division 1 thereof, by substitution of words ‘are likely to be used” for 
“may be used” in subdivision 2 thereof, and by substitution of words “are 
likely to be given” for “may be given” in subdivision 8 thereof, and on 
February 19, 1940, entered its decree modifying Commission’s order as 
aforesaid directed, and, as so modified, affirmed said order and directed 
respondent to comply therewith— 

Requiring respondent, its officers, etc., in connection with offer, ete., of candy 
in interstate commerce or in the District of Columbia, forthwith to cease 
and desist from (1) selling, etc., candy so packed, etc., that sales thereof 
to the general public are to be made or are likely to be made by means of a 
lottery, etc. (2) supplying, ete., dealers with packages, ete, of candy 
which are used, or which are likely to be used, to conduct a lottery, etc., 
in sale, ete., of candy therein contained to public, or (3) supplying, etc., 
dealers, for sale to public, with packages, etc, of candy composed of 
individually wrapped pieces of candy of uniform size and shape and of 
different colors, together with larger pieces of candy or any other mer- 
chandise, which said larger pieces of candy or other merchandise are to 
be or likely to be given as prizes to the purchasers procuring pieces of 
Said candy of a particular color, as in said order below set forth. 


Before Mr. Miles J. Furnas and Mr. William C. Reeves, trial 
examiners. 

Mr. D. CG. Daniel for the Commission. 

Mr. Louis H. Solomon, of New York.City, for respondent. 


Moptrrep Orprer To CrAsE AND Desist 


This proceeding having been heard by the Federal Trade Commis- 
sion on the complaint of the Commission, the answer of the respond- 
ent, the testimony and other evidence, and briefs and oral arguments 
for the respective parties; and the Commission having on December 
7, 1938, made its findings as to the facts and conclusion that the 
respondent Sweets Co. of America, Inc., had violated the provisions 
of the Federal Trade Commission Act; and having on December 7, 
1938, issued and subsequently served, upon the respondent, its order 
to cease and desist from said violations; and the respondent Sweets 
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Co. of America, Inc., having thereafter petitioned the United States 
Circuit Court of Appeals for the Second Circuit to review and set 
aside said order to cease and desist; and said Court, on January 29, 
1940, having made and entered its written opinion directing that 
said order to cease and desist be modified by the substitution of the 
words “are likely to be made” for “may be made” in subdivision 1 
thereof, by the substitution of the words “are likely to be used” for 
“may be used” in subdivision 2 thereof, and by the substitution of 
the words “are likely to be given” for “may be given” in subdivision 
3 thereof, and that, as so modified, the said order be affirmed; and the 
Court, on February 19, 1940, having enterd its decree modifying the 
Commission’s order as directed in its opinion, and, as so modified, 
affirming it and directing the respondent to comply therewith; and 
the Court, having, in its decree, directed the Commission to modify 
its said order to cease and desist as set forth in said decree— 

Now, therefore, Pursuant to the mandate in said decree, and to the 
provisions of subsection (i) of section 5 of the Federal Trade Com- 
mission Act, the Commission issues this its modified order to cease 
and desist in conformity with said decree: 

It is ordered, That the respondent Sweets Co. of America, Inc., 
it officers, representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of candy in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

1. Selling and distributing candy so packed and assembled that. 
sales of such candy to the general public are to be made or are likely 
to be made by means of a lottery, gambling device, or gift enterprise. 

2. Supplying to or placing in the hands of dealers, packages or 
assortments of candy which are used or which are likely to be used to 
conduct a lottery, gambling device, or gift enterprise in the sale or 
distribution of said candy contained in the said packages or assort- 
ments to the public. 

3. Supplying to or placing in the hands of dealers for sale to the 
public packages or assortments of candy composed of individually 
wrapped pieces of candy of uniform size and shape and of different 
colors, together with larger pieces of candy or any other merchan- 
dise, which said larger pieces of candy or other merchandise are to 
be or are likely to be given as prizes to the purchasers procuring 
pieces of said candy of a particular color. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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MANHATTAN HAT CO., INC., AND HARRY SAMNICK, 
JACOB SAMNICK, AND LOUIS REINKEN, INDIVID- 
UALLY AND AS OFFICERS OF MANHATTAN HAT CO., 
INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 1898. Complaint, Dec. 15, 1939 *—Decision, May 28, 1940 


Where a corporation and three individuals, who were president, secretary, and 
treasurer thereof, and managed, controlled and dominated its affairs and 
activity, engaged in manufacture and sale of men’s felt hats and caps 
from old, worn and previously-used hat bodies which they purchased and 
which, after being cleaned, steamed, ironed, and shaped by them, and in 
some instances fitted with new trimmings, sweatbands, linings, and size 
labels, had the appearance of new hats and caps; acting in conjunction 
and cooperation with each other in acts, practices and methods below 
set forth and in substantial competition with others also engaged in sale 
and distribution of such products in commerce among the various States 
and in the District of Columbia— 

Sold said hats and caps, with appearance aforesaid, and with no marking or 
designation stamped thereon to indicate to purchasing public that they 
were made from old, worn and previously used hat bodies and other 
materials, to wholesale jobbers and retailers, who resold such articles to 
purchasing public without disclosing facts aforesaid and under such cir- 
cumstances as to indicate that said hats and. caps were in fact new, and 
failed, through use of words “Made Over” in inconspicuous and illegible 
type and in connection with and in proximity to such legends as “DeLuxe 
Quality” stamped or imprinted on said hats and caps, to apprise prospective 
purchasers that said articles were made from old, worn, and previously 
used hat bodies rather than from shop-worn hats which had never been 
worn or used, as made by various manufacturers from shop-worn new hats 
reclaimed from merchants’ shelves and never used or worn, and cleaned, 
steamed and renovated by manufacturers in practically same manner as 
with hats made from old and previously used hat bodies; 

With effect of misleading and deceiving substantial number of members of 
purchasing public into erroneous and mistaken belief that said hats and 
caps were made from new and unused materials or from hat bodies 
which were merely shop-worn and which had not been previously used, and 
with result, as consequence of such belief, that purchasing public was induced 
to, and did, purchase substantial quantities of their said hats and caps, 
and trade was thereby diverted unfairly to them from their competitors, 
many of whom do not misrepresent their products; to the substantial 
injury of competition in commerce: 


1 Amended and supplemental. 
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Held, That such acts and practices, under the circumstances set forth, were all 
to the prejudice and injury of the public and of their competitors, and 
constituted unfair methods of competition in commerce and unfair and 
deceptive acts and practices therein. 


Mr. Robert Mathis, Jr. for the Commission. 
Mr. Samuel L. Miller, of New York City, for Manhattan Hat Co., 
Ine: 
AMENDED AND SUPPLEMENTAL COMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Manhattan Hat Co., 
Inc., a corporation, and Harry Samnick, Jacob Samnick, and Louis 
Reinken, individually and as officers of said Manhattan Hat Co., Inc., 
hereinafter referred to as respondents, have violated the provisions 
of said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
amended and supplemental complaint, stating its charges in that 
respect as follows: 

ParacrarH 1. Respondent Manhattan Hat Co., Inc., is now and 
has been at all times mentioned herein a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of New York. Respondents Harry Samnick, Jacob Samnick, and 
Louis Reinken, are individuals and are president, secretary, and treas- 
urer, respectively, of respondent Manhattan Hat Co., Inc., and as 
such manage, control, and dominate its corporate affairs and activities. 
All of the respondents have acted in conjunction and cooperation with 
each other in carrying out the acts and practices, and methods, herein- 
after alleged. All have their offices and principal place of business 
at 124 Wooster Street in the city of New York, State-of New York. 

Respondents are now, and for some time last past have been, engaged 
in the manufacture, sale, and distribution of men’s felt hats and caps 
of the character hereinafter set forth. Respondents cause their said 
products when sold to be transported from their place of business in 
the State of New York to the purchasers thereof located in various 
other States of the United States and in the District of Columbia. 
Respondents maintain and at all times mentioned herein have main- 
tained a course of trade in said products in commerce among and 
between the various States of the United States and in the Dee of 
Columbia. 

Par. 2. In the course and conduct of their said business respond- 
ents are now and have been at all times referred to herein, in sub- 
stantial competition with other corporations and individuals, and 
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with firms and partnerships, also engaged in the sale and distribu- 
tion of men’s hats and caps in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents buy old, worn, and previously used hat bodies, which are cleaned, 
steamed, ironed, and shaped by respondents and in somie instances 
fitted with new trimmings, sweat bands, linings, and size labels. 
Such hats are then sold by respondents to wholesalers, jobbers and 
retailers who in turn sell said products to the purchasing public. 

Par. 4. The aforesaid old, worn and previously used hat bodies, 
after having been reconditioned and refitted as aforesaid, have the 
appearance of new hats and caps, and said hats and caps are sold by 
respondents to wholesalers, jobbers, and retail dealers without any 
marking or designation stamped thereon to indicate to the purchas- 
ing public that said hats and caps were manufactured from old, 
worn, and previously used hat bodies and other materials. Said 
hats and caps are also resold by jobbers and wholesalers to retail 
dealers who sell them to the purchasing public without disclosing 
the fact that said hats and caps are manufactured from, old felt hat 
bodies and other materials which have been previously worn, and 
under such circumstances as to indicate that said hats and caps are 
in fact new hats and caps. 

Respondents also cause to be stamped or imprinted in said hats 
and caps the legend “DeLuxe Quality” and other legends of similar 
import, and in connection with and in proximity to such legends, the 
respondents also cause to be placed in said hats and caps in incon- 
spicuous and illegible type the further legend “Made Over.” 

It is the practice of various manufacturers of hats and caps to 
manufacture finished hats and caps from perviously used hat bodies 
and from felt hat bodies obtained from new but shop-worn hats, as 
well as from newly manufactured materials. Shop-worn hats are 
new hats which have been reclaimed from merchants’ shelves by said 
hat and cap manufacturers and which have never been used or worn. 
Said shop-worn hats are cleaned, steamed and renovated by said hat 
manufacturers in practically the same manner as hats made from 
old previously used hat. bodies. 

The use by respondents of the mere term, “Made Over,” to desig- 
nate their said hats and caps, is wholly insufficient to apprise pros- 
pective purchasers of the fact that such hats and caps are made from 
old, worn, and previously used hat bodies, rather than from shop- 
worn hats which have never been worn or used. 

Par. 5. The use by respondents of the acts and practices above set 
forth has the capacity and tendency to, and does, mislead and deceive 

260605™—41—vol. 30 —85 


1304 FEDERAL TRADE COMMISSION DECISIONS 
Findings 30 F. T. 0. 


a substantial number of members of the purchasing public into the 
erroneous and mistaken belief that said hats and caps are manufac- 
tured from new and unused materials or from hat bodies which are 
merely shopworn and which have not been previously used. As a 
result of such erroneous and mistaken belief the purchasing public 
is induced to, and does, purchase substantial quantities of respondents’ 
products. 

In consequence thereof trade has been diverted unfairly to respond- 
ents from their competitors, many of whom do not misrepresent their 
products, and thereby substantial injury has been done and is now 
being done by respondents to competition in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 6. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and- 
constitute unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce within the intent and mean- 
ing of the Federal Trade Commission Act. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 15th day of December 1939, 
issued and thereafter served its amended and supplemental complaint 
in this proceeding upon the respondents, Manhattan Hat Co., Inc., a 
corporation, and Harry Samnick, Jacob Samnick, and Louis Reinken, 
individually and as officers of Manhattan Hat Co., Inc., a corporation, 
charging them with the use of unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce in 
violation of the provisions of said act. On April 5, 1940, the respond- 
ents filed their answer, in which answer respondents admitted all the 
material allegations of fact set forth in said complaint and waived all 
intervening procedure and further hearings as to said facts. There- 
after the proceeding regularly came on for final hearing before the 
Commission on the said complaint and the answer thereto, and the 
Commission, having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


ParaGRraPH 1. Respondent Manhattan Hat Co., Inc., is now and has 
been at all times mentioned herein a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
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New York. Respondents Harry Samnick, Jacob Samnick, and Louis 
Reinken, are individuals and are president, secretary, and treasurer, 
respectively, of respondent Manhattan Hat Co., Inc., and as such man- 
age, control, and dominate its corporate affairs and activities. All 
of the respondents have acted in conjunction and cooperation with 
each other in carrying out the acts, practices and methods herein- 
after alleged. All have their offices and principal place of business 
at 124 Wooster Street in the city of New York, State of New York. 

Respondents are now, and for some time last past have been, 
engaged in the manufacture, sale and distribution of men’s felt hats 
and caps of the character hereinafter set forth. Respondents cause 
their said products, when sold, to be transported from their place 
of business in the State of New York to the purchasers thereof located 
in various other States of the United States and in the District of 
Columbia. Respondents maintain and at all times mentioned herein 
have maintained a course of trade in said products in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of their said business respondents 
are now and have been at all times referred to herein, in substantial 
competition with other corporations and individuals, and with firms 
and partnerships, also engaged in the sale and distribution of men’s 
hats and caps in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, respond- 
ents buy old, worn, and previously used hat bodies, which are cleaned, 
steamed, ironed, and shaped by respondents and in some instances 
fitted with new trimmings, sweat bands, linings, and size labels. Such 
hats are then sold by respondents to wholesalers, jobbers, and retailers 
who in turn sell said products to the purchasing public. 

Par. 4. The aforesaid old, worn and previously used hat bodies, 
after having been reconditioned and refitted as aforesaid, have the 
appearance of new hats and caps, and said hats and caps are sold by 
respondents to wholesalers, jobbers and retail dealers without any 
marking or designation stamped thereon to indicate to the purchas- 
ing public that said hats and caps were manufactured from old, 
worn, and previously used hat bodies and other materials. Said hats 
and caps are also resold by jobbers and wholesalers to retail dealers 
who sell them to the purchasing public without disclosing the fact 
that said hats and caps are manufactured from old felt hat bodies 
and other materials which have been previously worn, and under 
such circumstances as to indicate that said hats and caps are in fact 


new hats and caps. 
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Respondents also cause to be stamped or imprinted in said hats and 
caps the legend “DeLuxe Quality” and other legends of similar im- 
port, and in connection with and in proximity to such legends, the 
respondents also cause to be placed in said hats and caps in incon- 
spicuous and illegible type the further legend “Made Over.” 

It is the practice of various manufacturers of hats and caps to 
manufacture finished hats and caps from previously used hat bodies 
and from felt hat bodies obtained from new but shop-worn hats, as 
well as from newly manufactured materials. Shop-worn hats are 
new hats which have been reclaimed from merchants’ shelves by said 
hat and cap manufacturers and which have never been used or worn. 
Said shop-worn hats are cleaned, steamed, and renovated by said 
hat manufacturers in practically the same manner as hats made from 
old, previously used, hat bodies. 

The use by respondents of the mere term, “Made Over,” to designate” 
their said hats and caps, is wholly insufficient to apprise prospective 
purchasers of the fact that such hats and caps are made from old, 
worn, and previously used hat bodies, rather than from shop-worn 
hats which have never been worn or used. 

Par. 5. The use by respondents of the acts and practices above 
set forth has the capacity and tendency to, and does, mislead and 
deceive a substantial number of members of the purchasing public 
into the erroneous and mistaken belief that said hats and caps are 
manufactured from new and unused materials or from hat bodies 
which are merely shop-worn and which have not been previously 
used. As a result of such erroneous and mistaken belief the pur- 
chasing public is induced to, and does, purchase substantial quantities 
of respondents’ products. 

In consequence thereof trade has been diverted unfairly to respond- 
ents from their competitors, many of whom do not misrepresent their 
products, and thereby substantial injury has been done and is now 
being done by respondents to competition in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondents, as herein found, 
are all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the Com- 
mission and the answer of respondents, in which answer respondents 
admit all the material allegations of fact set forth in said amended 
and supplemental complaint and state that they waive all intervening 
procedure and further hearing as to said facts, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondents, Manhattan Hat Co., Inc., a 
corporation, its officers, and Harry Samnick, Jacob Samnick, and 
Louis Reinken, individually and as officers of said corporation, 
respondents’ representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offering 
for sale, sale and distribution of hats and caps in commerce, as com- 
merce is defined in the Federal Trade Commission Act, do forthwith 
cease and desist from: 

1. Representing that hats or caps composed in whole or in part of 
used or second-hand materials are new or are composed of new 
materials by failure to stamp on the sweat bands thereof, in con- 
spicuous and legible terms which cannot be removed or obliterated 
without mutilating the sweat bands, a statement that said products 
are composed of second-hand or used materials, provided that if 
sweat bands are not affixed to such hats or caps then such stamping 
must appear on the bodies of such hats or caps in conspicuous and 
legible terms which cannot be removed or obliterated without 
mutilating said bodies. 

2. Representing in any manner that hats or caps made in whole or 
in part from old, used or second-hand materials are new or are 
composed of new materials. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which they 
have complied with this order. 
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In roe MatTrer oF 
CRETE MILLS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3408. Complaint, May 6, 1938—Decision, May 28, 1940 


Where a corporation engaged in milling and selling feed for animals, includng its 
“Victor Chick Pellets” chicken feed, to purchasers in various other States, 
in substantial competition with others engaged in sale and distributon of 
similar products in commerce among the various States and in the District 
of Columbia, and including those who make, sell, and distribute similar 
products in commerce as aforesaid and do not in any way misrepresent the 
quality or character of their respective goods— 

(a) Represented, through advertisements in newspapers, farm papers, and by 
radio broadcasts that its said pellets would grow chicks faster, healthier, 
and cheaper with less likelihood of disease or death than any other feed, 
regardless of price, and that chicks fed therewith reached the egg-laying 
period in 4 weeks’ less time than those fed mash feed and lay invarably at 
the age of 5 months, and that said pellets cost less and excel all other 
feeds, regardless of price; 

Facts being that use of such pellets, compared with those of other feeds of same 
general formula, kind, and quality, would not grow chicks faster, healthier, 
or more cheaply than other feeds, and use thereof, compared with other 
comparable feeds, as aforesaid, would not reduce costs substantially nor 
lessen mortality rate, and said pellets, subject to aforesaid qualification, 
did not exceed all other feeds nor assure one of greater poultry profits, and 
they were not the only feed which was properly digested by chicks, and said 
pellets would not cause chickens to produce eggs within any definite time 
or period earlier than chicks fed other feeds of similar composition; and 


(0) Represented, as aforesaid, that any other feed that did not contain kiln- | 


dried corn was dangerous to the health and life of chicks, and that said 
pellets would keep indefinitely, and that there was no possibility of any 
ingredient therein getting rancid or moldy and causing chick deaths; 

Facts being corn other than kiln-dried is not dangerous and does not, absent an 
excess of moisture, become moldy, and said pellets would not keep indefi- 
nitely under all conditions or be free from rancidity or mold; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that all said representations were true, 
and with result, as consequence of such belief, that number of consuming 
public purchased substantial volume of its product, and trade was diverted 
unfairly to it from its competitors engaged in sale and distributon in com- 
merce of products intended and used for purpose for which it reeommended 
its said feed, and who truthfully represent the effectiveness of their 
respective products: 

Held, That such acts and practices under the circumstances set forth, were all 
to the prejudice and injury of the public and its competitors, and constituted 
unfair methods of competition in commerce. 


CRETE MILLS 1309 
1308 Complaint 


Before Mr. Miles J. Furnas and Mr. Arthur F. Thomas, trial 
examiners. 

Mr. R. A. McOuat for the Commission. 

Perry, Van Pelt & Marti, of Lincoln, Nebr., for respondent. 


ComMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Crete Mills, a 
corporation, hereinafter referred to as respondent, has violated the 
provisions of the said act, and it appearing to the Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in this respect as 
follows: 

Paracrapy 1. Respondent, Crete Mills, is a corporation organized 
under the laws of the State of Nebraska, with its principal office at 
Crete, Nebr. 

Respondent is engaged in the business of milling and selling feed 
for animals, including a chicken feed manufactured and sold under 
the trade name of “Victor Chick Pellets.” Respondent causes said 
products when sold to be shipped or transported from its aforesaid 
place of business in the State of Nebraska to purchasers thereof 
at their various places of location in States of the United States 
other than the State of Nebraska and in the District of Columbia. 
Respondent maintains, and during all the times herein mentioned 
has maintained, a course of trade in said products so sold by it 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 2. Respondent is, and at all times herein mentioned has been, 
in substantial competition with other corporations, and with per- 
sons, firms, and partnerships likewise engaged in the sale and dis- 
tribution of chick feeds and other milling products similar to those 
sold by the respondent in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course of its said business, as hereinabove described, 
and for the purpose of inducing the purchase of its products, re- 
spondent has made extravagant, deceptive, false, and misleading 
statements concerning the efficacy and effect of its products and the 
results that are achieved by using it as chick feed, by means of 
advertisements inserted in newspapers and magazines, and by printed 
pamphlets, letters, testimonials, and radio programs broadcast over 
the air. The following are examples of the many representations 
that are false and misleading: 
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Victor Chick Pellets will grow your chicks faster, healthier, and cheaper, than 
any other feed, regardless of price. 

This year any feed that does not contain kiln dried corn, that is, artificially 
dried corn, and corn products, may kill your chicks, since last year’s corn crop 
contained moisture in excess of the amount that it can carry safely in baby 
chick feeds. 

Chicks fed Victor Chick Pellets reach the egg-laying stage in four weeks less 
time than those fed mash feed. 

You save over 20% in your feed costs, lower your mortality rate and bring 
your pullets to the laying stage in four weeks less time by feeding the modern, 
economical feed—Victor Chick Pellets. 

Why not use the feed that will shorten the period to profits from your poultry 
by four weeks and feed Victor Chick Pellets? From every angle, increased 
growth, cleanliness, economy, lower mortality, less disease, Victor Chick Pellets 
excell all other feeds regardless of price. 

One of the many advantages of the modern chick feed—Victor Chick Pellets— 
is that chick feed in pellet form will keep indefinitely. There is no possibility 
of any ingredient in the feed getting rancid, or mouldy, causing chick deaths, 
nor will any of the ingredients lose their feeding value through deterioration. 

Victor Chick Pellets will invariably insure eggs in 5 months—and you'll get 
more eggs and better quality eggs. That’s because Victor Chick Pellets contain 
the 19 ingredients vital to chick health, growth and vitality. 

19 prescribed ingredients that will insure eggs in 5 months. 

All of said statements, together with similar statements appearing 
in the respondent’s advertising literature and in broadcasts of its 
radio programs, purport to be descriptive of respondent’s product and 
of its efficacy in use as a chick feed. In all of its advertising litera- 
ture, its radio broadcasts, and through other means, respondent repre- 
sents through the statements and representations herein set out and 
other statements of similar import and effect (1) that Victor Chick 
Pellets will grow chicks faster, healthier, cheaper, with less liability 
to disease or death than any other feed regardless of price; (2) that 
any other feed that does not contain kiln-dried corn is dangerous to 
health and life of chicks; (3) that’ chicks which are fed Victor Chick 
Pellets reach the egg-laying period in 4 weeks’ less time than those 
fed mash feed; (4) that Victor Chick Pellets will keep indefinitely ; 
(5) that there is no possibility of any ingredient in the feed getting 
rancid or moldy, causing chick deaths; (6) that pullets fed upon 
respondent’s product will invariably lay eggs at the age of 5 months; 
(7) that Victor Chick Pellets cost less and excel all other feeds 
regardless of price. 

Par. 4. The representations made by the respondent with respect 
to the efficacy and effect of its product are false, deceptive, misleading, 
and grossly exaggerated. 

In truth and in fact Victor Chick Pellets will not grow chicks 
faster, healthier, or cheaper nor with less liability to disease or death 
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than any other feed regardless of price. Chicks which are fed Victor 
Chick Pellets do not reach the egg-laying period in 4 weeks’ less 
time than those chicks fed mash feed, nor will they invariably lay 
eggs at the age of 5 months. Other feeds which do not contain kiln- 
dried corn are not necessarily dangerous to chicks. Respondent’s 
product will not keep indefinitely. It will get rancid and moldy 
under precisely the same conditions which would cause any chick 
feed in pellet form to become rancid and moldy. Many other types 
of chick feed are as good as respondent’s product and cost no more. 
Par. 5. The false and misleading representations used by the re- 
spondent, as set forth herein, in connection with the sale of its prod- 
uct, have the capacity to and tendency to, and do, mislead and deceive 
members of the purchasing public into the mistaken and erroneous 
belief that said representations are true and that said product will 
accomplish the results claimed. As a direct consequence of the false, 
deceptive, and misleading representations of the respondent and the 
erroneous and mistaken beliefs induced thereby, as herein set out, 
the purchasing public has purchased a substantial quantity of re- 
spondent’s product, with the result that trade has been diverted 
unfairly from competitors engaged in the business of distributing or 
selling other products designed for similar use, who truthfully adver- 
tise and represent the efficacy and effect of their respective products 
and the result that may be expected to obtain from the use thereof. 
As a result thereof, injury has been done and is now being done by 
the respondent to competition in commerce between and among the 
various States of the United States and in the District of Columbia. 
Par. 6. The aforesaid acts and practices of the respondent as 
herein alleged are to the prejudice of the public and respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on May 6, 1938, issued, and subse- 


quently served, its complaint in this proceeding upon respondent, 


Crete Mills, a corporation, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respond- 
ent’s answer thereto, testimony and other evidence in support of the 
allegations were introduced by R. A. McOuat, attorney for the Com- 
mission, and in opposition to the allegations of the complaint by 
Robert Van Pelt, attorney for the respondent, before Miles J. Furnas 
and Arthur F. Thomas, examiners of the Commission, theretofore 


1312 FEDERAL TRADE COMMISSION DECISIONS 
Findings 30 F. 1. C. 


duly designated by it, and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on said complaint, the answer thereto, testimony and other 
evidence, brief in support of the complaint (respondent not having 
filed brief or requested oral argument) ; and the Commission having 
duly considered the matter and being now fully advised in the prem- 
ises finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Crete Mills, is a corporation organ- 
ized and existing under the laws of the State of Nebraska, with its 


office and principal place of business located at Crete, Nebr., and is 


now and for more than 2 years last past has been engaged in the 
business of milling and selling feed for animals, including chicken 
feed manufactured and sold under the trade name of “Victor Chick 
Pellets,” and has caused its said product when sold to be transported 
from its place of business in the city of Crete, State of Nebraska, to 
purchasers located in various States of the United States other than 
the State of Nebraska. It maintains a course of trade in commerce 
in said products among and between the various States of the United 
States and in the District of Columbia. Respondent is now and for 
several years last past has been in substantial competition with other 
corporations, firms, and individuals likewise engaged in the sale and 
distribution of similar products in commerce among and between 
the various States of the United States and in the District of Columbia. 
There are competitors of the respondent who manufacture, sell, and 
distribute products similar to those of respondent among and a, 
the various States of the United States and in the District of Columbia 
who do not in any way misrepresent the quality or character of their 
respective products. 

Par. 2. In the course and conduct of its business as set out in para- 
graph 1 hereof, and for the purpose of inducing members of the 
public to purchase its said product, respondent has caused and causes 
advertising to be published in newspapers, farm papers, and by radio 
broadcasts, in which it represents that: 
ee med ese Hee will grow chicks faster, healthier, and 
cheaper with less likelihood of dises 
Sa pe oie disease or death than any other feed 

(6) Any other feed that does not contain kiln-dried corn is dan- 
gerous to the health and life of chicks; 
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(c) Chicks which are fed Victor Chick Pellets reach the egg-laying 
period in 4 weeks’ less time than those fed mash feed ; 

(dz) Victor Chick Pellets will keep indefinitely ; 

(e) There is no possibility of any ingredient in the feed getting 
rancid or moldy, causing chick deaths; 

(7) Pullets fed upon respondent’s product will invariably lay eggs at 
the age of 5 months; 

(7) Victor Chick Pellets cost less and excel all other feeds, regardless 
of price. 

Par. 3. The Commission finds that the use of Victor Chick Pellets, 
when compared with pellets of other feeds of the same general formula, 
kind, and quality, will not grow chicks faster, healthier, or cheaper 
than other feeds; other than kiln-dried corn is not dangerous and does 
not become moldy unless it contains an excess of moisture; as compared 
with other feeds of the same general formula, kind, and quality, the 
use of Victor Chick Pellets will not reduce feeds costs substantially 
nor lessen the mortality rate of chicks; as compared with other feeds 
of the same general formula, kind, and quality, Victor Chick Pellets 
do not excel all other feeds nor is one assured of greater poultry profits 
by feeding same; Victor Chick Pellets will not keep indefinitely under 
all conditions or be free from rancidity or mold; Victor Chick Pellets 
is not the only feed which is properly digested by chicks nor will it 
cause chickens to produce eggs within any definite time or period earlier 
than chicks fed other feeds of similar composition. 

Par. 4. The Commission further finds that the statements and rep- 
resentations made by the respondent in its advertising matter and radio 
broadcasts concerning the benefits to be derived from respondent’s 
product, Victor Chick Pellets, as herein set forth, have the capacity 
and tendency to and do mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that all 
said representations are true. As a result of this erroneous belief, 
a number of the consuming public has purchased a substantial volume 
of respondent’s product, with the result that trade has been diverted 
unfairly to the respondent from its competitors engaged in the business 
of selling and distributing in commerce among and between the various 
States of the United States products intended and used for the purpose 
for which respondent recommends its said product, and who truthfully 
represent the effectiveness of their respective products. 


CONCLUSION 


The aforesaid acts and practices as herein found are all to the prej- 
udice and injury of the public and of respondent’s competitors and 
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constitute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, testimony, and other evidence taken before Miles J. Furnas 
and Arthur F. Thomas, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of the complaint and 
in opposition thereto, brief on behalf of the Commission filed herein 
(respondent not having filed brief or requested oral argument), and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act, 

It is ordered, That the respondent, Crete Mills, a corporation, its 
officers, representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution of its chicken feed now known as “Victor Chick Pel- 
lets,” or any other chicken feed containing substantially similar ingre- 
dients, whether sold under that name or any other name, in commerce 
as “commerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist from representing, directly or by inference, 
that: 

1. Said product will grow chicks faster, healthier, cheaper, and with 
less likelihood of disease or death than any other feed, regardless of 
price. 

2. Any feed containing corn other than kiln-dried is dangerous to 
the health and life of chicks. 

3. Chicks which are fed said product reach the egg-laying period in 
less time than those fed mash feed. 

. 4. Said product will keep indefinitely. 

5. There is no possibility of any ingredient in the feed getting rancid 
or moldy and causing chick deaths. 

6. Pullets fed upon respondent’s product will invariably lay eggs 
within any definite time or period earlier than chickens fed upon feeds 
of similar composition. 

7. Said product costs less than other similar feeds, or that re- 
spondent’s product excels all other feeds, regardless of price. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which it has 
complied with this order. 
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Syllabus 


In THE Marrer oF 


McDONNELL & SONS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3907. Complaint, Oct. 4, 1939—Decision, May 28, 1940 


Where a corporation engaged in sale of grave markers, monuments, memorials, 
and mausoleums, and in installation thereof in cemeteries, and in thus 
Selling its said products direct to owners of cemetery lots in various other 
States of the United States and in the District of Columbia, in active 
competition with others engaged in sale of similar products in commerce, 
as aforesaid, among practically all the States— 

Represented, through catalogs and advertising matter to which it gave wide 
distribution in various States, that sales of such markers, monuments, 
memorials, and mausoleums were made by it direct from quarry to cemetery 
and that it designed, manufactured, and erected memorials in any cemetery 
in the United States, and was one of the few erectors of monuments and 
memorials which owned quarries and a manufacturing plant at Barre, 
Vt., and made sales direct to cemetery lot owners, and that it was operating 
its quarry and finishing plant and that all work turned out by it was 
manufactured and finished by craftsmen in the plant and shops which it 
operated, and that its quarrying and manufacturing facilities placed it 
in a position to execute the highest grade of memorial work at the lowest 
possible cost, and illustrated its catalog and advertising with apparent 
pictures of the plant in active operation and men at work in its quarry; 

Facts being that, while business in question had been established over 80 
years ago by grandfather of president of said corporation, and continuously 
earried on in family since that time, and Said corporation did own a 
granite quarry and fully equipped plant at Barre, suitable for the finishing 
of granite parts for grave markers, and maintained an office in the plant 
building, in charge of the corporate vice president and treasurer, under 
whose direct supervision work produced for it as below set forth was 
gotten out, no granite had been produced from said quarry nor the finishing 
plant operated for some 5 or 6 years or more last past, and granite parts 
for grave markers, monuments, memorials, and mausoleums sold by it 
were produced for it by proprietors of finishing plants other than that owned 
by it, as aforesaid, and from another quarry, or quarries, and, while 
catalogs and other advertising aforesaid were gotten out when it was 
producing granite from its own quarries and operating its factory and 
finishing plant at Barre, it continued to distribute from supply thereof 
remaining, after discontinuance of operation, such catalogs and adver- 
tising to prospective customers in the various States, and reprints thereof 
after exhaustion of original supply; 

With capacity and tendency to mislead and deceive purchasing public, through 
representations that it was selling direct from quarry to cemetery and was 
prepared to render complete service in sale of its said grave markers, 
monuments, memorials, and mausoleums, many purchasers of which prod- 
ucts have preference for buying same directly from the quarry and the 
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manufacturer as securing them an advantage in lower prices and benefit 
of services not available in making such purchases through middlemen or 
wholesalers, and to cause members of public to purchase said various 
products from it in the mistaken belief that such grave markers, monu- 
ments, memorials, and mausoleums had been made from granite quarry 
operated by it and finished in a plant which it operated, and with result 
that trade was diverted unfairly to it from its competitors in commerce: 

Held, That said acts and practices, and statements and representations, under 
the circumstances as above set forth, were all to the prejudice and injury 
of the public and competitiors, and constituted unfair and deceptive acts 


and practices in commerce. 
Before Mr. William C. Reeves, trial examiner. 
Mr. William L. Pencke for the Commission. 
Burke & Desmond, of Buffalo, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions cf the Federal Trade Commission Act ‘ 


and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that McDonnell & Sons, 
Inc., hereinafter referred to as respondent, has violated the provi- 
sions of the said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrary 1, Respondent, McDonnell & Sons, Inc., is a corpora- 
tion organized, existing, and doing business under the laws of the 
State of New York, with its principal office and place of business at 
858-860 Main Street, Buffalo, N. Y. 

Par. 2. Said respondent is now, and for many years last past has 
been, engaged in the sale and distribution of grave markers, monu- 
ments, memorials, and mausoleums in commerce between and 
among the various States of the United States and in the District 
of Columbia. Respondent causes said products, when sold, to be 
shipped from its place of business in the State of New York to 
purchasers thereof located in various other States of the United 
States and in the District of Columbia. 

Respondent maintains and at all times mentioned herein has 
maintained a course of trade in said grave markers, monuments, 
memorials, and mausoleums in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. The respondent, McDonnell & Sons, Inc., in connection with 
the sale and distribution of said grave markers, monuments, memo- 
rials, and mausoleums, and for the purpose of inducing the purchase 
thereof, makes certain representations in its catalogs, pamphlets, 
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advertising literature, and otherwise, of which the following are 
typical examples; 

Direct from Quarry to Cemetery. 

We design, manufacture and erect memorials complete in any cemetery in 
the United States, * * * 

In one of its pamphlets appear illustrations of respondent’s marble 
quarry and finishing plant situated at Barre, Vt., which illustra- 
tions create the impression of said quarry and finishing plant being 
in active operation. Other representations made in said advertising 
literature are to the effect that— 

McDonnell & Sons are one of the few erectors of monuments and memorials 
owning quarries and a manufacturing plant at Barre, Vt. and selling direct 
to the cemetery lot owner. All work is finished in the firm’s plant at Barre, 
Vt., and shipped direct to all parts of the United States. * * * 

Manufactured by craftsmen at the McDonnell finishing plant and shops 
* * *, All work is finished in the firm’s plant at Barre, Vt. 

Our quarrying and manufacturing facilities place us in a position to execute 
the highest grade of memorial work at the lowest possible cost, and our setters 
are men of ability and experience. * * * 

Par. 4. All of said statements, together with similar statements 
appearing in respondent’s advertising literature, purport to represent 
to the purchasing public that the material used in respondent’s grave 
markers, monuments, memorials, and mausoleums is secured from the 
quarry owned by respondent; that all monuments or memorials are 
sold direct from respondent’s quarry to the ultimate consumer; that 
the completing and finishing of all work is performed in respondent’s 
own finishing plant at Barre, Vt., and shipped direct from said plant 
to the purchasers thereof. Respondent further represents and im- 
plies that all of the several steps in the manufacture of monuments 
and memorials from the time the marble is quarried from respond- 
ent’s quarry until the delivery of the finished product to the ultimate 
purchaser are taken exclusively in respondent’s own quarry and 
finishing plant. 

Par. 5. In truth and in fact, said statements and representations 
were and are false and misleading. While it is true that the re- 
spondent owns a quarry and a finishing plant at Barre, Vt., said 
quarry has not been in operation since the year 1928 and said finish- 
ing plant has not been in operation since the year 1932. In truth 
and in fact, all of respondent’s supply of marble is purchased from 
other quarries and all work is finished by other independent manu- 
facturers and finishing plants. 

Par. 6. Many purchasers of grave markers, monuments, memorials, 
and mausoleums show a preference for products which may be pur- 
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chased directly from the quarrier and manufacturer in the belief 
that in so purchasing they may have the advantage of cheaper prices 
and the benefit of services which would not be available if said pur- 
chases would have to be made through middlemen or wholesalers. 
The respondent by representing to the purchasing public that it is 
selling its products direct from quarry to cemetery and rendering 
one complete service leads the purchasing public into the mistaken 
belief that it in fact furnished the material for said products from 
its own quarry and completes the manufacture in its own finishing 
plant. 

Par. 7. The use by the respondent of the foregoing false, mislead- 
ing, and deceptive statements and representations hereinabove set 
forth in selling said grave markers, monuments, memorials, and 
mausoleums had, and now has the capacity and tendency to, and 
does, mislead and deceive a substantial portion of the purchasing 
public into buying said grave markers, monuments, memorials, and 
mausoleums in the erroneous beliefs that such representations are 
true and that respondent is in fact using marble’ from its own quarry 
and manufacturing and finishing its products in its own finishing 
plant. 

Par. 8. The aforesaid acts and practices of respondent, as herein 
alleged, are all to the prejudice and injury of the public, and con- 
stitute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Frnprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 4, 1939, issued its complaint 
in the above-entitled proceeding and caused same to be served upon 
the respondent, McDonnell & Sons, Inc., a corporation, charging it 
with the use of unfair and deceptive acts and practices in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint and the filing of an answer thereto by said respondent, Wil- 
lam C, Reeves, an examiner for said Commission, was designated and 
appointed to take testimony and to receive evidence in said proceeding, 
and, pursuant thereto, a hearing was held at Buffalo, N. Y., on Novem- 
ber 18, 1939, at which hearing testimony was introduced and evidence 
received in support of the charges stated in the complaint at the 
instance of William L. Pencke, counsel for the Commission, and in 
opposition thereto by Thomas C. Burke, and Charles S. Desmond, of 
the firm of Burke & Desmond, of Buffalo, N. Y., which testimony was 
reduced to writing and filed in the office of the Commission, together 
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with numerous pieces of documentary evidence received as exhibits. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission upon the said complaint and answer thereto, the testi- 
mony and other evidence, briefs by counsel for the Commission and 
counsel for the respondent and the oral argument of the respective 
counsel and the Commission having duly considered the matter and 
being fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, McDonnell & Sons, Inc., is a cor- 
poration organized under the laws of the State of New York, with 
principal places of business at Buffalo in said State and at Barre, in 
the State of Vermont. It is engaged in the business of the sale of 
grave markers, monuments, memorials, and mausoleums, and the in- 
stallation of same, in cemeteries in various States of the United States. 
Such sales are made by respondent direct to owners of lots in ceme- 
teries. Respondent causes the markers, monuments, memorials, and 
mausoleums sold by it to be transported, when sold, from Barre in 
the State of Vermont, or from Buffalo, in the State of New York, 
through and into various other States of the United States and into 
the District of Columbia to the respective purchasers thereof, and in 
the course and conduct of its said business respondent has been, and is 
now, in active competition with various persons and partnerships and 
other corporations also engaged in the sale of similar grave markers, 
monuments, memorials, and mausoleums in commerce among prac- 
tically all of the States of the United States. 

Par. 2. The business conducted by the respondent was established 
about 82 years ago by the grandfather of the president of the respond- 
ent, and at all times since it was established, such business has been 
carried on first by the original proprietor and since his death by his 
descendants, and all the capital stock of the respondent has been 
owned by descendants of such original proprietor, except that the 
widow of one of such descendants was active in the business as an 
officer and stockholder for a number of years after the death of her 
husband. The main sales office of the respondent is located at Buffalo, 
N. Y. It owns a granite quarry, consisting of a 40-acre tract of land 
at Barre, Vt. It also owns a fully equipped plant located on a 4-acre 
tract of land at Barre, Vt., which plant is suitable for the finishing 
of granite parts of grave markers. No granite has been produced 
from such quarry since about 1931, and the finishing plant has not 
been operated since 1932, but respondent maintains an office in the 
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plant building, which office is in charge of the vice president and 
treasurer of respondent. Since 1932 granite parts for grave markers 
monuments, memorials, and mausoleums sold by respondent have been 
produced for respondent by proprietors of finishing plants other than 
that owned by respondent and from granite taken from the quarry 
operated by the firm of Wetmore & Morse, at Barre, Vt., except in a 
small number of instances in, which the customer specified that the 
granite from another quarry be used, but in all instances the work 
produced for respondent by others has been gotten out. under the 
direct supervision of the vice president and treasurer of respondent, 
located at its office at Barre, Vt. 

Par. 3. The respondent, in the course and conduct of its business, 
as set out in paragraphs 1 and 2 hereof, for the purpose of inducing 
members of the public to purchase the grave markers, monuments, 
memorials, and mausoleums, offered for sale and sold by it made use 
of catalogs and advertising matter which it gave wide distribution in 
various States which catalogs and advertising matter contained rep- 
resentations to the effect that sales of such markers, monuments, 
memorials, and mausoleums were made by respondent direct from 
quarry to cemetery; that respondent designed, manufactured, and 
erected memorials in any cemetery in the United States; that re- 
spondent was one of the few erectors of monuments and memorials 
which owned quarries and a manufacturing plant at Barre, Vt., 
and made sales direct to the cemetery lot owners; that respondent 
was operating its quarry and finishing plant and that all work 
turned out by it was manufactured and finished by craftsmen in the 
plant and shops operated by respondent; that the quarrying and 
manufacturing facilities of respondent placed it in a position to exe- 
cute the highest grade of memorial work at the lowest possible cost. 
The catalogs and advertising were illustrated by what would appear 
to be pictures of the plant in active operation and with men at work 
at its quarry. At the time the original of these catalogs and pieces 
of advertising matter was gotten out by respondent, it was then 
producing granite from its own quarries and was operating its factory 
and finishing plant at Barre, Vt., but when such operations were 
discontinued by respondent it had on hand a supply of such catalogs 
and advertising matter which it continued to distribute to prospec- 
tive customers in various States of the United States and when that 
supply was exhausted it had made reprints of same and continued 
their distribution. 

Par. 4. Many purchasers of grave markers, monuments, memo- 
rials, and mausoleums have a preference for ‘stich grave markers, 
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monuments, memorials, and mausoleums which may be purchased 
directly from the quarrier and manufacturer in the belief that in so 
purchasing they may have an advantage of lower prices and the 
benefit of services which would not be available when purchases are 
made through middlemen or wholesalers. The representations made 
by respondent to the purchasing public to the effect that it has been 
selling grave markers, monuments, memorials, and mausoleums di- 
rect from quarry to cemetery and was prepared to render one com- 
plete service, have the capacity and tendency to mislead and deceive 
the purchasing public and to cause members of the public to pur- 
chase grave markers, monuments, memorials, and mausoleums from 
respondent in the mistaken belief that such grave markers, monu- 
ments, memorials, and mausoleums had been made from granite 
produced from a quarry operated by respondent and had been fin- 
ihshed in a plant operated by respondent, and as a result trade has 
been diverted unfairly to respondent from its competitors in com- 
merce between and among various States of the United States. 


CONCLUSION 


The acts and practices of the respondent, and the statements and 
representations made by it, as herein set forth, have been, and are, 
all to the prejudice and injury of the public and to the competitors of 
respondent and constitute unfair and deceptive acts and practices 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before William C. Reeves, an 
examiner of the Commission theretofore duly designated by it, in sup- 
port of the allegations of said complaint and in opposition thereto, 
briefs filed herein and oral arguments by William L. Pencke, counsel 
for the Commission, and by Thomas C. Burke, counsel for the respond- 
ent, and the Commission having made its findings as to the facts and 
its conclusion that the respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, McDonnell & Sons, Inc., its 
officers, representatives, agents, and employees, directly or through 
any corporate or other device, in connection with the offering for sale, 
sale, and distribution of granite grave markers, monuments, memorials, 
and mausoleums in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, do forthwith cease and desist from : 
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Representing that products which are not made from granite ob- 
tained from a quarry owned by the respondent, are sold direct from 
the quarry to the ultimate purchaser; or that the granite from which 
such products are made is produced in a quarry owned and operated 
by the respondent; or that products which are not manufactured and 
finished in a plant owned, operated, or controlled by the respondent, 
are made or manufactured by the respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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THE HYDROSAL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 4049. Complaint, Mar. 6, 1940—Decision, May 28, 1940 


Where a corporation engaged in sale and distribution of its “Hydrosal Liquid” 
and “Hydrosal Ointment,” to purchasers in various other States and in the 
District of Columbia; in advertisements thereof which it disseminated and 
caused to be disseminated through the mails, by insertion in newspapers 
and periodicals having general circulation, and in circulars and other 
printed or written matter distributed in commerce, and by other means, 
and which were intended or likely to induce purchase of its said products— 

Represented, directly and by implication, that said products possessed remedial, 
curative, or healing properties with respect to eczema, piles, athlete’s foot, 
and poison ivy, anc with respect to those disorders characterized by or 
associated with pimples and with skin rashes, outbreaks, and itches, includ- 
ing foot and toe itches and skin itches generally, and that they possessed 
therapeutic properties of value in the treatment of said various ailments 
and conditions, in excess of temporary relief from itching symptom associ- 
ated therewith, and were adopted by and used in many hospitals and also 
by many doctors; 

Facts being they did not possess any remedial, curative, or healing properties 
for aforesaid ailments and conditions, nor possess any therapeutic properties 
of beneficial value in the treatment thereof in excess of affording temporary 
relief from the symptom of itching usually associated with or accompany- 
ing said diseases or disorders, by virtue of the emollient and astringent 
properties which they possessed and which might serve, at most, aS pallia- 
tives for such temporary relief, and they had not been adopted by hospitals 
or doctors generally, and were not generally thus used, and representations 
used and disseminated by it as above set forth were grossly exaggerated, 
misleading, and untrue, and constituted false advertisements; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that such false statements, representa- 
tions, and advertisements were true, and into purchase of its said 
medicinal preparations as result of such statements, representations, and 
advertisements : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice and injury of the public and constituted unfair and 
deceptive acts and practices in commerce. 


Mr. J. W. Brookfield, Jr. for the Commission. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that The Hydrosal Co., 
a corporation, hereinafter referred to as respondent, has violated 
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the provisions of said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapu 1. Respondent, The Hydrosal Co., is a corporation, or- 
ganized and existing under and by virtue of the laws of the State 
of Ohio, with its principal office and place of business located at 333 
East Eighth Street, Cincinnati, Ohio. The respondent is now, and 
for more than 2 years last past has been, engaged in the business of 
selling and distributing two medicinal preparations known as 
“Hydrosal Liquid” and “Hydrosal Ointment.” In the course and 
conduct of its business, respondent causes said medicinal prepara- 
tions, when sold, to be transported from its place of business in the 
State of Ohio to the purchasers thereof located in various other 
States of the United States and in the District of Columbia. Re- 
spondent maintains, and at all times herein mentioned has main- 
tained, a course of trade in said medicinal preparations in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent had disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertise- 
ments concerning its said products by United States mails, by in- 
sertion in newspapers and periodicals having a general circulation 
and also in circulars and other printed or written matter, all of 
which are distributed in commerce among and between the various 
States of the United States; and by other means in commerce, as 
commerce is defined in the Federal Trade Commission Act, for the 
purpose of inducing, and which are likely to induce, directly or in- 
directly, the purchase of said products; and has disseminated and 
is now disseminating, and has caused and is now causing the dis- 
semination of, false advertisements concerning its said products, by 
various means, for the purpose of inducing, and which are likely to 
induce, directly or indirectly, the purchase of its said products in 
commerce, as commerce is defined in the Federal Trade Commission 
Act. Among, and typical of the false statements and representa- 
tions contained in said advertisements, disseminated and caused to be 
disseminated, as aforesaid, are the following: 
perth Been ee ees aid oe pousaads whe formerly suf- 

g g of eczema, dry, itching skin, piles, cracked, 


itching toes, surface pimples and other externally caused irritations. 
Promotes healing. 


First adopted by many doctors in hospitals. 
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It has aided thousands who formerly suffered from itching, burning eczema, 
itching skin and other externally caused skin irritations. 

SURFACE PIMPLES. Thousands now clearing them with the aluminum 
ointment. 


Tests in many hospitals show its remarkable power in clearing surface pimples 
and other externally caused skin irritations. 

If you suffer from eczema, rash and other externally caused skin irritations, 
try the ointment used by many doctors and hospitals. 

Thousands say Hydrosal brings amazingly fast, thorough relief. 

Romance faded because her face was disfigured with ugly pimples. When 
they disappeared after applying Hydrosal, she knew they were only external. 

Itching stops quickly. (Accompanied by illustrations of face, hand and foot, 
and the phrase, “Skin outbreaks, rashes * * * eczema, foot itch * * *”) 

Hydrosal a veritable blessing for relief of rashes, eczema, athlete’s foot, 
pimples, poison ivy. Itching stops quickly, smarting, burning disappear, angry 
redness vanishes. 

STOPS ITCHING FACE. (Accompanied by illustration upon which is super- 
imposed the phrase ‘‘Skin outbreaks, rashes, eczema.”’) 

Par. 3. Through the use of the statements and representations here- 
inabove set forth and through the use of other statements and repre- 
sentations similar thereto but not specifically set forth herein, the 
respondent represents, directly and by implication, that the prepara- 
tions designated “Hydrosal Liquid” and “Hydrosal Ointment” pos- 
sess remedial, curative, or healing properties with respect to eczema, 
piles, athlete’s foot, and poison ivy and with respect to those dis- 
orders characterized by or associated with pimples and with skin 
rashes, outbreaks, and itches, including foot and toe itches and skin 
itches generally; that said preparations possess therapeutic proper- 
ties of value in the treatment of eczema, piles, athlete’s foot, and 
poison ivy, and of those disorders characterized by or associated with 
pimples and with skin rashes, outbreaks, and itches, including foot 
and toe itches and skin itches generally, in excess of temporarily re- 
lieving the itching symptom associated therewith, and that said prep- 
arations were adopted by and used in many hospitals and also by 
many doctors. 

The representations used and disseminated by the respondent in 
the manner above described are grossly exaggerated, misleading, and 
untrue, and constitute false advertisements. ‘The preparations des- 
ignated as “Hydrosal Liquid” and “Hydrosal Ointment” do not 
possess any remedial, curative, or healing properties with respect 
to eczema, piles, athlete’s foot, or poison ivy, or for those disorders 
characterized by or associated with pimples or with skin rashes, 
outbreaks, or itches. Said preparations do not possess any thera- 
peutic properties of beneficial value in the treatment of such diseases 
or disorders and possess no therapeutic value in connection therewith 
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in excess of affording temporary relief from the symptom of itching 
usually associated with or accompanying said diseases or disorders. 
Said preparations possess emollient and astringent properties which 
may serve at most as palliatives to temporarily relieve itching but 
possess no other therapeutic value. Respondent’s said preparations 
have not been adopted by hospitals or doctors generally and are not 
generally used in hospitals or by doctors. 

Par. 4. The use by the respondent of the foregoing deceptive and 
misleading statements and representations and false advertisements 
disseminated as aforesaid has had, and now has, the capacity and 
tendency to and does mislead and deceive a substantial portion of 
the purchasing public into the erroneous and mistaken belief that 
such false statements, representations, and advertisements are true 
and into the purchase of respondent’s medicinal preparations as a 
result of such statements, representations and advertisements. 

Par. 5. The aforesaid acts and: practices of the respondent as herein 
alleged are all to the prejudice and injury of the public and consti- 
tute unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 6, 1940, issued and thereafter 
served its complaint in this proceeding upon respondent, The Hydro- 
sal Co., a corporation, charging it with the use of unfair and deceptive 
acts and practices in commerce in violation of the provisions of said 
act. On April 11, 1940, the respondent filed its answer, in which 
it admitted all the material allegations of fact set forth in said com- 
plaint and waived all intervening procedure and further hearing as 
to said facts. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint and the answer 
thereto, and the Commission having duly considered the matter and 
now being fully advised in the premises, finds that this proceeding is 
in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapn 1. Respondent, The Hydrosal Co., is a corporation, 
organized and existing under and by virtue of the laws of the State 
of Ohio, with its principal office and place of business located at 333 
Kast Eighth Street, Cincinnati, Ohio. The respondent. is now, and 
for more than 2 years last past has been, engaged in the business of 
selling and distributing two medicinal preparations known as “Hydro- 
sal Liquid” and “Hydrosal Ointment.” In the course and conduct of 
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its business, respondent causes said medicinal preparations, when sold, 
to be transported from its place of business in the State of Ohio to 
the purchasers thereof located in various other States of the United 
States and in the District of Columbia. Respondent maintains, and 
at all times herein mentioned has maintained, a course of trade in 
said medicinal preparations in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of, false advertisements 
concerning its said products by United States mails, by insertion in 
newspapers and periodicals having a general circulation and also in 
circulars and other printed or written matter, all of which are dis- 
tributed in commerce among and between the various States of the 
United States; and by other means in commerce, as commerce is 
defined in the Federal Trade Commission Act, for the purpose of 
inducing, and which are likely to induce, directly or indirectly, the 
purchase of said products; and has disseminated and is now dis- 
seminating, and has caused and is now causing the dissemination of, 
false advertisements concerning its said products, by various means, 
for the purpose of inducing, and which are likely to induce, directly 
or indirectly, the purchase of its said products in commerce, as com- 
merce is defined in the Federal Trade Commission Act. Among, 
and typical of the false statements and representations contained in 
said advertisements, disseminated and caused to be disseminated, as 
aforesaid, are the following: 

Hydrosal has now become the favorite aid of thousands who formerly suf- 
fered from the itching and burning of eczema, dry, itching skin, piles, cracked, 
itching toes, surface pimples and other externally caused irritations. 

Promotes healing. 

First adopted by many doctors in hospitals. 

It has aided thousands who formerly suffered from itching, burning eczema, 
itching skin and other externally caused skin irritations. 

Surface pimples. Thousands now clearing them with the aluminum ointment. 

Tests in many hospitals show its remarkable power in clearing surface pimples 
and other externally caused skin irritations. 

If you suffer from eczema, rash and other externally caused skin irritations, 
try the ointment used by many doctors and hospitals. 

Thousands say Hydrosal brings amazingly fast, thorough relief. 

Romance faded because her face was disfigured with ugly pimples. When 
they disappeared after applying Hydrosal, she knew they were only external. 

Itching stops quickly. (Accompanied by illustrations of face, hand and foot, 
and the phrase, “Skin outbreaks, rashes * * * eczema, foot itech * * *”). 

Hydrosal a veritable blessing for relief of rashes, eczema, athlete’s foot, 
pimples, poison ivy. Itching stops quickly, smarting, burning disappear, angry 
redness vanishes. 
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Stops Itching Face. (Accompanied by illustration upon which is superim- 
posed the phrase “Skin outbreaks, rashes, eczema.”’) 

Par. 3. Through the use of the statements and representations here- 
inabove set forth and through the use of other statements and repre- 
sentations similar thereto but not specifically set forth herein, the 
respondent represents, directly and by implication, that the pees 
tions designated “Hydrosal Liquid” and “Hydrosal Ointment” pos- 
sess remedial, curative, or healing properties with respect to eczema, 
piles, athlete’s foot, and poison ivy and with respect to those disorders 
characterized by or associated with pimples and with skin rashes, 
outbreaks, and itches, including foot and toe itches and skin itches 
generally; that said preparations possess therapeutic properties of 
value in the treatment of eczema, piles, athlete’s foot, and poison ivy, 
and of those disorders characterized by or associated with pimples 
and with skin rashes, outbreaks, and itches, including foot and toe 
itches and skin itches generally, in excess of temporarily relieving 
the itching symptom associated therewith, and that said preparations 
were adopted by and used in many hospitals and also by many doctors. 

The representations used and disseminated by the respondent in the 
manner above described are grossly exaggerated, misleading, and 
untrue, and constitute false advertisements. The preparations desig- 
nated as “Hydrosal Liquid” and “Hydrosal Ointment” do not possess 
any remedial, curative, or healing properties with respect to eczema, 
piles, athlete’s foot, or poison ivy, or for those disorders characterized 
by or associated with pimples or with skin rashes, outbreaks, or itches. 
Said preparations do not possess any therapeutic properties of bene- 
ficial value in the treatments of such diseases or disorders and possess 
no therapeutic value in connection therewith in excess of affording 
temporary relief from the symptom of itching usually associated with 
or accompanying said diseases or disorders. Said preparations pos- 
sess emollient and astringent properties which may serve at most as 
palliatives to temporarily relieve itching but possess no other thera- 
peutic value. Respondent’s said preparations have not been adopted 
by hospitals or doctors generally and are not generally used in hos- 
pitals or by doctors. 

Par. 4. The use by the respondent of the foregoing deceptive and 
misleading statements and representations and false advertisements 
disseminated as aforesaid has had, and now has, the capacity and 
tendency to and does mislead and deceive a substantial portion of the 
purchasing public into the erroneous and mistaken belief that such 
false statements, representations, and advertisements are true and into 
the purchase of respondent’s medicinal preparations as a result of such 
statements, representations, and advertisements. 
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CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice and injury of the public and constitute unfair 
and, deceptive acts and practices in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, in which answer respondent admits all of the material al- 
legations of fact set forth in said complaint, and states that it waives 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the Federal 
Trade Commission Act. 

It is ordered, That the respondent, The Hydrosal Co., a corporation, 
its officers, representatives, agents, and employees, directly or through 
any corporate or other device, do forthwith cease and desist from dis- 
seminating or causing to be disseminated any advertisement by means 
of the United States mails, or in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, by any means, for the purpose 
of inducing or which is likely to induce, directly or indirectly, the pur- 
chase of respondent’s medicinal preparations now designated “Hydro- 
sal Liquid” and “Hydrosal Ointment,” or any other preparations com- 
posed of substantially similar ingredients or possessing substantially 
similar therapeutic properties, whether sold under the same names 
or any other name or names, or disseminating or causing to be dis- 
seminated any advertisement by any means for the purpose of induc- 
ing or which is likely to induce, directly or indirectly, the purchase 
in commerce as “commerce” is defined in the Federal Trade Commis- 
sion Act of said preparations, which advertisements represent, directly 
or through implication, that respondent’s said preparations possess 
any remedial, curative, or healing properties with respect to eczema, 
piles, athlete’s foot, poison ivy, or disorders characterized by or asso- 
ciated with pimples, skin outbreaks, or itches; or that said prepara- 
tions possess any therapeutic value in the treatment of such conditions 
in excess of affording temporary relief from the symptom of itching 
usually accompanying or associated with such disorders; or that said 
preparations are in general use by the medical profession or hospitals. 

It is further ordered, That the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has 


complied with this order. 
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In roe Marrer oF 


NEW YORK DIESEL INSTITUTION, INC., HENRY M. KRAM- 
RATH, JOHN L. SNIDER, EVERETT K. PANGBURN, RICH- 
ARD B. CORNELL, AND FRANK F. HAYWARD, INDIVID- 
UALLY AND AS OFFICERS THEREOF 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3785. Complaint, May 9, 1939—Decision, May 29, 1940 


Where a corporation, engaged along with an affiliate, in sale and distribution in 


(a) 


commerce among the various States and in the District of Columbia of courses 
of study and instruction concerning Diesel engines and other trade subjects, 
conducted in whole or in part by correspondence, to various purchasers in 
other States and in said District, in active and substantial competition with 
others engaged in sale and distribution of similar courses of study and of 
courses of study and instruction intended for preparing students for various 
positions, employments, trades, callings, and professions and conducted in 
whole or in part by correspondence— 

Represented to prospective and potential students that it would make avail- 
able employment with good pay to those students who completed its courses, 
through such statements in advertisements as “Wanted: Diesel Operators— 
Installation, Sales, Service, Trouble Shooters, Engineering, All Departments, 
to Train Immediately for Jobs,” and “Become a Diesel Expert—Mechanically 
minded men of good character to prepare for service in this vast new 
industry. Our aim—a job for every graduate. Day, evening and home study, 
with practical shop work at one of our completely equipped institutes. Many 
students now in splendid, well paying positions,” and through sales representa- 
tives, and in effect that courses of study offered by it, if diligently pursued 
by student of average ability, were such that they would enable such student, 
without other experience or training, to become qualified as a Diesel engine 
expert, operator, or skilled workman on Diesel engines; 


Facts being it merely had instructions courses for sale, had no regular full- or 


(b) 


(c) 


part-time work to offer to prospective students or students who completed 
its courses, did not obtain employment for any student who was a graduate 
of its school but failed, in many instances, to be of any assistance to its 
graduates when requested to do so, and its said courses were not such as 
would qualify a student of average ability, as aforesaid, and without other 
experience or training, as a Diesel engineer, etc. ; 

Represented, through its advertisements and sales representatives, that 
its offer of training was made only to a limited number of students in any 
given territory and to persons having special qualifications for earrying 
on courses of study offered by it, facts being its offers were made to general 
public and all students who could pay the price of the course or installments 
thereon were accepted; and 

Represented, through its advertisements and sales representatives, that 
classes including shop training with Diesel engines and machinery installed 
in its buildings, would be held in various localities other than that in which 
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it had its principal office and place of business and under competent instruc- 
tors, facts being that no such training was offered at other points and such 
instruction as was advertised at said point was of little value and not 
given by instructors of competence; 

With result that a substantial number of prospective students believed said 
representations to be true and in reliance thereon, were thereby induced to 
purchase its said courses of instruction, and many competitors in inter- 
state commerce in educational field of instruction in Diesel engineering 
and who do not make use of unfair representations in aforesaid and other 
trade subjects, and of methods of advertising similar to those employed by it, 
were injured by unfair method thus employed by it, and substantial num- 
ber of students, believing said representations to be true and in reliance 
thereon, enrolled for said courses, with effect of thereby diverting business 
unfairly to it from competitors aforesaid : 

Held, That such acts and practices, under the circumstances set forth, were 
all to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 
practices therein. 


Before Mr. Randolph Preston, trial examiner. 
Mr. Curtis Shears for the Commission. 
Mr. Bernard A. Green, of Jersey City, N. J., for New York Diesel 


Institution, Inc. 
CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that New York Diesel 
Institution, Inc., a corporation, and Henry M. Kramrath, John L. 
Snider, Everett K. Pangburn, Richard B. Cornell, Frank F. Hay- 
ward, individually and as officers of said corporation, hereinafter re- 
ferred to as respondents, have been and are violating the provisions 
of the said act, and it appearing to the Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent, New York Diesel Institution, Inc., is a 
corporation organized, existing, and doing business under and by virtue 
of the laws of the State of New Jersey, with its office and principal 
place of business at 47 Rector Street, city of Newark, State of New Jer- 
sey. Respondent Henry M. Kramrath is the president of said corpora- 
tion, said John L. Snider is its vice president, said Everett K. Pangburn 
is its treasurer, said Richard B. Cornell is its national sales manager, 
and said Frank F. Hayward is manager thereof. Their office ad- 
dresses are the same as that of said corporate respondent. Said indi- 
vidual respondents are and have been in active charge of the business 
of said corporate respondent and control and direct its acts, practices, 
and policies. 
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Par. 2. Respondent New York Diesel Institution, Inc., is now, and 
has been for several years last past, engaged in the sale and distribu- 
tion in commerce between and among the various States of the United 
States and in the District of Columbia, of courses of study and in- 
struction concerning Diesel engines, air-conditioning and other trade 
subjects, which said courses of study and instruction are pursued in 
whole or in part by correspondence through the medium of the United 
States mails. Said respondent corporation operates and has for some 
time past operated resident and correspondence schools at Newark, N. 
J., and Albany, N. Y., for which it solicits students through agents 
and advertisements in various States of the United States and in the 
District of Columbia. Said respondent corporation in the course and 
conduct of its said business caused and now causes its said courses of 
study and instruction to be transported from its said place of business 
in Newark, N. J., to, into and through States of the United States 
cther than New Jersey to various purchasers thereof in such other 
States and in the District of Columbia. During the time mentioned 
herein, the respondent New York Diesel Institution, Inc., has been in 
active and substantial competition with other corporations and with 
firms and individuals located in various States of the United States 
engaged in the sale and distribution in commerce between and among 
the various States of the United States and in the District of Colum- 
bia of courses of study and instruction concerning Diesel engines, air- 
conditioning and other trade subjects, and also of courses of study 
and instruction intended for preparing students thereof for various 
positions, employments, trades, callings, and professions, all of which 
are pursued in whole or in part by correspondence. 

Par. 3. Respondents in the solicitation of students to enroll in their 
said courses have made many misleading representations to the effect 
that they have jobs to offer instead of being engaged merely in the 
business of giving instruction as previously mentioned. One such 
representation has been made by the use of advertisements under the 
heading: “Wanted: Diesel Operators” or similar headings or by 
the use of so-called blind advertisements which do not give the name 
of the advertiser or clearly indicate the nature of the business in which 
the advertiser is engaged, give only a box number in care of the paper 
in which the advertisement appears, and also by use of obscure word- 
ing of the advertisements by means of which an offer of employment 
is imphed. An example of an advertisement so used by said respondent 
corporation is the following: 


WANTED: DIESEL OPERATORS 


Installation, Sales, Service, Trouble Shooters, Engineering, All Departments, 
to Train Immediately for Jobs. 
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BECOMHE A DIESEL EXPERT 


Mechanically minded men of good character, to prepare for service in this 
vast new industry. Our aim—a job for every graduate. Day, evening and home 
study, with practical shop work at one of our completely equipped institutes. 
Many students now in splendid, well paying positions. Low tuition with small 
monthly payments. Vocational advisor in Calais for one week only to select a 
limited number of men for this work. Write immediately for complete informa- 
tion to H. 8. Sutton, care Calais Advertiser. 

NEW YORK DIBSEL INST., INC. 


Albany, N. Y., Newark, N. J., and Boston, Mass. 


Respondent, through its sales representatives, further represents that 
employment is available with good pay and promises and has promised 
for some time last past to secure and aid in securing said employment 
for its graduates. That a job is offered the prospective student at the 
completion of his training is further implied by the information 
requested on a questionnaire used by respondent for enrolling students, 
much of which has no special bearing upon the applicant’s specifica- 
tions to take the courses offered. Among the inquiries made in said 
questionnaire are the following: 

Are you willing to accept work in a foreign country? 

Have you ever handled crews? 

If you qualify for this enrollment are you willing to allow this institution 
to use your name as a representation in your district when you are employed 
in the Diesel Industry? 

In truth and in fact, respondents merely have instruction courses 
for sale and have no regular full or part-time work to offer to prospec- 
tive students or to students who complete their courses. 

Par. 4. Respondents, by use of said advertisements and by other 
statements of like effect in advertisements, or by salesmen, represent 
that their offers to enroll students for training are made to a limited 
number from a community or to persons having special qualifications, 
or that such offers are otherwise limited to students capable of carrying 
on the training successfully to the end that graduates will be a credit 
to the industry. Examples of statements to this effect are the following: 

For the protection of the Institution and the student the Institution reserves 
the right to request the return of all lessons, binders, or any school materials 
in his possession and to refund all moneys, less entrance fee, to the student if 


the school decides that the student is not capable of carrying on this training 
successfully. It is the purpose of the Institution to graduate only those who 


will be a credit to the industry. 

In truth and in fact, respondents’ offers are not made only to a limited 
number and no special selection of students is made by respondents. 
Solicitation and acceptance of students are limited generally speaking 
only by the number of prospects available. 
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Par. 5. Respondents, through advertising matter concerning their 
courses of instruction and through their sales representatives in selling 
said courses, make and have made for some time last past many exag- 
gerated and misleading statements and representations in regard to 
their schools to the effect that classes, including shop training with 
Diesel machinery installed for this purpose, would be held locally 
under competent instructors, thus enabling students to finish the entire 
course locally. Among such representations is the following: That 
respondents had already opened a school in Providence, R. L., and 
that the school would be fully equipped with appropriate machinery 
and able Diesel teachers. 

In truth and in fact, the representations referred to are misleading 
in that they are greatly exaggerated and not accurate statements of 
the facts involved. Respondents do not hold classes locally, including 
shop training with Diesel machinery installed for this purpose, so 
as to enable students to finish their entire course locally. Respondents 
had not and have not opened a school, fully equipped with appropriate 
machinery and able Diesel teachers, at Providence, R. I. 

Par. 6. The use by respondents of the foregoing statements and 
representations and others similar thereto, in offering for sale and 
selling their courses of study and instruction in commerce as herein 
set out, has had and now has the tendency and capacity to and does 
mislead purchasers and prospective purchasers thereof into the er- 
roneous and mistaken belief that such representations as set out in 
paragraphs 3 to 5, inclusive, are true, and induces them to purchase 
such courses of study and instruction on account thereof. Thereby 
trade is unfairly diverted to respondents from competitors engaged 
in the sale in commerce between and among the various States of 
the United States and in the District of Columbia, of correspondence 
courses intended for preparing students thereof for various positions, 
employments, trades, callings, and professions, including courses of 
the same general kind as those offered by respondents. 

There are among competitors of respondents those who, in the sale 
of their respective courses of study and instruction, do not similarly 
or In any manner misrepresent their courses of study and instruction 
or matters pertaining thereto. As a result of respondents’ said prac- 
tices as herein set forth, substantial injury has been and is now being 
done by respondents to competition in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 7. The above acts and practices done by respondents are all 
to the injury and prejudice of the public and of competitors of 
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respondents and constitute unfair methods of competition in com- 
merce and unfair and deceptive acts and practices in commerce within 
the intent and meaning of the Federal Trade Commission Act. 


Report, Finprnes as To THE Facts, AND OrprEr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 9th day of May 1939, issued its 
complaint against respondents New York Diesel Institution, Inc., a 
corporation, and Henry M. Kamrath, John L. Snider, Everett K. 
Pangburn, Richard B. Cornell, and Frank F. Hayward, individually 
and as officers of said corporation, charging them with the use of un- 
fair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act, and thereafter served its complaint 
upon the respondent New York Diesel Institution, Inc., a corporation. 
Complaint was not served upon the individual respondents and their 
whereabouts are to the Commission unknown. 

After the issuance of said complaint and the filing of answer on May 
19, 1939, by respondent, New York Diesel Institution, Inc., testimony 
and other evidence in support of the allegations of said complaint were 
introduced by Curtis Shears, attorney for the Commission, and in 
opposition to the allegations of the complaint by Bernard A. Green, 
attorney for the respondent, New York Diesel Institution, Inc., before 
Randolph Preston, a duly appointed trial examiner of said Commis- 
sion, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. 

On July 31, 1939, with the permission of the Commission, the 
answer first filed was withdrawn and an answer admitting all the 
material allegations of the complaint was filed by respondent, New 
York Diesel Institution, Inc. No answers were filed or appearances 
entered on behalf of the individual respondents herein. 

Thereafter the proceeding regularly came on for final hearing 
before the Commission as to the respondent, New York Diesel Insti- 
tution, Inc., on the said complaint, the answer thereto, testimony and 
other evidence and brief in support of the complaint (said respond- 
ent not having filed brief, and oral argument not having been 
requested) ; and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom : 
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1336 FEDERAL TRADE COMMISSION DECISIONS! 
Findings 30 F. T. C, 


FINDINGS AS TO THE FACTS 


Paracrapa 1. Respondent, New York Diesel Institution, Inc., is 
now and for several years last past has been a corporation organized, 
existing and doing business under and by virtue of the laws of the 
State of New Jersey with its principal office and place of business 
located at 47 Rector Street, in the city of Newark, State of New 
Jersey. 

Par. 2. Said respondent is now and for several years last past 
has been engaged in the sale and distribution in commerce between 
and among various States of the United States and in the District 
of Columbia of courses of study and instructions concerning Diesel 
engines and other trade subjects, which said courses of study and 
instruction are conducted in whole or in part by correspondence 
through the medium of the United States Mails. Said respondent ~ 
has had as an affiliate, for some time past, a similar school the New 
York Diesel Institution of Albany, N. Y., a separate corporation, 
which in July 1987, transferred its sales staff and student contracts 
to said respondent. 

Prior to July 20, 1938, Henry M. Kramrath, John L. Snider, 
Everett K. Pangburn, Richard B. Cornell, and Frank F. Hayward 
were in active control of the management of said respondent but 
on November 10, 1938, Mr. W. D. Dawson, who is now president of 
respondent corporation, was placed in full charge of its affairs and 
continued in full charge up to date of the hearings in this proceeding. 

Said respondent corporation, in the course and conduct of its 
business, has for some years past caused and now causes its courses 
of study and instruction to be transported from its place of business 
in Newark, N. J., to and through various States of the United States 
other than the State of New Jersey, to various purchasers thereof 
in such other States and in the District of Columbia. 

Par. 3. During the times mentioned herein, the respondent has 
been in active and substantial competition with other corporations 
and with firms and individuals located in various States of the 
United States and in the District of Columbia engaged in the sale 
and distribution of courses of study concerning Diesel engines and 
other trade subjects, and also of courses of study and instruction in- 
tended for preparing students for various positions, employments, 
trades, callings and professions, all of which are conducted in whole 
or in part by correspondence. 

Par. 4, Respondent, in the soliciting of students to enroll in its 
said courses, has made many misleading representations to the gen- 
eral effect that it will procure jobs for students in addition to giving 
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courses of instruction as aforesaid. Among such representations used 
by respondent in its advertisements to the public are the following: 


WANTED: DIESEL OPERATORS 


Installations, Sales, Service, Trouble Shooters, Engineering, All Departments, 
to Train Immediately for Jobs. 


BECOME A DIESEL EXPERT 


Mechanically minded men of good character to prepare for service in this. 
vast new industry. Our aim—a job for every graduate. Day, evening and 
home study, with practical shop work at one of our completely equipped 
institutes. Many students now in splendid, well paying positions. Low tui- 
tion with small monthly payments. Vocational advisor in Calais for one week 
only to select a limited number of men for this work. Write immediately for 
complete information to H. S. Sutton, care Calais Advertiser. 


NEW YORK DIESEL INSTITUTH, INC. 
Albany, N. Y. Newark, N. J. Boston, Mass. 


Respondent has never conducted any such school in Boston, Mass. 

Said respondent, through the above advertisements and others of 
similar character and import, and also through its sales representa- 
tives, has represented to prospective and potential students that it 
will make available employment with good pay to those students 
who complete its courses. Respondents merely have instruction 
courses for sale, and have no regular full or part time work to offer 
to prospective students or to students who complete said courses, 
and respondent did not obtain employment for any student who was 
a graduate of its school, but failed in many instances to be of any 
assistance to its graduates when requested to do so. 

Par. 5. In addition to the misrepresentations made to prospective 
students by the respondent as aforesaid, the respondent represented 
through its advertisements and its sales representatives that its offer 
of training was made only to a limited number of students in any 
given territory, and to persons having special qualifications for car- 
rying on the courses of study offered by respondent; whereas, in 
truth and in fact, respondent’s offers were made to the general public, 
and all students who could pay the price of the course, or installments 
thereon, were accepted. 

Respondent further represented through its advertisments and by 
its sales representatives, that classes including shop training with 
Diesel engines and machinery installed in its buildings would be 
held in various localities other than Newark, N. J., under competent 
instructors; whereas, in truth and in fact, no such training was 
offered other than at Newark, N. J., and the said instruction so 
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afforded at this point was of little value and was not given by 
competent instructors. 

Par. 6. The courses of study offered by said respondent, if intelli- 
gently pursued by a student of average ability, are not such as will 
qualify said student, without other experience or training, as a Diesel 
engineer, expert operator or skilled workman on Diesel engines, In a 
Diesel factory or in the operation of a Diesel engine. 

Par. 7. A substantial number of prospective students believed the 
representations set out herein to be true and in reliance thereon were 
thereby induced to purchase said respondents’ courses of instruction. 

Par. 8. Said respondent has had many competitors in interstate 
commerce in the educational field of instruction in Diesel engineering, 
who do not make use of unfair representations in Diesel engines and 
other trade subjects and methods of advertising similar to those em- — 
ployed by the respondent, and such competitors were and are injured 
by the unfair methods thus employed by said respondent and a sub- 
stantial number of students, believing the aforesaid representations 
to be true and in reliance on said representations, have enrolled for 
said courses and business has thereby been unfairly diverted from said 
competitors to said respondent. 


CONCLUSION 


The aforesaid acts and practices of the respondent as herein found 
are all to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce and unfair 
and deceptive acts and practices in commerce, within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the testimony and other 
evidence in support of the allegations of the complaint and in opposi- 
tion thereto, and the answer of respondent, New York Diesel Institu- 
tion, Inc., a corporation, in which answer said respondent admits 
all the material allegations of fact set forth in said complaint and 
states that it waives all intervening procedure and further hearing as 
to said facts, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, New York Diesel Institution, 
Inc., a corporation, its officers, representatives, agents, and employees, 
directly or through any corporate or other device, in connection with 
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the offering for sale, sale and distribution of courses of study con- 
cerning Diesel engines and other trade subjects and other courses of 
study and instruction intended to prepare students for various posi- 
tions, employments, trades, callings, and professions, which are con- 
ducted in whole or in part by correspondence, in interstate commerce 
or in the District of Columbia, do forthwith cease and desist : 

1. From representing directly, indirectly or by inference that em- 
ployment is available with good pay to any student who completes 
one of its courses and that respondent will procure or aid in the 
procuring of said employment for students taking one of its courses 
of instruction. 

2. From representing directly, indirectly or by inference to pros- 
pective students that its offer of training is made only to a limited 
number of students in any given territory and to persons having 
special qualifications for carrying on the courses of study offered by 
respondent. 

3. From representing directly, indirectly or by inference that 
classes including ship training with Diesel engines and machinery 
installed in its buildings will be held in various localites other than 
Newark, N. J., under competent instructors. 

4, From representing directly, indirectly or by inference that the 
courses of study offered by it, if diligently pursued by a student 
of average ability, are such that they will enable such student, with- 
out other experience or training, to become qualified as a Diesel 
engineer, expert, operator, or skilled workman on Diesel engines. 

It is further ordered, That the complaint herein be, and the same 
hereby is, dismissed as to Henry M. Kramrath, John L. Snider, 
Everett K. Pangburn, Richard B. Cornell and Frank F. Hayward, 
for the reason that the complaint and notice of hearings were not 
served upon said individual respondents because their whereabouts 
were unknown. 

It is further ordered, That the respondent New York Diesel Insti- 
tution, Inc., shall, within 60 days after service upon it of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which it has complied with this order. 
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In THe MaAtTrer OF 


UNITED STATES BUSINESS CARD COMPANY, UNITED 
STATES STATIONERY CORPORATION, LEWIS WEIS. 
MAN, INDIVIDUALLY AND TRADING AS INCOME 
RECORD PUBLISHING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3784. Complaint, May 6, 1939—Decision, May 51, 1940 


Where two corporations, and an individual who was president and treasurer 
thereof and majority stockholders and director, and controlled sales policy 
and acts and practices of corporation still active as below set forth, 
engaged for a number of years in sale of stationery and business forms 
to buyers in the District of Columbia and in other States, in substantial 
competition with others engaged in sale and distribution of similar products 
for similar purposes in commerce as aforesaid, and who neither misrepre- 
sent their goods as approved by the United States Government nor them- 
selves as the world’s largest manufacturers of business cards exclusively— 

(a) Represented that certain of their business forms were approved by the 
United States Government through placing thereon the phrase “U. 8. 
Approved,” facts being none of the forms sold by them was ever approved 
by or made according to the specifications of the Government or any agency 
thereof, and they were not sellers of merchandise approved by the United 
States Government, purchase of which many buyers prefer; and 

Where one of said corporations which, as aforesaid, subsequently became 
inactive— 

(0) Represented that it was the world’s largest manufacturer of business 
ecards exclusively, facts being neither it nor its successor made such ecards 
exclusively during period of time concerned, and corporation in question 
was not world’s largest manufacturer of such products during entire period 
of time involved ; 

With capacity and tendency to mislead and deceive a substantial portion of 
purchasing public into erroneous and false belief that such representations 
were true and to induce number of said public to buy substantial quantity 
of said stationery and business forms which, lacking such belief, they 
would not purchase, and with result, as direct consequence of such belief, 
induced by representations as aforesaid, that number of said publie were 
caused to buy substantial quantities of said products, and trade was 
diverted unfairly to them from their competitors aforesaid, who truthfully 
advertise their stationery and forms: 

Held, That such acts and representations were to the prejudice and injury of 
the public and competitors, and constituted unfair methods of competition 
in commerce and unfair and deceptive practices therein. 


Before Mr. John W. Addison, trial examiner. 
Mr. L. F. Creel, Jr., for the Commission. 
Mr, R. Robert Hochman, of New York City, for respondents. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the United States 
Business Card Co., a corporation, United States Stationery Corpora- 
tion, a corporation, and Lewis Weisman, individually and trading as 
Income Record Publishing Co., hereinafter referred to as respond- 
ents, have violated the provisions of said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest hereby issues its complaint, stating its charges 


* in that respect as follows: 


Paracrary 1. Respondent United States Business Card Co. is a 
corporation organized and existing under and by virtue of the laws 
of the State of New York and having its principal office and place 
of business in the city of New York, State of New York. Respond- 
ent United States Stationery Corporation is a corporation organized 
and existing under and by virtue of the laws of the State of New 
Jersey and having its office and principal place of business in the 
city of Elizabeth, State of New Jersey. Respondent Lewis Weis- 
man is president and treasurer of both of said corporate respondents 
and directs and controls the sales policies and other acts and practices 
herein described of said corporate respondents. Respondent Lewis 
Weisman also does business under the firm name and style of Income 
Record Publishing Co., having his office and principal place of busi- 
ness in the city of Elizabeth, in the State of New Jersey. Respond- 
ents are now, and have been for a number of years last past, engaged 
in the business of selling and distributing stationery and business 
forms in commerce among and between the various States of the 
United States and in the District of Columbia. Respondents cause 
and have caused said stationery and business forms, when sold, to 
be transported from their aforesaid places of business to the pur- 
chasers thereof at their respective points of location in various States 
of the United States, other than the State of the origin of the ship- 
ment thereof, and in the District of Columbia. Respondents main- 
tain, and at all times mentioned herein have maintained, a course of 
trade in commerce in said stationery and business forms among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 2. Respondents are now, and during all the times mentioned 
herein have been, engaged in substantial competition in commerce 
among and between the various States of the United States and in 
the District of Columbia with other corporations and individuals and 
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with firms and partnerships engaged in the sale and distribution of 
similar merchandise. Among said competitors are many who truth- 
fully advertise and represent their merchandise and who do not make 
any false and misleading statements and representations 1n connection 
with the sale and distribution of their merchandise. 

Par. 3. In the course and conduct of their business as aforesaid, 
respondents, in soliciting the sale of and selling their merchandise, 
have caused pamphlets, business forms, and other printed matter to 
be distributed among and between the various States of the United 
States and in the District of Columbia. On certain of said business 
forms and other printed matter, respondents place or cause to be placed 
the term “U. 8. Approved.” The use of this term by the respondents 
in the matter aforesaid serves as a representation by respondents that 
their said business forms have been approved by the United States 
Government or an agency thereof. In truth and in fact said business 
forms of the respondents have not been approved by the United States 
Government or any agency thereof. 

Par. 4. There is now, and has been during all the times mentioned 
herein, a preference on the part of a substantial number of the pur- 
chasing public situated in various States of the United States and 
in the District of Columbia for merchandise, including business forms, 
which has been approved by the United States Government or an 
agency thereof because of their belief that such merchandise has been 
examined by representatives of the United States Government and 
has been found to be of good quality and material and desirable for use. 

Par. 5. In the course and conduct of its business as aforesaid, re- 
spondent, United States Business Card Co., has distributed pamphlets 
and other printed matter among and between the various States of the 
United States and the District of Columbia on which was printed the 
statement “World’s Largest Manufacturers of Business Cards Exclu- 
sively.” The use of this statement by said respondent in the manner 
aforesaid serves as a representation that said respondent is and was 
the world’s largest manufacturer engaged exclusively in the manu- 
facture of business cards. In truth and in fact the said respondent 
is not and was not the world’s largest manufacturer engaged exclusively 
in the manufacture of business cards. 

Par. 6. The use by the respondents of the aforesaid false and mis- 
leading statements and representations, in the manner aforesaid, has 
the capacity and tendency to, and does, mislead and deceive members 
of the purchasing public situated in various States of the United States 
and in the District of Columbia into the erroneous and mistaken belief 
that the aforesaid statements and representations are true and into 
the purchase of respondents’ merchandise because of said erroneous 
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and mistaken belief. As a direct result thereof, trade in commerce, 
as commerce is defined in the Federal Trade Commission Act, has been 
diverted unfairly to the respondents from their competitors who do 
not falsely represent their respective merchandise. In consequence 
thereof, injury has been, and is now being, done by respondents to 
competition in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 7. The aforesaid acts and practices of the respondents, as 
herein alleged, are all to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair methods of com- 
petition in commerce and unfair and deceptive acts and practices in 
commerce within the intent and meaning of the Federal Trade 
Commission Act. 


Report, FINDINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 6th day of May 1939, issued 
and served its complaint in this proceeding upon respondents United 
States Business Card Co., a corporation, United States Stationery 
Corporation, a corporation, and Lewis Weisman, individually and 
trading as Income Record Publishing Co., charging them with the 
use of unfair methods of competition in commerce and unfair and 
deceptive acts and practices in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of respondents’ answer thereto, testimony and other evidence in sup- 
port of the allegations of the complaint were introduced by L. E. 
Creel, Jr., attorney for the Commission, and in opposition thereto by 
R. Robert Hochman, 233 Broadway, New York, N. Y., attorney for 
the respondents, before John W. Addison, an examiner of the Com- 
mission duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after the proceeding regularly came on for final hearing before the 
Commission on the said complaint, the answer thereto, testimony and 
other evidence, briefs in support of the complaint and in opposition 
thereto, oral argument not having been requested; and the Commis- 
sion, having duly considered the matter and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public and makes this its findings as to the facts and its conclusion 
drawn therefrom. 

FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Lewis Weisman, is an individual trad- 
ing under the firm name and style of Income Record Publishing Co. 
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with office and principal place of business at Elizabeth, N. J. He is 
also president and treasurer of respondents’ United States Business 
Card Co. and United States Stationery Corporation. The former of 
these is a New York Corporation, inactive since sometime in 1937, 
with office and principal place of business in the State and city of 
New York; the latter is a New Jersey corporation, successor to said 
New York corporation, with office and principal place of business at 
Elizabeth, N. J. Said Weisman, besides being president and treasurer 
of each corporation, owns a majority of its stock and directs and con- 
trols its sales policy and other acts and practices herein described. 

Par. 2. Respondents, excepting that the United States Business 
Card Co. became inactive in 1937, as aforesaid are, and have been for 
several years last past, engaged in the business of selling stationery © 
and business forms to buyers in the District of Columbia and in States 
of the United States other than the States of New York and New Jer- © 
sey, and of shipping and transporting the goods so sold from their 
said places of business into and through other States and said District 
and there delivering them to the buyers. 

Par. 3. Respondents are in substantial competition with other cor- 
porations, partnerships, and individuals engaged in the sale and dis- 
tribution of similar products used for similar purposes in commerce 
between and among the various States of the United States who 
neither misrepresent their goods as approved by the United States 
Government nor themselves to be “world’s largest manufacturers of 
business cards exclusively.” 

Par. 4. Respondents, in promoting the sale of goods in commerce 
as aforesaid, did, for several years prior to the early part of 1939, rep- 
resent that certain of their business forms were approved by the 
United States Government by placing on said forms the phrase “U. S. 
Approved.” ‘The respondent United States Business Card Co. also 
represented that it was the world’s largest manufacturer of business 
cards exclusively. 

Par. 5. In truth and in fact, none of the business forms sold by the 
respondents was ever approved by or made according to the specifica- 
tions of the United States Government or any agency thereof. Neither 
the United States Business Card Co. nor its successor manufactured 
business cards exclusively during all the period of time in which it 
represented that it did manufacture business cards exclusively. The 
United States Business Card Co. was not the world’s largest manu- 
facturer of business cards during the entire period of time it repre- 
sented that it was the world’s largest manufacturer of such cards. 
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Par. 6, Many buyers prefer merchandise that has been approved by 
the United States Government. 

Par. 7, The false and misleading representations made by respond- 
ents, as set forth above, have had and now have the capacity and 
tendency to mislead and deceive a substantial portion of the purchas- 
ing public into the erroneous and false belief that said representations 
are true, and to induce a number of the purchasing public to buy 
a substantial quantity of said stationery and business forms which 
they would not buy except for such erroneous and false belief. 
Further, said representations have the capacity and tendency, as a 
direct consequence of such erroneous false belief, induced by the 
representations of respondents as aforesaid, to cause a number of the 
purchasing public to buy substantial quantities of said stationery 
and business forms, with the result that trade has been diverted un- 
fairly to respondents from their said competitors who truthfully 
advertise and represent their stationery and business forms. 


CONCLUSION 


Said acts and representations of respondents Lewis Weisman, 
United States Business Card Co., and United States Stationery Cor- 
poration have been and are to the prejudice and injury of the public 
and of respondents’ competitors, and constitute unfair methods of 
competition in commerce and unfair and deceptive practices in com- 
merce within the intent and meaning of the Federal Trade Commission 


Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before John W. Addison, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and the Commission having made its findings as to 
the facts and its conclusion that said respondents have violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That the respondents United States Business Card 
Co., a corporation; United States Stationery Corporation, a corpora- 
tion; their officers, representatives, agents, and employees; and Lewis 
Weisman, individually and trading as Income Record Publishing Co. ; 
his representatives, agents, and employees, directly or through any 
corporate or other device, in connection with the offering for sale, sale, 
and distribution of stationery and business forms in commerce, as 
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“ecommerce” is defined in the Federal Trade Commission Act, do 
forthwith cease and desist : 

From representing that said products are approved by, or manu- 
factured according to specifications of, the United States Govern- 
ment or any agency thereof. 

It is further ordered, That the respondent United States Business 
Card Co., a corporation, its officers, representatives, agents, and em- 
ployees, directly or through any corporate or other device, in connec- 
tion with the offering for sale, sale, and distribution of printed busi- 
ness cards in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, do forthwith cease and desist : 

From representing that it is the world’s largest manufacturer of 
business cards. 

From representing that it is the world’s largest manufacturer which 
is engaged solely in the manufacture of business cards. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which they have complied with this order. 
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SOUTHERN VITRIFIED PIPE ASSOCIATION ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3868. Complaint, Aug. 8, 1939*—Decision, May 31, 1940 


Where nine corporations engaged in the manufacture and sale of vitrified clay 


sewer pipe, and members of an association which included most of the 
manufacturers of said product located in that part of the United States 
lying east of the Mississippi and south of the Ohio and Potomae Rivers, 
and who (1) sold product in question, important item in modern construc- 
tion, sanitation, and community development and frequently bought and 
used by municipalities and by State and Federal governments for improve- 
ment of their own properties and by governmental emergency relief agen- 
cies, such as the Works Progress Administration of the United States 
Government, and other agencies dealing with the relief of unemployment 
and other results of the depression, direct to municipalities, counties, States 
and the Federal Government, and to dealers at the Same prices, terms, and 
conditions of sale, and direct to large contractors, (2) had control of a 
large, valuable, and continuous trade and commerce among the several 
States in such product, large quantities of which they sold and shipped and 
caused to be transported and delivered to purchasers across State lines, 
and (3) were in a position, to the extent that they acted concertedly and 
cooperatively in the production and price of their products, both to dominate 
and manipulate the market in which Governmental agencies and unorgan- 
ized consumers must buy such products in territory in which said 
manufacturers did business; 


Acting concertedly and by agreements among themselves, and through their said 


association, as the case might be, and continuing, pursuant to agreement, 
understanding, and cooperation among themselves, acts, practices, and agree- 
ments which were in effect, mostly, during the period covered by the Code 
for the Industry under the National Industrial Recovery Act, and with 
intent of substantially suppressing and restricting competition as to price 
and otherwise in sale of vitrified clay sewer pipe in commerce among the 
several States where they did business— 


(a) Fixed and agreed among themselves on prices, terms, and conditions of 


(d) 


sale to be quoted and collected for their products, and caused such prices, 
ete., to be filed with their said association and to be compiled and distrib- 
uted among themselves and their customers, and agreed to and did adhere 
to such prices, ete., pending the filing of changes therein with association 
aforesaid ; 

Agreed among themselves that quotations and sales should be made upon a 
delivered basis only, with freight equalized from members’ respective ship- 
ping points, so that cost of their products to any given buyer when delivered 
from any point was identical at any given destination, regardless of varia- 
tions in freight from different places of production and shipment, and 


1 Amended. 
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(c) 


(d) 


(e) 


(f) 


(g) 
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entered into agreement or understanding among themselves by which, despite 
differences in actual weights of vitrified clay sewer pipe, as produced and 
shipped by the various manufacturers, the weights to be used in the 
calculation of freight charges, freight equalizations, delivered price, and 
discounts, were made uniform, and agreed upon higher prices for delivery 
of their products by truck than when delivered by railroad, with intent 
and effect of discouraging truck delivery and preventing reductions below 
level of identical delivered prices calculated on a rail freight basis; 

Refused, by united policy, to quote and sell to aforesaid Government pur- 
chasing agencies on an f. o. b. mill basis, and therein and thereby tended to 


-and did deprive the Federal Government of opportunity to benefit from 


land grant and other special railroad rates to which it was lawfully entitled, 
and, in advance of submission and opening of sealed bids on Federal, State, 
and municipal projects requiring product aforesaid, exchanged among them- 
selves prices which they intended to quote and prevented, in prices quoted, 
any divergence, and agreed with respective dealer customers as to prices to 
be quoted by latter in bidding on pipe for Works Progress Administration — 
and other projects financed by the Government, with intent and effect of 
causing submission of identical bids by dealers aforesaid ; 

Made complaints to officers of their association to whom, along with com- 
mittees and employees, they had delegated function of preventing deviation 
from price and other agreements herein concerned restricting competition 
among the members involved, of suspected deviations from the prices and 
terms agreed upon, and caused investigations to be made of such complaints, 
including examination of books and records of suspected offenders, and 
entered into discussions among themselves and with manufacturers sus- 
pected or charged with such deviations, with intent and effect of obtaining 
renewed adherence to agreements on prices and related matters, and made 
use of meetings of their association as occasion for discussing, making, 
amending, and renewing such agreements, and maintained committee thereof 
with intent and effect of preventing deviation from agreed prices by threats, 
argument, and propaganda, to the effect that such deviations would 
constitute violation of Federal laws against price discrimination and subject 
such deviatorg to corrective action by the Commission; 

Agreed among themselves as to differentials in price to be charged on sales 
to dealers, as compared with those to building contractors, and thus agreed 
as to what concerns should be recognized as dealers and entitled to purchase 
at dealers’ prices, terms and discounts; 

Attempted, by interchange of information among themselves, to restrict 
production of vitrified clay sewer pipe to an amount that could be sold and 
shipped at the prices established and maintained by their aforesaid agree- 
ments, and, acting directly and in cooperation with their association, its 
officers and directors, collaborated with other trade associations of manufac- 
turers of said product in other sections of the United States, with intent 
and effect of restraining price competition between member manufacturers 
concerned, selling into territory covered by some other association, and 
manufacturers in said territory selling into that covered by their own 
association; and 

Hmployed certain organization, of which two general officers of their own 
association were part owners, as agency for putting into effect and carrying 
out above policy, rules, practices, and methods of competition; 
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With effect, as incident to and a necessary result of their agreed policy of making 
delivered prices only and of equalizing their agreed delivered prices by 
equalizing freight from various shipping points to any given destination, 
that they, manufacturers aforesaid, habitually and systematically demanded, 
charged, accepted, and received larger sums of money per unit of product 
from their customers located near their respective plants than from their 
customers located at greater distances, thereby forced nearby customers to 
pay more, while more distant customers were allowed to pay less to re- 
spective manufacturers herein inyolved, deprived their nearby customers of 
any price advantage by reason of their proximity to the place of production, 
and thereby habitually and systematically discriminated in price among 
their respective customers in bad faith in order to suppress competition in 
price among themselves, and with result that, by means of the agreements, 
rules, policies, practices, and cooperative methods of competition adopted 
and carried out by concerted action and agreement as aforesaid, they, the 
manufacturers herein concerned, deprived purchasers and consumers of 
vitrified clay sewer pipe of the advantages of normal competition that would 
otherwise exist among such manufacturers, compelled unorganized pur- 
chasers, thereby, to buy at prices and terms determined collectively and 
collusively by themselves, and artificially enhanced the amounts exacted 
from such purchasers above the amounts obtainable had there been no such 
collusive action: 

Held, That such acts and practices of said manufacturers, their association, and 
officers and directors thereof as above set forth, were all to the prejudice of 
the public and had a dangerous tendency to and actually hindered and pre- 
vented price competition between and among themselves in their sale of 
vitrified clay sewer pipe in commerce; and placed in themselves the power to 
control and enhance prices; and created in such manufacturers a monopoly 
in the sale of vitrified clay sewer pipe in commerce in aforesaid part of the 
United States; and unreasonably restrained such commerce in said products 
in said territory; and constituted unfair methods of competition in com- 
merce. 

Before Mr. Randolph Preston, trial examiner. 

Mr. Curtis C. Shears for the Commission. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, 
D. C., and Carter, Ledyard & Milburn, of New York City, for South- 
ern Vitrified Pipe Association, W. Clement Boren, Jr., D. M. Strick- 
land, John M. Byrne, Pomona Terra Cotta Co., Pine Hall Brick and 
Pipe Co., The Columbia Clay Co., Georgia Vitrified Brick and Clay 
Co., Cannelton Sewer Pipe Co., Owensboro Sewer Pipe Co., and also, 
along with 

Mr. Clifford Histed, of Kansas City, Mo., for Cliff B. Beasley and 
W. S. Dickey Clay Manufacturing Co.; 

Mr. Harry Boulton and Mr. William T. Davis, of Clearfield, Pa., 
for Lee Clay Products Co.; and 

Miller & Lowrey, of Macon, Ga., for Oconee Clay Products Co. 

Woodward, Dawson & Hobson, of Louisville, Ky., for Trustee in 
Bankruptcy of P. Bannon Pipe Co. 
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Pursuant to the provisions of the Federal Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that the respondents 
named and represented in the caption hereof have violated the pro- 
visions of said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its amended complaint stating its charges in that respect as 
follows: 

Paracrarn 1. The Commission names and includes as respondents 
in this proceeding the Southern Vitrified Pipe Association, Cliff B. 
Beasley, president of said Association, W. Clement Boren, Jr., its 
vice president, D. M. Strickland, its secretary-manager and John M. 
Byrne, its treasurer. It joins these individuals both separately and 
as representatives of all the members of respondent Association. The 
Commission also includes as respondents in this proceeding the mem- 
bers of the board of directors of said respondent Association both 
individually and as representatives of the members, but the names of 
such Board are not at present known to the Commission. The Com- 
mission also names and includes as respondents in this proceeding 
both separately and as representatives of the entire membership the 
following members: W. S. Dickey Clay Manufacturing Co., Lee 
Clay Products Co., Pomona Terra Cotta Co., Pine Hall Brick & Pipe 
Co., The Columbia Clay Co., Georgia Vitrified Brick & Clay Co., 
Oconee Clay Products Co., Cannelton Sewer Pipe Co., Owensboro 
Sewer Pipe Co., and P. Bannon Pipe Co. 

Par. 2. The Southern Vitrified Pipe Association is a voluntary un- 
incorporated trade association with its office and principal place of 
business at Cincinnati, Ohio. The membership of respondent Asso- 
ciation comprises all or practically all of the manufacturers of vitri- 
fied clay sewer pipe located in that part of the United States lying 
east of the Mississippi and south of the Ohio and Potomac Rivers. 

Respondent, W. 8S. Dickey Clay Manufacturing Co., is a corporation 
organized and existing under the laws of the State of Delaware and 
has its general office and principal place of business at Kansas City, 
Mo. It does the largest volume of business of any of respondent 
manufacturers and has producing plants in Alabama and Tennessee, 
as weil as pipe producing plants in States outside the territory repre- 
sented by respondent Association. 

Respondent, Lee Clay Products Co., is a corporation organized and 
existing under the laws of the State of Kentucky, with offices and pro- 
ducing plant located at Clearfield, Ky. 
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Respondent, Pomona Terra Cotta Co., is a corporation organized 
and existing under the laws of the State of North Carolina with offices 
and producing plant located at Pomona in that State. 

Respondent, Pine Hall Brick & Pipe Co., is a corporation organized 
and existing under the laws of the State of North Carolina, with offices 
at Winston-Salem and producing plant at Ceramic in that State. 

Respondent, The Columbia Clay Co., is a corporation organized and 
existing under the laws of the State of South Carolina with offices and 
producing plant located near Columbia in that State. 

Respondent, Georgia Vitrified Brick & Clay Co., is a corporation 
organized and existing under the laws of the State of Georgia with 
office and principal place of business at Augusta, Ga., and producing 
plant at Cambria, Ga. 

Respondent, Oconee Clay Products Co., is a corporation organized 
and existing under the laws of the State of Georgia, with office, prin- 
cipal place of business, and producing plant at Milledgeville, in that 
State. 

Cannelton Sewer Pipe Co. is a corporation organized and existing 
under the laws of the States of Indiana with office and principal place 
of business at Cannelton in that State. 

Respondent, Owensboro Sewer Pipe Co. is a corporation organized 
and existing under the laws of the State of Kentucky with office and 
principal place of business at Owensboro, Ky. 

Respondent, P. Bannon Pipe Co. is a corporation organized and 
existing under the laws of the State of Kentucky with office and 
producing plant at Louisville in that State. 

Par. 3. The vitrified clay sewer pipe with which this proceeding 
is concerned is an important item in modern construction, sanitation, 
and community development. It is frequently bought and used by 
municipalities, State, and Federal governments for the improvement 
of their own properties and also by Governmental emergency relief 
agencies, such as the Works Progress Administration of the United 
States Government, and other agencies dealing with the relief of 
unemployment and other results of the depression. 

Par. 4. Respondent manufacturers sell their products direct to 
municipalities, counties, States, and the Federal Government, and to 
dealers, at the same prices, terms, and conditions of sale. Their 
products are also sold direct to large contractors and to jobbers. Re- 
spondent manufacturers have control of a large, valuable, and continu- 
ous trade in commerce among the several States in the commodity with 
which this proceeding deals, and in the course of such trade and com- 
merce sell and ship and cause to be transported and delivered, large 
quantities of material and finished products across State lines, To 
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the extent that respondent manufacturers act collusively and collec- 
tively in the production and pricing of their goods they are in a 
position both to dominate and manipulate the market in which Gov- 
ernmental agencies and unorganized consumers must buy such goods in 
the territory where respondent manufacturers do business. 

Par. 5. For more than 5 years last past respondent Association, its 
officers, directors, and members, and respondent manufacturers have 
engaged in a wrongful, and unlawful combination and conspiracy 
among themselves, for the purpose and with the effect of substantially 
suppressing and frustrating competition as to price and otherwise in 
the sale of vitrified clay sewer pipe in commerce among the several 
States where respondent manufacturers do business. To that end 
respondents, by concerted action and agreement among themselves, 
and with others not joined herein as respondents, have adopted and 
carried out the following policies, rules, practices, and methods of 
competition: 

(a) Respondents have agreed among themselves as to the prices, 
terms, and conditions of sale to be quoted and collected for their 
products, have caused such prices, terms, and conditions of sale to be 
filed wtih respondent Association and to be compiled and distributed 
among themselves and their customers, and have agreed to adhere to 
such prices, terms, and conditions of sale pending the filing of changes 
therein with respondent Association. 

(6) Pursuant to the agreement above alleged, respondent manu- 
facturers have adhered to such prices, terms, and conditions of sale 
in the making of price quotations and in the making of actual sales. 

(c) Respondent manufacturers have agreed among themselves that 
quotations and sales should be made upon a delivered basis only, with 
freight equalized from their respective shipping points, so that the 
cost of their products to any given buyer when delivered from any 
point, would be identical at any given destination regardless of the 
variations in freight from different places of production and shipment. 

(d) By concerted action respondent manufacturers have reached an 
agreement or understanding among themselves by which, despite dif- 
ferences in the actual weights of vitrified clay sewer pipe as produced 
and shipped by the various manufacturers, the weights to be used in 
the calculation of freight charges, freight equalizations, delivered 
prices and discounts were made uniform. 

(e) By a united policy of refusing to quote and sell to the afore- 
said Government purchasing agencies on an f. o. b. mill basis, respond- 
ents have entered into an agreement that tends to deprive and has 
deprived the Federal Government of the opportunity to benefit from 
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land grant and other special railroad rates to which it is lawfully 
entitled. 

(f) In advance of the submission and opening of sealed bids on 
Federal, State, and municipal projects requiring vitrified clay sewer 
pipe, respondent manufacturers have exchanged among themselves the 
prices which they intended to quote in such bids and thereby pre- 
vented any divergence in the prices quoted. 

(g) Respondent manufacturers have agreed with their respective 
dealer customers as to the prices to be quoted by such dealers when 
bidding on pipe for the Works Progress Administration and other 
projects financed by the Government, for the purpose and with the 
effect of causing such dealers to submit identical bids. 

(h) The members of respondent Association have selected its offi- 
cers, committees, and employees and have delegated to them the 
function of preventing deviation from the price agreements and 
other agreements herein alleged restricting competition among the 
respondent manufacturers. Respondent manufacturers have made 
complaints to their Association officers of suspected deviation from 
the prices and terms agreed upon and have caused investigations to 
be made of such complaints, including examination of the books and 
records of the suspected offenders. Respondent officers and manu- 
facturers have discussed such complaints among themselves and with 
manufacturers suspected or charged with such deviations, for the 
purpose and with the effect of obtaining renewed adherence to the 
alleged agreements on prices and related matters. Meetings of re- 
spondent Association have been used by respondent manufacturers as 
the occasion for discussing, making, amending, and renewing such 
agreements. 

(7) Respondent manufacturers have maintained a committee of their 
Association for the purpose and with the effect of preventing devi- 
ation from their agreed prices by threats, argument, and propaganda 
to the effect that such deviation would constitute a violation of Fed- 
eral laws against discrimination in price and would subject such 
deviators to corrective action by the Federal Trade Commission. 

(j) Respondent manufacturers have agreed upon higher prices for 
delivery of their products by truck than when delivered by railroad, 
for the purpose and with the effect of discouraging truck delivery 
and of preventing reductions below the level of identical delivered 
prices calculated on a rail freight basis. 

(%) Respondent manufacturers have agreed among themselves as 
to the differentials in price to be charged on sales to dealers as com- 
pared to building contractors. 
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(2) Respondent manufacturers have agreed among themselves as 
to what concerns should be recognized as dealers and entitled to pur- 
chase at dealers’ prices, terms, and discounts. 

(m) Respondent manufacturers have attempted by interchange of 
information among themselves to restrict the production of vitrified 
clay sewer pipe to an amount that could be sold and shipped at the 
prices established and maintained by the agreements among respond- 
ents heretofore alleged. 

(n) Most of the acts, practices, and agreements referred to above 
were in effect during the period covered by the code for the industry 
under the National Industrial Recovery Act, and have continued in 
effect pursuant to agreement, understanding, and cooperation among 
respondents. 

(0) Respondent Association, officers, and manufacturers have col- 
laborated with other trade associations composed of other manufac- 
turers of vitrified clay sewer pipe located in other sections of the 
United States for the purpose and with the effect of restraining price 
competition between respondent manufacturers who sell into territory 
covered by some other association and manufacturers in such territory 
who sell into the territory covered by respondent Association. 

(p) Respondent manufacturers have employed “The Byrne Or- 
ganization” of which respondents Strickland and Byrne are part 
owners, as an agency for putting into effect and carrying out the 
above policies, rules, practices, and methods of competition. 

Par. 6. As an incident to and a necessary result of their agreed 
policy of making delivered prices only and of equalizing their agreed 
delivered prices by equalizing freight from various shipping points 
to any given destination, the respective respondent manufacturers 
have habitually and systematically demanded, charged, accepted, and 
received larger sums of money per unit of product from their cus- 
tomers located near their respective plants than from their customers 
located at greater distances, have thereby forced nearby customers 
to pay more in order that more distant ones might pay less to the 
respective respondent manufacturers, have deprived their nearby 
customers of any price advantage by reason of their proximity to 
the place of production, and have thereby habitually and system- 
atically discriminated in price among their respective customers in 
bad faith in order to suppress competition in price among respondent 
manufacturers. 

Par. 7. By means of the aforesaid agreements, understandings, 
rules, policies, practices, and cooperative methods of competition, re- 
spondents have deprived purchasers and consumers of vitrified clay 
sewer pipe of the advantages of normal competition that would oth- 
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erwise exist among respondent manufacturers. Respondents have 
thereby compelled unorganized purchasers to buy at prices and terms 
determined collectively and collusively by respondents and have arti- 
ficially enhanced the amounts exacted from such purchasers above 
the amounts obtainable had there been no such determination. The 
amounts exacted from public purchasing agencies constitute part of 
the financial obligations of Government payable either with or with- 
out interest out of tax receipts. 

Par. 8. The above-alleged acts and things done by respondents are 
all to the injury and prejudice of the public engaged in the purchase 
and resale of vitrified clay sewer pipe, of competitors engaged in the 
production and sale thereof, and of consumers of such commodity, 
and constitute unfair methods of competition and unfair or deceptive 
acts and practices in interstate commerce within the intent and 
meaning of section 5 of an act of Congress entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Revort, FINDINGS As ‘TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 8, 1939, issued, and on 
August 9, 1939, served, its complaint in this proceeding upon re- 
spondents Southern Vitrified Pipe Association, Cliff B. Beasley, pres- 
ident, W. Clement Boren, Jr., vice president, D. M. Strickland, sec- 
retary-manager, and John M. Byrne, Treasurer, and W. 8S. Dickey 
Clay Manufacturing Co., Lee Clay Products Co., Pomona Terra 
Cotta Co., Pine Hall Brick & Pipe Co., The Columbia Clay Co., 
Georgia Vitrified Brick & Clay Co., Oconee Clay Products Co., Can- 
nelton Sewer Pipe Co., Owensboro Sewer Pipe Co., and P. Bannon 
Pipe Co., charging them with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of the respondents’ 
answers, the Commission, by order entered herein, granted motion 
of all the respondents, except P. Bannon Pipe Co., for permission to 
withdraw said answers and to substitute therefor answers admitting 
all the material allegations of fact set forth in said complaint and 
waiving all intervening procedure and further hearing as to said facts, 
which substitute answers were duly filed in the office of the Commis- 
sion. Thereafter, by stipulation between counsel for the Commission 
and counsel for the respondents, the Commission on April 23, 1940, 
entered its order amending nwnc pro tunc its complaint and respond- 
ents waived notice of hearing, oral argument, and written briefs 
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before the Commission on this amendment, and further waived serv- 
‘ce of an amended answer to said amended complaint, and it was 
agreed and ordered that the substitute admission answers to the 
original complaint be considered the answers to said amended com- 
plaint. Thereafter this proceeding regularly came on for final hear- 
ing before the Commission on the said amended complaint, and an- 
swer of P. Bannon Pipe Co. and substitute answers of all the other 
respondents, and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to 
the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrary 1. The Southern Vitrified Pipe Association is a volun- 
tary unincorporated trade association with its office and principal 
place of business at Cincinnati, Ohio. The membership of respond- 
ent Association comprises most of the manufacturers of vitrified clay 
sewer pipe located in that part of the United States lying east of 
the Mississippi and south of the Ohio and Potomac Rivers. 

Respondent, W. S. Dickey Clay Manufacturing Co., is a corpora- 
tion organized and existing under the laws of the State of Delaware, 
and has its general office and principal place of business at Kansas 
City, Mo. It does the largest volume of business of any of respond- 
ent manufacturers and has producing plants in Alabama and Ten- 
nessee, as well as pipe-producing plants in States outside the territory 
served by members of respondent Association. 

Respondent, Lee Clay Products Co., is a corporation organized and 
existing under the laws of the State of Kentucky, with offices and 
producing plant located at Clearfield, Ky. 

Respondent, Pomona Terra Cotta Co., is a corporation organized 
and existing under the laws of the State of North Carolina, with 
offices and producing plant located at Pomona in that State. 

Respondent, Pine Hall Brick & Pipe Co., is a corporation organized 
and existing under the laws of the State of North Carolina, with 
offices at Winston-Salem and producing plant at Ceramic in that 
State. 

Respondent, The Columbia Clay Co., is a corporation organized and 
existing under the laws of the State of South Carolina, with offices 
and producing plant located near Columbia in that State. 

Respondent, Georgia Vitrified Brick & Clay Co., is a corporation 
organized and existing under the laws of the State of Georgia, with 
office and principal place of business at Augusta, Ga., and producing 
plant at Cambria, Ga. : 
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Respondent, Oconee Clay Products Co., is a corporation organized 
and existing under the laws of the State of Georgia, with office, prin- 
cipal place of business, and producing plant at Milledgeville, in that 
State. Said Oconee Clay Products Co., resigned as a member of 
respondent Association in 19387. 

Respondent, Cannelton Sewer Pipe Co., is a corporation organized 
and existing under the laws of the State of Indiana, with office and 
principal place of business at Cannelton in that State.. 

Respondent, Owensboro Sewer Pipe Co., is a corporation organized 
and existing under the laws of the State of Kentucky, with office and 
principal place of business at Owensboro, Ky. 

Respondent, P. Bannon Pipe Co., a corporation organized under 
the laws of the State of Kentucky, filed a petition in bankruptcy on 
April 12, 1982, and on April 13, 1932, was duly adjudicated a bankrupt 
by the United States District Court for the Western District of Ken- 
tucky. Thereafter, on June 27, 1932, one Maxwell S. Barker was duly 
elected Trustee in Bankruptcy for the said P. Bannon Pipe Co., and 
thereafter and until December 19, 1938, operated the sewer pipe manu- 
facturing plant of the P. Bannon Pipe Co. under authority of orders 
entered in the District Court of the United States for the Western 
District of Kentucky. On or about December 19, 1938, the said 
Maxwell S. Barker as trustee of the said P. Bannon Pipe Co., bank- 
rupt, pursuant to the proper orders of the court aforesaid, sold all 
the assets of the said P. Bannon Pipe Co. and since that time has 
clistributed to the creditors of the said P. Bannon Pipe Co. all of the 
funds coming into his hands as trustee for that estate. On or about 
September 10, 1939, the said Maxwell S. Barker died, and no other 
trustee has been selected as the estate has been fully administered. 

Par. 2. The vitrified clay sewer pipe with which this proceeding 
is concerned is an important item in modern construction, sanitation, 
and community development. It is frequently bought and used by 
municipalities, State and Federal governments for the improvement 
of their own properties and also by governmental emergency relief 
agencies, such as the Works Progress Administration of the United 
States Government, and other agencies dealing with the relief of 
unemployment and other results of the depression. 

Par. 3. Respondent manufacturers sell vitrified clay sewer pipe 
direct to municipalities, counties, States, and the Federal Govern- 
ment and to dealers at the same prices, terms, and conditions of 
sale. They also sell their products direct to large contractors. Re- 
spondent manufacturers have control of a large, valuable and con- 
tinuous trade and commerce among the several States in vitrified 
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clay sewer pipe, and in the course of such trade and commerce sell 
and ship, and cause to be transported and delivered to the purchasers 
thereof, large quantities of vitrified clay sewer pipe across State 
lines. To the extent that respondent manufacturers act concertedly 
and cooperatively in the production and pricing of their products 
as hereinafter set forth, they are in a position both to dominate and 
manipulate the market in which governmental agencies and unorgan- 
ized consumers must buy such products in the territory where re- 
spondent manufacturers do business. 

Par. 4. For more than 5 years last past, respondent Association, 
its officers, directors, and members, and the respondent manufacturers, 
for the purpose of substantially suppressing and restricting competi- 
tion as to price and otherwise in the sale of vitrified clay sewer pipe 
in commerce among the several States where respondent manufac- 
turers do business, by concerted action and agreement among them- 
selves have adopted and put into effect the following policies, rules, 
practices, and methods of competition : 

(a) Respondent manufacturers have agreed among themselves as to 
the prices, terms, and conditions of sale to be quoted and collected 
for their products, have caused such prices, terms, and conditions of 
sale to be filed with respondent Association and to be compiled and 
distributed among themselves and their customers, and have agreed 
to adhere to such prices, terms, and conditions of sale pending the 
filing of changes therein with respondent Association. 

(6) Pursuant to the foregoing agreement, respondent manufac- 
turers have adhered to such prices, terms, and conditions of sale in the 
making of price quotations and in the making of actual sales. 

(c) Respondent manufacturers have agreed among themselves that 
quotations and sales should be made upon a delivered basis only, with 
freight equalized from their respective shipping points, so that the 
cost of their products to any given buyer when delivered from any 
point is identical at any given destination regardless of the varia- 
tions in freight from different places of production and shipment. 

(2) Respondent manufacturers entered into an agreement or under- 
standing among themselves by which, despite differences in the actual 
weights of vitrified clay sewer pipe as produced and shipped by the 
various manufacturers, the weights to be used in the calculation of 
freight charges, freight equalizations, delivered prices, and discounts 
were and are made uniform. 

(e) By a united policy of refusing to quote and sell to the afore- 
said Government purchasing agencies on an f. o. b. mill basis, re- 
spondent manufacturers have entered into an agreement that tends to 
deprive and has deprived the Federal Government of the opportunity 
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to benefit from land grant and other special railroad rates to which 
it is lawfully entitled. 

(7) In advance of the submission and opening of sealed bids on 
Federal, State, and municipal projects requiring vitrified clay sewer 
pipe, respondent manufacturers have exchanged among themselves 
the prices which they intended to quote in such bids and prevented 
any divergence in the prices quoted. 

(9) Reenondent manufacturers have agreed with their respective 
dealer customers as to the prices to be quoted by such dealers when 
bidding on pipe for the Works Progress Administration and other 
projects financed by the Government, for the purpose and with the 
effect of causing such dealers to submit identical bids. 

(2) The respondent manufacturers, members of respondent Associa- 
tion, have selected its officers, committees, and employees and have 
delegated to them the function of preventing deviation from the 
price agreements and other agreements herein alleged restricting 
competition among the respondent manufacturers. Respondent manu- 
facturers have made complaints to said Association officers of sus- 
pected deviations from the prices and terms agreed upon and have 
caused investigations to be made of such complaints, including 
examination of the books and records of the suspected offenders. 
Respondent officers and manufacturers have discussed such complaints 
among themselves and with manufacturers suspected or charged with 
such deviations, for the purpose and with the effect of obtaining 
renewed adherence to the said agreements on prices and related matters. 
Meetings of respondent Association have been used by respondent 
manufacturers as the occasion for discussing, making, amending, and 
renewing such agreements. 

(¢) Respondent manufacturers have maintained a committee of said 
Association for the purpose and with the effect of preventing deviation 
from their agreed prices by threats, argument, and propaganda to 
the effect that such deviation would constitute a violation of Federal 
laws against discrimination in price and would subject such deviators 
to corrective action by the Federal Trade Commission. 

(j) Respondent manufacturers have agreed upon higher prices for 
delivery of their products by truck than when delivered by railroad, 
for the purpose and with the effect of discouraging truck delivery a 
of preventing reductions below the level of Gh aten delivered prices 
calculated on a rail freight basis. 

(X) Respondent jer MaRS have agreed among themselves as to 
the differentials in price to be charged on sales to dealers as compared 
to building contractors. 
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(Z) Respondent manufacturers have agreed among themselves as to 
what concerns should be recognized as dealers and entitled to purchase 
at dealers’ prices, terms, and discounts, 

(m) Respondent manufacturers have attempted by interchange of 
information among themselves to restrict the production of vitrified 
clay sewer pipe to an amount that could be sold and shipped at the 
prices established and maintained by the agreements among respond- 
ents heretofore set forth. 

(n) Most of the acts, practices, and agreements referred to above 
were in effect during the period covered by the Code for the Industry 
under the National Industrial Recovery Act, and have continued in 
effect pursuant to agreement, understanding, and cooperation among 
respondents. 

(0) Respondent manufacturers, through and in cooperation with 
respondent Association, its officers, and directors, have collaborated 
with other trade associations composed of other manufacturers of 
vitrified clay sewer pipe located in other sections of the United States 
for the purpose and with the effect of restraining price competition 
between respondent manufacturers who sell into territory covered by 
some other association and manufacturers in such territory who sell 
into the territory covered by respondent Association. 

(p) Respondents have employed “The Byrne Organization,” of 
which respondents Strickland and Byrne are part owners, as an agency 
for putting into effect and carrying out the above policies, rules, prac- 
tices, and methods of competition. 

Par. 5. As an incident to and a necessary reall of their agreed 

policy of making delivered prices only and of equalizing their agreed 
delivered prices by equalizing freight from various shipping points 
to any given destination, the respective respondent manufacturers 
have habitually and systematically demanded, charged, accepted, and 
received larger sums of money per unit of product from their cus- 
tomers located near their respective plants than from their customers 
located at greater distances; have thereby forced nearby customers to 
pay more, and more distant customers were allowed to pay less to the 
respective respondent manufacturers; have deprived their nearby cus- 
tomers of any price advantage by reason of their proximity to the place 
of production; and have thereby habitually and systematically dis- 
ermminated in price among their respective customers in bad faith in 
order to suppress competition in price among respondent 
manufacturers. 

Par. 6. By means of the agreements, rules, policies, practices, and 
cooperative methods of competition adopted and carried out by con- 
certed action and agreement as aforesaid, respondents have deprived 
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purchasers and consumers of vitrified clay sewer pipe of the advan- 
tages of normal competition that would otherwise exist among re- 
spondent manufacturers; and have thereby compelled unorganized 
purchasers to buy at prices and terms determined collectively and 
collusively by respondents and have artificially enhanced the amounts 
exacted from such purchasers above the amounts obtainable had 
there been no such collusive action. 


CONCLUSION 


The acts and practices of the respondents as herein set forth are all 
to the prejudice of the public; have a dangerous tendency to and 
have actually hindered and prevented price competition between 
and among respondents in the sale of vitrified clay sewer pipe in com- 
merce within the intent and meaning of the Federal Trade Commis- 
sion Act; have placed in respondents the power to control and enhance 
prices; have created in the respondent manufacturers a monopoly in 
the sale of vitrified clay sewer pipe in such commerce in that part 
of the United States lying east of the Mississippi River and south of 
the Ohio and Potomac Rivers; have unreasonably restrained such 
commerce in said products in said territory; and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission and the 
answers of respondents, in which answers all of the respondents 
except P. Bannon Pipe Co., admit all the material allegations of 
fact set forth in said amended complaint and state that they waive 
all intervening procedure and further hearing as to said facts, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondents, except P. Bannon Pipe Co., have 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, Tiiat the respondents, W. S. Dickey Clay Manufactur- 
ing Co., Lee Clay Products Co., Pomona Terra Cotta Co., Pine Hall 
Brick & Pipe Co., The Columbia Clay Co., Georgia Vitrified Brick 
& Clay Co., Oconee Clay Products Co., Cannelton Sewer Pipe Co., 
Owensboro Sewer Pipe Co., and their officers, representatives, agents, 
and employees, directly or through respondent Southern Vitrified 
Pipe Association, or through respondents Cliff B. Beasley, W. Clem- 
ent Boren, Jr., D. M. Strickland, or John M. Byrne, or through any 
corporate or other device, do forthwith cease and desist, in connection 
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with the offering for sale or sale and distribution of vitrified clay 
sewer pipe in interstate commerce or in the District of Columbia, 
from doing and performing by concerted action, agreement or under- 
standing between any two or more of them, the following acts and 
things: 

1. Fixing or establishing prices, terms, and conditions of sale at 
which they will sell vitrified clay sewer pipe products to the purchasing 
public. 

2. Entering into, participating in, or carrying on, through the 
respondent Association or under its auspices or through any other 
central agency, meetings, or otherwise, discussions and exchanges of 
information concerning proposed or future prices, terms, and condi- 
tions of sale at which they will sell vitrified clay sewer pipe products 
to the purchasing public. 

3. Promising to adhere to filed prices, terms, and conditions of sale 
for their said products pending the filing of changes therein with 
respondent Southern Vitrified Pipe Association. 

4. Pursuant to any promise or assurance, adhering to filed prices, 
terms, and conditions of sale in the making of quotations or sales of 
their said products. 

5. Making quotations and sales of their said products upon a deliy- 
ered basis only, with freight equalized from their respective shipping 
points, so that the cost of their said products to any given buyer, 
when delivered from any point, will be identical at any given destina- 
tion, regardless of variations in freight from different places of pro- 
duction and shipment. 

6. Fixing arbitrary weights to be used in the calculation of freight 
charges and freight equalizations so that delivered prices and dis- 
counts are made uniform. 

7. Refusing to quote and sell to Government purchasing agencies 
on an f. o. b. mill basis. 

8. Exchanging among themselves, in advance of the submission and 
opening of sealed bids on Federal, State, and municipal projects re- 
quiring vitrified clay sewer pipe, the prices which they propose to 
quote in such bids. 

9. Fixing and establishing differentials in price to be charged on 
sales to dealers as compared with sales to building contractors. 

10. Agreeing with their respective dealer customers as to the prices 
to be quoted by such dealers on the resale of vitrified clay sewer pipe. 

11. Determining what concerns shall be recognized as dealers and 
entitled to purchase at dealers’ prices, terms, and discounts. 

12. Restricting the quantity of vitrified clay sewer pipe to be pro- 
duced by the respondent manufacturers or any of them. 
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13. Collaborating with trade associations composed of manufac- 
turers of vitrified clay sewer pipe located in other sections of the 
United States, but who sell vitrified clay sewer pipe in the territory 
served by said respondent manufacturers east of the Mississippi River 
and south of the Ohio and Potomac Rivers, for the purpose and with 
the effect of restricting and restraining competition as to prices, terms, 
and conditions of sale of said products in said territory. 

14, Obtaining adherence to prices, terms, and conditions of sale 
of their said products filed by said manufacturers with the respondent 
Association or any other central agency, by exchanging information 
at meetings held under the auspices of said Association, or otherwise, 
as to prices, terms, and conditions of sale at which said products have 


- been sold by respondent manufacturers; by making and investigating 


complaints of alleged deviations in prices, terms, and conditions of 
sale by said manufacturers; by the examination of books and records 
of the suspected offenders and by threats of legal action against such 
offenders. . 

15. Employing “The Byrne Organization,” of which respondents 
D. M. Strickland and John M. Byrne are part owners, or any other 
person, partnership, or corporation, to act as an agency for putting 
into effect or carrying out, directly or indirectly, any of the policies, 
rules, practices, or methods of competition prohibited by this order. 

It is further ordered, That the amended complaint herein be, and 
the same hereby is, dismissed as to P. Bannon Pipe Co. 

It is further ordered, That all of the respondents, except P. Bannon 
Pipe Co., shall, within 60 days after service upon them of this order, 
file with the Commission a report in writing, setting forth in detail 
the manner and form in which they have complied with this order. 
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In THe MATrer oF 


LADY ESTHER, LTD. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3917. Complaint, Oct. 6, 1989—Decision, May 31, 1940 


Where a corporation, engaged in sale and distribution of cosmetics and other 


toilet preparations, including its Lady Hsther Face Cream, to wholesale 
and retail purchasers in other states and to members of the public direct, 
in substantial competition with others engaged in the distribution and sale 
of face creams, cosmetics, and other toilet preparations adapted to and 
used for the same general purposes as its said Lady Esther Face Cream in 
commerce among the various States; in its advertisements of its said face 
cream in newspapers and other periodicals of general circulation and in the 
various States and in said District, and in circulars and other printed 
or written matter distributed in commerce, and through broadcasts from 
radio stations of extra-state audience, and in statements and other adver- 
tisements which it disseminated and which were intended and likely to 
induce purchase of its aforesaid face cream in commerce— 


(a) Represented, directly or through implication, that its said Lady Hsther 


Face Cream penetrated the skin and to the bottom of the pores thereof and 
removed dirt from the outside which had gotten into or under the skin 
and filled said pores, through its action in sinking into the pores and then 
flushing out waste matter therein, and that the method of cleaning the 
skin of the face by the use of its said cream was different from that of 
other skin-cleaning preparations in that, unlike the others, it cleaned more 
than the exterior openings of the pores. 


Facts being, it did not thus penetrate the skin or have any unique or unusual 


(b) 


or active penetrative properties in relation thereto, outside dirt does not 
get into or under the skin or become imbedded therein, ete., as above set 
forth by it, its said cream will not remove such dirt, if so located, or 
cleanse the pores below the exterior openings thereof, and principal effect 
of its said product is to cleanse outer surface of skin and exterior open- 
ings of pores, as do many other skin cleaners, and its said method was no 
different in such general respect from that of such others, and any absorp- 
tive and lubricating effect as distinguished from penetrative action of said 
product is of temporary duration, determined by such factors as length of 
time lubricating ingredients remain on skin and amount of absorption of 
such ingredients. 

Represented that its said product would overcome, correct or cure dry skin 
and was as efficacious on an oily skin as on a dry one, and that cause of an 
oily skin was same as that of a dry one, and that soap and water were 
injurious to the skin and dried it, and that a dry skin was an old one and 
the cause of all wrinkles, which tiny lines became, and that use of said 
product supplied a dry skin with what it needed to overcome or cure such 
condition ; : 


Facts being that its said product would not overcome, correct or cure a dry skin 


or do more in correcting it than furnish, as aforesaid, temporary supply of 
lubrication which was not identical with secretions supplied by the skin and 
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required constant renewal of applications, if such lubrication were to be 
maintained, and, while its said product might be used on an oily skin and 
would clean such a skin at least to same extent as a dry one, it was not 
otherwise as efficacious on the former as on the latter, and cause of two was 
not the same, soap and water are not injurious to skin and do not dry it 
except temporarily, and its said product does not supply dry skin with what 
it needs to overcome or cure such condition, and dry skin is not an old one 
nor such a skin the cause of all wrinkles, nor is it true, as set forth by it, that 
all tiny lines become wrinkles, and dry skin, lines and wrinkles may be due 
to causes such as advancing age, disease, worry and conditions of the 
muscles and tissues underlying the skin and other causes upon which its 
product would have no effect. 

Represented, as aforesaid, that blackheads are imbedded dirt and that its 
said product would remove blackheads and correct the cause thereof, facts 
being, blackheads are waxy Skin secretions, exterior surfaces of which are 
discolored by exterior dirt, and said preparation will not remove them as 
distinguished from removing superficial dirt from the outside surfaces 
thereof, nor correct their cause. 


(d) Represented, as aforesaid, that said product would prevent or remove 


wrinkles or lines of the face and that use thereof would refine the pores of 
the skin and correct or remove cause of enlarged pores and remove from the 
skin blemishes or rough spots, and that users of said cream were free from 
a rough skin, and that its use refreshed tired cells and brought new life 
thereto and safeguarded beauty glands and brought them back to activity; 


Facts being that while its said product might remove superficial accumulations 


(€) 


of dirt from pore openings, help nature refine the pores and, to the extent that 
superficial pore enlargements might be due to such accumulations, serve to 
reduce the same, it would not refine the pores or correct or remove the cause 
of enlarged pores nor remove from the skin blemishes or rough spots other 
than those due solely to dryness thereof, and it would not banish roughness 
permanently, not all users of its cream are free from rough skin, and it did 
not refresh tired cells or bring new life thereto nor safeguard so-called beauty 
glands, if such there be, nor bring same back to activity, and would not 
affect the skin advantageously otherwise than as herein set forth, many 
unfavorable conditions of which are result of internal conditions such as 
dietary exeesses or deficiency, nervous disorders, drug rashes, glandular 
disturbances or other conditions in regard to which its said product would 
have no appreciable effect and which can be effectively treated only by 
removing the cause thereof, on which its said product is without effect ; 
Represented that its said cream was a solvent of dust, soot, dirt, dead skin 
cells or various forms of dirt and waste matter that soil the skin; 


Facts being said product was not a solvent of dust, dead skin cells or other various 


(f) 


forms of dirt and waste matter that soil the skin; and 
Falsely represented that results from use of its said cream were guaranteed ; 


With tendency and capacity to mislead purchasers and prospective purchasers of 


its said product into the erroneous and mistaken belief that such representa- 
tions were true, as hereinabove set forth, and to induce them to purchase 
said cream by reason thereof, and with the result that trade was thereby 
diverted unfairly to it from competitors engaged in the sale in commerce of 
face creams, soaps and cosmetics of various kinds, including those who, in 
the sale of their said preparations and products, do not similarly or in any 
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manner misrepresent the same or matters pertaining thereto; to their sub- _ 


stantial injury in commerce: 
Held, That such acts and practices, under the circumstances set forth, were all 


to the prejudice of the public and competitors, and constituted unfair 
methods of competition in commerce and unfair and deceptive acts and 


practices therein. 


Mr. Donovan R. Divet for the Commission. 
Rogers, Ramsay & Hoge, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of the Federal Trade Commission Act, 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission, having reason to believe that Lady Esther, Ltd., 
a corporation, hereinafter referred to as respondent, has violated 
the provisions of said act, and it appearing to the Commission that ~ 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. Respondent, Lady Esther, Ltd., is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of Illinois, with its office and principal place of 
business at 7171 West 65th Street, in the city of Chicago, State of 
Illinois. 

Par. 2. Respondent is now, and has been for more than 3 years 
last past engaged in the sale and distribution in commerce between 
and among the various States of the United States of cosmetics and 
other toilet preparations. Respondent, in the course and conduct 
of said business during the time aforesaid, caused and does now 
cause its said cosmetics and other toilet preparations to be trans- 
ported from its said place of business in Ilinois to, into and through 
States of the United States other than Illinois to the purchasers 
thereof in such other States. The usual course of dealing of re- 
spondent in its business as aforesaid is to sell its products to whole- 
sale and retail stores through which they are eventually sold to 
members of the public. Respondent also sells its products as afore- 
said direct to members of the public. Among the products so sold 
as aforesaid is a face cream known and described as Lady Esther 
Face Cream. 

Par. 3. During the time above mentioned, other individuals, firms 
and corporations in various States of the United States have been 
and are engaged in the sale and distribution in commerce between 
and among the various States of the United States and in the Dis- 


LADY ESTHER, LTD. 1367 
13864 Complaint 


trict of Columbia of face creams, cosmetics, and other toilet prep- 
arations adapted to and used for the same general purposes as 
respondent’s said Lady Esther Face Cream. Respondent has been, 
during the time aforesaid, in substantial competition in commerce 
between and among the various States of the United States in the 
sale of its said Lady Esther Face Cream with such other individuals, 
firms, and corporations. 

Par. 4. In the course and conduct of its aforesaid business, the 
respondent has disseminated and is now disseminating, and has 
caused and is now causing the dissemination of false advertisements 
concerning its said Lady Esther Face Cream, by United States mails, 
by insertion in newspapers and periodicals having a general circu- 
lation and also in circulars and other printed or written matter, all 
of which are distributed in commerce among and between the various 
States of the United States; and by continuities broadcast from radio 
stations which have sufficient power to, and do, convey the programs 
emanating therefrom to listeners located in various States of the 
United States other than the State in which said broadcasts origi- 
nate and by other means in commerce, as commerce is defined in the 
Federal Trade Commission Act, for the purpose of inducing, and 
which are likely to induce, directly or indirectly, the purchase of its 
said face cream; and has disseminated and is now disseminating, 
and has caused and is now causing the dissemination of, false adver- 
tisements and false and misleading statements concerning its said face 
cream, by various means, for the purpose of inducing, and which are 
likely to induce, directly or indirectly, the purchase of its said face 
cream in commerce, as commerce is defined in the Federal Trade 
Commission Act. Among, and typical of the false and misleading 
statements and representations contained in said advertisements, dis- 
seminated and caused to be disseminated, as aforesaid, are the 
following: 

1. What you want is deep cleansing! Many methods only “clean off” the 
skin. They do not clean it out! * * * What you want is a cream that does 
more than “grease” the surface of your skin. You want a cream that pene- 
trates the pores! Such a cream, distinctly, is Lady Esther Face Cream. It is 
a cream that gets below the surface—into the pores. * * * 

2. There is one sure way to remove that underneath dirt and that is to use 
a cream that penetrates the pores. * * * 

3. * * * Many methods are merely surface methods. They take off only 
the top dirt and leave the imbedded dirt untouched. What you want is deep- 
reaching action—a cleansing out of the stubborn, buried dirt. * * * 

4.* * * Demand a cleanser that goes below the surface. Insist upon a 
cleanser that gets into the pores, deeply into the pores! Lady Esther Face 
Cream is a pore-deep cleanser. * * * 
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5. * * * It cleanses deeply, to the very bottom of the pores. It doesn’t 
clean just the surface of your skin—it goes below the surface and removes 
hidden dirt which ordinary cleansing methods fail to reach. gt 

6. * * * it’s a penetrating cream, which gets into your skin. ae at 

7. 1 say that my cream will remove that deeply imbedded dirt that is the 
cause of large pores and black-speck blemishes. RY Pays 

8. Those little black specks that keep showing up in your skin—do you know 
what they really are, * * * They’re imbedded dirt—dirt that has found its 
way deeply into your pores * * * When your pores are completely cleansed 
of the plugging matter, blackheads automatically disappear. Also your pores 
automatically come down in size. Responding to Nature, they reduce them- 
selves to their original, invisible smallness. 

9. * * * Lady Hsther Face Cream loosens blackheads, floats out the stub- 
born dirt that laughs at your surface cleanser * * * 

10. * * * Jt removes the cause of enlarged pores and blackheads * * * 

11. * * * At the same time as Lady Esther Face Cream is unburdening 
your pores, it is also lubricating your skin. It is resupplying it with a fine 
oil that combats dryness and keeps the skin youthfully soft and smooth * * * 

12.* * * Keep up this soothing Cleansing—(with Lady Esther Face 
Cream)—and you'll see those faint lines fade away—because your sebaceous 
glands will be back on the job—then you can say goodbye forever to dry skin. 

13. * * * Lady Hsther Cream contains a fine oil that overcomes dryness 
and roughness * * * 

14.* * * “Don’t you believe dry skin isn’t serious! It’s the dry skin 
that invites the tiny lines that may grow into wrinkles * * *” * * * TLady 
Esther Cream * * * brings back that soft dewy-fresh look which proves 
that the dry parched skin is smooth and pliant once more * * #* 

15. A dry skin is an old skin. 

16. Lady Esther Face Cream is an excellent corrective of dry skin * * * 

17. * * * Supplies Dry Skin with What It Needs * * * 

18. * * * You see, dryness and oiliness are just different symptoms of 
the same trouble. And they are both easy to overcome with Lady Esther 
Crean asa. se 

19. * * * Lady Esther Cream, * * * counter-acts the very cause of 
dryness | * + °° * 

20,* * * Dry patches and tiny lines will start to disappear * * * 

21,* * * easily changes a dry, dingy skin into a smooth one * * * 
ages x : ie he oy aa oe bahar the se yas that may grow into 
soft dewy-like look which Bue tae the ae a in i Hine oat wane 

y parched skin is smooth and pliant 
once more * * * 

Zoe sean Ss Remember a dry skin wrinkles * * * 

24. * * * Tf you want to banish dry skin write me tonight and I will send 
you a tube of Lady Esther Face Cream * * * 


25. * * * Lady Esther Cream * * * he] 

Ss hature r 
Sinegito teal p refine your 
26. * * * Lady Esther guarantees results * * * 


Cleansing the pores as thoroughly as it does, it allows them to 
function freely again—to open and close—as Nature intended. This auto- 
eer permits the pores to reduce themselves to their normal invisible 
size bade 
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28. * * * it keeps the glands in condition to do their health-building 
work. 

29. * * * blotches and large pores which cause such untold suffering to 
young girls—very often yield to the penetrating action of Lady Esther Face 
Cream: tiers" 

30. * * * it supplies the tissues with a delicate softening oil * * * 

31. * * * Lady Esther Cream * * * sinks into the dry tissues, and 
brings new life to your skin * * * 

32. * * * Tt penetrates each tiny pore, flushes out old accumulations 
of waste which made your skin bumpy * * * 

383 * * * As soon as it touches your skin, it sinks into your pores, and 
dissolves that buried waste, just like sunshine melting snow. It floats it all 
to the surface for you to wipe away * * * 

34. * * * my cream cleanses your skin, * * * smooths out those 
rough spots, refreshes its tired cells * * * 

so. = += * oprings»new lite’ to tne dry ‘cells 1" = * 

36. * * * it goes to work on the imbedded dirt—that stiff waxy matter 
that is a combination of waste from the body, dust, soot and dead skin cells. 
It softens and dissolves this waxy matter * * * 


Par. 5. Respondent makes and has made the foregoing statements 
in its advertising matter, as well as many others of similar import, 
which are misleading in that they represent or imply: 

1. That Respondent’s said face cream penetrates the skin; that it 
penetrates to the bottom of the pores of the skin; that it penetrates 
into and below the skin; and that it has unique, unusual and active 
penetrative properties in relation to the skin. 

2. That dirt from the outside gets into and under the skin, is im- 
bedded therein and fills the pores to the bottom and that respondent’s 
face cream will remove the same. 

3. That respondent’s cream dissolves dirt and waste matter in the 
pores of the skin. 

4. That respondent’s cream sinks into the pores of the skin and then 
by reverse action flushes out the waste matter therein. 

5. That the method of cleaning the skin of the face by the use of 
respondent’s cream is different from that of other skin cleaning prepa- 
rations in that it cleans more than the surface of the skin, while other 
preparations clean only the surface. 

6. That blackheads are imbedded dirt. 

7. That respondent’s cream will correct, overcome or banish a dry 
skin. 

8. That respondent’s cream is equally efficacious on an oily skin as 
on a dry skin and that the cause of both conditions is the same. 

9. That the use of respondent’s cream will prevent and remove 
wrinkles and lines in the face. 

10. That respondent’s cream will remove blackheads as distinguished 
from removing superficial dirt from the outside surface thereof. 
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11. That respondent’s cream will refine the pores of the skin and 


correct enlarged pores. 
12. That respondent’s cream will remove rough spots and blemishes 


from the skin. 
13. That soap and water are injurious to the skin and that they dry 


the skin. 

14. That respondent’s cream supplies dry skin with what it needs to 
overcome and cure such condition. 

15. That users of respondent’s cream never suffer from rough skin 
and that it will banish roughness. 

16. That respondent’s cream refreshes tired cells and brings new 
life to the cells and to the skin. 

17. That respondent’s cream safeguards beauty glands and brings 
them back to activity. 

18. That dry skin is an old skin. 

19. That dry skin is the cause of wrinkles and that tiny lines become 
wrinkles. 

20. That results are guaranteed. 

21. That respondent’s cream removes and corrects the cause of en- 
larged pores and blackheads. 

22. That respondent’s cream is a solvent of and dissolves the various 
forms of dirt and waste matter that soil the skin. 

Par. 6. In truth and in fact respondent’s face cream does not pene- 
trate the skin or penetrate to the bottom of the pores of the skin or 
into and below the skin; respondent’s cream does not have any unique 
or unusual or active penetrative property in relation to the skin; dirt 
from the outside does not get into or under the skin or become im- 
bedded therein or fill the pores to the bottom and respondent’s cream 
will not remove dirt if so located; respondent’s cream will not dissolve 
dirt or waste matter in the pores of the skin; skin cleansers generally, 
including respondent’s said cream, clean the surface of the skin, includ- 
ing the minute exterior openings of the pores, and respondent’s cream 
is no different in this general respect from other skin cleansing prepara- 
tions; blackheads are not imbedded dirt but are waxy skin secretions 
the exterior surfaces of which are discolored by exterior dirt ; respond- 
ent’s cream will not overcome, correct, or banish a dry skin but merely 
furnishes a temporary supply of lubrication, respondent’s cream is not 
equally efficacious on oily skin as on a dry skin; the cause of an oily 
skin is not the same as the cause of a dry skin; respondent’s cream 
will not prevent or remove wrinkles or lines in the face, it will not 
remove blackheads as distinguished from removing superficial dirt 
from the outside surfaces thereof; it will not refine the pores of the 
skin or correct enlarged pores; it will not remove rough spots or 
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blemishes from the skin; soap and water are not injurious to the skin 
and do not dry the skin; respondent’s cream does not supply dry skin 
with what it needs to overcome or cure the condition; it is not true 
that all users of respondent’s cream do not suffer from a rough skin 
or that said cream will banish roughness since any lubricating effect 
it may have is only temporary and superficial; respondent’s cream does 
not refresh tired cells or bring new life to the cells or to the skin; 
respondents’ cream does not safeguard so-called beauty glands or bring 
them back to activity if, in fact, such glands exist; it is not true that a 
dry skin is an old skin; a dry skin is not the cause of wrinkles nor 
is it true that tiny lines become wrinkles; respondent does not in fact 
guarantee the results claimed for the use of its cream; respondent’s 
cream does not remove and correct the cause of enlarged pores and 
blackheads; generally speaking, respondent’s cream is not a solvent of 
and does not dissolve the various forms of dirt and waste matter that 
soil the skin. 

Par. 7. The principal effect of respondent’s said cream is to cleanse 
the outer surface of the skin. It also serves as a lubricant but such 
lubricating effect is of temporary duration and lasts only as long as 
the lubricating ingredients remain on the skin. This necessitates con- 
stant renewal! of applications of the cream if such lubrication is to be 
maintained. Such treatment merely supplements the oil supplied by 
the skin itself but the lubrication supplied by respondent’s cream is 
not identical with the secretions of the skin. Respondent’s cream does 
not stimulate the action of the oil glands in the skin and has no effect 
of correcting the cause of the deficiency in secretion of the glands of 
the skin. Many unfavorable skin conditions are the result of internal 
conditions of the body such as excesses or deficiencies of dietary intake, 
unbalanced diet, too great or too little consumption of certain kinds 
of food, faulty or upset metabolism, nervous disorders, glandular dis- 
turbances and other conditions in regard to which respondent’s face 
cream will have little, if any, effect on the resulting skin conditions. 
Such skin conditions can be effectively treated only by removing the 
causes thereof. Respondent’s cream has no effect on these causes. A 
dry skin, lines in the face and wrinkles are due to causes such as 
advancing age, disease, worry, anxiety, overwork, conditions of the 
muscles and tissues underlying the skin and other causes upon which 
respondent’s face cream will not have any effect. A cream of the gen- 
eral nature of respondent’s does not penetrate the skin but may, to a 
limited extent, be absorbed by the skin. Such absorption, however, is 
not equivalent to or synonymous with penetration. Respondent’s cream 
is not a solvent of dust, soot or dead skin cells or of various kinds of 
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organic and inorganic matter which may and do soil the skin of the 
face. 

Par. 8. The aforesaid acts and practices used by respondent in con- 
nection with the offering for sale and sale of its said face cream have - 
had, and now have, the tendency and capacity to mislead purchasers 
and prospective purchasers thereof into the erroneous and mistaken 
belief that such representations, as herein alleged, are true, and to 
induce them to purchase said face cream on account thereof. Thereby 
trade is unfairly diverted to respondent from competitors engaged in 
the sale in commerce between and among the various States of the 
United States and in the District of Columbia of face creams, soaps, 
and cosmetics of various kinds. There are among the competitors of 
respondent those who in the sale of their preparations and products 
do not similarly or in any manner misrepresent the same or matters 
pertaining thereto. As a result of respondent’s said practices, as here- 
in set forth, substantial injury has been and is now being done by 
respondent to competition in commerce between and among the various 
States of the United States. 

Par. 9. The aforesaid acts and practices of the respondent as herein 
alleged are all to the prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
and unfair and deceptive acts and practices in commerce within the 
intent and meaning of the Federal Trade Commission Act. 


Rerort, Findings As TO THE Facts, AND OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 6th day of October 1939, issued 
and served its complaint in this proceeding upon said respondent, 
Lady Esther, Ltd., a corporation, charging it with the use of unfair 
methods of competition in commerce and unfair and deceptive acts 
and practices in commerce in violation of the provisions of said act. 
On the 27th day of February 1940, respondent filed its answer in 
this proceeding. Thereafter, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts signed and 
executed by the respondent and its counsel, Rogers, Ramsay & Hoge 
and W. T. Kelley, chief counsel for the Federal Trade Comtiene 
subject to the approval of the Commission, may be taken as the oe 
in this proceeding and in lieu of testimony in support of the charges 
stated in the complaint or in opposition thereto, and that the od 
Commission may proceed upon said statement of facts to make its 
report, stating its findings as to the facts and its conclusion based 
thereon, and enter its order disposing of the proceeding without the 
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presentation of arguments or the filing of briefs. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on said complaint, answer, and stipulation, said stipulation hav- 
ing been approved, accepted, and filed, and the Commission having 
duly considered the same and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes its findings as to the facts and its conclusion drawn there- 
from. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Lady Esther, Ltd., is a corporation 
duly organized and existing under and by virtue of the laws of the 
State of Illinois, with its office and principal place of business at 
7171 W. 65th Street, in the city of Chicago, State of Illinois. 

Par. 2. Respondent is now, and has been for more than 8 years 
last past, engaged in the sale and distribution of cosmetics and other 
toilet preparations in commerce between and among the various 
States of the United States. In the course and conduct of said 
business during the time aforesaid, respondent has caused, and does 
now cause, its said cosmetics and other toilet preparations, when sold, 
to be transported from its said place of business in Illinois to, into 
and through States of the United States other than Illinois to the 
purchasers thereof in such other States. The usual course of dealing 
of respondent in its said business as aforesaid is to sell its products 
to wholesale and retail stores through which they are eventually 
sold to members of the public. Respondent also sells its products, 
as aforesaid, directly to members of the public. Among the prod- 
ucts so sold as aforesaid is a face cream known and described as 
Lady Esther Face Cream. 

Par. 3, In the course and conduct of its said business, respondent 
now is, and has been during the time above mentioned, in substantial 
competition with other corporations and with firms and individuals 
also engaged in the business of distributing and selling face creams, 
cosmetics, and other toilet preparations adapted to and used for the 
same general purposes as respondent’s said Lady Esther Face Cream, 
in commerce among and between the various States of the United 
States. 

Par. 4. In the course and conduct of its aforesaid business in com- 
merce as herein described respondent, for the purpose of inducing 
the purchase of said product, Lady Esther Face Cream, has caused 
advertisements to be placed in newspapers and other periodicals 
having a general circulation in the various States of the United 


1374 FEDERAL TRADE COMMISSION DECISIONS 
Findings 30 F. T. C. 


States and in the District of Columbia, and has also published and 
circulated circulars and other printed or written matter, all of which 
are distributed in commerce among and between the various States 
of the United States. Respondent has also broadcast advertising 
from radio stations which have sufficient power to, and do, convey 
the programs emanating therefrom to listeners located in the various 
States of the United States other than the States in which said broad- 
casts originated. These advertisements, circulars, and radio broad- 
casts contain certain statements concerning the efficacy of the prod- 
uct, Lady Esther Face Cream, and the results which may be ex- 
pected to be obtained from the use thereof. Similar advertising 
statements are made in other advertisements disseminated for the 
purpose of inducing, and which are likely to induce, directly or 
indirectly, purchases of said face cream in commerce as commerce is 
defined in the Federal Trade Commission Act. Prior to the issuance 
of the complaint herein, respondent, in said newspaper, periodical, 
radio, and circular advertisements, made, among others, the following 
representations : 


1. What you want is deep cleansing! Many methods only “clean off’ the 
skin. They do not clean it out! * * * What you want is a cream that does 
more than “grease” the surface of your skin. You want a cream that penetrates 
the pores! Such a cream, distinctly, is Lady Esther Face Cream. It is a 
cream that gets below the surface—into the pores. * * * 

2. There is one sure way to remove that underneath dirt and that is to use a 
cream that penetrates the pores * * * 

3. * * * Many methods are merely surface methods. They take off only the 
top dirt and leave the imbedded dirt untouched. What you want is deep-reaching 
action—a cleansing out of the stubborn, buried dirt * * * 

4,* * * Demand a cleanser that goes below the surface. Insist upon a 
cleanser that gets into the pores, deeply into the pores! Lady Esther Face Cream 
is a pore-deep cleanser. 

5. * * * Tt cleanses deeply, to the very bottom of the pores. It doesn’t clean 
just the surface of the skin—it goes below the surface and removes hidden dirt 
which ordinary cleansing methods failtoreach * * * 

6.* * * it’s a penetrating cream, which gets into yourskin * * * 

7. I say that my cream will remove that deeply imbedded dirt that is the cause 
of large pores and black-speck blemishes * * * 

8. Those little black specks that keep showing up in your skin—do you know 
what they really are. * * * They’re imbedded dirt—dirt that has found its 
way deeply into your pores * * * When your pores are completely cleansed 
of the plugging matter, blackheads automatically disappear. Also your pores 
automatically come down in size. Responding to Nature, they reduce themselves 
to their original, invisible smallness. 

9. * * * Lady Esther Face Cream loosens blackheads, floats out the stubborn 
dirt that laughs at your surfacecleanser * * * 

10. * * * Itremoves the cause of enlarged pores and blackheads * * * 
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11. * * * At the same time as Lady Esther Face Cream is unburdening your 
pores, it is also lubricating your skin. It is resupplying it with a fine oil that 
combats dryness and keeps the skin youthfully soft and smooth * * * 

12,* * * Keep up this soothing Cleansing—(with Lady Esther Face 
Cream)—and you'll see those faint lines fade away—because your sebaceous 
glands will be back on the job—then you can say goodbye forever to dry skin. 

13. * * * Lady Esther Cream contains a fine oil that overcomes dryness 
and roughness * * * 

14.* * * “Don’t you believe dry skin isn’t serious. It’s the dry skin 
that invites the tiny lines that may grow into wrinkles * * *” * ¥* * 
Lady Esther Cream * * * brings back that soft dewey-fresh look which 
proves that the dry parched skin is smooth and pliant once more * * * 

15. A dry skin is an old skin. 

16. Lady Esther Face Cream is an excellent corrective of dry skin * * * 

17. * * * Supplies Dry Skin with What It Needs * * * 

18. * * * You see, dryness and oiliness are just different symptoms of 
the same trouble. And they are both easy to overcome with Lady Esther 
Grea eae. a ee 

19. * * * Lady Esther Cream, * * * counteracts the very cause of 
aryness = 771th) * 

20. * * * Dry patches and tiny lines will start to disappear * * * 
* * easily changes a dry, dingy skin into a smooth one * * * 

22. * * * “Tt’s the dry skin that invites the tiny lines that may grow into 
wrinkles * * *”’ * * * Jady Hsther Cream * * * brings back that 
soft dewey-like look which proves the dry parched skin is smooth and pliant 
once more * * * 

23. * * * Remember a dry skin wrinkles * * * 

24, * * * Jf you want to banish dry skin write me tonight and I will send 
you a tube of Lady Esther Face Cream * * * 

25. * * * Lady Hsther Cream * * * helps nature refine your pores 
* * * 

26. * * * Lady Esther guarantees results * * * 

27. * * * Cleansing the pores as thoroughly as it does, it allows them to 
function freely again—to open and close—as Nature intended. This auto- 
matically permits the pores to reduce themselves to their normal, invisible 
SIZC) aa on 

28. * * * it keeps the glands in condition to do their health-building work. 

29, * * * blotches and large pores which cause such untold suffering to 
young girls—very often yield to the penetrating action of Lady Esther Face 
Greant tive ‘ates 

30. * * * it Supplies the tissues with a delicate softening oil * * * 

31. * * * Lady Esther Cream * * * sinks into the dry tissues, and 
brings new life to your skin * * * 

32, * * * Tt penetrates each tiny pore, flushes out old accumulations of 
waste which made your skin bumpy * * * 

33, * * * As soon as it touches your skin, it sinks into your pores, and 
dissolves that buried waste, just like sunshine melting snow. It floats it all to 
the surface for you to wipe away * * * 

34, * * * my cream cleanses your skin * * * smooths out those rough 
spots, refreshes its tired cells * * * 
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35. * * * brings new life to the dry cells * * * 

36. * * * it goes to work on the imbedded dirt—that stiff waxy matter that 
is a combination of waste from the body, dust, soot and dead skin cells. It 
softens and dissolves this waxy matter * * * 

Par. 5. The use by the respondent of the foregoing statements, rep- 
resentations, and advertisements and others of similar import, not 
herein specifically set forth, disseminated as aforesaid, with respect to 
Lady Esther Face Cream, has the tendency and capacity to mislead 
a substantial portion of the purchasing public into the belief: 

1..That respondent’s said face cream penetrates the skin; that it 
penetrates to the bottom of the pores of the skin; that it penetrates 
into and below the skin; and that it has unique, unusual and active 
penetrative properties in relation to the skin. 

2. That dirt from the outside gets into and under the skin, is im- 
bedded therein and fills the pores to the bottom and that respondent’s 
face cream will remove the same. 

3. That respondent’s cream dissolves dirt and waste matter in the 
pores of the skin. 

4. That respondent’s cream sinks into the pores of the skin and then 
by reverse action flushes out the waste matter therein. 

5. That the method of cleaning the skin of the face by the use of 
respondent’s cream is different from that of other skin cleaning prepa- 
rations in that it cleans more than the surface of the skin, while 
other preparations clean only the surface. 

6. That blackheads are imbedded dirt. 

7. That respondent’s cream will correct, overcome, or banish a dry 
skin. 

8. That respondent’s cream is equally efficacious on an oily skin as on 
a dry skin and that the cause of both conditions is the same. 

9. That the use of respondent’s cream will prevent and remove 
wrinkles and all lines in the face, 

10. That respondent’s cream will remove blackheads as distinguished 
from removing superficial dirt from the outside surface thereof. 

11. That respondent’s cream will remove all rough spots and blem- 
ishes from the skin. 

12, That soap and water are injurious to the skin and that they dry 
the skin. 

13. That respondent’s cream supplies dry skin with what it needs 
to overcome and cure such condition. 

14. That users of respondent’s cream never suffer from rough skin 
and that it will banish roughness. 

15. That respondent’s cream refreshes tired cells and brings new 
life to the cells and to the skin. 
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16. That respondent’s cream safeguards beauty glands and brings 
them back to activity. 

17. That dry skin is an old skin. 

18. That dry skin is the cause of wrinkles and that tiny lines become 
wrinkles. 

19. That results are guaranteed. 

20. That respondent’s cream removes and corrects the cause of en- 
larged pores and blackheads. 

21. That respondent’s cream is a solvent of and dissolves the various 
forms of dirt and waste matter that soil the skin. 

Par. 6. Respondent’s face cream does not penetrate the skin or 
penetrate to the bottom of the pores of the skin or into or below 
the skin. Respondent’s cream does not have any unique or unusual 
or active penetrative properties in relation to the skin. Dirt from 
the outside does not get into or under the skin or become imbedded 
therein or fill the pores to the bottom, and respondent’s said cream 
will not remove dirt if so located. Respondent’s cream will not dis- 
solve dirt or waste matter in the pores of the skin or cleanse the pores 
below the exterior openings of the pores. Respondent’s said cream 
does not sink into the pores of the skin and then by reverse action 
or otherwise flush out the waste matter therein. Many skin cleaners, 
including respondent’s said cream, clean the surface of the skin includ- 
ing the exterior openings of the pores and respondent’s cream in its 
method of cleaning is no different in this general respect from such 
other skin preparations. Blackheads are not imbedded dirt, but are 
waxy skin secretions, the exterior surfaces of which are discolored by 
exterior dirt. Respondent’s cream will not overcome, correct, or cure 
a dry skin, but merely furnishes a temporary supply of lubrication. 
Respondent’s said cream may be used on an oily skin and will clean 
an oily skin, at least to the same extent as a dry skin, but otherwise 
is not as efficacious on an oily skin as on adry skin. The cause of an 
oily skin is not the same as the cause of a dry skin. Respondent’s 
cream will not prevent or remove wrinkles or lines in the face except 
such lines as may be caused by dryness of skin. It will not remove 
blackheads as distinguished from removing superficial dirt from the 
outside surfaces thereof. Respondent’s face cream will not refine the 
pores of the skin or correct or remove the cause of enlarged pores. 
It may, however, remove superficial accumulations of dirt from the 
pore openings, help nature refine the pores, and to the extent that 
superficial pore enlargement may be due to such accumulations will 
serve to reduce pore openings. It will not remove from the skin 
blemishes or rough spots other than those due solely to dryness of 
the skin. Soap and water are not injurious to the skin and do not 


1378 FEDERAL TRADE COMMISSION DECISIONS 


Findings 30 EF: DIG: 


dry the skin except temporarily. Respondent’s cream does not supply 
dry skin with what it needs to overcome or cure that condition. It is 
not true that all users of respondent’s cream do not suffer from a 
rough skin or that said cream will banish roughness permanently, 
since any lubricating effect it may have is only temporary. Respond- 
ent’s cream does not refresh tired cells or bring new life to the cells 
of the skin. Respondent’s cream does not safeguard so-called beauty 
glands or bring them back to activity if in fact such glands exist. 
It is not true that a dry skin is an old skin and a dry skin is not the 
cause of all wrinkles, nor is it true that all tiny lines become wrinkles. 
Respondent does not, in fact, guarantee the results claimed for the 
use of its cream. Respondent’s cream does not remove or correct the 
cause of enlarged pores and blackheads. Generally speaking, respond- 
ent’s cream is not a solvent of, and does not, dissolve dust, soot, dirt, 
dead skin cells or the various forms of dirt and waste matter that soil 
the skin. Respondent’s said cream will not affect the pores of the skin 
advantageously otherwise than as stated in this findings as to the 
facts. 

Par. 7. The principal effect of respondent’s said cream is to 
cleanse the outer surface of the skin and the exterior openings of 
the pores. The respondent’s cream does not penetrate the skin but 
may, to a limited extent, be temporarily absorbed by the skin and in 
this way may have a lubricating effect; such absorption, however, is 
not the equivalent of or synonymous with penetration. Such lubrica- 
ting effect is of temporary duration determined by such factors as 
the length of time that the lubricating ingredients remain on the 
skin and by the amount of the absorption of such ingredients. This 
necessitates constant renewal of applications to the skin if such lubri- 
cation is to be maintained. Such treatment merely supplements the 
oil supplied by the skin itself, but the lubrication supplied by 
respondent’s cream is not identical with the secretions of the skin. 
Respondent’s cream does not stimulate the action of the oil glands 
in the skin and has no effect in correcting the cause of the deficiency 
in the secretion of the glands of the skin. Many unfavorable skin con- 
ditions are the result of internal conditions of the body, such as excesses 
or deficiency of dietary intake, unbalanced diet, too great or too little 
consumption of certain kinds of food, faulty or upset metabolism, 
nervous disorders, drug rashes, glandular disturbances or other condi- 
tions in regard to which respondent’s face cream will have no appre- 
ciable effect upon the resulting skin conditions. Such skin conditions 
can be effectively treated only by removing the causes thereof, and 
respondent’s cream has no effect on these causes. A dry skin, lines 
in the face and wrinkles may be due to causes such as advancing age, 
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disease, worry, anxiety, overwork, conditions of the muscles and 
tissues, underlying the skin, and other causes upon which respondent’s 
face cream will not have any effect. Respondent’s cream is not a 
solvent of dust, soot, dirt, dead skin cells or of various kinds of organic 
and inorganic matter which can and do soil the skin of the face. 

Par. 8. The aforesaid acts and practices used by respondent in 
connection with the offering for sale and sale of its said face cream 
have had the tendency and capacity to mislead purchasers and pros- 
pective purchasers thereof into the erroneous and mistaken belief 
that such representations made by respondent as herein detailed, 
are true, and to induce them to purchase said face cream on account 
thereof. Thereby, trade has been unfairly diverted to respondent 
from competitors engaged in the sale, in commerce, between and 
among the various States of the United States and in the District 
of Columbia, of face creams, soaps, and cosmetics of various kinds. 
There are among the competitors of respondent those who in the 
sale of their preparations and products do not similarly or in any 
manner misrepresent the same or matters pertaining thereto. As a 
result of said respondent’s said practices, as herein set forth, sub- 
stantial injury has been done by respondent to competition in com- 
merce between and among the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent are all to the 
prejudice of the public and of respondent’s competitors and constitute 
unfair methods of competition in commerce and unfair and deceptive 
acts and practices in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts entered into between 
the respondent herein and W. T. Kelley, chief counsel for the Com- 
mission, which provides, among other things, that without further 
evidence or other intervening procedure the Commission may issue 
and serve upon the respondent herein findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 
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It is ordered, That the respondent, Lady Esther, Ltd., a corpora- 
tion, its officers, agents, representatives, and employees, directly or 
through any corporate or other device, do forthwith cease and desist 
from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or indi- 
rectly, the purchase of a cosmetic preparation now designated as 
“Lady Esther Face Cream” or any other preparation composed of 
substantially similar ingredients or possessing substantially similar 
properties, whether sold under the same name or any other name, or 
disseminating or causing to be disseminated any advertisement by 
any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, of said preparation, 
which advertisements represent, directly or through implication: 

1. That said Lady Esther Face Cream penetrates the skin or pene- 
trates to the bottom of the pores of the skin or into or below the skin, 
or has any unique or unusual or active penetrative properties in rela- 
tion to the skin. 

2. That dirt from the outside gets into or under the skin or becomes 
imbedded therein or fills the pores of the skin to the bottom, or that 
respondent’s cream will remove dirt if so located. 

3. That said Lady Esther Face Cream will dissolve dirt or waste 
matter in the pores of the skin or cleanse them below their exterior 
openings. 

4. That said cream sinks into the pores of the skin and then by 
reverse action or otherwise flushes out the waste matter therein. 

5. That the method of cleaning the skin of the face by the use of 
respondent’s said cream is different from that of other skin cleaning 
preparations in that it cleans more than the surface of the skin and 
the exterior openings of the pores, whereas other skin preparations 
clean only the surface and the exterior openings of the pores. 

6. That blackheads are imbedded dirt or are anything other than 
waxy skin secretions, the exterior surfaces of which are discolored 
by exterior dirt. 

v. That said cream will overcome, correct, or cure a dry skin or do 
more in affecting a dry skin than furnish a temporary supply of 
lubrication, 

8. That said cream is as efficacious on an oily skin as on a dry skin 
except that it will clean an oily skin at least to the same extent as a 
dry skin. 
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9. That the cause of an oily skin is the same as the cause of a dry 
skin. 

10. That the use of said cream will prevent or remove wrinkles or 
lines in the face other than such lines as may be caused by dryness 
of the skin. 

11. That the use of said cream will remove blackheads or any part 
or portion of blackheads except the superficial dirt on the outside 
surface thereof. 

12. That the use of said cream will refine the pores of the skin or 
correct or remove the cause of enlarged pores or have any effect thereon 
except that its use may remove superficial accumulations of dirt from 
the pore openings and may help nature refine the pores, and to the 
extent that superficial pore enlargement may be due to such accumu- 
lations will serve to reduce pore openings. 

13. That the use of said cream will remove from the skin blemishes 
or rough spots other than those due solely to dryness of the skin. 

14, That soap and water are injurious to the skin or that they dry 
the skin except temporarily. 

15. That the use of said cream supplies dry skin with what it needs 
to overcome or cure that condition. 

16. That all users of said cream are free from a rough skin or that 
the use of said cream will banish roughness permanently or have any 
lubricating effect on the skin more than a temporary lubricating 
effect. 

17. That the use of said cream refreshes tired cells of the skin or 
brings new life to such cells. 

18. That the use of said cream safeguards beauty glands or brings 
them back to activity. 

19. That dry skin is an old skin. 

20. That a dry skin is the cause of all wrinkles or that it is the cause 
of any wrinkles without specifying such wrinkles as the kind of wrin- 
kles that are caused by a dry skin; or that all tiny lines become wrin- 
kles, or that any tiny lines become wrinkles without accompanying 
said statement with a truthful explanation as to the kind or kinds of 
tiny lines which may or do become wrinkles. 

21. That the respondent guarantees its said cream or the results 
claimed by the use thereof, unless the nature and extent of such guar- 
antee are clearly and adequately disclosed in immediate connection 
and conjunction with such guarantee and with equal prominence and 
emphasis. 

22. That the use of said cream removes or corrects the cause of 
enlarged pores or blackheads. 
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23. That said cream is a solvent of or dissolves dust, soot, dirt, dead 
skin cells, or the various forms of dirt and waste matter that soil the 
skin. 

24. That the use of said cream will affect the pores of the skin ad- 
vantageously otherwise than as heretofore indicated in this order. 

It és further ordered, That the respondent shall within 60 days after 
service upon it of this order, file with the Commission a report in writ- 
ing, setting forth in detail the manner and form in which it has com- 
plied with this order. 


ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Mannuatran Hart Co., Inc. Complaint, January 19, 1931. Original 
order, June 17, 1933. Docket 1898, 17 F. T. C. 378. Order setting 
aside, etc., December 14, 1989. 

Charge: Misrepresenting product as to renovated or rebuilt being 
new; in connection with the manufacture and sale of made-over men’s 
felt hats. 

Cease and desist order in this case was set aside, issuance of amended 
complaint directed, and incorporation of testimony adduced at former 
hearings directed by the following order: 

This matter coming on to be heard by the Commission upon the 
motion of W. T. Kelley, chief counsel for the Commission, and Robert 
Mathis, Jr., trial attorney, that the findings as to the facts and con- 
clusion and order to cease and desist issued by the Commission on 
June 17, 1933, be set aside and that an amended and supplemental com- 
plaint be issued herein, and that all testimony and other evidence ad- 
duced at hearings heretofore held in this proceeding be received and 
considered insofar as material and competent in any findings as to the 
facts hereafter made herein, in like manner and to the same extent as 
though said testimony and other evidence had been received at hear- 
ings duly held upon the charges contained in the amended and sup- 
plemental complaint; and the Commission having duly considered 
said motion and the record herein, and being now fully advised in the 
premises ; 

It is ordered, That the findings as to the facts and conclusion and 
order to cease and desist issued herein on the 17th day of June, A. D. 
1933, be, and the same hereby are set aside. 

It is further ordered, That an amended and supplemental complaint 
be issued and served forthwith against the corporate respondent Man- 
hattan Hat Co., Inc., a corporation, and against the respondents Harry 
Samnick, Jacob Samnick, and Louis Reinken, individually and as 
officers of Manhattan Hat Co., Inc., a corporation. 

It is further ordered, That all testimony and other evidence adduced 
at hearings heretofore held in this proceeding be received and con- 
sidered, insofar as material and competent in any findings as to the 
facts hereafter made herein, in like manner and to the same extent as 
though said testimony and other evidence had been received at hearings 
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duly held upon the charges contained in the amended and supplemental 
complaint, in the first instance, saving, however, to the respondents 
their right to rebut such testimony or other evidence by any proper 
means at such subsequent hearings as may be held herein. 

Before Mr. Robert S. Hail, trial examiner. 

Mr. Robert Mathis, Jr. for the Commission. 


Pret Brotuers Strarcu Co. Complaint, June 1, 1939. Order, Decem- 
ber 15, 1939. (Docket 3799.) 

Charge: Discriminating in price in violation of section 2 (a) of the 
Clayton Act; in connection with the manufacture and sale of corn 
products. 

Record closed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the motion of counsel for respondent, and it appearing 
that respondent, pursuant to action of its shareholders, commenced — 
voluntary liquidation on August 24, 1937, and that said liquidation will 
be completed on or about December 31, 1939, and that its said business 
has been now wholly liquidated and that it is about to be dissolved as 
a corporation, and the Commission having duly considered the matter 
and being now fully advised in the premises; 

It ts ordered, That the case growing out of the complaint herein 
be, and the same hereby is, closed without prejudice. 

Mr. Frank Hier and Mr. Philip R. Layton for the Commission. 

Baker, Daniels, Wallace & Seagle, of Indianapolis, Ind., for 
respondent. 


ParKer-McCrory Manuracturine Co. Complaint, May 27, 1938. 
Order, December 19, 1939. (Docket 3446.) 

Charge: Misrepresenting properties of product and holding out, 
falsely and misleadingly, product as free; in connection with the 
manufacture and sale of radio sets, radio parts, wind charger gener- 
ators for operating radios, and other mechanical devices. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent, Parker-McCrory Manu- 
facturing Co., has agreed to discontinue the unfair practices charged 
in the complaint and agreed to accept and abide by the rules of fair 
trade practice for the radio receiving set manufacturing industry, 
promulgated by the Commission July 22, 1939, and the Commission 
having duly considered the matter, and being now fully advised in 
the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 
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Before Mr. Miles J. Furnas and Mr, Randolph Preston, trial exam- 
iners. 

Mr. Carrel F. Rhodes for the Commission. 

Mr. Alfred D, Hillman, of Kansas City, Mo., for respondent. 


Nationa Corronseep Propucts Ass’N. Et AL. Complaint, May 31, 
1934. Order, December 21, 1939. (Docket 2190.) 

Charge: Combining and conspiring with intent and effect of unduly 
and unreasonably restricting, restraining, and obstructing competition 
in purchase and sale of cottonseed and cotton meal. 

Dismissed, after answers, by the following order: 

Whereas, The chief counsel of the Commission has recommended 
that this proceeding be dismissed because of the changed conditions 
and organization of the industry and because of the lack of persons 
now appearing to be injured, and the Commission being fully advised 
in the premises ; 

Now, therefore, it is ordered, That the complaint herein be, and 
hereby is, dismissed without prejudice to the Commission’s right to 
reinstate and reopen the case upon good cause being shown. 

Mr. Walter B. Wooden and Mr. Edward L. Smith for the Commis- 
sion. 

Mr. Christie Benet, of Columbia, S. C., for National Cottonseed 
Products Ass’n and its officers and directors. 

Fulbright, Crooker & Freeman, of Houston, Tex., for Texas Cot- 
tonseed Crushers Ass’n and its officers and executive committee. 

Mr. Alger Melton, of Chickasha, Okla., for Oklahoma Cottonseed 
Crushers Ass’n and its officers and directors. 


Manvex Buarreere, trading as Monarcu Hostery & Neckwear Co, 
Complaint, June 17, 1938. Order, December 27, 1939. (Docket 3463.) 

Charge: Using lottery scheme in merchandising; in connection with 
the sale of hosiery, lingerie, dresses, shirts, ties, underwear, blankets, 
Christmas cards, and other articles of merchandise. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter and 
being now fully advised in the premises ; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission should future facts so warrant to open the same and 
resume prosecution thereof in accordance with its regular procedure. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. D. C. Daniel for the Commission. 

Mr. Abe Shefferman, of Washington, D. C., for respondent. 
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C. C. Jounson, trading as Supreme Manuracrurine Co., Ero. 
Complaint, February 14, 1939. Original order, November 7, 1939. 
Docket 3712, 29 F. T. C. 1270. Order vacating, etc., December 29, 1939. 

Charge: Misrepresenting product and misbranding or mislabeling 
as to qualities and dealer being manufacturer ; in connection with the 
sale of a preservative or mending powder for silk hosiery and lingerie. 

Findings as to the facts and order to cease and desist vacated and 
set aside by the following order: 

This matter coming on to be heard by the Commission upon the 
respondent’s request for a modification of the order to cease and desist 
issued herein, and it appearing that the findings as to the facts and 
order to cease and desist issued herein on November 7, 1939, should 
be modified in certain respects other than those requested, and that the 
case should be reopened, and the Commission having duly considered 
the matter, and being now fully advised in the premises; 

It is ordered, That the findings as to the facts and order to cease 
and desist issued herein on November 7, 1939, be, and the same hereby 
are, vacated and set aside and that the case be, and it hereby is, reopened 
for such further proceedings as may be necessary. 

Before Mr. John J. Keenan, trial examiner. 

Mr. John R, Phillips, Jr. for the Commission. 

Morris, KiwMiller & Baar, of Washington, D. C. and Wright, 
Rogers & Margolin, of Kansas City, Mo., for respondent. 


B. Gruen & Co. er Au.” Complaint, February 21, 1939. Order, 
December 29, 1939. (Docket 3720.) 

Charge: Combining and conspiring to cut off competitors’ sources 
of supply and restrict competition; in connection with conduct of 
wholesale grocery business in the Baltimore, Md., trade area and pool- 
ing of purchases in less than carload lots from producers and manufac- 
turers for shipment in carload lots to respondents and to the consignee 
purchasers in area concerned. 

Dismissed by the following order: 

This matter coming on to be heard by the Commission upon the 
complaint of the Commission, the answer of respondents, the evidence, 
briefs, and oral arguments in support of and in opposition to the 
allegations of the complaint, and the Commission having duly con- 
sidered the same and the record, and being now fully advised in the 
premises ; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 


1 Respondents joined in case as set forth in complaint were Benjamin Green and Harry 
L. Minch, trading as B. Green & Co.; Isador Rudo and Barnette H. Rudo, trading as The 
Atlantic Grocery Co.; Morris Kolker, Harry Mark, and Samuel Guttman, trading as The 
Maryland Grocery Co.; Michael Joffee and Reubin Joffee, trading as Joffee Bros. 
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Before Mr. Lewis C. Russell, trial examiner. 
Mr. Fletcher G. Cohn for the Commission. 
Young & Crothers, of Baltimore, Md., for respondents. 


Tue CommMonweaLttH MaNnuracturine Corporation. Complaint, 
March 24, 19389. Order, January 8, 1940. (Docket 3745.) 

Charge: Advertising falsely or misleadingly as to qualities, guaran- 
tee and patent of product, and earnings or profits; in connection 
with manufacture and sale of certain metal welding machines or 
devices. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing to the Commission that the respondent 
corporation has been dissolved and that all assets have been disposed 
of to various parties, and the Commission having duly considered the 
matter, and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should the facts so warrant, to reopen the same and re- 
sume prosecution thereof in accordance with its regular procedure. 

Mr. Randolph W. Branch for the Commission. 

Freiberg & Simmonds, of Cincinnati, Ohio, for respondent. 


Cuarites E. HercHeNnroeper, trading as Premium Saues SERVICE. 
Complaint, April 14, 1939. Order, January 24, 1940. (Docket 3763.) 

Charge: Using lottery scheme in merchandising and misrepresent- 
ing value, and identity or source or origin of product; in connection 
with sale of clocks, electric dry shavers, pen and pencil sets, cameras, 
and other articles of merchandise. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent has moved from his last 
known address and could not be located after diligent search and in- 
quiry, and the Commission having duly considered the matter, and 
being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 

Uy. L. P. Allen, Jr. for the Commission. 


Sra Step Corporation, Docket 1734; Louts Bossrrt & Sons, Inc., 
Docket 1735; Pactric Door & SasxH Co., Docket 1737; Cutcaco Ware- 
House Lumper Co., Docket 1742. Complaints, December 14, 192%. 
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Darr Boats, Inc., Docket 1768. Complaint, March 6, 1930. Boyp- 
Martin Boat Co., Docket 1906. Complaint, January 23, 1981. Pro- 
ceedings, originally dismissed November 7, 1931, 15 F. T. C. 448, re- 
opened, October 29, 1937. Dismissal, January 25, 1940. us 

Charge: Misrepresenting product as to composition and advertising 
falsely or misleadingly in regard thereto; through misrepresenting 
lumber and other products in invoices, price lists, trade literature, etc., 
as being mahogany, Philippine mahogany, bataan mahogany, and 
ather purported species and kinds of mahogany as the case may be. 

Dismissed by the following order: 

This matter coming before the Commission upon the motion of the 
chief counsel for the dismissal of these cases and it appearing that the 
respondents above captioned are no longer in the business of selling 
Philippine hardwoods under the term “Philippine Mahogany,” the 
matter in controversy in these proceedings, and counsel for respond- 
ents having submitted proof from Dun & Bradstreet reports and other _ 
material by way of showing that the above-named respondents are no 
longer in business, and the Commission being fully advised in the 
premises ; 

It is hereby ordered, That the proceedings against the Sea Sled 
Corporation, Docket No. 1734; Louis Bossert & Sons, Inc., Docket No. 
1735; Pacific Door & Sash Co., Docket No. 1737; Chicago Warehouse 
Lumber Co., Docket No. 1742; Dart Boats, Inc., Docket No. 1768; and 
Boyd-Martin Boat Co., Docket No. 1906, be, and the same hereby are 
dismissed. This action, however, is taken without prejudice to the 
reopening of these cases if any or all of said respondent parties should 
resume the business of selling Philippine hardwood as “Philippine 
Mahogany.” 

Before Mr. William C. Reeves and Mr. Webster Ballinger, trial 
examiners. 

Mr. Eugene W. Burr for the Commission. 

Nims & Verdi, of New York City, and Mr. Daniel R. Forbes, of 
Washington, D. C., for respondents. 

Lt. Col. F. Granville Munson, of Washington, D. C., for Common- 
wealth of the Philippine Islands, intervenor. 


Tux Sperry Corporation. Complaint, November 3, 1937. Order, 
February 12, 1940. (Docket 3259.) 

Charge: Acquiring stock of competitors in violation of section 7 
of the Clayton Act; in connection with the manufacture and sale of 
hydraulic pumps, transmissions, and allied products. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the matter, and 
being now fully advised in the premises: 
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Lt is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice. 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. Everett F. Haycraft for the Commission. 

Gardner, Morrison, Rogers & McGuire and Mr. Norman B. Frost, of 
Washington, D. C., for respondent. 


Distitters Propucrs Corporation or Kentucky, Inc. Complaint, 
February 1, 1940. Order, February 15, 1940. (Docket 4010.) 

Charge: Using misleading trade or corporate name, misbranding or 
mislabeling, and advertising falsely or misleadingly as to business 
status; in connection with the rectifying, bottling, and sale of whiskies, 
brandies, wines, gins, and other spirituous beverages. 

Record closed by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent, Distillers Products 
Corporation of Kentucky, Inc., has entered into a stipulation as to the 
facts and an agreement to cease and desist from certain enumerated 
practices, which stipulation and agreement was, on February 8, 1940, 
approved by the Commission, and the Commission having duly con- 
sidered the matter, and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein 
issued on February 1, 1940, be, and the same hereby is, closed without 
prejudice to the right of the Commission, should the facts so warrant, 
to reopen the same and resume prosecution thereof in accordance with 
its regular procedure, 

Mr. DeWitt T. Puckett for the Commission. 

Mr. Stanley B. Mayer, of Louisville, Ky., for respondent. 


ArpELL RAzor Biapr Corporation and Futter Buiape Co., Ine. 
Complaint, June 22, 1939. Order, February 20, 1940. (Docket 3831.) 

Charge: Misbranding or mislabeling and advertising falsely or mis- 
leadingly as to maker or manufacturer; in connection with offer and 
sale of razor blades. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
the record herein, and the Commission having duly considered the 
matter and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 

Mr. Wilbur N. Baughman for the Commission. 
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Corontan Enrerrrist Co., Ive. Complaint, October 9, 1939. Order, 
March 18, 1940. (Docket 3920.) 

Charge: Using and furnishing lottery schemes in merchandising ; 
in connection with the sale of general merchandise. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent corporation was dis- 
solved under the laws of the State of New York on February 14, 
1940, and the Commission having duly considered the matter, and 
being now fully advised in the premises ; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 

Mr. D. C. Daniel for the Commission. 

Myers & Sherwin, of New York City, for respondent. 


OrrenneEIM, Cotiins & Co., Inc. Complaint, August 8, 1939. Order, 
April 2, 1940. (Docket 3869.) 

Charge: Advertising falsely or misleadingly as to nature and com- 
position of product; in connection with the sale of furs and fur 
garments. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, briefs, and oral argument, and the Commission having duly 
considered the same and being now fully advised in the premises, and 
it appearing that the several practices alleged to have been engaged in 
by the respondent, which are the subject matter of the complaint, were 
discontinued by respondent before or about the time such practices 
became the subject matter of an investigation by the Commission, 
and that there is no reason to believe that such practices will be 
resumed, and that the advertising matter in question was changed some 
time prior to the promulgation of, and is in conformity with, the 
trade practice rules now in effect for the fur industry. 

It ts ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Ur. John L. Hornor, trial examiner. 

Mr. Joseph C. Fehr for the Commission. 

Chadbourne, Wallace, Parke & Whiteside, of New York City, for 
respondent. 


Gorvon Baxine Co. Complaint, August 31, 1938. Order, April 6, 
1940. (Docket 3570.) 

Charge: Advertising falsely or misleadingly as to composition or 
quality of product; in connection with the baking and sale of bread. 
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Dismissed by the following order: 

This matter coming on to be heard by the Commission upon the 
complaint of the Commission, the answer of the respondent, stipulation 
as to the facts in the case, and oral arguments in support of, and in 
opposition to, the allegations of the complaint, and the Commission 
having duly considered the same and the record, and being now fully 
advised in the premises; 

It ts ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Mr. Fletcher G. Cohn for the Commission. 

Battle, Levy, Fowler & Neaman, of New York City, and Gardner, 
Morrison, Rogers & McGuire, of Washington, D. C., for respondent. 


Frorat Arr Carp Co., Inc. Complaint, November 4, 19388. Order, 
April 17, 1940. (Docket 3644.) 

Charge: Misrepresenting product as to quality and terms and con- 
ditions; in connection with the manufacture and sale of greeting 
cards. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing to the Commission that the respondent is out 
of business and that the corporation is dissolved, and the Commission 
having duly considered the matter, and being now fully advised in the 
premises ; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 

Before Mr. Arthur F. Thomas, trial examiner. 

Mr. Merle P. Lyon for the Commission. 

Buchdahl & Lempel, of New York City, for respondent. 


TaNnen Sutrt Co., Inc. Complaint, October 31,1938. Order, April 
20, 1940. (Docket 3641.) 

Charge: Misbranding or mislabeling as to composition and qualities 
of product; in connection with the sale of men’s shirts. 

Record closed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent, Tanen Shirt Co., Inc., 
has discontinued the unfair practices charged in the complaint and has 
agreed to accept and abide by the rules of fair trade practice concern- 
ing Shrinkage of Woven Cotton Yard Goods promulgated by the 
Commission June 30, 1938, and the Commission having duly considered 
the matter, and being now fully advised in the premises ; 
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It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 

Mr. Morton Nesmith for the Commission. 

Mr. A. J. Halprin, of New York City, for respondent. 


Pavt S. Hervey, trading as Atprng Denrau Stationers. Complaint, 
April 12, 1939. Order, April 23, 1940. (Docket 3758.) 

Charge: Advertising falsely or misleadingly as to dealer being 
embossing company and nature of manufacture; in connection with 
the sale of stationery products. 

Dismissed by the following order: 

This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint, the answer of respondent, testimony and other 
evidence taken before John J. Keenan, an examiner of the Commis- 
sion theretofore duly designated by it, in support of the allegations of 
said complaint and in opposition thereto, and brief of counsel for the 
Commission, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed. 

Before Mr. John J. Keenan, trial examiner. 

Mr. Merle P. Lyon for the Commission. 

Mr. Harry F. Garrett, of Corydon, Iowa, for respondent. 


Gorpsiatr Bros., Inc. Complaint, January 17, 1938. Order, May 
17, 1940. (Docket 3301.) 

Charge: Advertising falsely or misleadingly as to special offers and 
composition of product ; in connection with the sale of sport garments 
or jodhpurs and breeches of whipcord. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record and the Commission having duly considered the matter, and 
being now fully advised in the premises; 

‘It is ordered, That the complaint herein be and the same hereby 
is, dismissed. 

Before Mr. Miles J. Furnas and Mr. Arthur F. Thomas, trial 
examiners. 

Mr. Joseph C. Fehr for the Commission. 

Pritzker & Pritzker, of Chicago, Ill., for respondent. 


Unirep Distirters Propucrs Corporation. Complaint, June 26, 
1936. Order, May 25, 1940. (Docket 2850.) 
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Charge: Using misleading trade or corporate name, misbranding or 
mislabeling, and advertising falsely or misleadingly as to business 
status; in connection with the purchasing, rectifying, blending, and 
sale of whiskies, gins, and other alcoholic beverages. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent now owns and operates 
registered distillery No. 1, at Amston, Conn., under Distiller’s Permit 
No. 841, issued to it by the Federal Alcohol Administration on August 
18, 1937, and the Commission having duly considered the matter, and 
being now fully advised in the premises; 

It ts ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 

Before Ur. W. W. Sheppard, trial examiner. 

Mr. DeWitt T. Puckett for the Commission. 


Mavrice M. Gorppere and Trerrine Curemicat Sates Co. Com- 
plaint, June 8, 1939. Order, May 25, 1940. (Docket 3814.) 

Charge: Misrepresenting product as free, and as to value thereof 
and failing to carry out undertakings; in connection with the sale of 
fire extinguishers and chemical fluids for use therein. 

Record closed, after answer and trial, by the following order: 

This matter coming on for consideration before the Commission and 
it appearing that the corporate respondent has been dissolved and 
that the acts and practices charged in the complaint have not been 
continued since the dissolution of the corporate respondent, and the 
Commission having duly considered the matter and being now fully 
advised in the premises; 

It is ordered, That the case growing out of the complaint herein be, 
and the same hereby is, closed without prejudice to the right of the 
Commission, should future facts so warrant, to reopen the same and 
resume prosecution thereof in accordance with its regular procedure. 

Before Mr. John L. Hornor, trial examiner. 

Mr. Donovan R. Divet for the Commission. 

Mr. Samuel S. Goldberg, of New York City, for respondents. 


ContinentaL Baxtne Co. Complaint, December 4, 1939. Order, 
May 31, 1940. (Docket 3962.) 

Charge: Discriminating in price, in violation of subsection 2 (a) of 
section 1 of the Clayton Act as amended by the Robinson-Patman Act; 
in connection with the manufacture and sale of bread and allied 


products. 
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Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record herein and the Commission having duly considered the matter 
and being now fully advised in the premises ; 

It is hereby ordered, That the complaint herein be, and the same 
hereby is, dismissed without prejudice. 

Before Mr. John P. Bramhall, trial examiner. 

Mr, Allen C. Phelps for the Commission. 

Mr. George Faunce, Jr. and Mudge, Stern, Williams & Tucker, of 
New York City, for respondent. 


STIPULATIONS ' 


DIGEST OF GENERAL STIPULATIONS OF THE FACTS AND 
AGREEMENTS TO CEASE AND DESIST? 


2494.° Seafood—Nature——Hudgins Fish Co., a corporation, engaged 
in the sale and distribution of fish and crustacea in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

The American lobster, also known as the northern lobster, is found 
only along the North American coast from North Carolina to Lab- 
rador. It is more abundant and attains its greatest size in the north- 
erly part of its range in eastern Maine and the Maritime Provinces. 
These lobsters are scientifically known as macrurous crustaceans of the 
genus Homarus. Another type of marine macrurous crustacean of 
the genus Palinwrus is found in southern waters and variously re- 
ferred to as Sea Crayfish, Spiny Lobster, Rock Lobster, and southern 
Lobster. The term “Lobster” has long been associated in the minds 
of the consuming public with the genus Homarus. 

Hudgins Fish Co., in connection with the sale and distribution of 
its products in commerce, as defined by said act, agreed to cease and 
desist from the use of the word “Lobster” or the words “Lobster Meat” 
or “Lob. Meat” as descriptive of a species of food fish other than that 
properly known as “lobster,” the macrurous crustacean of the genus 
Homarus, unless the said words “Lobster,” “Lobster Meat,” or “Lob. 
Meat,” whenever so used, be accompanied, in equally conspicuous type 
and in direct connection therewith, by appropriate language identi- 
fying the species or locality of such product. (Mar. 7, 1940.) 


1For false and misleading advertising stipulations effected through the Commission’s 
radio and periodical division, see p. 1547 et seq. 

The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, December 1, 1939, to May 31, 1940, inclusive. 
Digests of previous stipulations of this character accepted by the Commission may be 
found in vols. 10 to 29 of the Commission’s decisions. 

2In the interest of brevity there is omitted from the published digests of the published 
stipulations agreements under which the stipulating respondent or respondents, as the 
case may be, agree that, should such stipulating respondent or respondents ever resume 
or indulge in any of the practices, methods, or acts in question, or in event of issuance 
by Commission of complaint and institution of formal proceedings against respondent, 
as in the stipulation provided, such stipulation and agreement, if relevant, may be re- 
ceived in such proceedings as evidence of the prior use by the respondent or respondents 
of the methods, acts, or practices herein referred to. 

8 Modified. 
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2600. Baby Chicks—Nature, Quality and Certified —Milton Johnson 
and Mark Johnson, copartners, trading as Trail’s End Poultry Farm, 
engaged in the chick hatchery business and in the sale and distribu- 
tion of chicks incubated at their place of business from eggs, certain 
of which were purchased by the said copartners from nearby farm- 
flocks owned or controlled and operated by others, pursuant to con- 
tracts existing between such flock owners and the aforesaid co- 
partners, in interstate commerce, in competition with other partner- 
ships and with corporations, individuals, and firms likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Milton Johnson and Mark Johnson, in connection with the sale and 
distribution of their products in commerce, as defined by said act, 
agreed to cease and desist from the use in advertising or printed mat- 
ter of whatever kind or character, or in any other way, of the words 
300-egg double pedigree White races breeding males” or of any 
other words of similar implication, either alone or in connection with 
the words “finest bred chicks,” “finest breeding cockerels,” or with any 
other words, so as to import or imply or the effect of which tends or 
may tend to convey the belief to purchasers that the chicks supplied 
by said copartners in filling orders therefor are or have been hatched 
from eggs laid by stock of the 300-egg or pedigreed type, when such 
is not the fact. Said copartners also individually agree to cease 
and desist from the use of the word “Certified” or of any other word 
of similar meaning as descriptive of their chick products, or in any 
other way, the effect of which is to import or imply or cause or tend 
to cause the belief by purchasers that the chicks sold by them have 
been authoritatively endorsed or guaranteed or attested as to quality, 
qualifications, and fitness thereof, when such is not the fact. (Dee. 
7, 1939.) 

2601. Cartooning Courses of Instruction—Qualifications, Nature, Op- 
portunities, Guarantee, Free, Commission Approval, Ete—Edward D. 
Muenchow, sole trader, doing business as Moon Gag-Cartoon School, 
engaged in conducting a correspondence school and in the sale of 
courses of instruction in cartooning in interstate commerce, in com- 
petition with other individuals and with corporations, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Edward D. Muenchow, in connection with the sale and distribution 
of his courses of instruction in commerce as defined by said act, agreed 
to cease and desist from— 


: 
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(a) Representing that he is an internationally known cartoonist 
when such is not a fact. 

(6) Representing that the “Moon Gag-Cartoon School” correspond- 
ence course is written and illustrated by a cartoonist who is daily or 
regularly producing cartoons for more than 30 nationally circulated 
magazines and newspapers, or for any thereof, when such is not a fact. 

(¢c) Representing that every trick of the trade that one needs to 
know to become a successful cartoonist is included in such course of 
instruction. 

(d) Representing that students who have completed his course of 
instruction will or may, by reason thereof, be in a position to earn 
banker’s wages, own a home, a car, and other luxuries; or in any 
other way making overstatements or misrepresentations as to the earn- 
ing power or future security of his graduates and students. 

(e) Representing either directly or indirectly that any person, with- 
out regard to his education, imagination, discernment, sense of humor, 
experience, or artistic talent can or may become a competent and 
successful cartoonist by taking his course of instruction. 

(7) Representing that it is necessary for one to have had some of his 
work actually printed before most magazine editors will accept his 
cartoons, 

(g) Stating that he has made arrangements with the editors of the 
Cartoon Book, or otherwise that he can assure the printing and publi- 
cation of cartoons therein, without explaining that he is himself the 
publisher and editor of such book. 

(A) The use of the word “guarantee” or other word or words of 
similar import in connection with money-back agreements or other- 
wise in such a manner as to mislead or deceive students, prospective 
students, or the public. 

(7) Representing any commodity or service as “free” when in fact, 
such commodity or service is regularly included as part of the course 
of instruction or service. 

(j) Representing that statements made in his advertising media 
comply with the rules for advertising private home-study schools as 
promulgated by the Federal Trade Commission; using the name of the 
Federal Trade Commission in his advertising matter in any way the 
effect of which may be to convey the impression that his claims have 
been given either the express or the tacit approval of the Commission. 
(Dee. 1, 1939.) 

2602. Tooth Brushes—Sterilized —Takamine Corp., a corporation, en- 
gaged in the sale and distribution of a type of tooth brush called 
“Takamine” in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
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the alleged unfair methods of competition in commerce as set forth 
therein. 

Takamine Corp., in connection with the offering for sale, sale, and 
distribution of its tooth brushes in commerce, as commerce is defined 
by the Federal Trade Commission Act, agreed to cease and desist 
from the use of the word “Sterilized” or of any other word or words 
of similar implication, the effect of which tends or may tend to convey 
the belief that all germ life of whatever kind or description on said 
tooth brushes has been destroyed or removed, when such is not the 
fact. (Dec. 1, 1939.) 

2603. Tub and Shower Bath Glass Enclosures—Composition and Qual- 
ity—Abram R. Finkel, an individual trading as Keystone Shower 
Door Co., engaged in the business of manufacturing glass enclosures 
for tub and shower baths, in interstate commerce, in competition 
with other individuals and with firms, partnerships, and corporations 
likewise engaged in the sale and distribution in interstate commerce 
of similar products, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Abram R. Finkel, in connection with the sale and distribution of his 
product in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed to cease and desist from the use in his 
advertisements of whatever kind or character of the word “Plate” 
either alone or in connection with the word “Commercial” or with any 
other word or words as descriptive of the glass content of said prod- 
ucts which is not “Plate” glass, and from the use of the said word 
“Plate” or the words “Commercial Plate” in any way the effect of 
which tends or may tend to convey the belief to purchasers that the 
glass portion of said product is what is known as “Plate” olass. when 
such is not the fact. (Dec. 2, 1939.) ago 

2604. Photographs or Photographic Enlargements—Association, Nature 
and Photographic Studio—K. J. Moak, sole trader as Acme Art Asso- 
ee Te ent te 
competition with other individuals and Swit! anaes hep aeleae 
isseaite likewise engaged ere sale ee iL ninoeaet ne me 
commerce of similar popadels entered int oe res rere 
to cease and desist from the ile d  entaten Pei ee 

ged unfair methods of competition in 
commerce as set forth therein. 

E. J. Moak, in connection with the sale and distribution of photo- 
graphs and photographic enlargements in commerce as defined by 
said act, agreed to cease and desist from— 

‘i dita oe rc chon mas i" ia any other manner as applied to 
1on” alone or in connection with any 
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other word or words; or the use of any similar term, title, or designa- 
tion, the effect of which is to import or imply or cause the belief that 
such personal business enterprise is either a voluntary association of 
individuals for a common, end or a body of persons organized for the 
prosecution of some purpose. 

(6) Representing directly or in any other manner that colored or 
tinted photographs or photographic enlargements are paintings or 
oil paintings. 

(c) Using the term “painting” either alone or in conjunction with any 
other terms or words in any way to designate, describe, or refer to 
colored or tinted photographs, or photographic enlargements or other 
pictures produced from a photographic base or impression. 

(dz) Representing either directly or inferentially that he owns, oper- 
ates, or maintains a photographic studio of his own, when such is not 
the fact. (Dec. 2, 1939.) 

2605. Uniforms and House Dresses—Nature and Composition—G. H. 
Hess, Inc., a corporation, engaged in the manufacture of uniforms and 
house dresses and in the sale and distribution thereof in interstate 
commerce, in competition with other corporations and with individ- 
uals, firms, and partnerships likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

G. H. Hess, Inc., in connection with the sale and distribution of its 
products in commerce as defined by said act, agreed to cease and desist 
from— 

(a) The use, directly or indirectly, of the terms “shrunk,” “pre- 
shrunk,” or word, terms, mark, label, or representation of like effect, 
or similar import, as descriptive of its goods when the same are not 
in fact shrinkproof or nonshrinkable, or have not in fact been fully 
shrunk or preshrunk to the extent that no residual shrinkage is left 
remaining in such goods. If the term “shrunk” or the term “pre- 
shrunk” be used properly to indicate that such goods have undergone 
the application of a shrinking process and have been shrunk to a 
substantial extent but as to which there remains a certain amount of 
residual shrinkage, then such term or word shall be accompanied, as an 
integral part thereof and in immediate conjunction therewith, by a 
truthful phrase, statement or assertion clearly and unequivocally set- 
ting forth in percentage or percentages the amount of residual 
shrinkage remaining in both the warp and the filling, or in the warp or 
the filling whichever has the greater residual shrinkage; for example, 
“Preshrunk (or shrunk) —will not shrink more than __% under Com- 
mercial Standard CS59-36”. 

(6) The use of the word “linene” or the term “lin” independently or 
in conjunction with any other word or words in trade indicia, adver- 
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tisements, or otherwise, to designate or describe products not made of 
the fiber of the flax plant; and from the use of such word “Linene” or 
such term “lin” in any way which may have the tendency or effect to 
confuse, mislead, or deceive purchasers into the belief that the products 
so described are made of the fiber of the flax plant, when such is not 
the fact. (Dec. 2, 1939.) 

2606. Hosiery, Etc.—Cooperative Group Organization, Special Advan- 
tages, Ete—Thrift Buyers of America, a corporation, engaged in the 
retail sale and distribution of hosiery and other merchandise by United 
States mails and otherwise in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Thrift Buyers of America, in connection with its sale and distribu- 
tion of merchandise in commerce as defined by said act, agreed to cease 
and desist from—. 

(a) The use, in its corporate or trade name, of words or terms such 
as “Thrift Hosiery Society” or “Thrift Buyers of America,” as descrip- 
tive of its business; or the use in its trade-promotional representations 
of expressions such as “Thrift Associates,” “Group Buying,” “In 
Unity there is Strength,” or of any words or statements of similar 
import, having the tendency or capacity to create the impression or 
convey the belief that such retail business engaged in for personal 
profit is a nonprofit, cooperative group organization conducted for 
the mutual benefit of its members. 

(6) The issuance of “membership” certificates or the designation of 
its customers as “members” with the effect of conveying the belief that 
such customers thereby enjoy the advantage of mass buying and avoid 
paying a retailer’s profit on the merchandise bought. 

(c) Representing that its customers or prospective customers can, 
do, or may effect savings of 25 percent, 40 percent, or 25 to 50 cents on 
every pair of hosiery, or any other percentage or amount in excess of 
what actually has been realized by its customers in their purchase of 
its merchandise. (Dec. 2, 1939.) 

2607. Rug and Upholstery Cleaning Fluid—Qualities or Properties.— 
Albert Isserson, an individual trading as Nu-Life Cleaner Manufac- 
turing Co., engaged in compounding and packaging a rug and up- 
holstery cleaning fluid and in the sale thereof under the trade name 
“Nu-Life Rug and Upholstery Cleaner” in commerce between and 
among various States of the United States, entered into the following 
agreement to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 


STIPULATIONS 1401 


Albert Isserson, in connection with the offering for sale, sale, and 
distribution of ae product in commerce, as commerce is defined by the 
Federal Trade Commission Act, eas he will cease and desist from 
the use in his advertisements and advertising matter or otherwise of 
any word, statement, or representation, the effect of which tends or 
may tend to convey the belief to purchasers that said product has 
sterilizing or germ-destroying or moth-proofing properties or qualities, 
or that, when used as directed, it will completely de-moth upholstery 
furniture or rid or banish from the same all moths, or that it will have 
any moth-elimination effect other than to act as a contact killer of such 
pests. (Dec. 2, 1939.) 

2608. Cartooning Courses of Instruction—Competitors’ Conduct and 
Products, Personal Instruction, Copyright, Opportunities, Testimonials, 
Ete.—Ralph A. Hershberger, sole trader, doing business as The Na- 
tional School of Cartooning, engaged in the business of conduct- 
ing a correspondence school and in the sale of courses of instruc- 
tion in cartooning, in interstate commerce in competition with other 
individuals and with corporations, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Ralph A. Hershberger, in connection with the sale and distribution 
of his courses of instruction in commerce as defined by said act, agreed 
to cease and desist from— 

(a) The defamation of competitors by imputing to them dishonor- 
able or questionable conduct, or the false disparagement of the char- 
acter, nature, quality, value, or scope of their courses of instruction or 
educational services, or in any other material respect. 

(5) Representing that personal instruction and criticism will be 
given by a correspondence school only when so specifically stated in 
an enrollment blank. 

(c) Representing that a copyright has been granted by the United 
States Government for the “Circle System” or for any other system of 
drawing, or by implication or direct statements that the booklets or 
other material issued by the National School of Cartooning are the 
only cartooning publications for which a copyright has been granted 
within the past 20 years. 

(2) Representing either directly or inferentially that students who 
have completed his course of instruction will or may by reason thereof 
step into good positions as cartoonists or comic artists, earn from $30 
to $75 per week at the Sry have rapid advancement beginning imme- 
diately, or “do the same” as certain outstanding cartoonists supposed 
to earn more than $100,000 a year; or in any other way making over- 
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statements or misrepresentations as to the earning power or future 
security of his students and graduates. 

(e) Representing either directly or indirectly that any person, 
without regard to his education, imagination, discernment, sense of 
humor, experience, or artistic talent, can or may become a competent 
and successful cartoonist or comic artist by taking his course of 
instruction. 

(f) Publishing testimonial letters without indicating the dates when 
such letters were written. (Dec. 7, 1939.) 

2609. Ladies’ Fur Garments, Buckskin Jackets, and Gloves—Tannery, 
Factory, Nature and Composition—Three Rivers Fur Tannery, engaged 
in the sale and distribution of ladies’ fur garments or coats, buck- 
skin jackets, and gloves made from cowhide and horsehide, and other 
merchandise, in competition with other corporations and with in- 
dividuals, firms, and partnerships likewise engaged in the sale and 
distribution in interstate commerce of similar products, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Three Rivers Fur Tannery, in connection with the sale and dis- 
tribution of its products in commerce, as commerce is defined by the 
Federal Trade Commission Act, agreed to cease and desist— 

1. From the use of the word “Tannery” as part of the corporate 
or trade name used by it in the advertisement, sale, or distribution 
of products made from skins or hides not tanned by it; and from the 
use of the words “Tanning,” “Tanners,” or any similar word or words 
in connection with the advertisement, sale, or distribution of its prod- 
ucts so as to import or imply that the said corporation actually owns 
and operates or directly and absolutely controls the place wherein 
the work of tanning said products is carried on, when such is not the 
fact. 

2. From the use of the word “Manufacturing” or the word “factory” 
or of any other word or words of similar meaning, either alone or in 
connection or conjunction with any other word or words, pictorial 
or other representation, the effect of which tends or may tend to 
convey the belief to purchasers that the said corporation makes or 
manufactures the products advertised or sold by it under such rep- 
resentations, or any thereof, or that it actually owns and operates or 
directly and absolutely controls the factory or plant wherein said 
products are made or manufactured, when such is not the fact. 

3. From the use in its advertising matter or otherwise of any word 
or words, such as “Hudson Seal,” “Northern Seal,” “Lapin,” “Amer- 
ican Broadtail,” “Beaverette” or “Laskin Mouton,” as descriptive of 
furs unless the same shall be immediately accompanied in equally 
conspicuous type of the correct name of the fur actually used so as 
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to form the last word of the description as, for example, “Hudson 
Seal—Dyed Muskrat,” “Northern Seal—Dyed Rabbit or Coney,” 
“Lapin Dyed—Rabbit or Coney,” “American Broadtail—Processed 
Lamb,” “Mouton Dyed—Lamb.” (Dee. 7, 1939.) 

2610. Women’s and Children’s Wearing Apparel—Composition.—The 
Eastern Isles Importing Co., Inc., a corporation, engaged under the 
trade name “Futura Fashions” in the manufacture and in the sale 
and distribution of women’s and children’s wearing apparel in inter- 
state commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Silk fiber has long been woven into a variety of fabrics, and a 
number of distinctive terms have been applied to the fabrics resulting 
from the different types of weaving of silk fiber. Dress goods and 
other items of women’s apparel designated, described, and referred 
to as “satin” and “crepe” have been for a long time, and at the present 
time still are, associated in the public mind with fabrics made from 
silk, the product of the cocoon of the silkworm. 

The unqualified term “crepe” denoting silk, has been for a long 
time and still is associated in the minds of a substantial portion of 
the purchasing and consuming public with and as designating or 
meaning unweighted silk; that is to say, said word is understood by 
a substantial portion of the public to refer to silk that has not been 
subjected to a metallic bath resulting in metallic substance or sub- 
stances impregnating the silk fiber. 

The words “acetate” and “bemberg,” when used either separately 
or in combination or conjunction with the word “satin,” or other 
words or phrases of similar import or meaning, to designate or describe 
rayon, are not sufficiently well known and understood by the pur- 
chasing and consuming public to indicate to, or inform them that the 
merchandise so described, designated, or referred to is made in whole 
or in part of a material other than silk: to wit, rayon. 

The Eastern Isles Importing Co., Inc., in connection with the sale 
and distribution of its products in commerce as defined by said act, 
agreed to cease and desist from— : 

(a) Using the word “Satin” or any other word of similar import 
or meaning, to describe or designate any fabric or product which is 
not composed wholly of silk, the product of the cocoon of the silk- 
worm. If the word “Satin” or similar word is used properly as de- 
scriptive of the construction of a fabric or product containing fiber 
other than pure silk, then such word when so meant shall be accurately 
and nondeceptively qualified by using (in immediate conjunction 
therewith and in letters of at least equal size and conspicuousness) a 
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word or words clearly naming and disclosing the fiber, fibers, or 
materials of which said fabric or product is composed, stated in the 
order of their predominance by weight, beginning with the largest 
single constituent ; such as, for example, “Silk and Rayon Satin” for 
fabric of satin construction and composed of a mixture of pure silk 
and rayon, each present in substantial proportion but with the silk 
predominant; or “Rayon Satin” when composed of rayon. 

(6) Using the words “Acetate,” “Bemberg,” or other trade term, 
either alone or in combination with any other word or words, as 
descriptive of the rayon content of garments, fabrics, or material, 
unless such words are immediately accompanied by the word “Rayon” 
in letters of at least equal size and conspicuousness; as “Acetate 
Rayon,” “Bemberg Rayon.” 

(c) Using the word “crepe,” or any other word connoting pure 
silk, to designate or describe fabrics which are not composed wholly 
of unweighted silk, the product of the cocoon of the silkworm. In 
the event any such fabric or product contains any weighting, loading, 
or adulterating material, conspicuous and nondeceptive disclosure of 
the presence of such weighting, loading, or adulterating materials 
and the percentage or proportion thereof shall also be made in imme- 
diate conjunction with such word “crepe” or other pure-silk connoting 
word. 

(d) Selling or offering for sale any product made of rayon without 
disclosure of the fact that the material of which said product is com- 
posed is rayon, made clearly and unequivocally in the invoices and 
labeling and in all advertising matter, sales-promotional descriptions, 
or representations thereof, however disseminated or published. 

(e) Advertising, branding, labeling, selling, or offering for sale any 
product composed in whole or in part of rayon unless full and non- 
deceptive disclosure of the fiber and other content of such product is 
made by clearly and nondeceptively designating and naming therein 
each constituent fiber in the order of its predominance by weight, 
beginning with the largest single constituent, and by giving the per- 
centage of any fiber which is present in less than a substantial amount, 
or in any case less than 5 percent, as “silk and rayon” where the silk 
is predominant. (Dec. 7, 1939.) 

2611. Hosiery—Manufacturer.—Joseph Thomas, an individual trad- 
ing as Thomas Hosiery Manufacturing Co., engaged in the sale 
and distribution of hosiery, in interstate commerce, in competition 
with other individuals and with firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 
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Joseph Thomas, in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and 
desist from the use of the word “Manufacturing” as part of his trade 
name and from the use of the said word “Manufacturing” or of any 
other word or words of similar implication, the effect of which tends 
or may tend to convey the belief to purchasers that the said Joseph 
Thomas makes or manufactures the products offered for sale or sold 
by him, when such is not the fact. (Dec. 7, 1939.) 

2612. Candies—Lottery.—Charles E. Carter, a sole trader as Atlanta 
Candy Co., engaged in the manufacture of candies and in the sale and 
distribution thereof together with punch boards in competition with 
other individuals and with firms, partnerships, and corporations 
likewise engaged in the sale and distribution in interstate commerce, 
of similar products, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Charles E. Carter, in connection with his sale and distribution of 
candy or other merchandise in commerce as defined by said act, agreed 
to cease and desist from— 

(a) Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
be made or may be made by means of a lottery, gaming device, or 
gift enterprise. 

(6) Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are used, or 
which may be used, without alteration or rearrangement of the con- 
tents of such assortments, to conduct a lottery, gaming device, or gift 
enterprise in the sale or distribution of the candy contained in said 
assortments to the public. 

(ce) Supplying to, or placing in the hands of others, punchboards, 
push or pull cards, or other lottery devices for the purpose of 
enabling such persons to dispose of or sell any merchandise by the 
use thereof. 

(d) Mailing, shipping, or transporting to agents or to distributors 
or members of the public punchboards, push or pull cards, or other 
lottery devices so prepared or printed as to enable persons to sell 
or distribute any merchandise by the use thereof. 

(e) Selling or otherwise disposing of any merchandise by the use 
of punchboards, push or pull cards, or other lottery devices. (Dec. 7, 
1939.) 

2613, Elastic Braids and Webbings, Etc.—Manufacturer.—Charles 
Leitner, an individual trading as Crown Webbing Co., engaged in 
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the manufacture and sale of articles made from raw elastics and 
also in the sale and distribution of elastic braids and webbings in 
interstate commerce, in competition with other individuals and with 
firms, partnerships, and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Charles Leitner, in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and 
desist from representing on his letterheads, in his trade literature or 
otherwise, that he is a manufacturer of elastic braids and webbings 
or other articles unless and until such be the fact; or representing in 
any way, either directly or inferentially, that the elastic braids and 
webbings sold by him are made or fabricated in a plant which he 
owns and operates or absolutely controls, when such is not the fact. 
(Dec. 8, 1939.) 

2614. Chrome Plated Professional Furniture and Equipment for Barber 
Shops and Beauty Parlors—Composition—Theo. A. Kochs Co., a 
corporation, engaged in the manufacture of chrome plated profes- 
sional furniture and equipment for barber shops and beauty parlors, 
and in the sale and distribution thereof in interstate commerce, in 
competition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Chromium is a grayish-white metal, hard and brittle (as usually 
prepared), and resistent to corrosion. It is extensively used in 
chrome steel, nichrome, stellite, and other alloys and as a plating like 
nickel. An article made of steel or other metal and coated or cov- 
ered with chromium and designated “Chrometal” is misbranded in 
that such designation imports or implies that the article is composed 
throughout either of chromium metal or of an alloy of chromium and 
other metal, such for example as chrome steel (steel and chromium). 

Theo. A. Kochs Co., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease 
and desist from using, directly or indirectly, the word “Chrometal,” 
or a word or words of similar import or meaning, alone or in con- 
nection with any other word or words, to brand, designate, or de- 
scribe furniture or other equipment or merchandise sold or offered 
for sale by it, until and unless the metal of which such furniture or 
other article is made is composed throughout of chromium or of an 
alloy of chromium and other metal in proportions entitling it to be 
properly represented and referred to as chrome metal, as understood 
by industry, the trade, and the purchasing public. (Dec. 8, 1939.) 
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2616.* Toupees and Wigs—Unique Advantages—John E. Jevnikar, 
sole trader, engaged in the manufacture of toupees and wigs and 
in the sale and distribution thereof in interstate commerce, in compe- 
tition with other individuals and with firms, partnerships, and cor- 
porations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. ' 

John E. Jevnikar, in connection with his sale and distribution 
of toupees and wigs in commerce as defined by said act, agreed to 
cease and desist from representing that he is familiar with the indi- 
vidual needs of his prospective customers, or that he has all the 
necessary data on hand, and inferentially or otherwise that he has 
records of the prospective customer sufficient to enable him to repair, 
adjust or otherwise service his wig or toupee, when such are not the 
facts. (Dec. 29, 1939.) 

2617. Photographs—Special or Limited Offers, Nature, Value, Quality, 
Guarantee, Etc.—Andrew M. Smith and Jack Lucas, copartners, trad- 
ing as United Studios, engaged in the making and selling of photo- 
graphs by mail order and otherwise, in interstate commerce, in com- 
petition with other firms and partnerships, and with individuals and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Andrew M. Smith and Jack Lucas, in connection with the sale and 
distribution of their products in commerce, as defined by said act, 
agreed to cease and desist from— 

(a) Representing in any way that their regular method of sale is a 
special advertising offer, or that the regular price charged is a special 
price; or stating or representing that the price charged for such en- 
largement is a “Special Christmas Offer” or any other special offer, 
so long as no reduction or other trade concession is made therewith; 
or, by the use of statements such as “Only one offer to a family,” or 
otherwise, representing that the offer is limited as to the number of 
persons to whom it is available, when such is not the fact. 

(b) Stating or representing that their photographic enlargements 
are “oil colored portraits” or from using any other designation for, 
or otherwise describing their colored photographs in a way which may 
import or imply or tend to cause the belief by purchasers, that such 
colored photographs are portraits in the ordinarily accepted meaning 
of a picture of a person drawn from life, particularly in oils. 

(c) Stating or representing that certificates or coupons issued to pur- 
chasers are worth $7.50 or $5, or any other sum, when such is not the 


1 Stipulation 2615, accepted by the Commission on November 18, 1939, may be found in 
vol. 29, at p. 1510. 
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fact; or representing in any way that the value of a photograph called 
for by such certificate is greater than the price for which the certificate 
itself is sold. 

(d) Representing that such tinted photographic enlargements in- 
troduced “Photography’s latest creation”, are of “superior quality”; 
or that “Hollywood Lightings” are used on all sittings—when such are 
not the facts. 

(e) The use of the word “guarantee” or the word “guaranteed” or 
any other words of similar meaning in connection with the advertising, 
sale, or offering for sale of their products unless, whenever used, clear 
and unequivocal disclosure be made in direct connection Heepeer of 
exactly what is offered by way of security as, for example, refund of 
purchase price. (Dec. 12, 1989.) 

2618. Automobile Seat Covers—Manufacturer.—Charles A. Greenspan, 
sole trader, as Standard Auto Seat Cover Co., engaged in the sale and 
distribution of covers for automobile seats, in interstate commerce, 
in competition with other individuals and with firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Charles A. Greenspan, in connection with his sale and distribution 
of auto seat covers or other merchandise in commerce as defined by 
said act, agreed to cease and desist from representing in any way, 
directly or indirectly, by printed or spoken statements, picturizations, 
or otherwise that he is the manufacturer of the goods sold by him when 
he neither owns, operates, or controls the plant or factory in which 
such goods are made. (Dec. 18, 1939.) 

2619. Cartoon Courses of Instruction—Special or Limited Offers and 
Success—Corwin Landon, an individual trading as Landon School, 
engaged in continuing the conduct of a business started at Cleveland, 
Ohio, in 1909 by his father, C. N. Landon, now deceased, which busi- 
ness is that of a correspondence school for instruction in cartooning 
and includes the sale and distribution of lesson material in interstate 
commerce in competition with other individuals and with firms, part- 
nerships, and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

Corwin Landon, in connection with the offering for sale, sale, and 
distribution of his course of instruction in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease. and 
desist from— 

(a) Stating or representing in advertisements or printed matter of 
whatever kind or description that the price for which said course of 
instruction is offered to students or prospective students is “special” 
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or is a “special reduced rate” or a “Fall offer” or “special anniversary 
rate,” when in fact said price is the customary amount regularly 
charged for the course of instruction in the usual course of business 
and is without limitation as to time or occasion. 

(6) Stating or representing that 2,000 or any other number of the 
students of said course of instruction are now successful comic artists 
or cartoonists or are now actually engaged in this type of work, when 
in truth, there are no available facts to substantiate such claim. (Dec. 
14, 1939.) 

. 2620. Collection Agency Plans, Etc.—Indorsements or Approval, Profits, 

Free Product, Special Offers, Testimonials, Ete—Dorsey E. Wynkoop, in- 
dividual, trading as “Key Systems” and as “National Credit Rating 
Bureau,” engaged in the sale and distribution of mimeographed ma- 
terial, which purportedly describes plans for use by purchasers in the 
operation of collection agencies by mail, in interstate commerce, in 
competition with other individuals and with corporations, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Dorsey E. Wynkoop, in connection with the sale and distribution of 
his mimeographed, printed, or other material or plans in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed to 
cease and desist from the use in advertisements or advertising matter 
of whatever kind or description or in any other way of statements or 
representations which directly assert or the effect of which tends or 
may tend to convey the belief to purchasers— 

1. That said plan or plans has or have the approval of business or- 
ganizations, chambers of commerce, legislative bodies, or the like, 
when such is not the fact. 

2. That profits from business based on such plan or plans ordinarily 
are from $3,000 to $5,000 per year, or that profits of from $10,000 to 
$25,000 per year are not unusual. The said individual also agrees to 
cease and desist from the use of any other statements or representa- 
tions concerning profits that are exaggerated or much in excess of the 
profits that users of the said plan or plans can reasonably expect to 
realize therefrom. 

3. That “Folios” or material and plans are given “free” or as a gratu- 
ity to each purchaser of Folio No. 1, when such is not the fact. 

4. That each or any of the Key Folios numbered 2 to 15, inclusive, 
are prepared to sell for $2, or any other price, when such is not the 
fact. 

5. That the offer made by the said Dorsey E. Wynkoop, is a “spe- 
cial” offer or one the acceptance of which is limited to 10 days or 
any other designated period of time, when in fact, such offer is the 
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regular offer made by the said individual in the usual course of business 
without limitaton as to time. 

6. That firms or concerns, named or otherwise, have used or are using 
the plan or plans of said individual, when such is not the fact. Said 
Dorsey E. Wynkoop also agreed to cease and desist from the use, in 
his advertisements and advertising matter or in any other manner, 
whatever, of quotations purporting to be excerpts from so-called 
unsolicited, expressions of appreciation from persons who or concerns 
which have received or use Key Folios, when in fact such quoted ex- 
cerpts are not such copies as properly convey the thought or meaning - 
expressed in the original letters. 

Said individual further agreed to cease and desist from the use in 
connection with the sale of his plans or material in commerce of the 
trade name “National Credit Rating Bureau” either alone or in con- 
nection or conjunction with the phrase “A National Organization” or 
in any other way, so as to import or imply that the said Dorsey E. 
Wynkoop is associated with or operates a Nation-wide organization or 
performs a credit rating service, national or otherwise. (Dec. 18, 
1939.) 

2621. Drug Sundries—Manufacturer.—Robert J. Pierce, Inc., a New 
York corporation, engaged in the sale and distribution of drug 
sundries in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged in the sale and distribution, 
in interstate commerce, of similar products, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Robert J. Pierce, Inc., in connection with its sale and distribution 
of merchandise in commerce as defined by said act, agreed to cease 
and desist from representing in any way, either directly or indirectly, 
that it is the manufacturer of any product offered for sale and sold 
by it, when such is not the fact; or in any other way, representing 
that goods are of its own manufacture which are in fact produced in 
plants or factories which it neither owns, operates, nor controls. 
(Dec. 15, 1939.) 

2622. Hosiery—Mills and Branch Offices—David Carity and Morris 
Carity, copartners trading under the firm name and style of 
United Hosiery Mills, engaged in the business of selling hosiery in 
commerce between and among various States of the United States, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

David Carity and Morris Carity, in connection with the sale and 
distribution of their products in commerce, as commerce is defined 
by the Federal Trade Commission Act, agreed to cease and desist 
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from the use of the word “Mills” as part of their trade name and 
from the use of the word “Mills” or of any other word or words of 
similar implication, the effect of which tends or may tend to convey 
the belief to purchasers that the said copartners knit or manufacture 
the products offered for sale or sold by them or that they actually 
own and operate or directly and absolutely control the plant or fac- 
tory in which said products are made or manufactured. Said co- 
partners also agreed to cease and desist from stating or representing, 
as through the use of purported local addresses, that they have an 
office or place of business at each of the indicated locations, when 
such is not the fact. (Dec. 15, 1939.) 

2623. Air Cooling Device—Qualities—W. H. Fabry Manufacturing 
Co., Inc., engaged in the manufacture, among other things, of 
a device called “The Fabreeze Air Cooler,” in competition with 
other corporations and with individuals, firms, and partnerships 
likewise engaged in the sale and distribution in interstate commerce 
of devices designed to cool the air, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

W. H. Fabry Manufacturing Co. agreed to cease and desist from 
the use of the words “Air Cooler” either as part of the trade name 
or designation for the aforesaid device or in any other way as 
descriptive of the device offered for sale or sold by it in commerce, 
as commerce is defined by the Federal Trade Commission Act, the 
effect of which tends or may tend to convey the belief to customers 
or prospective customers that the action of said device on air passed 
therethrough produces a useful degree of cooling regardless of 
atmospheric conditions, or in those areas of the country where the 
relative humidity is high; provided that, if the said words are so 
used, they shall be accompanied by some other words or statement 
so as to indicate clearly and unequivocally that the action of said 
device will be effective as a cooling medium only under certain 
atmospheric conditions, as for example, in areas of normal low 
relative humidity. (Dec. 18, 1939.) 

2624. Shoes—Composition.— Best & Co., Inc., a corporation, engaged 
in the sale and distribution of shoes, as retailer, among other types 
of merchandise, in interstate commerce, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as 
set forth therein. 

Best & Co., Inc., in connection with the sale and distribution of 
its products in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist from the use in 
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its advertisements and advertising matter or in any other way of 
the words “Alligator Calf” as descriptive of said products not made 
from the hide of an alligator, and from the use of the words “Alli- 
gator Calf” or the word “Alligator” in any way so as to import or 
imply or the effect of which tends or may tend to convey the belief 
to purchasers or consumers that the products to which said word 
or words refer are made from the hide of an alligator, when such 
is not the fact. (Dec. 15, 1939.) 

2625. Tires, Rope, Paint and Other Merchandise—Factory and Special 
Prices.—Coast-to-Coast Stores (Central Organization, Inc.), herein- 
after some times referred to as “Central Organization, Inc.,” a cor- 
poration, engaged in purchasing and supplying the merchandise 
offered for sale and sold by some 235 stores operated by their indi- 
vidual owners and located in various Midwestern and Western 
States, and which stores it has developed into a chain, known as 
“Coast-to-Coast” Stores, and also engaged, pursuant to the terms 
of contracts existing between it and the said “chain” stores, in 
the sale and distribution in interstate commerce to and among said 
stores of merchandise purchased by it, in competition with other 
corporations, and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as 
set forth therein. 

Coast-to-Coast Stores (Central Organization, Inc.), in connection 
with the sale and distribution of its merchandise or advertising 
matter of whatever kind or description, in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed to cease 
and desist— 

1. From the use of such advertising or from placing advertising 
in the hands of others for their use which contains statements such 
as “From Our Tire Factory,” “From Our Rope Factory,” “From 
Our Paint Factory,” or any other similar statement or representa- 
tion which imports or implies or the effect of which tends or may 
tend to convey the belief to puchasers that the designated products 
are made or manufactured by the said Central Organization, Inc., 
or by the locally owned and operated store or the merchant named 
in the advertising. 

2. From the use in said advertising of statements such as “Annual 
Manufacturers Cooperative Sale,” “Hundreds of Manufacturers’ Co- 
operative Specials in Our Store,” or of any other statement of similar 
implication, the effect of which tends or may tend to convey the belief 
to purchasers that all the various prices charged for the advertised 
products have been reduced or are special or are less than the prices cus- 
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tomarily charged for said products in the usual course of business, 
when such is not the fact. (Dee. 18, 1939.) 

2626. Fog Light or Lamp—Qualities—Fog King Lamp Co., a corpora- 
tion, engaged in the sale and distribution of a fog light or lamp 
having a special type of reflector and amber colored lenses, in inter- 
state commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Fog King Lamp Co. in connection with the sale and distribution 
of its products in commerce, as defined by said act, agreed to cease 
and desist from the use in its advertisements and advertising matter 
of whatever kind or description or in any other way of any state- 
ment or representation, the effect of which conveys, tends, or may 
tend to convey the belief to purchasers that the beam of light pro- 
duced by said device will penetrate fog to any greater extent than 
ordinary white light or that it will successfully penetrate a dense or 
heavy fog or give any substantial visibility in such fog, when such is 
not the fact. (Dec. 19, 1939.) 

2627. Antifreeze Preparation—Laboratory and Qualities —Alfred Love- 
man, an individual, trading as Kantfreeze Chemical Co. and Kant- 
freeze Laboratory, engaged in the sale and distribution of crystals 
under the trade designation “Kantfreeze” for use in protecting auto- 
mobile radiators from freezing temperatures, in interstate commerce, 
in competition with other individuals and with firms, partnerships, 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

Alfred Loveman, in connection with the sale and distribution of 
his product in commerce, as defined by said act, agreed to cease and 
desist from— 

(a) The use of the words “Kantfreeze Laboratory” as and for a 
trade name when in fact there is no such laboratory; and from the 
use of the word “laboratory” as part of or in connection with his 
trade name or in any other way so as to import or imply that he 

actually owns and operates or directly and absolutely controls a place 
devoted to experimental study in a branch or branches of natural 
science or the application of scientific principles in the preparation 
of his products or of any drugs or chemicals, when such is not a fact. 

(b) Representing that Kantfreeze or any other product of similar 
composition will not corrode or cause rust or that it will “protect” 
one’s car against such conditions when used in the cooling system 
of an automobile, (Dec. 19, 1939.) 
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2628. Rubber Typewriter Keys—Composition—J. Oliver Thorp, sole 
trader as Rubber Products Co., engaged in the sale and distribution 
of rubber typewriter keys in interstate commerce, in competition with 
other individuals and with firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Para rubber, as known to industry and trade, is a whole latex 
rubber prepared from the latex of wild Heavea trees in the Amazon 
district of South America. The output of this rubber is now small 
compared to that of plantation rubber. A product of a culti- 
vated rubber plantation, designated and sold as “Para” rubber, is 
misbranded in that it conveys or tends to convey the impression that 
such product is from the wild rubber trees of the Amazon Valley. 

J. Oliver Thorp, in connection with his sale and distribution of 
rubber products in commerce as defined by said act, agreed to cease 
and desist from the use of the words “Para Rubber” or the word 
“Para” as descriptive of any product not actually made of Para rub- 
ber, that is to say, rubber prepared from the latex of wild Heavea 
trees in the Amazon district of South America. (Dec. 21, 1939.) 

2629. Buttons—Composition—Rochester Button Co., a corporation, 
engaged in the manufacture of buttons, including a pattern or style 
designated “Technoid,” which it sells in interstate commerce, in com- 
petition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Rochester Button Co. in connection with the sale and distribution 
of its products in commerce, as defined by said act, agreed to cease 
and desist from the use on its sample cards and invoices or in labeling 
or otherwise advertising said products of the word “Ocean” so as to 
import or imply or the effect of which tends or may tend to convey 
the belief to purchasers that the said products are made of ocean 
pearl, when such is not the fact. (Dec. 19, 1939.) 

2630. Handkerchiefs—Converter and Manufacturer.—Charles Wicen- 
stowski, Sidney Wicenstowski, and David Feldman, copartners, trad- 
ing as Charles Wicenstowski, engaged in the business of purchasing 
gray handkerchief goods, causing the same to be converted by the 
usual processes into the finished products and thereafter selling the 
same in interstate commerce, in competition with other partner- 
ships and with corporations, individuals, and firms likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 
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Charles Wicenstowski, Sidney Wicenstowski, and David Feldman 
in connection with the sale and distribution of their products in com- 
merce, as defined by said act, agreed to cease and desist from the use 
on their letterheads and printed matter or in any other way of the 
words “Converter and Manufacturer,” or of either of said words, 
or the word “Factory” or of any other word or words of similar 
implication, the effect of which conveys, tends or may tend to convey 
the belief to purchasers that the said copartners are engaged in the 
converting and/or manufacturing of said products or that they ac- 
tually own and operate or directly and absolutely control the factory 
or plant in which said products are converted and/or manufactured. 
The said copartners also agree to cease and desist from stating or 
representing that they have a factory or plant at Ellenville, N. Y., 
when such is not the fact. (Dec. 20, 1939.) 

2631. Women’s Wearing Apparel—Composition—Benjamin Schlien 
and Harry Kramer, copartners operating under the firm name of 
Metropolis Co., engaged in the manufacture of women’s wearing ap- 
parel and in the sale and distribution thereof in commerce between 
and among the various States of the United States, in competition 
with other firms and partnerships and with individuals and corpora- 
tions likewise engaged in the sale and distribution, in interstate com- 
merce, of similar products, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Benjamin Schlien and Harry Kramer, in connection with the sale 
and distribution of their product in commerce as defined by said 
act, agreed to cease and desist from advertising, branding, labeling, 
selling, or offering for sale any product composed in whole or in 
part of rayon unless full and nondeceptive disclosure of the fiber 
and other content of such product is made by clearly and nondecep- 
tively designating and naming therein each constituent fiber in the 
order of its predominance by weight, beginning with the largest 
single constituent, and by giving the percentage of any fiber which 
is present in less than a substantial amount, or in any case less than 
5 percent; for example, “cotton and rayon.” (Dec. 26, 1939.) 

2632.. Course of Instruction in Air Conditioning and Electric Refrig- 
eration—Institute, Association, Employment, Free Product, Opportunities, 
Ete—Highland Technical Institute, Inc., engaged in sale and dis- 
tribution, in commerce, between and among various States of the 
United States, of a correspondence course of instruction which it 
styles “Extension-Shop Training Course in Air Conditioning and 
Electric Refrigeration,” in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged in the 
sale and distribution, in interstate commerce, of similar courses of 
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instruction, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as 
set forth therein. 

Highland Technical Institute, Inc., in connection with the sale 
and distribution of its course of instruction in commerce as defined 
by said act, agreed to cease and desist from— 

(a) The use of the word “Institute” either with or without the 
words “Highland” and “Technical” as a part of or in connection 
with the corporate or trade name under which it carries on its busi- 
ness; and from the use of the word “Institute” independently or in 
connection with any other words or expressions implying or sug- 
gesting that such trade school is an organization conducted for the 
promotion of learning, philosophy, art or science, and has equipment 
and faculty such as to entitle it to be designated an Institute. 

(b) The use of any fictitious name, title, or expression importing 
the existence of an organization, or some relationship thereto, which 
does not in fact exist; and from the use of the word “Association” 
or the term “Training Department” in connection with the words 
“Western Trades” or any other word or words, the effect of which 
is to import or imply or convey the belief that said private business 
is that of, or is an adjunct to, an organization of the members of 
the western crafts or industries or any similar group, formed for 
the purpose of considering and solving their problems as such. 

(c) The use of “Help Wanted” or other employment columns in 
newspapers or other publications in such manner as to deceive 
prospective students into the belief that jobs are offered. 

(d) Representing that it pays students $1.40 per day or any 
other sum or that it provides board and room during shop training 
period, unless in conjunction with each and every such representa- 
tion or statement it definitely and clearly sets forth and explains 
that. the $1.40 per day or the cost of the board and room referred 
to is payable from funds previously collected from each student for 
that purpose. 

(e) Representing any service or commodity as “free” when in fact 
such service or commodity is regularly included as part of the course 
of instruction or service for which the student has paid. 

(7) Representing either directly or indirectly that Seymour 
Hardy Thompson or Patrick W. Denton or any other person or per- 
sons not actually on the staff or directly connected with said school 
are on such staff or associated therewith. 

(g) Representing, either directly or indirectly that any person, 
though lacking in proper education, experience or aptitude can 
master its study course easily or otherwise. 
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(h) Making exaggerated or extravagant statements relative to the 
probability or possibility of prospective students’ developing inven- 
tions which will lead to fortune and fame. 

(2) Representing that the instruction and training offered “makes 
it possible for your dream to come true”; or enables one to cash in 
and begin earning money before finishing either the home work or 
the shop training; or will “easily pay you a profit of $300 to $400 
a month” or other specified sum; or will capacitate or qualify one 
to “pick the job you want” in the manufacturing, engineering, con- 
tracting, merchandising, or transportation lines; or to obtain and/or 
fill positions such as master mechanic, foreman, superintendent, in- 
spector, designer, executive, engineer, estimator, manager, technician, 
or consultant; or using in its advertising matter or in talks by its 
sales persons any other overstatements or representations as to the 
actual earning power or probable salaries, advancement, promotions, 
or future security or wealth of its graduates or students. 

(j) Representing either directly or indirectly in its advertising 
or in talks by its sales representatives that as the result of any such 
training, the graduate may picture himself as, or reasonably antici- 
pate that he will become a “trained engineer,” a “consulting engineer,” 
or a “factory distributor,” or will possess wealth and luxuries, or 
have the “honor and dignity of a professional man.” 

(%) The use of the word “Personnel” in its advertising matter to 
designate any official, employee, or sales representative in such a 
manner as to infer or imply that such official, employee, or sales rep- 
resentative may be in a position or have the capacity to employ 
personnel, when such is not a fact. 

(7) Referring to its shop as “our engineering shops,” or using the 
word “engineering” or the word “engineer” in any way as descrip- 
tive of or as designating its equipment, its instruction or its grad- 
uates; or denominating any member of its faculty as an engineer 
who does not hold an engineering degree from some recognized col- 
lege or university; or in any other way, representing that this trade 
school is an engineering concern cr offers engineering instruction. 

(m) The use of statements or representations either printed or 
spoken, importing or implying or tending to cause the belief that 
it is in position to offer employment to or place all its graduates or 
students, when such is not a fact. (Dec. 26, 1939.) 

2633. Furs—Nature.—Gafco, Inc., a corporation, engaged in the busi- 
ness of selling furs at wholesale in interstate commerce, in com- 
petition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 
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Gafco, Inc., in connection with the sale and distribution of its furs 
in commerce, as commerce is defined by the Federal Trade Commis- 
sion Act, agreed to cease and desist from the use in its advertisements 
and advertising matter of the word “Chinchillonette” or of any other 
word simulating the word “Chinchilla” as descriptive of a fur which 
is other than chinchilla fur; and from the use of the said word in any 
way, the effect of which tends or may tend to convey the belief to 
purchasers that the fur so referred to is that of a chinchilla, unless, 
when the said word is so used to designate a fur other than that of 
the chinchilla, then in that case, it shall be immediately accompanied 
by some other word or words printed in equally conspicuous type so 
as to indicate clearly that said fur is not chinchilla fur and so as to 
clearly and unequivocally disclose the actual trade name or nature of 
the fur, as for example, “Chinchillonette—Dyed Coney.” (Dec. 26, 
1939.) 

2634. Canvas Boats—Qualities—Pauline S. Winans, an individual, 
trading as Kalamazoo Canvas Boat Co., engaged in the manufacture 
of portable folding canvas boats, and in the sale and distribution 
thereof in interstate commerce, in competition with other individuals 
and with firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Pauline S. Winans in connection with the sale and distribution of 
her products in commerce, as defined by said act, agreed to cease 
and desist from representing that the canvas boats offered for sale 
and sold by her are puncture-proof or have “no leaks, no repairs,” 
or making claims or assertions of similar import or meaning with 
the capacity or tendency to create the impression or cause the belief 
by purchasers that such boats are impervious to penetration or pierc- 
ing by sharp or pointed objects of whatsoever kind; or that no leaks 
will ever develop or that all repairs will or may be avoided, when 
such is not the fact. (Dec. 26, 1939.) 

2635. Course of Instruction—Qualities and Institute—Harry Kahne, 
an individual, trading as Kahnetic Mentalism Institute, and as In- 
stitute of Kahnetic Ability, engaged in the business of conducting a 
home study course of instruction, known as “Kahnetic Mentalism,” 
consisting of 12 lessons prepared by the said Harry Kahne and which 
le sells and has sold in interstate commerce, in competition with 
other individuals and with corporations, firms, and partnerships 
likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 


) 
; 
: 

I] 

{| 


STIPULATIONS! 1419 


Harry Kahne, in connection with the sale and distribution of hig 
course of instruction in commerce, as commerce is defined by the 
Federal Trade Commission Act, agreed to cease and desist from 
the use in his advertisements and advertising matter of whatever 
kind or description of statements or representations which assert or 
the effect of which tends or may tend to convey the belief to pur- 
chasing students or to prospective students or others, that the said 
course of instruction is such as will develop the brain, or will enable 
all students thereof, regardless of age, sex, or congential factors, 
to attain success or to realize the wishes and desires of life, or will 
provide the necessary qualifications or a formula for success or 
bring forth latent ability in all cases, or that the student, due to 
his or her increased brain power or mental ability thus acquired, 
can win or get any desired thing or accomplish any desired mental 
feat or can immediately grasp the entire situation of any business 
proposition which presents itself, or will become a mental giant, 
or will acquire an education equivalent to a college course. Said 
individual also agreed to cease and desist from the use, in connec- 
tion with the offering for sale or sale of his course of instruction in 
interstate commerce, of any statement or representation which tends 
or may tend to convey the belief to purchasers that the mental 
exercise referred to in said course of instruction will be of benefit 
other than such as may result from the concentration or study re- 
quired for their performance or from the possible development of 
new channels of thought which react upon those already established. 
The said individual further agreed to cease and desist from the use 
of the word “Institute” as part of the trade name or names under 
which he conducts his business, and from the use of the said word 
in any way so as to import or imply or which may tend to convey 
the belief to others that the business conducted by him is that of 
an institute or organization for the promotion of learning, philoso- 
phy, the arts or sciences. (Dec. 28, 1939.) 

2636. Electric Brooders—Savings Accomplished.—Globe American 
Corp., corporation maintaining a division under the trade name 
“Makomb Steel Products Co.” engaged in the manufacture of a full 
line of poultry equipment, and in the sale and distribution thereof in 
interstate commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Globe American Corp., in connection with the sale and distribution 
of its electric brooders or other poultry equipment in commerce as 
defined by said act, agreed to cease and desist from making claims 
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in its advertising matter or otherwise that its Elect-O-Stat Brooder 
or other brooder of similar construction cuts the current cost of 
electricity 30 percent to 40 percent or by any other proportion or 
extent in excess of that actually ascertained and proven by means of 
competent and acceptable scientific tests. (Dec. 28, 1939.) 

2637. Dog and other Animal Foods—Qualities, Composition, Nature of 
Manufacture, Guarantee, Ete—George A. Mighton, Stanley E. Mighton, 
and Kenneth G. Mighton, copartners, trading as S. E. Mighton Co., 
Ltd., engaged in the manufacture of canned dog and other ani- 
mal foods and in the sale and distribution thereof in. interstate 
commerce, in competition with other firms and partnerships and with 
individuals and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

George A. Mighton, Stanley E. Mighton, and Kenneth G. Mighton 
in connection with the sale and distribution of their products in 
commerce, as defined by said act, agreed to cease and desist from— 

(a) Representing that their dog or other animal foods are “bal- 
anced” foods for all breeds of dogs, cats, puppies, and foxes, or 
any thereof. 

(6) Representing that such foods contain yeast or that yeast is 
added thereto, unless and until the quantity or percentage of yeast 
content is sufficient adequately to satisfy the yeast requirements of 
an average dog or other animal for which intended. 

(c) Representing that such foods are “more nourishing,” or that 
the use thereof results in better bones and coat or better health, 
unless in connection with each and every such representation it be 
clearly stated that the benefits claimed will obtain only when there 
is a deficiency in the feed or ration ordinarily provided such animals. 

(d) Representing as beef or as beef food products any of their 
brands of dog or other animal foods, the meat content of which 
consists wholly or in part of tongue trimmings, lungs or other parts 
or portions of beef animals which may be designated not as beef but 
as meat byproducts. Where descriptions of the meat content of foods 
containing both beef and meat byproducts are indicated on the labels 
or otherwise, such descriptions shall clearly and definitely indicate 
the proportion or quantity of such beef and of such meat byproducts. 

(e) Representing that their dog or animal foods provide necessary 
vitamins in proper proportions with other food elements and min- 
erals, unless and until such proper proportions are scientifically 
ascertained and are followed. 

(7) Representing their products as “vitaminized,” “vitamin food,” 
or as containing vitamins, unless the vitamin content be sufficient to 
justify such claims; or making any other statements having the ca- 
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pacity or tendency to convey the belief that such products are rich 
in vitamins or are substantially supplemented with vitamins, when 
such is not the fact. 

(g) Asserting without due qualification that vitamin A guards 
against infection or promotes growth and health or that vitamin D 
builds strong bones and muscles, prevents and cures rickets, strength- 
ens bitches in whelp, or develops sturdier puppies; or stating the 
therapeutic property of any vitamin without explanation that it is 
effective only in case of such vitamin deficiency. 

(h) Representing, inferentially or otherwise, either by brand names 
such as “Extra Liver,” “Extra Beef,” or “Extra Liver and Vege- 
tables,” or by descriptive matter on the labels or otherwise, that liver, 
beef, or other designated foods constitute the principal ingredient 
of certain brands of their dog or other animal foods, when such is 
not a fact; or that liver, beef or other designated foods constitute a 
greater proportion of their product than actually is a fact. 

(z) Representing that their products contain ingredients other 
than those actually contained therein. 

(j) Representing that their dog or other animal food products 
are prepared by or under the direction of an expert or experts when 
such is not a fact. 

(%) The use of the words “Guarantee” or “Guaranteed” or any 
words of similar meaning, in connection with the advertising, sale, 
or offering for sale of their products unless, whenever so used, clear 
and unequivocal disclosure be made in direct connection therewith 
of exactly what is offered by way of security, for example, refund 
of purchase price. (Dec. 20, 1939.) 

2638. Spectacle Frames, Mountings, Ete.—Qualities and Composition.— 
John David Brock, an individual, trading under the names 
“Specialty Optical Co.,” “Superior Optical Co.,” and “K-C Whole- 
sale Optical Co.,” engaged in the sale and distribution of spectacle 
frames, mountings, and the like, in interstate commerce, in competi- 
tion with other individuals and with firms, partnerships, and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

John David Brock, in connection with the offering for sale, sale, 
and distribution of his rhodium plated products in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist from the use in his advertisements and advertising 
matter of whatever kind or description or in any other way of the 
words “Pink Finish” or “Tan Finish” either alone or in connection or 
conjunction with any other word or words, or in any other way, the 
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effect of which tends or may tend to convey the belief to purchasers 
that the pink or tan finish is an inherent quality of the rhodium 
used in plating said products, and therefore, will neither wear away 
nor change its color. Said individual also agreed to cease and desist 
from the use of the term “Semi-Precious” as descriptive of products 
made from so-called “Villadium” which is not composed, in part at 
least, of the precious metals, and from the use of the word “precious” 
either alone or in connection with the word “semi” or with any other 
word or words so as to import or imply that said products are made 
of an alloy which is composed of metals, one or more of which is 
“precious” metal as that term is understood and generally accepted 
to mean by the trade and purchasing public. (Jan. 2, 1940.) 

2639. Photographic Trade Journal—Unique Nature or Character and 
Mailing Cost—Charles J. Ver Halen and Charles J. Ver Halen, Jr., 
copartners, trading as Ver Halen Publications, engaged in the publi- 
cation of a trade journal and in the sale thereof under the name 
“Photographic Dealer” in interstate commerce, in competition with 
other partnerships and with individuals, firms, and corporations like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Charles J. Ver Halen and Charles J. Ver Halen, Jr., in connection 
with the advertisement, sale, and distribution of their trade journal 
in commerce, as commerce is defined by the Federal Trade Commission 
Act, agreed to cease and desist from the use in their printed matter 
or on the said publication or in any other way of any statement or 
representation which directly asserts or the effect of which tends or 
may tend to convey the belief to readers or purchasers that the said 
trade journal or publication is either the first or the only trade jour- 
nal in the photographic industry. The said copartners also agreed to 
cease and desist from the statement or claim that their said publica- 
tion is the Official Buying Guide of the Photographic Industry, when 
such is not the fact. The said copartners further agreed to cease and 
desist from the use of any statement or representation concerning the 
alleged cost of mailing an issue of the said publication to subscribers 
thereof in the various zones of the United States which is not in all 
respects true. (Jan. 2, 1940.) 

2640. Diamonds and Jewelry—Importer and Direct Dealing.—Silber- 
mann, Kohn & Wallenstein, Inc., engaged in the business of importing 
diamonds and manufacturing jewelery and in the sale of such mer- 
chandise in commerce in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged in the sale and 
distribution in interstate commerce of similar products, entered into 
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the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Silbermann, Kohn & Wallenstein, Inc., agreed that it will cease 
and desist from the use of advertisements or from placing advertise- 
ments in the hands of others for their use, wherein there appears 
any statement or representation which directly asserts or the effect of 
which tends or may tend to convey the belief to purchasers that an 
individual, firm, or corporation named or otherwise referred to in 
said advertising is the importer of the displayed merchandise, when 
in fact such individual or concern is not the importer thereof. Said 
corporation also agrees to cease and desist from stating or represent- 
ing in advertising matter or in any other way that prices charged for 
designated merchandise have been stripped of or do not include the 
profits of the middleman, broker or importer, or any thereof, when 
such is not the fact. (Jan. 2, 1940.) 

2641. Hosiery—Mills—Century Hosiery Mills, Inc., engaged in the 
sale and distribution of hosiery, in interstate commerce, in com- 
petition with other corporations and with individuals, firms, and part- 
nerships likewise engaged in the sale and distribution in interstate 
commerce of similar products, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Century Hosiery Mills, Inc., agreed to cease and desist from the 
use on its correspondence stationery or other printed matter of the 
word “Mills” as part of the corporate or trade name under which it 
conducts its business consisting of the sale and distribution in com- 
merce, as defined by the said act, of products which are not knitted 
or manufactured by it; and from the use of the word “Mills” or of 
any other word or words of similar import in its advertising or in 
any manner whatsoever, the effect of which tends or may tend to con- 
vey the belief to purchasers that the products offered for sale or 
sold by it in interstate commerce are knitted or manufactured by it 
or that it actually owns and operates or directly and absolutely 
controls the mill or factory wherein said products are knitted or 
manufactured. when such is not the fact. (Jan. 2, 1940.) 

2642. Women’s Shoes—“Cancellation,”—David R. Schlossman, an 
individual, trading as “Clark’s Cancellation Shoes,” engaged in the 
sale of women’s shoes in interstate commerce, in competition with 
other individuals and with corporations, firms, and partnerships 
likewise engaged in the sale and distribution of similar products, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 


therein. 
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David R. Schlossman, in connection with the offering for sale, 
sale and distribution of his shoes in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease and 
desist from the use of the word “Cancellation” as part of his trade 
name and from the use of the said word or of any statement or 
representation involving the use of said word or of any other word 
or similar meaning in his advertisements and advertising matter of 
whatever kind or description, the effect of which tends or may tend 
to convey the belief to purchasers that the products sold by the said 
David R. Schlossman are of the cancelled-order class, when such is 
not the fact. (Jan. 2, 1940.) 

2643. Portable Dance Floor Mats and Theatrical Equipment—Exclusive 
Manufacturer—The G. L. Morris Corp., a corporation, engaged in the 
sale and distribution of theatrical equipment, including portable 
dance floor mats, in interstate commerce, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as 
set forth therein, 

The G. L. Morris Corp., in connection with its sale and distribution 
of portable dance floor mats or other equipment or merchandise in 
commerce as defined by said act, agreed to cease and desist from 
representing itself to be a “manufacturer” when it neither owns, 
operates, nor controls a manufacturing plant; from respresenting 
itself to be the “Exclusive” manufacturer, distributor, or vendor of 
portable dance floor mats or any other product. when in fact there 
are similar products on the market made and sold by others; or from 
representing in any other way, either directly or inferentially that 
all products of a designated type or kind are those of The G. L. Morris | 
Corp., when such is not a fact. (Jan. 3, 1940.) 

2644. Electrical Apparatus and Equipment—Reconditioned or Used 
Product as New, Special Prices, Ete—American Electrical Sales Co., 
Inc., a corporation, engaged in the sale and distribution of new and 
reconditioned electrical apparatus and equipment, in interstate com- 
merce, in competition with other corporations and with individuals, | 
firms, and partnerships likewise engaged, entered into the following | 
agreement to cease and desist from the alleged unfair methods of | 
competition in commerce as set forth therein. 

American Electrical Sales Co., Inc., in connection with the sale » 
and distribution of its products in commerce, as defined by said act, , 
agreed to cease and desist from— 

(a) Advertising, offering for sale, or selling used or reconditioned | 
equipment or merchandise without properly disclosing the fact, that | 
said equipment or merchandise is used or reconditioned; and from ) 
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the use in any and all statements or representations in its advertis- 
ing or otherwise, the effect of which is to import or imply that said 
equipment or merchandise is new and unused when in fact such is 
not the case. 

(5) Quoting the price of new equipment as the “regular price” 
for used or reconditioned equipment which it- offers for sale. 

(c) Representing that a price charged for second-hand equipment 
or merchandise is “sensational” or “remarkable” in that the purchaser 
presumably is buying new equipment at a great bargain when in 
fact he is paying a second-hand price for second-hand equipment 
or merchandise. 

(d) Representing that a price for goods offered for sale is “Special 
while they last,” so long as the figure quoted is the only price for 
which such goods have been sold or offered for sale; or in any other 
way, either directly or inferentially representing that the advertised 
offer is special or unusual so long as no price reduction or other trade 
concession is made therewith. (Jan. 8, 1940.) 

2645. Celluloid and Metal Advertising Specialties—Manufacturers— 
N. G. Slater Corp., a corporation, engaged in the business of selling 
and distributing celluloid and metal advertising specialties, such as 
calendar cards, typewriter eraser shields, military insignia, campaign 
buttons, and the like, in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

N. G. Slater Corp., in connection with the sale and distribution of 
its products in commerce, as defined by said act, agreed to cease 
and desist from the use in its catalogs or advertising matter of what- 
ever kind or description of the word “Manufacturers,” either alone 
or in connection with any other word or words, so as to import or 
imply that it makes or manufactures the products referred to in said 
advertising matter, and from the use of the said word “Manufac- 
turers” or of any other word or words of similar meaning, the effect 
of which tends or may tend to convey the belief to purchasers that 
the said corporation actually owns and operates or directly and abso- 
lutely controls the plant or factory in which the products offered 
for sale or sold under such representation are made or manufactured, 
when such is not the fact. (Jan. 8, 1940.) 

9646. Distilled Spirits—Distiller—Southwestern Distilled Products, 
Inc., a corporation, engaged in the rectifying, bottling, and sale of 
distilled spirits, in interstate commerce, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 


1426 FEDERAL TRADE COMMISSION DECISIONS 


from the alleged unfair methods of competition in commerce as set 
forth therein. 

Southwestern Distilled Products, Inc., in connection with the sale 
and distribution of its products in commerce, as defined by said act, 
agreed to cease and desist from holding itself out to be, or in any way 
designating itself as a distiller, in its advertising matter, trade litera- 
ture, labels, or otherwise, when such is not a fact; or in any manner 
representing that the liquors offered for sale and sold by it have been 
distilled in its own plant when it neither owns, operates, nor controls 
the plant in which such distilled spirits are produced. (Jan. 8, 1940.) 

2647. Drugs and Sundries—Competitive Products.—David H. Blanck, an 
individual, trading as David H. Blanck & Co. engaged in the sale and 
distribution of drugs and sundries, in interstate commerce, in com- 
petition with other individuals and with firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

David H. Blanck, in connection with the sale and distribution of 
his products in commerce, as defined by said act, agreed to cease and 
desist from simulating or imitating the wrappers or containers of a 
competitive product in any way by design, arrangement, wording or 
otherwise, with the capacity and tendency to confuse purchasers or 
delude them into the belief that the product so labeled is that, of 
another concern. (Jan. 18, 1940.) 

2648. General Merchandise—Nature of Manufacture——Sears, Roebuck 
& Co., a corporation, engaged in the business of selling a general line 
of merchandise at retail across the counter and also by mail order, 
and in the distribution of its products in interstate commerce, in com- 
petition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Sears, Roebuck & Co., in connection with the offering for sale, sale, 
and distribution of its merchandise in commerce, agreed to cease and 
desist from the use in its advertisements and advertising matter of 
whatever kind or description or in any other way of the words or 
phrases “Hand-Made” and “Hand-Stitched” or of any other words or 
phrases of similar implication the effect of which tends or may tend 
to convey the belief to purchasers that said merchandise is made or 
stitched by hand, when such is not the fact. (Jan. 8, 1940.) 


2649, Medicinal Preparations—Qualities—Ciba Pharmaceutical Prod- | 


ucts, Inc., a corporation, engaged in the sale in interstate commerce 


of two certain medicinal preparations, one being designated — 


“A gomensin” or “Agomensin ‘Ciba’,” and the other “Sistomensin” or 


“Sistomensin ‘Ciba’,” in competition with other corporations and — 
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with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth herein. 

Ciba Pharmaceutical Products, Inc., in connection with the sale and 
distribution of its products in commerce, as defined by said act, agreed 
to cease and desist from stating or representing, directly or 
otherwise— 

(a) That Agomensin “Ciba,” in either of its forms, has the action, 
in all cases, of activating menstruation, stimulating ovarian function, 
or preventing hyperemia of the female sexual organs. 

(6) That Agomensin “Ciba” is indicated as a proper and effective 
treatment or cure for functional amenorrhea, delayed or scanty men- 
struation, uterine hypoplasia, habitual abortion, etc., regardless of the 
cause. 

(ec) That the hormone content, estrin or progestin, of Agomensin 
“Ciba” is present in such amounts as to be therapeutically effective 
except in cases where relatively low hormone potency is indicated. 

(dz) That the uniformity of Agomensin “Ciba” is assured by 
physiological assay. 

(e) That Sistomensin “Ciba,” in either of its forms, is a competent 
and effective treatment for the control of hemorrhage of puberty 
and of menopause, in all cases. 

(f) That Sistomensin “Ciba” is indicated for all symptoms of 
hormone deficiency or for all types of climacteric disturbances, 

(g) That the estrin content of Sistomensin “Ciba” is such that, 
when given as directed, it will be effective except in cases where 
relatively low hormone potency is indicated. (Jan. 8, 1940.) 

2650. Knitted Sportswear—Mills—Sidney Levy and Abe D. Kasen, 
copartners, operating under the firm name and style of Ascot Mills, 
engaged in the sale and distribution of knitted sportswear in inter- 
state commerce, in competition with other firms and partnerships 
and with individuals and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged un- 
fair methods of competition in commerce as set forth therein. 

Sidney Levy and Abe D. Kasen, and each of them, agreed, in 
~ connection with their sale and distribution of knitted sportswear or 
other products in commerce as defined by said act, to cease and desist 
from the use of the word “Mills” as a part of their trade name or in 
anyway so as to import or imply or which may have the capacity or 
tendency to confuse, mislead, or deceive purchasers into the belief 
that said copartners knit or manufacture the product sold by them 
or that they actually own and operate or directly and absolutely 
control the mills or factories in which the same are made, when 
such is not the fact. (Jan. 3, 1940.) 
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2651, Theater Equipment and Supplies—Manufacturers, Distributors, 
Direct Dealing, Exporters, Size of Business, Used or Second-Hand as New, 
Special Prices, Guarantees, Ete—Consolidated Theatre Supply Corp., a 
corporation, engaged in the sale and distribution of theatre equipment, 
accessories, and supplies between and among various States of the 
United States, in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Consolidated Theatre Supply Corp., in connection with its sale 
and distribution of theatre equipment and supplies or other mer- 
chandise in commerce as defined by said act, agreed to cease and 
desist from— 

(a) Using the word “Manufacturers” or other word, term, or expres- 
sion of similar import, as descriptive of its business, or the use of the 
word “manufacturers” in any way, except in referring to products 
it may actually manufacture. 

(6) Describing its business as that of ’Distributors” or in any other 
manner the effect of which is to import or imply or convey the impres- 
sion that such jobbing concern is a duly constituted distributing agency 
for the producers of the goods which it sells. 

(c) The use of the words “Buy Direct,” either independently or in 
in connection with the word “Save” or any other words; or representing — 
in any other manner whatsoever, either directly or indirectly, that the | 
customer will, can, or may avoid paying a middleman’s profit by dealing - 
with said corporation. 

(dz) Representing that it has an “Export Department” or maintains ; 
“An especially trained and highly efficient Foreign Department” when | 
no such departments exist in fact; or describing its business as that of ' 
“Exporters” unless and until a substantial portion of its regular busi- - 
hess is actually in the export trade. 

(e) Representing itself to be the “Theatre Equipment Center of | 
America,” or the “N. Y. Chair Headquarters,” or the “leaders” in sound | 
equipment or in all qualities and types of theatre chairs, or in any other ' 
goods or merchandise. 

(7) Asserting that detailed information as to its financial standing ; 
or reliability may be obtained from “Any bank or trust company in } 
New York City”; or otherwise, by direct statement or by implica-. 
tion, representing that its commercial reputation is so outstanding } 
that all New York financial institutions are fully informed thereof— - 
or any such, except the one or ones with which it does business. 

(7) The use of any and all assertions or representations, direct or h 
imphed, with the capacity, tendency or effect of conveying the im- 
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pression or belief that said corporation conducts a large and imposing 
business, or engages in mass-buying to such extent that its customers 
substantially profit thereby; and from the use of overstatements, ex- 
aggerations, or specious connotations regarding volume of business, 
numbers of customers or the magnitude of commercial transactions. 

(A) Advertising, offering for sale or selling second-hand, used, 
rebuilt, or reconditioned equipment or merchandise without clearly 
and unequivocally disclosing, as to each item, that the same is second- 
hand, used, rebuilt, or reconditioned as the case may be; and from 
the use of any and all statements, picturizations or other representa- 
tions in its advertising matter the effect of which is to import or 
imply that said equipment or merchandise 1s new and unused when 
in fact such is not the case. 

(2) Quoting the price of new equipment as the “usual price” or in 
any other way representing that it is the standard price for second- 
hand, used, rebuilt, reconditioned or obsolete equipment which it 
offers for sale; or in any other way placing a fictitious or exaggerated 
valuation upon such articles of merchandise. 

(j) Representing that the prices charged for goods offered for 
sale are either “Special,” “Very Special,” “Introductory,” “Drastic 
Reductions,” or “Lower Than Ever,” or that they betoken a “Big 
Annual Event” or an “Annual Clearance Event” so long as the figures 
quoted are the only prices for which such goods have been sold or 
offered for sale by said corporation; or in any other way, either di- 
rectly, or inferentially representing that the advertised offer is spe- 
cial or unusual so long as no price reduction or other trade concession 
is made therewith. 

(%) Asserting or in any other way representing that “We avoid 
offering to customers job lot merchandise,” when such is not the fact. 

(2) Representing that the price and the quality of its goods are 
“ouaranteed” or that every item is “fully guaranteed” to be new, 
fresh, or standard grade merchandise, when such is not a fact; and 
from the use of the word “guaranteed” or the word “guarantee” or 
any other word of similar meaning in connection with the advertising, 
sale, or offering for sale of its equipment or merchandise unless, when- 
ever used, clear and unequivocal disclosure be made in direct connec- 
tion therewith of exactly what is offered by way of security, as for 
example, refund of purchase price. 

(m) Designating its method of merchandising as a “Triple Thrift 
Replacement Plan,” or otherwise representing by the use of words 
such as “plan,” “Thrift Plan,” or “Thrift Allowance,” that advan- 
tageous transactions are offered other than the usual prices and pay- 
ment terms, when such is not the fact; or making statements or 
representations of any kind to the effect that the purchase and use 
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of its equipment or merchandise will cut the cost of upkeep by half, 
will stop costly repairs or will eliminate operating worries. (Jan. 9, 
1940.) 

2652. Courses of Instruction in Apartment House and Hotel Manage- 
ment, Textbooks, Etec—Employment, Free Reciprocal Service or Rela- 
tions, Ete—Alvin Lovingood, an individual, conducting under the 
trade names “National Apartment House & Hotel Schools” or 
“National School of Instruction in Apartment House Manage- 
ment,” certain resident and correspondence school courses of instruc- 
tion in apartment house and hotel management at his place of busi- 
ness, and engaged in the sale of said correspondence school courses 
of instruction and also textbooks dealing therewith in interstate 
commerce, in competition with other individuals, corporations, firms, 
and partnerships likewise engaged, and in addition to such activi- 
ties, the said Alvin Lovingood sold and shipped so-called franchises 
to various persons authorizing the operation by them of similar 
schools under the name “National Apartment House & Hotel School”; 
he also sold and shipped the lesson papers and textbooks to be and 
which were used by such franchise purchasers in the conduct of their 
schools; in 1934, said respondent caused the Los Angeles National 
Apartment & Hotel School, Inc., to be incorporated under laws of 
the State of California and he became its president. Subsequent to 
its organization, said corporation undertook to conduct and did con- 
duct a school similar to that operated by said Alvin Lovingood, and — 
in the course and conduct of their business, said corporation and the | 
said individual were at all times herein referred to in competition . 
with other corporations, individuals, and firms likewise engaged, and | 
entered into the following agreement to cease and desist from the al- - 
leged unfair methods of competition in commerce as set forth therein. . 

Alvin Lovingood and Los Angeles National Apartment & Hotel | 
School, Inc., in connection with the sale and distribution of corre- - 
spondence school courses of instruction and the sale and allocation | 
to others of franchises to operate similar schools in commerce as § 
defined by said act, agreed to cease and desist from— 

(a) The use of statements or representations, either printed or : 
oral, the effect of which tends or may tend to convey the belief to : 
students or prospective students that the said individual or the said | 
corporation will undertake to obtain and will obtain employment | 
for graduates of the said courses of instruction and that any services § 
rendered by the said Alvin Lovingood or the said corporation, in the 
matter of obtaining employment for the graduate student, is “F ree” ’ 
when in fact an extra charge or fee is required therefor. 

(>) Representing that he or it conducts or operates an “Employ- | 
ment Department” or “Employment Bureau” unless and until such} 
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actually are facts, or making any other representations as to service 
purportedly to be rendered in connection with the obtainment or at- 
tempt to obtain employment for graduate students which are not in 
all respects fulfilled. 

(c) Representing reciprocal service of any kind or description be- 
tween his or its school or schools with schools in different named 
cities, when in fact no such service exists, or representing any ex- 
istent reciprocal service, unless such representation be accompanied 
by a clear unequivocal statement indicating the nature of such serv- 
ice, and the cost or price thereof, if any. 

(d) Representing, either directly or by implication, that the school 

or schools operated by him or it have reciprocal relations with fran- 
chise or other schools in any named city, when such is not the fact. 
(Jan. 12, 1940.) 
' 2653. Luggage—Composition.—California Luggage & Leather Coat 
Co., Inc., a corporation, engaged in the business of manufac- 
turing luggage and other products and in the sale thereof in 
interstate commerce, in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

California Luggage & Leather Coat Co., Inc., in connection with 
the offering for sale, sale, and distribution of its products in com- 
merce, as commerce is defined by the Federal Trade Commission Act, 
agreed to cease and desist from the use of the words “Genuine 
Leather” or “Genuine Cowhide” as a mark, stamp, brand, or label 
for products not manufactured from the top or grain cut of the 
leather; and from the use of the word “Leather” or the word “Cow- 
hide” either alone or in connection or conjunction with any other word 
or words or in any way so as to import or imply or the effect of 
which tends or may tend to convey the belief to purchasers that the 
products so designated are manufactured from the top or grain cut 
of the leather, when such is not the fact. If the products are com- 
posed of leather made from the inner or flesh cut of the hide, and 
the word “Leather” or the word “Cowhide” is used as descriptive 
thereof, then in that case, the word “Leather” or the word “Cow- 
hide” shall be immediately accompanied by some other word or 
words, as “Split,” printed in equally conspicuous type so as to indi- 
cate clearly that said products are not composed of leather made 
from the top or grain cut or layer of the cowhide. (Jan. 12, 1940.) 

2654. Carbon Paper, Typewriter Ribbons, Mimeographing Inks and 
Stencils—Manufacturers.—Sol Neelman, an individual, who formerly 
conducted business as Quality Ink & Manifold Co., but who is now _ 
carrying on business as Quality Ink & Carbon Co., engaged in sale 
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and distribution of carbon papers and allied products, as typewriter 
ribbons, mimeographing inks and stencils, in interstate commerce, 
in competition with other individuals, and with firms, partnerships, 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

Sol Neelman, in connection with the offering for sale, sale, and 
distribution of any designated product in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed to cease and 
desist from the use in his advertisments, advertising or printed mat- 
ter whatever kind or description of the word “Manufacturers” or 
of any other word or words of similar implication, the effect of 
which tends or may tend to convey the belief to purchasers that the 
said Sol Neelman makes or manufactures the said designated product 
and absolutely controls the plant or factory in which said products 
are made or manufactured, when such is not the fact. (Jan 16, 
1940.) 

2655. Courses of Instruction for Civil Service—Extension, Institute, Gov- 
ernment Connection, Opportunities, Guarantee, Nature, Value, Ete.— Wilbur 
O. Boren, sole trader, engaged as Service Extension Institute in the 
sale and distribution of correspondence school courses for home study 
intended to assist students thereof to pass United States civil service 
examinations, in interstate commerce, in competition with other in- 
dividuals and with corporations, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Wilbur O. Boren, in connection with the offering for sale, sale, and 
distribution of his correspondence courses of instruction in commerce 
as defined by said act, agreed to cease and desist from— 

(a) The use of the word “Extension” or the word “Institute,” either 
together or independently, in the trade name for his business or to 
designate or describe his correspondence school; or of any similar 
term, title or designation the effect of which is to import or imply or 
cause the belief that his correspondence course is an extramural service 
from a resident school extending its instructional advantages to per- 
sons unable to avail themselves in the regular way, or is an institution 
for the promotion of learning, philosophy, art, or science. 

(0) Representing by direct statement or by reasonable inference 
either in his advertising media or by statements by himself or by his 
canvassing salesmen or agents, or otherwise— 
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1. That either he or his correspondence school has any connection 
with the United States Civil Service Commission or other govern- 
mental agency. 

2. That he or any of his salesmen, agents, or employees are 
employed by or represent any governmental agency, or are charged 
with the responsibility of securing or selecting employees for the 
Government. 

3. That students or graduates of the correspondence course sold by 
him will be accorded preferential treatment upon examination for 
civil service positions or when being considered for appointment. 

4. That salaries paid governmental employees are amounts in excess 
of the salaries actually paid. 

5. That the said correspondence school has been in existence for a 
longer period of time than is actually the fact. 

(c) Exaggeration or overstatement of the number of civil service 
employees in the Government. 

(d) Assertion that educational advantages or qualifications are not 
needed or required by applicants for positions within the classified 
civil service. 

(e) Representing that Government employees have the guarantee 
of or receive pensions; or in any other way that all Government 
employees receive retirement pay or that such is “guaranteed” to 
civil service employees or is available to them until the prescribed age 
and service period have both been met. 

(7) Listing as “exceptional” or “excellent” opportunities with 
“many vacancies,” civil service positions for which examinations have 
not been held for years and for which the lists of qualified eligibles 
exceed the requirements. 

(g) Representing that a railway clerkship or any other specified 
job in the civil service “often” leads to a higher position, or in any 
other way representing that promotions in the civil service are a 
matter of course or attainable generally. 

(h) Making any incorrect or misleading statements as to the nature 
of any civil service examination or as to eligibility of an applicant 
therefor ; or exaggerated or misleading representations as to the desir- 
ability of qualifying for specified positions. 

(2) The use, directly or indirectly, of any so-called “money-back” 
agreement or similar guarantee, agreement, or contract with students 
conditioned upon the student’s taking or passing, or having the oppor- 
tunity to take or pass, a future Government or civil service examina- 
tion or test, or conditioned upon the student’s being placed upon a 
Government or other eligible list, or upon his securing or having the 
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opportunity to secure employment within the field of training pur- 
sued—with the capacity, tendency, or effect of misleading students or 
prospective students by reason of concealment of pertinent facts, or 
of other circumstances or conditions of its use. 

(j) Making any other misleading or deceptive statements or rep- 
resentations, by way of advertising, oral presentation, or otherwise, 
concerning the character, nature, quality, value, or scope of the course 
of instruction or educational service offered by him, or in any other 
material respect, with the tendency or capacity to mislead or deceive 
students, prospective students or the public. (Jan. 15, 1940.) 

2656. Slate—Comparative Tests and Quality—Seba H. Hamm and 
John D. Hamm, copartners trading under the firm name of S. H. 
Hamm & Son, engaged in the sale and distribution of slate in inter- 
state commerce in competition with other firms and partnerships 
and with individuals, and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

The quality of slate is determined by several tests—such as the 
modulus of rupture test, which determines the weight in pounds the 
slate will withstand before breaking; and another known as the 
absorption test, which determines the amount of water absorbed by 
the slate. A higher weight figure per square inch and a lower ab- 
sorption percentage indicates a better quality of slate. Slate quar- 
ried in the Bangor District of Pennsylvania has for some time been 
known to the trade and sold as “Genuine Bangor Certificate Slate.” 
A nearby district where slate is quarried is that of Pen Argyl. ‘The 
slate from both districts is used principally for roofing purposes and 
must meet certain specifications prior to acceptance by builders. 

Seba H. Hamm and John D. Hamm, and each of them, in connec- 
tion with their sale and distribution of slate in commerce as defined 
by said act, agreed to cease and desist from publishing comparative 
tests purporting to show that slate distributed by them is of higher 
quality than competitive products when, in fact, the figures given 
and the assertions made are not warranted by the weight of scientific 
evidence; or in any other way representing that such slate has greater 
strength, or greater resistance against absorption of moisture than 
specified competitive products when such is not the fact, or that it 
possesses any other superior quality not actually present. (Jan. 19, 
1940.) 

2657. Miniature Adding Machine—Qualities and Special Price——Henry 
D. Mack, sole trader, trading as Tavella Sales Co. and also as Preci- 
sion Instrument Co., engaged in the manufacture, among other cal- 
culating devices, of a miniature adding machine known as the “Tasco 
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Pocket Arithmometer” which he sells and distributes in interstate © 
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commerce, in competition with other individuals and with firms, part- 
nerships, and corporations likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Henry D. Mack, in connection with the sale and distribution of 
his adding machine and other equipment and devices in commerce 
as defined by said act, agreed to cease and desist from representing— 

(az) That the Tasco Arithmometer or any similar device does the 
work of higher priced adding machines, or “exactly the same” work 
as more costly machines; or either directly or inferentially that such 
device is as accurate, fast, or dependable as more expensive machines 
used for the same purposes, unless and until such be the facts. 

(6) Representing that the price charged for said Arithmometer or 
other article or device offered for sale is either “low” or “Special,” 
so long as the figure quoted is the regular price or more than the 
regular price for which the same has been sold or offered for sale by 
him; or in any other way, either directly or inferentially representing 
that the advertised offer is special or unusual so long as no price re- 
duction or other trade concession is made therewith. (Jan. 22, 1940.) 

2658. Varnishes—Composition and Qualities——George A. Morhard Co., 
a corporation, engaged in the manufacture of varnishes and in the 
sale and distribution thereof in interstate commerce, in competition 
with other corporations and with individuals, firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

George A. Morhard Co., in connection with the sale and distribution 
of varnishes and similar merchandise in commerce as defined by said 
act, agreed to cease and desist from representing either directly or 
indirectly— 

(a) That its Kauri-Congo Varnish or any similar preparation 
contains a high percentage of Kauri-Congo gum or of tung oil or 
either unless and until such be a fact; or in any other way overstating 
or misrepresenting the gum or tung oil content actually present in 
said product. 

(6) That the oil length of said product is 30 gallons or any other 
amount or quantity in excess of the true measure thereof. 

(ec) That said product is water resistant, when such is not a fact. 

(d) That said product has a low acid number or that it is non- 
reactive to zinc oxide, when such are not the facts. 

(e) That said product can be used as an all-purpose spar varnish; 
or in any other way representing that it has the requisite qualities 
and properties of a spar varnish or is suitable for all the purposes 
for which spar varnish is used, when such are not facts. (Jan. 22, 


1940.) ° 
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2659. Mattresses—Exaggerated Fictitious Prices—Leon T. Clickner 
and Lawrence R. Clickner, copartners trading under the firm name of 
Watertown Mattress Co., engaged in the manufacture of bed mat- 
tresses in commerce between and among various States of the United 
States, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Leon T. Clickner and Lawrence R. Clickner, and each of them, in 
connection with the sale and distribution of their mattresses or other 
products in commerce as defined by said act, agreed they will cease 
and desist from selling, offering for sale, or supplying to their cus- 
tomers for resale, their products tagged, labeled, or otherwise marked 
with any false, fictitious, or misleading prices which are in excess of 
the prices for which said products are intended to be sold and usually 
are sold in the due course of trade. (Jan. 22, 1940.) 

2660. Upholstery Nails or Tacks—Imported as Domestic—E. H. Tate 
Co., a corporation, engaged in the sale and distribution of merchan- 
dise, including upholstery nails or tacks, in interstate commerce, in 
competition with other corporations and with individuals, firms and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

E. H. Tate Co., in connection with the sale and distribution of its 
products in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed to cease and desist from— 

1. The use of the words “Boston, Massachusetts” or the letters “U. S. 
A.,” or of the said words and letters in connection or combination each 
with the other, or in any other way so as to indicate that said products 
are of domestic make or manufacture, when such is not the fact. 

2. Causing the brands or marks on imported products, which indi- 
cate the foreign origin or manufacture of such products, to be omitted, 
removed, erased, or concealed so as to mislead or deceive purchasers or 
prospective purchasers with reference to the foreign origin or manu- 
facture of said products. (Jan. 22, 1940.) 

2661. Shoulder Brace—Qualities——The Ohio Truss Co., a corporation, 
engaged in the manufacture of trusses, abdominal supporters, shoulder 
braces, and similar articles, and in the sale and distribution thereof in 
interstate commerce, in competition with other corporations, and with 
individuals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

The Ohio Truss Co., in connection with the sale and distribution of 
its products in commerce as defined by said act, agreed to cease and 
desist from labeling, designating, or otherwise referring to a shoulder 
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brace or similar product which it offers for sale as “Long-Life Health 
Brace”; or representing in any other way that the user thereof may 
expect thereby to attain health, wealth, youth, or happiness; or that 
any such results are to be Sbinined tinatet correct breathing or erect 
posture per se. (Jan. 23, 1940.) 

2662. Neckties—Composition—Franklin Knitting Mills, Inc., a 
corporation, engaged in the manufacture of neckties and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Franklin Knitting Mills, Inc., in connection with the sale and dis- 
tribution of its products in commerce, as defined by said act, agreed to 
cease and desist from selling or offering for sale any silk or silk 
product which contains any metallic weighting without full and 
nondeceptive disclosure of the presence of such metallic weighting, 
together with the proportion or percentage thereof, made in the 
labels, tags, or brands attached to the merchandise and in the invoices 
and all advertising matter, sales promotional descriptions or repre- 
sentations however disseminated or published. (Jan. 26, 1940.) 

2663. Pens and Pencils and Other Office Supplies—Quality and Value — 
James R. Kaye, an individual trading as The Lo-Well Co, engaged in 
the business of selling office supplies, including pencils and carbon 
papers, by mail order and otherwise, in interstate commerce, in com- 
petition with other individuals and with firms, partnerships, and 
corporations likewise engaged in the sale and distribution in inter- 
state commerce of similar products, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

James R. Kaye agreed to cease and desist from the use in his 
advertisements and advertising matter of whatever kind or descrip- 
tion— 

1. Of statements or representations to the effect that the pen points 
of his fountain pens are tipped with iridium, when such is not the 
fact. 

2. Of the phrases, “Fine Quality” or “First Quality” or of any 
other words or phrases as descriptive of pens or pencils or other 
products so as to import or imply that said products are of a grade 
or quality which is higher or better than actually is a fact. 

3. Of pictorial or other representations of products which do not 
accurately and definitely depict the products offered for sale or dis- 
tributed as premiums, or the effect of which representations tends or 
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may tend to convey the belief to purchasers or prospective purchasers 
that said products are of a value greater than represented or that they 
are identical or of equal quality with the products actually sold or 
distributed as premiums. (Jan. 26, 1940.) 

2664. Wrist Watches—Unique Nature—Gruen Watch Co., a corpora- 
tion, engaged in the manufacture of wrist watches and in the sale 
of certain thereof under the name “Gruen Curvex” in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Gruen Watch Co., in connection with the advertisement, sale, and 
distribution of its Gruen Curvex wrist watches in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist from the use of any statement, pictorial, or other 
representation, the effect of which is to convey or which tends or may 
tend to convey the belief to purchasers that the principle involved in 
the said Gruen Curvex wrist watches is the only way ever found to put 
a full-sized movement in curved wrist watches or that the Gruen 
method of construction is the only way to make the movement big 
enough to give true pocket-watch accuracy in a wrist watch. (Jan. 29, 
1940.) 

2665. Letterheads and Other Stationery—Manufacturer—Horace H. 
Nahm and Jack S. Heller, copartners trading under the firm name 
of Nahm Photogravure Co., engaged in the designing of letterheads for 
business stationery, and in the sale and distribution thereof in inter- 
state commerce, in competition with other firms and partnerships and 
with individuals and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Horace H. Nahm and Jack S. Heller, and each of them, agreed that 
in connection with their sale and distribution of letterheads and other 
stationery in commerce as defined by said act, they will cease and 
desist from representing that their business includes the manufacture 
of letterheads or other articles of commerce so long as they neither 
own, operate, nor control the plant or factory in which such letterheads 
or other articles are manufactured or made. (Jan. 29, 1940.) 

2666. Shoe Polish Pastes—Composition and Patented—George J. 
Kelly, Inc., a corporation, engaged in the business of manufacturing 
shoe polish pastes, liquids, and dyes, and in the sale and distribution 
thereof in interstate commerce, in competition with other corporations, 
and with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 
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George J. Kelly, Inc., in connection with the offering for sale, sale 
and distribution of its paste product in commerce, as defined by the 
Federal Trade Commission Act, agreed to cease and desist from the 
use in its advertisements and advertising matter of whatever kind or 
description, or in any other way, of statements or representations which 
directly assert or the effect of which tends or may tend to convey the 
belief to purchasers— 

(a) that said paste product is composed of Carnauba wax and tur- 
pentine, pure or otherwise, when such is not the fact. If said product 
is composed in substantial part of carnauba wax and turpentine and in 
part of an ingredient other than such wax and turpentine, and the 
words “Carnauba wax and turpentine” are used as descriptive of such 
wax and turpentine content, then in that case, the said words shall be 
accompanied by some other word or words printed in equally con- 
spicuous type so as to indicate clearly that said product is not composed 
wholly of such wax and turpentine, but is composed in part of other 
ingredients. 

(6) that the self-service package or container offered or furnished 
by the said corporation to dealers who purchase its product, is patented, 
when in fact such isnot thecase. (Jan. 29, 1940.) 

2667. Sewing Needles—Imported Product as Domestic.—Joseph Paty, 
individual, doing business as The Paty Co., engaged in the sale and 
distribution of sewing needles in interstate commerce, in competition 
with other individuals and with firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Joseph Paty, agreed to cease and desist from offering for sale or sell- 
ing in commerce, as defined by said act, imported products not clearly 
and distinctly marked to show the country of origin of said products. 
The said individual also agreed to cease and desist from the use on 
the book or other containers of said products of the phrase “Printed 
in U.S. A.” or the letters “U. S. A.” either alone or in connection 
with any other word or words or in any way so as to import or 
imply that said products are of domestic origin, or the effect of which 
tends or may tend to confuse or mislead purchasers or prospective 
purchasers with respect to the identity of the country of origin of said 
products. (Jan. 30, 1940.) 

9668. Pictures, Photographs and Portraits—Quality, Free Product, 
Prompt Delivery, Refunds, Ete——George Edward Martin, an individual, 
trading as Martin Studios, engaged in the business of making photo- 
graphs or pictures, especially of children and babies, and in the sale 
thereof in commerce, in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the fol- 
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lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

George Edward Martin, in connection with the sale and distribution 
by him, under the trade name “Martin Studios” or otherwise, of pic- 
tures, photographs, portraits, or other related products in commerce, 
as commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist from stating or representing, directly or in any 
manner, that said products made by him or by the said Martin Stu- 
dios, are of the highest quality and that they will compare favorably 
with samples displayed to the customer from whom an order for such 
products is obtained, when such is not the fact. The said George 
Edward Martin also agreed to cease and desist from the use of state- 
ments or representations, the effect of which tends or may tend to con- 
vey the belief to purchasers that a finished photograph, portrait, or 
picture of a particular person, subject, thing or object will be given 
free to each customer, or that the customer’s order for products will 
be promptly filled and delivered on or before a specified date or occa- 
sion, as Christmas, or that the customer will not be required to pay 
postage or c. o. d. charges on the products, or that the customer’s 
money will be refunded or suitable adjustment made, including a re- 
turn to the customer of any picture or pictures furnished by the cus- 
tomer to the said Martin Studios, if the customer is dissatisfied with 
the delivered product, unless and until such promises, statements, or 
representations are bona fide and the promises made or implied 
thereby actually are fulfilled. (Jan. 26, 1940.) 

2669. Dog and Cat Food—Quality and Composition.—J. S. Morgan and 
I. C. Morgan and I. H. Morgan, copartners trading as Morgan Pack- 
ing Co., engaged in the packing of canned foods including dog and 
cat food, and in the sale and distribution thereof in interstate com- 
merce, in competition with other firms and partnerships and with in- 
dividuals and corporations likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

J. S. Morgan, I. C. Morgan, and I. H. Morgan, and each of them, in 
connection with the sale and distribution of their products in com- 
merce as defined by said Act, agreed to cease and desist from— 

(a) Representing that their prepared dog and cat food is a “Bal- 
anced Ration” or otherwise that it is a balanced food suitable for dogs 
and cats of every breed and age. | 

(6) Representing any ingredients of such dog and cat food to 
be meat byproducts unless and until the same consists of meat 
byproducts properly so-called. 
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(c) Representing that such dog and cat food contains 50 percent 
protein meat and bone scraps or any percentage or proportion thereof 
in excess of the correct amount or ratio. 

(d) Omitting any substantial ingredient such as the water content 
from the printed formula of said food, or continuing to list therein 
molasses, tomatoes or other ingredients which are no longer included 
in such products. (Feb. 1, 1940.) 

2670. Fog Lamp—Qualities—American Automatic Devices Co., a 
corporation, engaged in the business of manufacturing a so-called fog 
lamp for use as an auxiliary driving light for motor driven vehicles, 
and in the sale thereof under the trade designation “Hy-Power No. 
19” in interstate commerce, in competition with other corporations 
and with individuals, firms and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

American Automatic Devices Co., in connection with the offering 
for sale, sale, and distribution of its light or lamp device in commerce, 
as commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist from the use in its advertisements and advertising 
matter of whatever kind or description or in any other way of any 
statement or representation, the effect of which tends or may tend to 
convey the belief to purchasers that the beam of light produced by 
said device is such that it will illuminate the road in a dense fog so as 
to assure safe driving for 1,100 feet ahead or that it will penetrate, go 
under or undermine such fog or give any substantial visibility in fog 
or thick mist. (Feb. 2, 1940.) 

2671. Fur Coats—Nature and Composition—David Borenstein and 
Samuel Mesgar, copartners, trading under the firm name of Roebling 
Fur Shop, engaged in the manufacture of fur coats and garments and 
in the sale and distribution thereof in interstate commerce, in com- 
petition with other firms and partnerships and with individuals and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

David Borenstein and Samuel Mesgar, and each of them, in connec- 
tion with the sale and distribution of their fur coats in commerce as 
defined by said act, agreed to cease and desist from— 

(a) The use, in advertisements or on labels, tags, brands, or other- 
wise, of any description, designation, or representation of any fur 
which deceptively conceals the true name or nature of the fur with 
the tendency and capacity or effect of misleading or deceiving pur- 
chasers, prospective purchasers or the consuming public. 
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(®) The use of any trade name such as “Sealine,” “Beaverette,” 
“Marmink,” “Squirrelette,” “Minkolette,” or other trade designation 
in a manner which is calculated to or has the capacity to mislead or 
deceive purchasers, prospective purchasers or the consuming public 
as to the character, name, nature or geographical or zoological origin 
of any fur or fur product or a product made partly of fur, or in any 
other material respect. 

(ec) The use, falsely or deceptively, in advertisements, tags, labels, 
brands or other representations of furs, of any trade name or coined 
name such as “Cocoalette” or other name or words descriptive of the 
fur as being the fur of an animal which is in fact nonexistent. 

(@) The sale or offering for sale, through advertisements or other- 
wise, of fur-trimmed garments the fur of which is composed of pieces 
and not of full skins, or of fur garments made in whole or in part of 
pieces, tails, paws, throats, heads or scraps, or of plate or mats com- 
posed of pieces and not of full skins, without fully disclosing such 
fact, and with the tendency and capacity or effect of misleading or 
deceiving purchasers, prospective purchasers or the consuming public. 
(Feb. 2, 1940.) 

2672. Metal Social Security Plates—Agents Earnings or Profits — 
Maurice Willens, an individual, trading as “U. S. Name-Plate Com- 
pany” or “United States Name-Plate Company” and as “The Print- 
well Company,” engaged in the sale of metal Social Security plates 
in interstate commerce, in competition with other individuals and 
with firms, partnerships, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Maurice Willens, in connection with the sale and distribution of 
his products in commerce as defined by said act, agreed to cease and 
desist from representing, directly or by implication— 

1. That agents, dealers or others engaged in the sale or resale of 
said products make commissions of $10 to $25 every day or 400 per- 
cent profit ; 

2. That $10 to $25 per day or 400 percent profit are the earnings 
usually made or realized by agents, dealers or others engaged in the 
sale or resale of said products. 

3. That agents, dealers, or others can make profits or earnings within 
a specified period of time, which are in excess of the average net profits 
or earnings which have theretofore been consistently made in like 
periods of time by his active full-time agents, dealers or others in the 
ordinary and usual course of business and under normal conditions 
and circumstances. 

4. By the use of such words as “up to,” “as high as,” or any other 
words or terms of like import that prospective agents, dealers, or others — 


STIPULATIONS 1443 


can make earnings or profits within any specified period of time of 
any amounts which are in excess of the net average earnings or profits 
within like periods of time made by a substantial number of his agents, 
dealers, or others in the ordinary and usual course of business and under 
normal conditions and circumstances. (Feb. 5, 1940.) 

2673. Thumb Tacks—Foreign Product as Domestic—Waterbury Tack 
Co., Inc., a corporation, Shelton Tack Co., a corporation, and Holland 
Manufacturing Co., a corporation, engaged in the sale of thumb tacks 
in interstate commerce, in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Waterbury Tack Co., Inc., Shelton Tack Co., and Holland Manu- 
facturing Co., in connection with the sale and distribution of their 
products in commerce, as defined by said act, agreed to cease and de- 
sist from the use of the words “Made in U. S. A.” as a mark, stamp, 
brand, or label for said products or to otherwise advertise the same 
so as to import or imply or the effect of which tends or may tend to 
convey the belief to purchasers that said products are of domestic 
origin. If products of foreign origin or make are treated to improve 
their appearance or for other purpose in the United States of America 
and reference is made to such treatment, then in that case, a suitable 
word or words shall be used so as to indicate clearly that said products 
are merely treated or processed in the United States of America but 
are not manufactured therein. (Feb. 5, 1940.) 

2674. Soilless Plant Growing Chemical—Endorsement, Unique Nature, 
Qualities, Etc—Emil Bergman, sole trader under the name and style 
of Dagmar Plant Industries, engaged in the sale and distribution of 
a chemical product designated “Quik-Gro” for soilless plant grow- 
ing, in interstate commerce, in competition with other individuals 
and with firms, partnerships and corporations likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Emil Bergman, in connection with the sale and distribution of his 
product in commerce as defined by said act, agreed to cease and desist 
from representing either directly or inferentially— 

(a) That his product “Quik-Gro” has been endorsed or approved 
by the National Resources Committee or any other authoritative 
body when such is not the fact; or that such group or body is author- 
ity for a claim that potatoes, tomatoes and/or much of the household 
food may be produced by the use thereof. 

(6) That by the “Quik-Gro” method or any similar method one 
can have a beautiful flower or vegetable garden in the basement or 
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other place where sunlight is not available; or that fruits and vege- 
tables grown by such soilless method will be free from insects or 
insecticides; or that “Quick-Gro” will speed up the growth of soil- 
grown plants. 

(c) That reports from any agency of the Soviet Government indi- 
cate successful tests made with “Quick-Gro”; or that any such agency 
ever has tested “Quik-Gro.” 

(Z) That the product has been endorsed or approved by Marshall, 
Reid & Company, Inc., or by any other nonexistent person, firm or 
corporation, or by any existing person or concern, when such is not 
the fact. (Feb. 7, 1940.) 

2675. Paper Products—Competitive Products.——Scott Paper Co., a 
corporation, engaged in the business of manufacturing various paper 
products including bathroom tissue and in the sale thereof under 
the trade name “Waldorf Tissue” in interstate commerce, in compe- 
tition with other corporations and with individuals, firms and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Scott Paper Co., in connection with the offering for sale, sale and 
distribution of its “Waldorf Brand” in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease and 
desist from the use in its advertisements and advertising matter of 
whatever kind or description or in any other way of statements or 
representations, the effect of which tends or may tend to convey the 
belief to purchasers that all products, regardless of their quality, 
which are offered for sale or sold in competition with the said “Wal- 
dorf Brand” contain splinters, rough or thin spots, dirt or other 
defects. The said corporation also agreed to cease and desist from 
the use of any statement or representation which in any way unwar- 
rantably disparages the products of a competitor or competitors. 
The said corporation also agreed to cease and desist from the use of 
any statement or representation which imports or implies or which 
tends or may tend to convey the belief to purchasers that all the prod- 
ucts, which are marked by others in competition with the “Waldorf 
Brand,” have the aforesaid imperfections, or any thereof, or contain 
them to such an extent as to cause the said products of competitors 
to be harmful or unhealthy to users thereof. (Feb. 8, 1940.) 

2676. Oils—Refinery and Sealed.—Bodie-Hoover Petroleum Corp., a 
corporation, engaged in the business of blending and canning oils | 
bought in bulk from refiners and in selling the same under its own 
trade brands in interstate commerce, in competition with other cor- | 
porations and with individuals, firms, and partnerships likewise en- | 
gaged, entered into the following agreement to cease and desist from — 
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the alleged unfair methods of competition in commerce as set forth 
therein. 

Bodie-Hoover Petroleum Corp. in connection with the sale and 
distribution of its products in commerce, as defined by said act, agreed 
to cease and desist from representing itself to be a refiner of petroleum 
or that the products which it sells are refinery sealed or sealed at the 
refinery when in fact it neither owns, operates, nor controls a plant 
or plants in which the oil products sold by it are refined; or that the 
oils processed and sealed in its own plant are “Refinery Sealed” or 
“Sealed at Refinery” when such is not the fact. (Feb. 8, 1940.) 

2677. Liquors, Gins, Ete.—Distillers—Distillers Products Corp. of 
Kentucky, Inc., a corporation, engaged in the business of purchasing, 
rectifying, and bottling distilled liquors and in the production of gin 
through the redistillation of alcohol over juniper berries and other 
aromatics, in interstate commerce, in competition with other corpora- 
tions and with individuals, firms, and partnerships likewise engaged, 
entered into\the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Distillers Products Corp. of Kentucky, Inc., in connection with the 
sale and distribution of its products in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease and 
desist from the use of the word “Distillers” as part of or in connection 
with its corporate or trade name; and from the use of the word “Dis- 
tillers” or of any other word or words of similar meaning on its letter- 
heads or printed matter or in its advertisements or advertising matter 
of whatever kind or description, in any way, the effect of which tends 
or may tend to convey the belief to purchasers that the said corpora- 
tion is a distiller or that it actually owns and operates or directly and 
absolutely controls a distillery or distilleries or that the products 
which it sells and distributes in commerce are distilled by it, when 
such is not the fact. (Feb. 8, 1940.) 

2678. Molds or Forms and Supplies for Concrete Burial Vaults—Quali- 
ties or Results—Automatic Sealing Vault Co., a corporation, engaged 
in the business of selling molds or forms and other equipment and 
supplies for use in the manufacture of concrete burial vaults in inter- 
state commerce, in competition with other corporations and with indi- 
viduals, firms, and partnerships likewise engaged in the sale and dis- 
tribution of similar products, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Automatic Sealing Vault Co., in connection with the sale and dis- 
tribution of its products in interstate commerce, as defined by said 
act, agreed to cease and desist from the use in its printed or adver- 
tising matter, or in any other way of statements or representations 
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which directly assert or import or imply that concrete burial vaults 
manufactured in molds or forms and/or containing materials sold 
by the said corporation will afford or assure enduring or permanent 
protection to the caskets or bodies encased therein, or that said vaults 
are and will remain permanently waterproof, or that the application 


of its so-called waterproofing paints or other preparations to the’ 


vaults will prevent permanently the intrusion of water. (Feb. 12, 
1940.) 

2679. Tuna Fish—Domestic as Imported—Santo Alioto, Joseph Alioto, 
Christopher Alioto, Frank Alioto, John Alioto, Samuel Alioto, and 
Dominick Alioto, copartners trading under the firm names “Santo 
Alioto & Sons” and “Alto Products Company” engaged in the sale 
and distribution of canned foods, including tuna fish, in interstate 
commerce, in competition with other partnerships and with indi- 
viduals, firms, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Santo Alioto, Joseph Alioto, Christopher Alioto, Frank Alioto, 
John Alioto, Samuel Alioto, and Dominick Alioto, in connection with 
the offering for sale, sale and distribution of their products in com- 
merce, as commerce is defined by the Federal Trade Commission Act, 
agreed that they and each of them would cease and desist from 
the use on labels affixed to the containers of said products, or in any 
other way of the word “Tonno” in connection or conjunction with any 
other Italian word or words, pictorial representation, insignia, or 
otherwise, so as to import or imply or the effect of which tends or 
may tend to convey the belief to purchasers or to the ultimate con- 
sumer that said products are products obtained from the coasts of 
Italy or were packed in and imported from Italy, when such is not 
the fact. (Feb: 12, 1940.) 

2680. Lingerie and Handkerchiefs—Plant or Factory—Mamary Broth- 
ers, Inc., a corporation, engaged in the manufacture of lingerie and 
men’s and women’s handkerchiefs, and in the sale and distribution 
thereof in interstate commerce, in competition with other corporations 
and with individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Mamary Brothers, Inc., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease and 
desist from representing that it owns or operates a plant or factory in 
Shanghai, China, or Swatow, China, or in any other locality where 
it does not in fact maintain its own plant or factory; or in any 


other way representing that it makes or manufactures goods which it _ 


imports from China or that it owns and operates or directly and abso- 
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lutely controls the plant or factory in which such products are made 
or manufactured, when such are not the facts. (Feb. 12, 1940.) 

2681. Fountain Pens, Electric Shavers and Cameras—Special Prices, Lim- 
ited Supplies, Manufacturer, Guarantee, “Genuine,” Value, Etc.—Federal 
Instrument Corp., a corporation, engaged in the sale and distribution 
of cheap fountain pens, electric shavers and cameras in interstate 
commerce, in competition with other corporations and with individ- 
uals, firms and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Only pens of high price and superior quality are sold with a bona 
fide “Lifetime” guarantee, and the responsible makers thereof re- 
pair or replace pens, so warranted, if defective, without charge and 
without limitation as to time. When the “point” of a pen is desig- 
nated as being of a certain metal, the trade and consuming public 
understand such reference to mean that the nib or point thereof is 
made of some superior hard metal different from the body of the pen, 
so as to insure smooth writing and lasting qualities. The word 
“Genuine,” when used to describe an article of commerce, invites un- 
reserved confidence in the truthfulness of the description given, and is 
taken and understood by the public to signify a complete absence of 
fiction or counterfeit. 

Federal Instrument Corp., in connection with its sale and distribu- 
tion of merchandise in commerce as defined by said act, agreed to 
cease and desist from— 

(a) Representing in any way that its regular method of sale is a 
“close-out sale” or offers “reduced close-out prices,” or that the “Sup- 
plies are limited,” at the prices offered; or that pretended or imagi- 
nary savings from operations are passed on to its customers in the form 
of remarkable price reductions or “super values”; or in any other 
manner asserting or implying that there is anything special or un- 
usual about such plan of merchandising so long as no real reduction 
or trade concession is made therewith. 

(b) Representing that its customers receive their goods “direct from 
factory” or “at a fraction of their regular prices” or in any other way, 
by direct statement or reasonable inference, that said corporation 
itself manufactures the goods that it sells, thus eliminating all middle- 
man’s profits, or that its prices to the customers are any reduction 
whatsoever from regular retail prices for which these goods are sold, 
when such are not the facts. 

(c) Quoting figures purporting to be the “value” or the “regular,” 
“senuine” or customary prices of articles, which figures are in 
excess of the prices for which such articles are sold or can be ob- 
tained in the usual course of business; or in any other way repre- 
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senting that the value of an article offered for sale by it is more 
than the price charged, so long as said price is equal to or greater 
than the ordinary retail price for such or similar articles. 

(d) Representing that a price of $1 for a pen and pencil set 
wholesaling at 40 cents means a “cash discount” of $4 from the 
regular retail price; or that a price of $2.75 for an electric shaver 
wholesaling at 80 cents and retailing at $2 means a cash discount of 
$6.25 from the regular retail price; or that a price of $1.98 for a 
camera wholesaling at 65 cents and retailing at $1 means a cash 
discount of $4.52 from the regular retail price or value; or in any 
other way whatsoever, that a “cash discount” is given or any saving 
is effected by the buyer where there is none in fact. 

(e) Issuance of so-called “cash discount vouchers,’ “coupons” or 
“certificates” purporting to represent some advantage, benefit, profit, or 
avail to the holder when there is none in fact; or representing that 
such spurious token is “worth $4.00 or more,” or worth any sum what- 
soever, so long as the prices charged for the goods are the same 
either with or without the alleged coupon, voucher or certificate. 

(7) Representing in any way that a designated article is given 
“free” or as a gratuity to the purchaser of another article, when in 
fact the cost of the alleged gift is included, either in whole or in 
part, in a deceptive price charged for the article offered for sale. 

(7) The advertising, issuance or dissemination of a “Lifetime 
Guarantee,” or “Guarantee for Life” or other general guarantee 
certificates as pertaining to its merchandise; or the designating of 
any other representation or agreement as a guarantee, guaranty, or 
warranty which involves a service charge or calls for the payment 
of aditional money by the purchasers of such merchandise. 


(2) Use of the word “genuine” or similar word or representation — 
in a manner purporting to certify or tending to emphasize the truth- | 


fulness of any advertising claim contrary to fact. 
(¢) The use of words such as “Genuine Duotone Durium Point” 


or other words or expressions the effect of which is to import or ' 
convey the impression that its pen points are made of or tipped | 


with any purported substance fanciful or real, when such is not a 
fact. 


(7) Representing that the fountain pen which it offers for sale » 
“Writes 3 months on 1 filling,” or in any other way exaggerating or ' 
misstating the actual capacity, qualities or attributes of such pens. . 


(Feb. 14, 1940.) 


2682. Handkerchiefs—Plant or Factory, Foreign Office—James S. Mack- . 


soud, sole trader as Macksoud Importing Co., engaged in the} 
importation, sale and distribution of handkerchiefs in interstate | 
commerce, in competition with other individuals, and with firms, | 

| 
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partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

James S. Macksoud, in connection with his sale and distribution 
of handkerchiefs or other merchandise in commerce as defined by 
said act, agreed to cease and desist from representing himself in 
any way to be a manufacturer of handkerchiefs or other merchandise 
when he neither owns, operates, nor directly and absolutely con- 
trols the plant or factory in which the goods sold by him are made; 
or from representing that he has manufacturing plants of his own 
at Swatow, China, Shanghai, China, Chefoo, China, or elsewhere, 
for the production of these or other goods or merchandise when 
such is not a fact; or from representing that he has an office or 
place of business in Shanghai, Chefoo or other place where he does 
not maintain in fact such an establishment. (Feb. 15, 1940.) 

2683. Luggage—Fictitious Prices and Reductions—Sam Skuller, an 
individual trading as Likley Luggage Co., engaged in the sale and 
distribution of luggage at retail and by mail order, in interstate 
commerce, in competition with other individuals and with firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Sam Skuller, in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and 
desist from— 

(a) Quoting, in his catalogs, price lists, labels, tags, or in any 
other way, fictitious or misleading figures purporting to be the 
regular sale or list prices of merchandise, or figures which are in 
excess of the prices at which such articles are sold by him in the 
normal and usual course of trade. 

(6) Representing in any way whatsoever, in his catalogs, trade 
literature or otherwise, that a discount of 50 percent or any other 
fictitious reduction from his customary prices is offered the pur- 
chaser when such is not a fact. (Feb. 17, 1940.) 

2684. Ribbons—Composition— John C. Welwood Corp., a corpora- 
tion, engaged in the sale and distribution of ribbons in interstate 
commerce, in competition with other corporations and with indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

John C. Welwood Corp., in connection with the sale and distribu- 
tion of its products in commerce as defined by said act, agreed to 
cease and desist from— 
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(a) The use of the words “Moire Taffeta,” “Satin Taffeta” or any 
other silk connoting word or words, or in any way so as to import 
or imply that the fabrics to which said words, or any thereof, refer, 
are composed of silk, when such is not the fact. If the word “Moire” 
or the word “Taffeta” or the word “Satin” is used properly as 
descriptive of the construction of a fabric or product containing 
fiber other than pure silk, then the word so used shall be accurately 
and nondeceptively qualified by using (in immediate conjunction 
therewith, and in letters of at least equal size and conspicuousness) 
a word or words clearly naming and disclosing the fiber, fibers or 
materials of which said fabric or product is composed, stated in the 
order of their predominance by weight, such as, beginning with the 
largest constituent; for example, “Rayon and Silk Satin Taffeta” 
for a fabric of satin taffeta construction and composed of a mixture 
of rayon and pure silk, each present in substantial proportion but 
with the silk predominant; or, “Rayon Moire Taffeta,” where the 
product is composed of rayon. 

(6) Selling or offering for sale any product made of rayon with- 
out disclosure of the fact that the material of which said product is 
composed is rayon, made clearly and unequivocally in the invoices 
and labeling and in all advertising matter, sales promotional descrip- 
tions or representations thereof, however disseminated or published. 

(ce) Advertising, branding, labeling, selling or offering for sale 
any product composed in whole or in part of rayon unless full and 
nondeceptive disclosure of the fiber and other content of such product 
is made by clearly and nondeceptively designating and naming ° 
therein each constituent fiber in the order of its predominance by | 
weight, beginning with the largest single constituent, and by giving ° 
the percentage of any fiber which is present in less than a substantial | 
amount, or in any case less than 5 percent; for example, “Rayon | 
and Silk” where the product is composed of rayon and silk, the silk : 
predominating, or “Cotton and Rayon” where the cotton content : 
predominates. (Dec. 8, 1939.) 

2685. Smoking Tobacco—Foreign Office—James Eshelby and Isabel | 
S. Eshelby, executors of the Estate of Fanny L. Eshelby, and | 
as such executors trading under the name “E. O. Eshelby Tobacco » 
Company,” engaged in the manufacture of tobacco products, includ- - 
ing a smoking tobacco designated “Colonial Smoking Mixture,” in } 
competition with partnerships and with corporations, individuals and | 
firms likewise engaged in the sale and distribution in interstate com-. 
merce of similar products, entered into the following agreement to | 
cease and desist from the alleged unfair methods of competition in| 
commerce as set forth tierce: 
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James Eshelby and Isabel S. Eshelby, in connection with the offer- 
ing for sale, sale and distribution of their products in commerce, as 
commerce is defined by the Federal Trade Commission Act, they 
and each of them, as executors of the estate of Fanny L. Eshelby or 
in any other capacity, will cease and desist from the use on the 
packages or containers of said products or in any other way of the 
words “British Office” or the purported address “2 Wembley Road, 
Northumberland” and from the use of either the said words or the 
said purported address so as to import or imply that the business 
conducted by them has associated or connected therewith a British 
office or one which is located at the address specified, when such is 
not the fact. (Feb. 19, 1940.) 

2686. Handkerchiefs—Manufacturer—Embassy Handkerchief Co., 
Inc., a corporation, engaged in the sale and distribution of handker- 
chiefs in interstate commerce, in competition with other corporations 
and with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Embassy Handkerchief Co., Inc., in connection with its sale and 
distribution of handkerchiefs or other merchandise in commerce as 
defined by said Act, agreed to cease and desist from designating, de- 
scribing or referring to itself as a “manufacturer” of handkerchiefs 
or other merchandise when it neither owns, operates, nor directly and 
absolutely controls the plant or factory in which the goods sold by it 
are made; or in any manner, representing that it has a manufacturing 
_ plant of its own for the production of these or other goods or mer- 

chandise when such is not a fact. (Feb. 19, 1940.) 

2687. Handkerchiefs—Foreign Offices, Branch Offices, Stockrooms and 
Factory.—Cambridge Handkerchief Works, Inc., a New York corpora- 
tion with its principal place of business in the city of New York, State 
of New York, and with a factory in Mayaguez, Puerto Rico, engaged 
in the manufacture of men’s and women’s handkerchiefs between and 
among various States of the United States, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Cambridge Handkerchief Works, Inc., in connection with the sale 
and distribution of its products in commerce as defined by said act, 
agreed it will cease and desist from representing that it maintains 
foreign offices at Shanghai, China, or Swatow, China, or offices and 
stockrooms at Chicago, Illinois, or in any other locality where no such 
office or stockroom exists in fact; or that it has a factory or plant at 
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Passaic, N. J., or in any other place where it does not actually own, 
operate or directly and absolutely control such a plant or factory 
wherein the products which it sells are made. (Feb. 19, 1940.) 

2688. Corrugated Boxes or Shipping Containers—Manufacturer.—Ivy- 
ing L. Odman Co., a corporation with its principal place of business 
in the city of Chicago, engaged in the sale and distribution of cor- 
rugated boxes or shipping containers in interstate commerce, in com- 
petition with other corporations and with individuals, firms, and 
partnerships likewise engaged in the sale and distribution, in inter- 
state commerce, of similar products, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

Irving L. Odman Co., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease 
and desist from marking or stamping its products with its corporate 
or trade name together with the words “Certificate of Box Maker” 
or the word “Maker” or any other word or words of similar meaning 
so as to import or imply that the said Irving L. Odman Co. makes 
or manufactures the said products, or that it actually owns and op- 
erates or directly and absolutely controls the plant or factory in which 
said products are made or manufactured, when such is not the fact. 
(Feb. 19, 1940.) 

2689. Metal Novelties—Composition—Henry Bronsther and Miller 
Bronsther, copartners, trading under the firm name of The Anchor 
Manufacturing Co., engaged in the manufacture of glassware and 
glass and metal novelties, and in the sale and distribution thereof in 
interstate commerce, in competition with other firms and partnerships 
and with individuals and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Henry Bronsther and Miller Bronsther, and each of them, in con- 
nection with the sale and distribution of their products in commerce 
as defined by the Federal Trade Commission Act, agreed to cease 
and desist from branding, labeling, or otherwise designating or de- 
scribing any product or the metal content thereof as “Sterling Silver” 
or “Sterling” which is not in fact throughout a homogeneous alloy 
containing not less than 92.5 percent pure silver. (Feb. 20, 1940.) 

2690. Handkerchiefs—Manufacturers and Foreign Factories—Henry 
Goldberg and Murray Van Praag, copartners trading under the firm 
name of Goldberg & Van Praag, engaged in the sale and distribution 
of handkerchiefs in commerce in competition with other firms and 
partnerships and with individuals and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
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alleged unfair methods of competition in commerce as set forth 
therein. 

Henry Goldberg and Murray Van Praag, and each of them, in 
connection with the sale and distribution of their merchandise in 
commerce as defined by said act, agreed they will cease and desist 
from representing on their stationery or other printed or advertising 
matter that they are “manufacturers,” or from the use of any other 
words or expressions of similar meaning so as to import or imply or 
the effect of which may be to convey the belief to purchasers that 
they make or manufacture the handkerchiefs offered for sale and 
sold by them; or that they actually own, operate, or directly and 
absolutely control the plants or factories in which such products 
are made or manufactured. They further agree to cease and desist 
from stating or representing in any way that they own, operate or 
maintain factories at Mayaguez, Puerto Rico, Swatow, China, Chefoo, 
North China, or elsewhere when such is not a fact. (Feb. 20, 1940.) 

2691. Yeast Feed for Cattle, Poultry, Etc—Qualities and New Discov- 
ery—Warren E. Lair, an individual trading as Jamaica Milling Co., 
engaged in the business of manufacturing a prepared yeast culture 
feed offered as a supplement to grain for the growing and fattening 
of cattle, hogs, poultry, and other domestic animals, under the trade 
name “Min-Ro-Lac,” in commerce in competition with other indi- 
viduals and with firms, partnerships, and corporations likewise en- 
gaged in the sale and distribution in interstate commerce of similar 
products, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Warren E. Lair, in connection with the offering for sale, sale and 
distribution of the Min-Ro-Lac product in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed he will cease 
and desist from the use in his advertisements or advertising matter 
of whatever kind or character or in any other way of statements or 
representations which directly assert or import or imply— 

(a) That the use of said product will reduce or cut feeding costs 
one-half. 

(6) That the said product is a remedy for infectious diseases of 
the digestive tract. 

(c) That it will obviate or remove the Blackhead or Cholera 
hazard from turkey raising. 

(d) That it will cause the production of larger eggs or appreciably 
increase the egg production of hens fed therewith. 

(e) That the addition of one tablespoonful of the product to each 
grain ration feed for milk cows will result in a noticeable or marked 
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difference in the milk flow or condition of the cows so fed or that: the 
addition of such quantity of the product to the feed rations of horses 
or mules will act as a wonderful conditioner or renew the life and 
vigor of such livestock. 

(f) That such product is a new discovery. 

(g) That 96 pounds of properly balanced feed or any other quan- 
tity of such feed in excess of 3214 pounds is obtainable from the ad- 
mixture of water to 14 pound of said product and 1 bushel or 32 
pounds of ground oats. 

(h) That the said yeast concentrate product will produce a sweet 
culture instead of an ordinary or usual fermentation of feeds. 

(2) That the normal vitamin content of the average ordinary home 
grown rations is so supplemented by the addition thereto of said prod- 
uct as to assure more rapid daily gains by beeves fed therewith. (Feb. 
20, 1940.) 

2692. Yeast Feed for Cattle, Poultry, Etc.—Qualities and New Dis- 
covery.—Ralph D. Schultz and Arthur J. Reeder, copartners, who, 
in 1936 and for about 2 years thereafter, were actively engaged under 
the trade name Min-Ro-Lac Sales Co., in the sale and distribution 
in commerce of a product known as “Min-Ro-Lac”, in competition 
with other partnerships, individuals, firms, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Ralph D. Schultz and Arthur J. Reeder, in connection with the 
offering for sale, sale, and distribution of the Min-Ro-Lac product 
in commerce, as commerce is defined by the Federal Trade Commis- 
sion Act, agreed that they, and each of them, will cease and desist 
from the use in their advertisements or advertising matter of what- 
ever kind or character or in any other way of statements or repre- 
sentations which directly assert or import or imply— 

(a) That the use of said product will reduce or cut feeding costs 
one-half. 

(6) That the said product is a remedy for infectious diseases of 
the digestive tract. 

(c) That it will obviate or remove the blackhead or cholera hazard 
from turkey raising. 

(d) That it will cause the production of larger eggs or appreciably 
increase the egg production of hens fed therewith. 

(e) That the addition of one tablespoonful of the product to each 
grain ration feed for milk cows will result in a noticeable or marked 
difference in the milk flow or condition of the cows so fed or that the 
addition of such quantity of the product to the feed rations of horses 
or mules will act as a wonderful conditioner or renew the life and vigor 
of such livestock. 
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(7) That such product is a new discovery. 

(7) That 96 pounds of properly balanced feed or any other quantity 
of such feed in excess of 3214 pounds is obtainable from the admixture 
of water to 14 pound of said product and 1 bushel or 32 pounds of 
ground oats. 

(2) That the said yeast concentrate product will produce a sweet 
culture instead of an ordinary or usual fermentation of feeds. 

(z) That the normal vitamin content of the average ordinary home- 
grown rations is so supplemented by the addition thereto of said prod- 
uct as to assure more rapid daily gains by beeves fed therewith. (Feb. 
20, 1940.) 

2693. Handkerchiefs and Embroideries— Foreign Offices—Samuel 
Franco, sole trader as S. Franco Co., engaged in the importation. sale, 
and distribution of handkerchiefs and embroideries in interstate com- 
merce, in competition with other individuals and with corporations, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

Samuel Franco, in connection with the sale and distribution of his 
merchandise in commerce as defined by said act, agreed to cease and 
desist from representing in his trade literature or otherwise that he 
maintains or operates offices or establishments in Swatow, China, or in 
Chefoo, China, or in any other locality where he does not actually 
maintain such an office or establishment. (Feb. 21, 1940). 

2694. Class and Fraternity Jewelry—Composition—Bastian Brothers 
Co., a corporation, engaged in the manufacture of class and fraternity 
jewelry and in the sale and distribution thereof in interstate com- 
merce, in competition with other corporations, and with individuals, 
firms and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

In the jewelry industry and trade an article described as “gold” is 
understood to be of 10 carats or better in fineness. “Commercial Stan- 
dard CS67-38 for Marking Articles Made of Karat Gold” as adopted 
by representative manufacturers, distributors, and users of karat-gold 
articles, contains the following definitions: 

2b. “Gold” includes any alloy of the element gold of not less than 10 
karat fineness. “Karat gold” means an alloy of the element gold of 
not less than 10 karat fineness. 

Qe. “Quality Mark” means any mark, as herein defined, indicating 
or purporting to indicate that any article is composed of gold, or 
indicating or purporting to indicate the quality, fineness, quantity, 
weight, or kind of gold in an article. 

4, No gold article of less than 10 karat fineness shall have applied 
to it any-quality mark. 
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Bastian Brothers Co., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease 
and desist from stamping, branding, labeling, or otherwise desig- 
nating any article or articles manufactured from any alloy of the ele- 
ment gold of less than 10 carat fineness as “gold,” or by the use of 
any other “Quality mark,” indicating or purporting to indicate that 
any such article is gold. (Feb. 12, 1940.) 

9695. Jewelry, Radios, Luggage, Etc.—Wholesale Jewelers —Oskamp 
Nolting Co., a corporation, engaged in the business of selling jewelry, 
radios, luggage, and other merchandise in interstate commerce, in 
competition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Oskamp Nolting Co., in connection with the offering for sale, sale 
and distribution of its merchandise in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease and 
desist from representing or designating itself as “Wholesale Jewelers” 
or its merchandise as “Wholesale Jewelry,” and from the use in its 
advertisements and advertising matter of whatever kind or descrip- 
tion of the words “Wholesale Jewelers” or “Wholesale Jewelry” or of 
other word or words of similar meaning so as to import or imply 
that the merchandise sold by the said Oskamp Nolting Co. is ob- 
tainable by the purchaser at wholesale prices. Said corporation also 
agrees to cease and desist from the use of the word “Wholesale” in 
any way as descriptive of the business conducted by it, the effect of 
which tends or may tend to convey the belief to purchasers that the 
merchandise purchased from the corporation under the alleged 50 
percent discount is the price at which said merchandise or compar- 
able competitive merchandise is sold to the jobbing or retail trade in 
the usual course of business, when such is not the fact. (Feb. 23, 
1940.) 

2696. Athletes’ Foot Preparation—Qualities and Guarantees.—Ruth 
Cecil Arden, sole trader as The Verard Co., engaged in the sale and 
distribution in interstate commerce, of a medicinal preparation under 
the trade designation “Verard Solution” intended for use in the 
treatment of athlete’s foot, in competition with other individuals and 
with firms, partnerships, and corporations likewise engaged, entered 
mito the following agreement to cease and desist from the alleged un- 
fair methods of competition in commerce as set forth therein. 

Ruth Cecil Arden, in connection with the sale and distribution of 
her medicinal preparations in commerce as defined by said act, agreed 
to cease and desist from— 
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(a) Representing by assertion or inference that Verard Solution 
or any similar product is of itself a competent treatment or an 
effective remedy for the disease or condition commonly known as 
athlete’s foot. 

(6) Directly or inferentially representing that any person using 
such medication will no longer suffer with red or swollen feet, cracked 
or peeling skin, itchiness or danger of spreading; or that beneficial 
results may be expected by the user without regard to the stage of the 
infection, the presence of accompanying factors or the necessary hy- 
gienic measures which must attend any type of medication for such 
conditions. 

(ce) Representing that this medication brings “sure” and “Positive” 
relief or “clears up all cases” of athlete’s foot “completely,” or “fully” 
relieves the same in “less than 10 days” or within any other specified 
time. . 

(d) Designating such preparation as a “guaranteed product” or its 
action as bringing “guaranteed relief;” or the use of the words 
“ouaranteed” or “guarantee” or any other word of simliar meaning 
in connection with the advertising, sale, or offering for sale of her 
products unless, whenever used, clear and unequivocal disclosure be 
made in direct connection therewith of exactly what is offered by way 
of security, as, for example, refund of purchase price. (Feb. 238, 
1940.) 

2697. Handkerchiefs—Manufacturer——C. Tischhauser, Inc., a cor- 
poration, engaged in the sale and distribution of handkerchiefs in 
interstate commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

C. Tischhauser, Inc., in connection with its sale and distribution 
of handkerchiefs or other merchandise in commerce as defined by said 
act, agreed to cease and desist from designating, describing or re- 
ferring to itself as a “manufacturer” of handkerchiefs or other 
merchandise when it neither owns, operates, nor directly and abso- 
lutely controls the plant or factory in which the goods sold by it are 
made; or in any manner representing that it has a manufacturing 
plant of its own for the production of these or other goods or 
merchandise when such is nota fact. (Feb. 23, 1940.) 

2698. Handkerchiefs—Manufacturer—F. A. Salamy Co., Inc., 
corporation, engaged in the sale and distribution of handkerchiefs in 
commerce between and among various States of the United States, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
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ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

F. A. Salamy Co., Inc., in connection with its sale and distribution 
of merchandise in commerce as defined by said act, agreed to cease 
and desist from representing that it is a “manufacturer” of handker- 
chiefs or other merchandise, or in any other way importing or imply- 
ing that it owns and operates or directly and absolutely controls the 
plant or factory in which the products sold by it are made, when such 
is not the fact. (Feb. 23, 1940.) 

2699. Candies—Lottery.—Claxton Candy Co., Inc., a corporation, 
engaged in the manufacture of candies and in the sale and distribu- 
tion thereof together with punchboards in interstate commerce in 
competition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Claxton Candy Co., Inc., in connection with its sale and distribution 
of candy or other merchandise in commerce as defined by said act, 
agreed to cease and desist from— 

(a) Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed 
and assembled that sales of such candy to the general public are to 
_ be made or may be made by means of a lottery, gaming device, or gift 
enterprise. 

(6) Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers assortments of candy which are used, or 
which may be used, without alteration or rearrangement of the con- 
tents of such assortments, to conduct a lottery, gaming device, or 
gift enterprise in the sale or distribution of the candy contained in 
said assortments to the public. 

(c) Supplying to, or placing in the hands of others, punchboards, 
push or pull cards, or other lottery devices for the purpose of enabling 
such persons to dispose of or sell any merchandise by the use thereof. 

(d) Mailing, shipping, or transporting to agents or to distributors 
or members of the public punchboards, push cards or pull cards or 
other lottery devices so prepared or printed as to enable said persons 
to sell or distribute any merchandise by the use thereof. 

(¢) Selling or otherwise disposing of any merchandise by the use 
of punchboards, push or pull cards or other lottery devices. (Feb. 
23, 1940.) 

2700, Flour—Lottery.—Abilene Flour Mills Co., a corporation, en- 
gaged in the manufacture of flour and in the “Ma and distribution 


thereof in interstate commerce, in competition with other corporations — 


and with individuals, firms, vid partnerships likewise engaged, en- 
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tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Abilene Flour Mills Co., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease and 
desist from— 

(a) Participating in the cost of, or in any way supplying to or 
placing in the hands of others, premium flour or other merchandise 
used or to be used to conduct a lottery, gaming device, or gift enter- 
prise in the sale and distribution of flour or other product. 

(6) Participating in the cost of, or in any way supplying to or 
placing in the hands of others, prize-drawing cards or other lottery 
devices for the purpose of enabling such persons to dispose of or sell 
any merchandise by the use thereof. 

(c) Selling or participating in the sale of any merchandise by the 
use of prize-drawing cards or other lottery devices. (Feb. 26, 1940.) 

2701. Book Matches—Prices, Quality, Free Product, Etc—Fayette H. 
Lawson and William A. Lawson, individuals or copartners, trading 
as Chicago Match Co. and as Book Match Co., engaged in the business 
of manufacturing book matches and in the sale and distribution 
thereof in commerce in competition with other individuals and part- 
nerships and with corporations and firms likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Fayette H. Lawson and William A. Lawson, in connection with 
the sale and distribution of their product in commerce as defined by 
said act, agreed to cease and desist from— 

(a) Representing, directly or by implication, that they sell all their 
book matches at a price of $7.95 per case of 2,500 books or at any price 
other than the actual price at which such products are sold by them; 
or that no extra charge is made for “DeLuxe designs,” “Three color 
covers,” or any other style or styles, such as “union labels,” and “spe- 
cial red, white and blue covers,” when in fact extra charges are made 
therefor. 

(b) Representing that they are “the Quality leader” in the book 
match industry or that the matches they manufacture and sell are of 
the “Highest Quality,” when such are not the facts. 

(c) Stating that their catalogs contain “over 865 Special Book 
Match cuts” or any other number thereof greater than is actually a 
fact. 

(d) The use in their advertising of the term “three color covers,” or 
of any other term, words, or expression with the capacity, tendency, 
or effect of creating the impression or conveying the belief to pur- 
chasers that the number of colors printed or otherwise inscribed. upon 
the stock from which their book match covers are made is greater than 
actually is a fact. 
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(ec) Representing that any article is given “free” when receipt of 
such article is contingent upon any consideration, terms, or conditions, 
as payment of money or rendering of services, not clearly and un- 
equivocally disclosed in direct connection with the making of such 
representation. 

(f) The use in their advertising or printed matter or in any other 
way of the words “Bronzing” or “Bronze,” or words of similar mean- 
ing, as descriptive of their printed match book covers or other printed 
products so as to import or imply or the effect of which may be to 
convey the belief to purchasers that such printed product is the result 
of imparting a gold, silver, or other metallic color by means of pow- 
ders, painting, or chemical process, when such is not a fact. (Mar. 1, 
1940.) 

2702. Handkerchiefs—Manufacturer—M. Zwaifler & Co., Inc., en- 
gaged in the sale and distribution of handkerchiefs in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

M. Zwaifler & Co., Inc., in connection with its sale and distribution 
of handkerchiefs or other merchandise in commerce as defined by said 
act, agreed to cease and desist from designating, describing, or refer- 
ring to itself as a “manufacturer” of handkerchiefs or other merchan- 
dise when it neither owns, operates, nor direcectly and absolutely con- 
trols the plant or factory in which the goods sold by it are made; or 
in any manner, representing that it has a manufacturing plant of its 
own for the production of these or other goods or merchandise when 
such is not a fact. (Mar. 1, 1940.) 

2703. Handkerchiefs—Manufacturer and Domestic and Foreign Fac- 
tories—M. Joseph Rosen, sole trader as Manfield Handkerchief Co., 
engaged in the sale and distribution of handkerchiefs in commerce 
between and among the various States of the United States, in com- 
petition with other individuals and with firms, partnerships, and cor- 
porations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

M. Joseph Rosen, in connection with his sale and distribution of 
handkerchiefs or other merchandise in commerce as defined by said 
act, agreed to cease and desist from the designating, describing, or 
referring to his business as that of a “manufacturer” of handkerchiefs 
or other merchandise when he neither owns, operates nor directly and 
absolutely controls the plant or factory in which the goods sold by him 
are made; or from representing that he has factories or plants for | 
the production of these or other goods or merchandise at Passaic, N.J.; 
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Chicago, Ill.; Minneapolis, Minn.; Los Angeles, Calif. ; Boston, Mass., 
or elsewhere; or maintains foreign offices at Paris, France; Manches- 
ter, England; Swatow, China; Mayaguez, Puerto Rico; Belfast, 
Ireland; or elsewhere, when such are not facts; or from representing 
that he has offices of his own in Passaic, N. J.; Chicago, Ill.; Minne- 
apolis, Minn.; Los Angeles, Calif.; Boston, Mass.; or elsewhere, when 
in fact the offices so designated or referred to are those of salesmen 
and are not financed, supervised, and controlled by him. (Mar. 1, 
1940.) 

2704. Kelp Product—Composition, Qualities, Ailments, Doctor, Ete.— 
Melvin E. Page, an individual trading as Dental Research Co., 
engaged in the sale and distribution of a kelp product under the trade 
designation “Ce-kelp,” in interstate commerce, in competition with 
other individuals and with firms, partnerships, and corporations like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Melvin E. Page in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and desist 
from representing in any way, directly or indirectly— 

(a) That Ce-kelp is “Rich in minerals,” or that it prevents or cor- 
rects most of what physicians call the deficiency diseases, or any such. 

(6) By statement, inference, or implication, that Ce-kelp or similar 
product is a competent treatment or an effective remedy for any of 
the following conditions: 

Goiter, heart trouble, tuberculosis, diabetes, anemia, high and low 
blood pressure, hardening of the arteries, rheumatism, neuritis, 
arthritis, kidney and bladder trouble, frequent colds, nervousness, 
constipation, acidosis, pyorrhea, over and underweight, cataract, 
cancer, “etc.” 

(c) That any of the following are recognized or properly classified 
as being deficiency diseases: Heart trouble, tuberculosis, anemia, high 
and low blood pressure, hardening of the arteries, rheumatism, neuritis, 
arthritis, kidney and bladder trouble, frequent colds, nervousness, 
constipation, acidosis, pyorrhea, over and underweight, cataract or 
cancer. 

(d) That the main cause of deficiency diseases is lack of mineral 
elements in ductless glands, or that this or any other kelp product is 
“literally packed” with such essential elements. 

(e) That there is an increasing prevelence of degenerative diseases, 
or that noted medical authorities are of opinion that the white races 
will disappear from the face of the earth unless the causes are under- 
stood; or by statement or inference that such degenerative diseases 
are due to “mineral deficiency,” or that Ce-kelp or similar product has 
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any cognizable effect in the prevention, correction, or cure of these 
or any other diseases whatsoever. 

(f) That faulty metabolism is due to impoverished ductless glands; 
or that Ce-kelp provides “the necessary foods” of the ductless glands, 
“corrects” metabolism, or supplies the necessary materials for the 
proper functioning of “all the organs of the human system.” 

(g) That our common foods do not supply the minerals for the 
maintenance of health and body; or that centuries of rainfall have 
washed such minerals from the soil and carried them to the sea, 
whereby they “cannot get into” our vegetable food plants. 

(h) That science has not yet discovered a way in which inorganic 
minerals may be prepared so that the body can assimilate them, or 
that in organic form they are builders of the body rather than mere 
stimulants. 

(<) That rheumatism and arthritis are due to alternating excess 
and insufficiency of phosphorus or calcium in the blood, or that these 
or cataract of the eye may be removed or cleared up by feeding 
phosphorus to the glands. 

(j) That kelp is “the missing ingredient” containing those sub- 
stances “most often absent in soil raised food’’; or, “definitely” or 
otherwise, that Ce-kelp is a “normalizer of the body metabolism” or 
is not a drug. 

(%) That Ce-kelp can do no harm to anyone in any way, or that 
the taking of “too much of it doesn’t do any harm”; or that. it “posi- 
tively,” or perceptibly, improves the body’s disease resisting powers} 
or restores the impoverished glands; or heals the body in a normal 
way or at all; or gives resistance to colds and all disease germs or any 
thereof; or that its continued use will result in a “marked improve- 
ment,” or any substantial improvement, in general health tone; or 
tends to “correct,” or has any discernible effect upon, the underlying 
causes of symptoms; or that it feeds the glands, or that in no other 
way can the organs of the body keep healthy and efficient. 

(7) That the endocrine or ductless glands “have charge” of the 
replacement of the body cells; or that the “boss” endocrine is the pi- 
tuitary, which sends messages to and regulates opposing glands, re- 
storing order between them and reinstating their “normal condition 
of check and checkmate.” 

(m) That white flour and sugar cause the perfect health, physique, 
and teeth of the primitive peoples to disappear. 


(n) That refined foods, generally and without proper qualifica-_ 


tion, have been deprived of certain food principles, namely, the 
vitamins and the minerals; or that “fourteen” vitamins are known 


today, or any number in excess of that recognized by competent 
medical authority. 
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(0) That disease conditions for which kelp is given to cattle are 
““many times more prevalent” in human beings. 

(p) That the only way to be sure that all the trace minerals 
essential to health are in the diet is to make sea food a part of one’s 
daily intake; or that a few Ce-kelp tablets every day amply supply 
all such trace minerals. 

(q) That insurance statistics or any other statistics or records show 
that over 50 percent of the persons who die in the United States 
or elsewhere between the ages of 55 and 64, die of diabetes; or so 
representing that any other percentage or proportion thereof in excess 
of the actual ratio or number. 

(vy) That a lowered calcium-carbono-phosphate content of the 
blood and/or the structure of the hard tissues of the body result from 
the eating of sugar, or that by the intake of sugar other needed 
materials are taken out of the blood and tissues. 

(s) That effects of a “one-sided salt intake” or the common use of 
salt are acne, skin eruptions, constipation, diarrhea, or comparable 
afflictions; or that such intake makes wounds slow to heal or dis- 
turbs the blood content of four, or any, valuable salts or substances. 

(t) That Ce-kelp supplies all the salts needed by the body, or that 
the flavor of food is improved with powdered Ce-kelp used as a 
seasoning. 

(uw) That potato water is a correct remedy for arthritis, or that 
Ce-kelp is also a correct remedy therefor, or is better as such a 
remedy than potato water or any other water. 

(vw) That the use of kelp changes the level of calcium and phos- 
phorus in the system thereby reducing the susceptibility and in- 
creasing the immunity to dental decay; or otherwise representing 
in any way that Ce-kelp or similar product materially affects the 
ratio of calcium and phosphorus or the preservation or building of 
the teeth. 

(w) That many of the so-called incurable diseases are not in- 
curable at all, or that “most everything can be cured” by removing 
the causes for the lack of resistance to diseases by adequate nutri- 
tion, or that mineral intake is the first requirement of such adequate 
nutrition; or the use of any statements or assertions having the 
capacity, tendency, or effect of creating the impression or conveying 
the belief to consumers that Ce-kelp or similar product will cure or 
be instrumental in bringing about a cure of “incurable diseases” or 
“most anything.” 

That he will cease and desist from designating himself as “Dr.” 
or “Doctor” unless, whenever so referring to himself, and in im- 
mediate connection therewith, it be clearly and unequivocally dis- 
closed that he is a doctor of dentistry and not of medicine; or from 
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representing that he is “one of the leading authorities” or is @ 
recognized authority at all, on calcium-phosphorus blood studies or 
similar subjects, or that he has given more time and work to the 
subject than any other person, when such is not the fact. (Mar. 1, 
1940.) 

2705, Handkerchiefs—Manufacturer—Jack M. Gemal, sole trader as 
Gemal Handkerchief Co., engaged in the sale and distribution of 
handkerchiefs in interstate commerce, in competition with other indi- 
viduals, and with firms, partnerships, and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Jack M. Gemal, in connection with his sale and distribution of 
handkerchiefs or other merchandise in commerce as defined by said 
act, agreed to cease and desist from designating, describing, or re- 
ferring to himself as a “manufacturer” of handkerchiefs or other 
merchandise when he neither owns, operates, nor directly and abso- 
lutely controls the plant or factory in which the goods sold by him 
are made; or in any manner, representing that he has a manufac- 
turing plant of his own for the production of these or other goods or 
merchandise when such is not a fact. (Mar. 4, 1940.) 

2706. Handkerchiefs—Manufacturer—General Handkerchief Co., 
Inc., a corporation, engaged in the sale and distribution of handker- 
chiefs in interstate commeree, in competition with other corporations 
and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

General Handkerchief Co., Inc., in connection with its sale and 
distribution of handkerchiefs or other merchandise in commerce as 
defined by said act, agreed to cease and desist from designating, 
describing, or referring to itself as a “manufacturer” of handkerchiefs 
or other merchandise when it neither owns, operates, nor directly and 
absolutely controls the plant or factory in which the goods sold by 
it are made; or in any manner, representing that it has a manufactur- 
ing plant of its own for the production of these or other goods or 
merchandise when such is not a fact. (Mar. 4, 1940.) 

2707. Sea Food—Nature.—Kast Coast Fisheries, Inc., a corporation, 
engaged in the sale and distribution of fish and crustacea in interstate 
commerce, in competition with other corporations and with indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 


The American lobster, also known as the Northern lobster, is found | 


only along the North American coast from North Carolina to Lab- 
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rador. It is more abundant and attains its greatest size in the north- 
erly part of its range in Eastern Maine and the Maritime Provinces. 
These lobsters are scientifically known as macrurous crustacean of 
the genus Homarus. Another type of marine macrurous crustacean 
of the genus Palinurus is found in southern waters and variously 
referred to as sea crayfish, spiny lobster, rock lobster, and southern 
lobster. The term “lobster” has long been associated in ie minds 
of the consuming public with the genus Homarus. 

East Coast Fisheries, Inc., in connection with the sale and dis- 
tribution of sea-food products in commerce as defined by said act, 
agreed to cease and desist from the use of the word “Lobster” as 
descriptive of a species of food fish other than that properly known 
as “lobster,” the macrurous crustacean of the genus Homarus, unless 
the said word “Lobster,” whenever so used, is accompanied, in equally 
conspicuous type and in direct connection therewith, by appropriate 
language identifying the species or locality of such product. (Mar. 
7, 1940.) 

2708. Merchandise—Foreign Concern or Branch and Imported as Do- 
mestic_—London House, Ltd., engaged in the sale and distribution of 
imported and domestic merchandise in commerce between and among 
various States of the United States, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise en- 
gaged in the sale and distribution, in interstate commerce, of similar 
products, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

London House, Ltd. agreed to cease and desist from the use of the 
words “London House, Ltd.” as and for its corporate and trade name, 
or the address London on its trade stationery or the words “London 
House” or expressions or legends of similar meaning as a brand or 
label for its merchandise or in its advertising matter, or picturiza- 
tions depicting English characters or scenes, so as to import or imply 
or have the capacity or tendency to confuse, mislead, or deceive pur- 
chasers into the belief that said New York corporation is a London 
house or company, or manufactures products or conducts a business 
or maintains a branch in London, or that domestic merchandise manu- 
factured in this country is of English or other foreign origin and 
imported into the United States. (Mar. 6, 1940.) 

2709. Concrete Burial Vaults—Qualities and Test—W. F. Tomlinson 
Co., a corporation, engaged in the manufacture of concrete burial 
vaults, and in the sale and distribution thereof in interstate commerce, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
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ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

W. F. Tomlinson Co. in connection with the sale and distribution 
of its products in commerce, as defined by said act, agreed to cease 
and desist from— 


(z) Representing that its concrete vaults are “as enduring as the | 
ages,” “as durable as solid granite,” or constructed “to last forever” | 


or in any other way representing by statement or inference that they 
are everlasting or durable for all time. 
(6) Representing that either the material used or the type of con- 


struction of such vaults will insure complete protection against mois- _ 


ture, vermin, or all other severe underground dangers to which a 
vault may be exposed. 


(c) Representing that an immersion test in water for a limited 
time, or any similar demonstration, is “dramatic proof” or furnishes — 


conclusive evidence that such vaults will permanently remain water- 
proof or will afford or assure enduring or permanent protection to the 
caskets or bodies encased therein under the conditions of use. 
(Mar. 8, 1940.) 

2710. Advertising Material—Threatening Infringement Suits and Ex- 
clusive Territory—Harry J. Baruch, manager and active directing 
head of Owen-Fields, Inc., Curtis, Owen, Fuller Corporation, corpo- 
rations, engaged in the sale and distribution, in interstate commerce, 
of advertising material consisting of cuts, mats, printed, and other 
matter, in competition with other individuals and corporations and 
with firms and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Harry J. Baruch, Owen-Fields, Inc., and Curtis, Owen, Fuller 
Corporation, and each of them, in connection with their sale and 
distribution of advertising material in commerce as defined by said 
act, agreed to cease and desist from— 

(a) Representations direct or implied, made either by themselves, 
or by their canvassing salesmen or agents, that users of competitive 
advertising copy such as “It’s a Fact,” “Isn’t it the Truth,” or 
“Where’s Elmer,” or other features resembling or purportedly re- 
sembling the prepared advertising copy or displays sold or offered 
for sale by them, will or may be involved in litigation for copyright 
infringement or otherwise, unless suits or actions against those 
threatened are duly and immediately prosecuted. 

(6) The circulation, either by themselves or by their representa- 
tives, of threats of suit for infringement of copyrights or otherwise 
among customers or prospective customers of competitors, not made 


in good faith but for the purpose of or with the effect of harassing | 
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or intimidating customers or prospective customers, or of unduly 
hampering, injuring, or prejudicing competitors in their businesses. 

(c) Representing in any way, directly or indirectly, either by 
themselves or by their agents, that the purchaser of an advertising 
feature or series sold by them, such as “Its the Truth” or “Where’s 
George,” will thereby obtain or be assured of exclusive rights, within 
a specified territory or otherwise, to the use of any mats, cuts, or 
prepared advertising copy incorporating the same or similar aspect, 
approach, or characteristic idea; or that protection of such alleged 
exclusive rights will be afforded the user, when such are not facts. 
(Mar. 9, 1940.) 

2711. Medicinal Preparation—Qualities—Acquin Pharmacal Co., a 
corporation, engaged in the production of a medicinal preparation 
designated “Acquin” and in the sale and distribution thereof in 
interstate commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Acquin Pharmacal Co., in connection with the sale and distribu- 
tion of its product, “Acquin,” in commerce, as defined by said 
act, agreed to cease and desist from statements or representations 
which convey or may tend to convey the belief to purchasers that 
“Acquin” or similar product is a competent or effective treatment 
or remedy for headaches, simple neuralgia, colds, sore throat, or 
other malady, disease, or ailment or is efficacious for any purpose 
other than as a temporary relief of minor pains or mild discomforts 
incident thereto. (Mar. 13, 1940.) 

2712. Women’s Undergarments—Composition—Martha Maid Manu- 
facturing Co., engaged in the manufacture of women’s undergarments 
and in the sale and distribution thereof in commerce between and 
among various States of the United States, in competition with other 
corporations and with individuals, firms, and partnerships likewise en- 
gaged in the sale and distribution, in interstate commerce, of similar 
products, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Martha Maid Manufacturing Co., in connection with the sale and 
distribution of its products in commerce, as defined by said act, agreed 
to cease and desist from— 

(a) The use of the term or phrase “Pure Dye” as applied to any 
fiber or fabric or part of fabric unless such material so described is 
exclusively pure silk without any other other fiber, weighting, excess 
finishing, or dyeing materials. If the term or phrase “Pure Dye” be 
used in a truthful and nondeceptive manner as descriptive of the silk 


1468 FEDERAL TRADE COMMISSION DECISIONS 


content of a mixed fabric, it shall be accurately, clearly, and unequiy- 
ocally disclosed in immediate conjunction therewith that such term 
or phrase so employed is used as applying only to the silk content of 
such mixed fabric; for example, “Rayon and Pure Dye Silk.” 

(6) Branding, labeling, selling, or offering for sale any product 
composed of rayon and other kinds of fiber or substances without full 
and nondeceptive disclosure, in labels, on tags, invoices and whatever 
advertising matter is used, of the rayon and other content of such 
product made by accurately designating and naming each constituent 
fiber thereof in the order of its predominance by weight, beginning 
with the largest single constituent and giving the percentage of any 
fiber which is present in less than a substantial proportion and also 
taking such steps in connection therewith as are necessary in the 
respective transactions to avoid and prevent deception. (Mar. 13, 
1940.) 

2713. Medicinal Preparation—Qualities—Professional Laboratories, 
Inc., engaged in the manufacture of a medicinal preparation desig- 
nated “Tri-Costivin,” in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged in the sale and 
distribution, in interstate commerce, of similar products and of prod- 
ucts for similar purposes, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Professional Laboratories, Inc., in connection with the sale and dis- 
tribution of its product “Tri-Costivin” or similar preparation, in com- 
merce as defined by said act, agreed to cease and desist from 
representing by statement or inference— 

(a) That ‘“Tri-Costivin” is not a laxative. 

(6) That such or any similar product will normalize or regulate 
the flow of gastric juice. 

(c) That generally and without regard to vitamin deficiencies, this 
or any like product will invigorate the nervous mechanism or control 
the stomach or intestinal musculature. 

(d) ‘That by the additional influx of function-energizing hormones, 
said product will increase the activity of the pancreas or the duodenum, 
when in fact it contains no such hormones. 

(e) That by means of bile salts, endocrine gall bladder substance 
or otherwise, such preparation will regulate the flow of bile. (Mar. 14, 
1940.) 

2714. Oil Burners—Manufacturer, Corporation, Guarantee, Size of Busi- 
ness, Earnings or Profits, Etec—James W. Brigham, an individual trad- 
ing under the assumed name of Brigham Oil Burner Co. and also as 
“Ace-Heat Oil Burner Div., Metallic Manufacturing Company,” Peter 
Parr, vice president of Metallic Manufacturing Co., and James W 
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Brigham, operating individually and as “Brigham Oil Burner Com- 
pany,” as “Ace-Heat Oil Burner Div., Metallic Manufacturing Com- 
pany,” and as “Ace-Heat Oil Burner Div., Metallic Mfg. Co., Peter 
Parr, President,” engaged in the sale in commerce of oil burners for in- 
stallation in heating and cooking stoves, in competition with other indi- 
viduals and with corporations, firms, and partnerships likewise engaged 
in the sale and distribution, in interstate commerce, of similar products, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

James W. Brigham, Peter Parr and Metallic Manufacturing Co., 
and each of them, in connection with the sale and distribution of oil 
burners or other devices or merchandise in commerce as defined by 
said act, they will cease and desist from— 

(a) The use, or permitting the use, of the words “Ace-Heat” Oil 
Burner Div., Metallic Manufacturing Company” as a trade name or 
designation for the individual business of James W. Brigham or any 
other individual; or in any manner representing that said personal 
business is that of Metallic Manufacturing Co. or other corporation, 
or is a “Division” thereof; or otherwise, by collusion, ruse or artifice, 
imposing upon purchasers and the public under such or any other false 
or assumed character of business. 

(6) The use of the fictitious official title “President,” as applied to 
James W. Brigham in the “Brigham Oil Burner Company” of which 
he is the sole party in interest, or to Peter Parr in the nonexistent “Ace- 
Heat Oil Burner Division”; or of any other feigned or pretended 
appellation with the capacity, tendency or effect of creating an erro- 
neous impression as to the organization and personnel of such business. 

(c) Advertising a spurious “Guarantee,” or designating as guaran- 
tor the Metallic Manufacturing Co. or any other corporation, person 
or legal entity which has not in good faith duly and formally under- 
taken to secure faithful performance of the terms of the guaranty 
offered. 

(zd) Representing that the burners offered for sale by any of the 
parties hereto, are manufactured or sold “by the thousands,” or other- 
wise indicating any number thereof in excess of the actual figures. 

(e) Representing that the purported “low price” for which these 
burners are sold is occasioned by or due to “quantity production” or 
to mass production of any kind, when such is not a fact; or use of 
the word “fliver” or similar term in a manner the effect of which is 
or may be to convey the belief that this particular device has influenced 
the general sale and distribution of oil burners as the “flivver” has done 
in the automobile field; or in any other manner representing that this 
is a business of great magnitude or national importance. 


1470 FEDERAL TRADE COMMISSION DECISIONS 


(f) Representing directly or , indirectly, uae “big re “un- 
limited profits,” a “tremendous market,” or a “nice income rom a 
“few hours a day spare time,” or any other impressive or unusual 
earnings have been realized or may be expected or anticipated by 
persons selling or handling such product; or that prospective sales- 
persons or other representatives can or may make profits or earnings 
from the sale thereof which are in excess of the average net profits 
or earnings theretofore consistently made by those who have sold 
said product in the ordinary and usual course of business and under 
normal conditions and circumstances. (Mar. 15, 1940.) 

9715. Hosiery and Lingerie Preparation—Qualities, New Product, Fic- 
titious Prices, Special or Limited Offers, Manufacturer, Guarantee, Ete.— 
Sanford W. Binker, an individual, trading as Superior Sales Co. and 
as Superior Manufacturing Co., engaged in the sale and distribution 
in interstate commerce of a product designated “Superior” for use as 
a treatment for hosiery and lingerie, in competition with other indi- 
viduals and with firms, partnerships, and corporations likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Sanford W. Binker, in connection with the sale and distribution of 
his product in commerce as defined by the Federal Trade Commission 
Act, agreed to cease and desist from— 

(a) The use in his advertising or printed matter of whatever kind 
or description of any statement or representation which directly asserts 
or imports or implies that the treatment of silk hosiery or lingerie 
with said product will prevent or stop such articles of wearing apparel 
from running or snagging, rotting, or fading, or will increase the 
breaking strength of the heel or toes of such hosiery or make the hosiery 
last three or four times longer than would hosiery not so treated or 
will reduce hosiery or lingerie expense one half or more, or that the 
use of said product can be relied upon generally to improve the texture 
or set the color of silk wearing apparel. 

(5) Representing, directly or by implication that said product. is 
“new” or of recent origin or discovery. 

(c) Advertising or representing in any manner, as the customary 
or regular price of his product, any price or value which is in fact 
fictitious or in excess of the price at which such product customarily 
is offered for sale and sold in the usual course of business. 

(d) Representing as “free” an article included, with another article 
in a combination offer, when in fact neither article is given free or asa 
gratuity, but the price paid is the consideration for the two articles 
purchased, or from representing that any article is given free or as 
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a gratuity, when the alleged gift is included in the consideration paid 
for some other article. 

(e) Advertising in any way so-called “special advertising cam- 
paign” offers, when in fact such offers are not unusual or limited as to 
the time of their acceptance or otherwise, but are the customary offers 
usually made in the usual course of business. 

(7) The use of the word “Manufacturing” as part of his trade name 
or from the use of the said word or of any other word or term of similar 
import or meaning in any way so as to import or imply that the said 
Sanford W. Binker makes or manufactures the product sold by him 
or that he actually owns and operates or directly and absolutely 
controls the plant or factory in which said product is made or 
manufactured. 

(g) The use of the word “guaranteed” or the word “guarantee” or 
any other word of similar meaning in connection with the advertise- 
ment, sale, or offering for sale of his product unless, whenever such 
word is used clear and unequivocal disclosure shall be made in direct 
connection therewith of exactly what is offered by way of security, as 
for example, refund of purchase price. (Mar. 18, 1940.) 

2716. Magazine—Puzzle Prize Contests—The United Publishing Co., 
also trading as “The Home Friend,” a corporation, engaged in the sale 
and distribution of a publication or periodical entitled “The Home 
Friend Magazine” in interstate commerce, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

United Publishing Co., in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease and 
desist from— 

(a) Disseminating any advertisement or advertising matter which 
conveys or tends to convey the impression or belief that any money 
or other thing of value is to be given or awarded to any person or 
persons as a prize, unless all of the terms and conditions under which 
such prize is to be awarded be clearly and definitely indicated or set 
forth in immediate connection with such offer. 

(6) Representing, inferentially or otherwise, that the solving of a 
puzzle contained in or forming a part of a contact advertisement or 
in any follow-up literature or otherwise, will or may result in the 
winning of an automobile, a money prize, substantial or otherwise, or 
other thing of substantial value, when such is not the fact. 

(c) Statements or representations in or pertaining to contact adver- 
tisements, follow-up literature, or otherwise, which infer, import, or 
imply that persons answering such advertisements or solving puzzles 
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contained therein will attain thereby an opportunity, wonderful or 
otherwise, to win an automobile, cash prize or other thing of value, 
or attain any material benefit other than that which may accrue as a 
result of entering into a subsequent contest or contests, the outcome 
or determination of which is to depend upon the number of magazine 
subscriptions or other commodities sold or of services rendered by the 
various contestants. 

(d) Using any progressive, integrated or continuous plan to sell 
magazine subscriptions, commodities, or merchandise unless every 
step or phase of the plan is clearly set forth in the first mailing to the 
prospect, before any money or service is accepted, showing without 
ambiguity exactly what will be required of the prospect and what 
compensation or regard will be given for each act or payment required 
in contending for a prize, award, premium, or other advantage or 
benefit. (Mar. 19, 1940.) 

2717. Electric Brooders—Composition— Royal Manufacturing Co., en- 
gaged in the sale and distribution of poultry equipment and hatchery 
supplies, including electric brooders, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise en- 
gaged in the sale and distribution in interstate commerce of similar 
products, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Royal Manufacturing Co., in connection with the offering for sale, 
sale, and distribution of its electric brooders in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed it will 
cease and desist from the use in its advertisements and advertising or 
printed matter or in any other way of the word “Chrome” as descrip- 
tive of the heating elements with which its said brooders are equipped, 
and from the use of the word “Chrome” or of any other colorable 
imitation of the word “Chromium” in any way as descriptive of said 
heating elements so as to import or imply or the effect of which tends 
or may tend to convey the belief to purchasers that the said heating 
elements are composed of chromium. If the said elements are com- 
posed in substantial part of chromium and in part of other metal, and 
the word “Chrome” is used to refer to such chromium content, then 
in that case, the word “chrome” shall be immediately accompanied by 
some other word or words printed in equally conspicuous type so as to 
indicate clearly that said heating elements are not composed wholly 
of chromium but are composed in part of metal other than chromium. 
(Mar. 19, 1940.) 

2718. Face Powder—Laboratories and Manufacturer—Premier Lab- 
oratories, Inc., engaged in the sale and distribution of face powder 
in commerce in competition with other corporations and with indi- 
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viduals, firms, and partnerships likewise engaged in the sale and dis- 
tribution, in interstate commerce, of similar products, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Premier Laboratories, Inc., in connection with its sale and distribu- 
tion of face powder or other merchandise in commerce, as defined by 
said act, agreed to cease and desist from— 

(a) The use of the words “Premier Laboratories, Inc.” as and for 
its corporate or trade name when in fact there are no such labora- 
tories; in any way the effect of which is to import or imply or cause 
the belief that said corporation actually owns and operates or con- 
trols a place devoted to experimental study in any branch of natural 
science or the application of scientific principles in the preparation 
of its products or of any drugs or chemicals, when such is not the 
fact. 

(6) Designating, describing, or referring to itself as “Manufac- 
turing Chemists and Perfumers” or in any other way representing 
itself to be a manufacturer of chemicals, perfumes, or other commodi- 
ties when it neither owns and operates nor directly and absolutely 
controls the plant or factory in which the goods sold by it are made; 
or in any manner, representing that it has a manufacturing plant 
of its own for the production of these or other goods or merchandise, 
when such is not a fact. (Mar. 19, 1940.) 

2719. Dog Food—Composition.—Variety Foods, Inc., a corporation, 
engaged in the business of manufacturing a canned dog food and in 
the sale of certain thereof under the trade name “Vigor” in interstate 
commerce in competition with other corporations and with individu- 
als, firms, and partnerships likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Variety Foods, Inc., in connection with the marking, branding, 
labeling, or advertising of the dog food offered for sale, sold, or 
distributed by it in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist from the use of 
the term “Meat-By-Products” as descriptive of an ingredient of 
which said food is composed, and from the use of the said term in 
any way so as to import or imply or the effect of which tends or may 
tend to convey the belief that the said food contains an edible part 
other than meat which has been derived from the carcasses of ani- 
mals, as cattle, swine, sheep, or goats in good health and sufficiently 
mature at the time of slaughter. (Mar. 19,1940.) 

2720. Academic Caps and Gowns—Composition—Emanuel Cohen, 
Daniel Cohen, and Abraham Kadis, copartners, trading as National 
Academic Cap & Gown Co., engaged in the sale and distribution of 


1474 FEDERAL TRADE COMMISSION DECISIONS 


academic caps and gowns and other articles of merchandise, in inter- 
state commerce, in competition with other firms and partnerships 
and with individuals and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Emanuel Cohen, Daniel Cohen, and Abraham Kadis, in connec- 
tion with the sale and distribution of their products in commerce, as 
defined by said act, agreed to cease and desist from— 

(a) The use of the word “Silk” either independently or as a part 
of the trade designation “Silk Neu Faille” or in conjunction with any 
other word or words, in trade indicia, advertisements, or otherwise, 
to designate or describe fabrics not made of silk, the product of the 
cocoon of the silkworm; and from the use of such word “Silk” in any 
way which may have the tendency or effect to confuse, mislead, or 
deceive purchasers into the belief that products made of other mate- 
rials are actually made of silk. 

(6) Selling or offering for sale any product made of rayon without 
disclosure of the fact that the material of which such product is 
composed is rayon, made clearly and unequivocally in invoices and 
labeling, and in all advertising matter, sales promotional descriptions 
or designations thereof, however disseminated or published. (Mar. 
19, 1940.) 

2721. Sweaters and Swimming Suits—Composition.—Louis Rubin, sole 
trader as Princeton Knitting Mills, engaged. in the manufacture, sale, 
and distribution of sweaters and swimming suits in interstate com- 
merce, in competition with other individuals and with firms, part- 
nerships, and corporations likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Louis Rubin, in connection with the sale and distribution of his 
products in commerce as defined by said act, agreed to cease and 
desist from the— 

(a) Use in his advertising matter, or as labels, tags, or otherwise 
of the legend “100% Wool” as descriptive of bathing suits or other 
garments not composed entirely of wool; or the use of the word 
“Wool” in any way so as to import or imply that the garment referred 
to is composed wholly of wool when an integral part thereof is com- 
posed of other fibers. If the body of the garment is properly repre- 
sented as “Wool,” but the supporter, plaque, or reinforcement is of 
other material, then the word “Wool” shall be immediately accom- 
panied by suitable phraseology, in type equally conspicuous, indi- 
cating clearly that such designation does not apply to the supporter, 
plaque, or reinforcement. 
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(6) Branding, labeling, selling, or offering for sale any product, 
an integral part of which is composed of rayon and other kinds of 
fibers or substances without full and nondeceptive disclosure of the 
rayon and other content of such product, made by accurately desig- 
nating and naming each constituent fiber thereof in the order of its 
predominance by weight, beginning with the largest single con- 
stituent, and by giving the percentage of any fiber which is present 
in a proportion of 5 percent or less by weight; as for example “Cotton 
and Rayon.” (Mar. 20, 1940.) 

2722. Electric Dry Shaver—Fictitious Prices—Miracle Dry Shaver 
Corp., a corporation, and J. M. Friedman, president and owner of 
substantially all of its capital stock, engaged in his individual capacity 
and as president of the corporation, in the sale and distribution in 
interstate commerce, a type of electric razor of the dry shaver variety 
under the two trade names “Miracle” and “Shave King” in competi- 
tion with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Miracle Dry Shaver Corp. and M. J. Friedman, in his capacity as 
an individual and as president of the said corporation, agreed, in con- 
nection with the advertisement, sale, or distribution of products in 
commerce as defined by said act, to cease and desist from offering for 
sale, selling, or supplying others with products to which are affixed or 
which bear or in any manner are referred to by means of any price 
purporting to be the retail selling price of the said products, when in 
fact such price is not the regular retail selling price thereof or is in 
excess of the price at which the product is actually or customarily 
offered for sale or sold or intended to be sold in the usual course of 
retail trade. (Mar. 15, 1940.) 

2723. Stone Monuments and Markers—Qualities—Sears, Roebuck & 
Co., a corporation, operating a number of catalog mail-order houses 
and conducting a large number of retail stores throughout the United 
States, selling and distributing merchandise including marble and 
granite monuments, in interstate commerce, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Sears, Roebuck & Co., in connection with its sale and distribution of 
stone monuments and markers in commerce as defined by said act, 
agreed to cease and desist from the use in its printed or advertising 
matter or in any other way, of the words “lasts forever” or the words 
“eternally beautiful” or other words of similar meaning, so as to 
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import or imply that the monuments or markers to which said word or 
words refer will last forever or throughout long periods of time 
beyond their provable capacity of endurance; and from representing 
that lettering and ornamentation will show up better on blue vein Ver- 
mont marble than on “any other kind,” including by inference all 
other kinds of blue marble when such is not a fact. (Mar. 25, 1940.) 

9724. Oil and Oil Products—Refineries—Allied Petroleum Corp., a 
corporation, originally organized as the “Allied Refineries, Tne.,” 
engaged in the sale and distribution of oil and oil products in inter- 
state commerce, in competition with other corporations and with in- 
dividuals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Allied Petroleum Corp. agreed to cease and desist from the use 
of the word “Refineries” as part of the corporate or trade name used 
by it in connection with the advertisement, offering for sale, sale, or 
distribution of its commodities in commerce, as commerce is defined 
by the Federal Trade Commission Act; and from the use of the 
word “Refineries” in any way, the effect of which conveys, tends, or 
may tend to convey the belief to purchasers that the said corporation 
is engaged in business as a refinery or that it actually owns and op- 
erates or directly and absolutely controls the plant or factory in 
which are refined the commodities offered for sale and sold by it. 
(Mar. 26, 1940.) 

2725. Hosiery—Mills and Manufacturers.—Seven Point Hosiery Mills, 
Inc., a corporation, engaged as a wholesaler or jobber in the sale and 
distribution of hosiery in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Seven Point Hosiery Mills, Inc., in connection with its sale and 
distribution of hosiery or other merchandise in commerce as defined 
by said act, agreed to cease and desist from the use of the word 
“Mills” as part of its corporate or trade name, and from the use of 
the word “Manufacturers” as descriptive of its business. It also 
agreed to cease and desist from the use of any other word or words 
of similar implication, the effect of which tends or may tend to con- 
vey the belief that the said corporation makes or manufactures the 
products sold by it, or that it actually owns and operates or directly 
and absolutely controls the plant or factory in which such products 
are made or manufactured. (Mar. 26, 1940.) 

2726. Art Linen, Embroideries and Handkerchiefs—Manufacturers and 
Foreign Factories —K. Katen & Co., Inc., a corporation, engaged in the 


STIPULATIONS 1477 


importation, sale, and distribution of art linen, embroideries, and 
handkerchiefs in interstate commerce, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

K. Katen & Co., Inc., in connection with its sale and distribution 
of handkerchiefs or other merchandise in commerce as defined by 
said act, agreed to cease and desist from the use of the word “Manu- 
facturers” as descriptive of its business, and from representing that 
it has plants or factories for the production of such or any other 
goods at Funchal, Madeira; Shanghai, China; Florence, Italy; Yo- 
kohama, Japan, or elsewhere. It also agreed to cease and desist 
from the use of any other word or words of similar implication, 
the effect of which tends or may tend to convey the belief that the said 
corporation makes or manufactures the products sold by it, or that 
it actually owns and operates or directly and absolutely controls the 
plant or factory in which such products are made or manufactured. 
(Mar. 26, 1940.) . 

2727. Handkerchiefs—Manufacturers.—I. Shalom & Co., Inc., a 
corporation, engaged in the importation, sale, and distribution of 
handkerchiefs in interstate commerce, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

I. Shalom & Co., Inc., in connection with its sale and distribution 
of handkerchiefs or other merchandise in commerce as defined by 
said act, agreed to cease and desist from the use of the word 
“Manufacturers” as descriptive of its business. It also agrees to 
cease and desist from the use of any other word or words of similar 
implication, the effect of which tends or may tend to convey the belief 
that the said corporation makes or manufactures the products sold 
by it, or that it actually owns and operates or directly and absolutely 
controls the plant or factory in which such products are made or 
manufactured. (Mar. 27, 1940.) 

2728. Photographic and Printed Products—Nature.—James Bayne Co., 
a corporation, engaged in the manufacture of photographic and printed 
products and in the sale and distribution thereof in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 
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James Bayne Co., in connection with the sale and distribution of 
its products in commerce as defined by said act, agreed to cease and 
desist from designating its gelatin printing process or any other col- 
lotype or planographic form of printing as “Bayne Gravure,” 
“oravure,” or “photogravure”; or in any other way, using the word 
or term “gravure” as descriptive of products which are not in fact 
made of the gravure (intaglio) process as understood and applied by 
industry and the trade, with the capacity and tendency or effect of 
misleading or deceiving purchasers as to the nature thereof. (Mar. 
25, 1940.) 

2729. Handkerchiefs—Manufacturers.—Belfast Manufacturing Co., 
Inc., a corporation, engaged in the sale and distribution of handker- 
chiefs in interstate commerce, in competition with other corporations, 
and with individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Belfast Manufacturing Co., Inc., in connection with its sale and 
distribution of handkerchiefs or other merchandise in commerce as 
defined by said act, agreed to cease and desist from the use of the 
word “Manufacturing” as a part of its corporate or trade name or 
the word “Manufacturers” as descriptive of its business. It also 
agreed to cease and desist from the use of any other word or words of 
similar implication, the effect of which tends or may tend to convey 
the belief that the said corporation makes or manufactures the prod- 
ucts sold by it, or that it actually owns and operates or directly and 
absolutely controls the plant or factory in which such products are 
made or manufactured. (Mar. 25, 1940.) 

2730. Handkerchiefs—Manufacturers and Foreign Factories—Morris 
S. Levy and A. Bert Levy, copartners trading under the firm name of 
S. M. Levy & Sons, engaged in the sale and distribution of handker- 
chiefs in interstate commerce, in competition with other firms and 
partnerships and with individuals and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth therein. 

Morris S. Levy and A. Bert Levy, and each of them, in connection 
with their sale and distribution of handkerchiefs or other merchandise 
in commerce as defined by said act, agreed to cease and desist from 
the use of the word “Manufacturers” as descriptive of their business, 
and from representing that they have plants or factories for the pro- 
duction of such or any other goods at Mayaguez, Puerto Rico, Swatow 
(South) China, or elsewhere, unless they should make or manufacture 
the products sold by them, or unless they should actually own or 
operate or directly and absolutely control the plant or factory in 
which such products are made or manufactured, in which event they 
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may make truthful representations as to the same. They also agreed 
to cease and desist from the use of any other word or words of similar 
implication, the effect of which tends or may tend to convey the belief 
that they make or manufacture the products sold by them, or that they 
actually own and operate or directly and absolutely control the plant 
or factory in which such products are made or manufactured. (Mar. 
25, 1940.) 

2731. Hosiery, Underwear and Sportswear—Mills——Irving L. Alter 
and Samuel Dershowitz, copartners trading under the firm name of 
Equity Hosiery Mills, engaged as jobbers in the sale and distribution 
of hosiery, underwear, and sportswear, in competition with other 
firms and partnerships and with individuals and corporations likewise 
engaged in the sale and distribution, in interstate commerce, of similar 
products, entered into the following agreement to cease and desist. from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Irving L. Alter and Samuel Dershowitz, in connection with their 
sale and distribution of merchandise in commerce as defined by said 
act, agreed they will cease and desist from the use of the word “Mills” 
as a part of the firm or trade name under which they conduct their 
business. They also agree to cease and desist from the use of any other 
word or words of similar implication, the effect of which tends or may 
tend to convey the belief that the said copartners make or manufacture 
the products sold by them, or that they actually own and operate or 
directly and absolutely control the plant or factory in which such 
products are made or manufactured. (Mar. 25, 1940.) 

2732. Hosiery—Mills and Manufacturers.—Duke Hosiery Mills, Inc., a 
corporation, engaged in the sale and distribution of hosiery in inter- 
state commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Duke Hosiery Mills, Inc., in connection with its sale and distri- 
bution of hosiery or other merchandise in commerce as defined by 
said act, agreed to cease and desist from the use of the word “Mills” 
as part of its corporate or trade name, and from the use of the word 
“Manufacturers” as descriptive of its business. It also agreed to 
cease and desist from the use of any other word or words of similar 
implication, the effect of which tends or may tend to convey the 
belief that the said corporation makes or manufactures the products 
sold by it, or that it actually owns and operates or directly and 
absolutely controls the plant or factory in which such products are 
made or manufactured. (Mar. 28, 1940.) 
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2733. Handkerchiefs and Linens—Manufacturers.—Henry Matier & Co., 
Ltd., a corporation of Ireland, with principal place of business 
in Belfast, North Ireland, and with a branch office in the city of 
New York, and Thomas E. Smith, managing director of its New 
York office, in charge of the business conducted by said corporation 
in the United States, engaged in the sale and distribution of hand- 
kerchiefs and linens in interstate commerce, in competition with 
other corporations and individuals and with firms and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Henry Matier & Co., Ltd., and Thomas E. Smith, and each of 
them, in connection with their sale and distribution of handker- 
chiefs, linens, or other merchandise in commerce as defined by said 
act, agreed to cease and desist from the use of the word “Manufac- 
turers” as descriptive of their business. They also agreed to cease and 
desist from the use of any other word or words of similar implica- 
tion, the effect of which tends or may tend to convey the belief that 
the said corporation makes or manufactures the products sold by it, or 
that it actually owns and operates or directly and absolutely controls 
the plant or factory in which such products are made or manu- 
factured. (Mar. 28, 1940.) 

2734. Merchandise—Lottery—Fred F. Sefton and E. G. Krieg, co- 
partners trading under the firm name of Gralett Co., engaged in 
the sale and distribution in interstate commerce of merchandise with 
punchboards or other lottery equipment for stimulating the sale 
thereof, in competition with other firms and partnerships and with 
individuals and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Fred F. Sefton and E. G. Krieg, and each of them, in connection 
with their sale and distribution of merchandise in commerce as 
defined by said act, agreed to cease and desist from— 

(a) Supplying to or placing in the hands of others, punchboards, 
push or pull cards, or other lottery devices for the purpose of en- 
abling such persons to dispose of or sell any merchandise by the 
use thereof. 

(6) Mailing, shipping, or transporting to agents or to distributors 
or members of the public punchboards, push or pull cards, or other 
lottery devices so prepared or printed as to enable said persons to 
sell or distribute any merchandise by the use thereof. 

(¢) Selling or otherwise disposing of any merchandise by the 


use of punchboards, push or pull cards, or other lottery devices. 
(Mar. 29, 1940.) 
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2735. Drugs, Cosmetics, Toilet Goods, Etc.—Membership Certificate, Man- 
ufacturer, Scope of Business, Etce.—Purcell & Co., Inc., engaged in the 
the sale and distribution in interstate commerce of drugs, cosmetics, 
toilet goods, and other beautician supplies, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as 
set forth therein. 

Purcell & Co., Inc., in connection with the sale and distribution 
of its products in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist. from— 

1. Issuing, furnishing, or supplying any so-called “Membership 
Certificate” or document to its “service members” or customers which 
states, represents, or may tend to represent that the said Purcell & 
Co., Inc., is in full possession of such knowledge that it is able to 
and consequently has certified that the “member” or person named in 
the certificate is informed concerning or has knowledge of the chem: 
icals used in the manufacture of beauty preparations. 

2. The use of any statement, pictorial, or other representation of 
any kind or description so as to import or imply or the effect of 
which tends or may tend to convey the belief that the said corpora- 
tion makes or manufactures the products which it sells or that it 
is engaged in chemical research work or that it maintains a chemical 
jaboratory or employs a chemist or chemists in the conduct of its 
business or that it will and does generally prepare quantitative 
analyses of preparations submitted to it by its “service members” or 
others. 

3. The use of statements or representations of whatever kind or 
description which import or imply or the effect of which tends or 
may tend to convey the belief that its products or preparations are 
identical with or are a duplicate of competitor’s nationally advertised 
or trade-marked or copyrighted preparations, or that it sells or 
supplies formulae or chemicals by the use of which its “service 
members” or customers may manufacture, make or produce prepara- 
tions which are identical with or duplications of trade-marked or 
copyrighted preparations. 

4. Stating or representing that its products, or any thereof, are 
sold throughout the world or have world-wide distribution. 

5. The use of the term “Vitamin ‘F’” as a designation for or as 
descriptive of a product offered for sale and sold by it, when in 
fact, there is no so-called “Vitamin ‘F’ ” now included in the vitamin 
field or among the various vitamins presently listed or recognized 
by the prevailing weight of authorities on vitamin nomenclature. 


(Apr. 1, 1940.) 
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2736. Varnish and Paint Products—Government Endorsement.—Hall 
Hardware Co., a corporation, engaged in the sale and distribution of 
varnish and paint products of various kinds under the trade name 
“Supermix,” in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Hall Hardware Co., in connection with the sale and distribution of 
its products in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed to cease and desist from the use in its adver- 
tisements or advertising matter of whatever kind or description of the 
word or trade name “Supermix” in connection or conjunction with the 
statement “Facts you Should Know About Painting. Most of These 
facts Are Taken From Bulletin No. 193, U. S. Dept. of The Interior” 
so as to import or imply that the said products are specifically referred 
to in the said Government bulletin, and from the use of the said word 
or words or trade name “Supermix” in any way the effect of which 
tends or may tend to convey the belief to purchasers or prospective 
purchasers that said products have been recommended, approved, or 
endorsed by the United States Department of the Interior or by any 
Federal department or agency. (Apr. 1, 1940.) 

2737. Handkerchiefs—Manufacturers.—Brockman & Schloss, Inc., a 
corporation, engaged in the importation, sale, and distribution of 
handkerchiefs and linens in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Brockman & Schloss, Inc., in connection with its sale and distribu- 
tion of handkerchiefs or other merchandise in commerce as defined 
by said act, agreed to cease and desist from representing that it has 
taken over the handkerchief-manufacturing activities of Marshall 
Field & Co. or of any other organization or establishment. It also 
agreed to cease and desist. from the use of the word “manufacturing” 
or words of similar implication in a manner the effect of which tends 
or may tend to convey the belief that the said corporation makes or 
manufactures the products sold by it or that it actually owns and 
operates or directly and absolutely controls the plant or factory in 
which such products are made or manufactured. (Apr. 1, 1940.) 

2738. Sponges—Places of Business, Fleet of Sponge Fishing Boats, 
Producer, Etc.—Licourie Sponge Co., Inc., a corporation, engaged in 
the packing of sponges and in the sale and distribution thereof in 
interstate commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
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the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Licourie Sponge Co., Inc., in connection with its sale and distribu- 
tion of sponges in commerce as defined by said act, agreed to cease and 
desist from— 

(a) Representing that it maintains offices or places of business in 
Chicago, Ill., or Tarpon Springs, Fla., or in any other city or locality, 
when such is not a fact, or that it has a wharf or packing house at 
Tarpon Springs, Fla., or elsewhere, when in fact it has no such wharf 
or packing house. 

(0) Using illustrations or other representations the natural and 
probable consequence of which may be to mislead the public into the 
belief that said corporation operates a fleet of sponge fishing boats 
from which fishing by the diving method is conducted, when in fact 
it neither operates such a fleet of boats nor carries on sponge fishing 
by means of divers. 

(c) Representing that it is a producer of the highest grade of Rock 
Island sponges or that it is a “producer” of any sponges, when in truth 
it conducts no sponge-fishing operations but buys from others the 
sponge products which it packs and sells. (Apr. 2, 1940.) 

2739. Boys’ Carpenter Sets—Manufacturer and Foreign as Domestic.— 
Victor Eckardt Manufacturing Co., Inc., a corporation, engaged in 
the business of assembling and packing boys’ carpenter sets and in 
the sale thereof in interstate commerce in competition with other cor- 
porations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

Victor Eckardt Manufacturing Co., Inc., in connection with the sale 
and distribution of its products in commerce, as defined by said act, 
agreed to cease and desist— 

1. From the use of the word “Manufacturing” as part of its corporate 
or trade name in connection with the offering for sale, sale, or distribu- 
tion of its boys’ carpenter sets in commerce as defined by the Federal 
Trade Commission Act, and from the use of the word “Manufacturing” 
or the words “Made by” followed by its corporate or trade name, or 
in any way the effect of which tends or may tend to convey the belief 
to purchasers that the said corporation makes or manufactures the 
tools of which said sets are composed, or that it actually owns and 
operates or directly and absolutely controls the plant or factory in 
which said tools are made or manufactured. 

2. From representing on the containers of its merchandise, or in 
any other way, by the use of the words “Made in U. S. A.” or of any 
other similar words, the effect of which tends or may tend to convey 
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the belief to purchasers that an assortment of merchandise to which 
the said words refer is composed wholly of American-made products; 
that is to say, that each and every item thereof is made in the United 
States of America. If the assortment is composed of items made in 
the United States of America and in part of an item or items made 
elsewhere, and the letters “U. S. A.” are used properly to designate 
such American-made items, then in that case there shall be accom- 
panying words printed in equally conspicuous type which indicate 
clearly that said assortment is not composed wholly of items made in 
the United States of America. (Apr. 2, 1940.) 

2740.—Hospital and Laboratory Supplies and Equipment—Foreign as 
Domestic.—Jacob Schultz, an individual, trading as Schultz Surgical 
Instrument Co., engaged in the sale and distribution of hospital and 
laboratory supplies and equipment, including microscopic cover 
glasses, bearing the trade name “Crystal,” in interstate commerce, in 
competition with other individuals and with firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Jacob Schultz, an individual, trading as Schultz Surgical Instru- 
ment Co., in connection with the sale and distribution of his products 
in commerce, as defined by said act, agreed to cease and desist from 
the use on his labels, in his advertising matter, or trade literature, or 
otherwise, of the slogan or legend “Made in U. S. A.,” or of other 
words or terms of similar inference so, as to import or imply that the 
imported glass of which said products are composed is, or that the 
products in their entirety are, of domestic origin. (Apr. 16, 1949.) 

2741. Art Linens, Laces and Handkerchiefs—Manufacturers and For- 
eign Factories.—Elias Hedaya, Sam Hedaya, and Isadore Hedaya, co- 
partners, trading as Hedaya Importing Co., engaged in the importa- 
tion, sale, and distribution of art linens, laces, and handkerchiefs in 
interstate commerce, in competition with other firms and partnerships 
and with individuals and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Elias Hedaya, Sam Hedaya, and Isadore Hedaya, in connection 
with the sale and distribution of their products in commerce, as de- 
fined by said act, agreed to cease and desist from the use of the word 
“Manufacturers” as descriptive of their business, and from represent- 
ing that they have plants or factories for the production of such or 
any other goods at Shanghai, Swatow, Wusih, and Wenchow, or else- 
where. They also agree to cease and desist from the use of any other 
word or words of similar implication the effect of which tends or may 
tend to convey the belief that they make or manufacture the products 
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sold by them, or that they actually own and operate or directly and 
absolutely control a plant or factory in which such products are made 
or manufactured. (Apr. 2, 1940.) 

2742. Ointment—‘“Chemical” and Qualities—John W. Oneal, an in- 
dividual trading as J. W. Oneal Chemical Co., engaged in the sale 
and distribution of a medicinal preparation designated “To-He-To 
Ointment” in interstate commerce, in competition with other individ- 
uals and with firms, partnerships, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

John W. Oneal, in connection with the sale and distribution of his 
product “To-He-To” in commerce, as commerce is defined by the 
Federal Trade Commission Act, agreed to cease and desist from— 

(a) The use of the word “Chemical” as part of his trade name or 
otherwise so as to import or imply that he is a chemist, or that he 
employs a chemist or chemists in the compounding or manufacture 
of said product, or that he actually owns and operates or directly and 
absolutely controls a chemical laboratory wherein experiments are 
perfected in the manufacture of said product, when such is not the 
fact. 

(6) The usé in his advertisements and advertising matter or other- 
wise of statements or representations which import or imply, or the 
effect of which tends or may tend to convey the belief to purchasers 
that said product is a competent or effective remedy, treatment, or 
cure for colds, headache, sore throat, croup, pneumonia, chafed hands, 
itching piles, sore muscles, chilblains, bruises, rheumatism, or hay 
fever, or that it will do more than to serve as palliative in connection 
with such conditions as colds, hay fever, itching piles, chilblains, 
bruises, and sore muscles. (Apr. 4, 1940.) 

2748. Cleaning Fluid—‘Makers,” Users of Product, Qualities, Etc.— 
Maurice A. Goodman, an individual, trading as the Presto Co., 
engaged in the sale of furniture and also of a cleaning fluid desig- 
nated “Presto,” in interstate commerce, in competition with other 
individuals and with firms, partnerships, and corporations lkewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Maurice A. Goodman, in connection with the sale and distribution 
of his products in commerce, as defined by said act, agreed to cease 
and desist from the use in his advertising or printed matter, on his 
labels, or in any other way— 

1. Of the word “makers” or of any other word or words of similar 
implication which directly asserts, or the effect of which tends or 
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may tend to convey the belief to purchasers, that the said individual 
makes, manufactures, or prepares said product, or that he actually 
owns and operates or directly and absolutely controls the plant or 
establishment in which said product is made or prepared. 

9. Of the statement “why such firms as [naming them] keep this 
cleaning fluid” or of any other similar statement or representation 
so as to import or imply that the named firms are present users of 
the said product, when such is not the fact. 

3. Of the statements “Presto Cleans Clean,” “Removes all stains 
quickly and permanently,” or of any other statement or representa- 
tion of similar meaning, when in fact the use of such product will 
not return to their original appearance all kinds of fabric mate- 
rials regardless of the nature of the stain or marking to which the 
materials have been subjected. 

4. Of the words “leaves no ring,” either alone or in connection with 
any other word or words, or in any way, the effect of which tends 
or may tend to convey the belief to purchasers that the said product 
will leave no ring when applied only to the spot sought to be removed 
from the fabric. 

5. Of the term “noninflammable” or of any other word or words 
of similar meaning as descriptive of the said cleaning fluid. (Apr. 
4, 1940.) 

2744. Handkerchiefs, Linens, and Laces—Office or Place of Business.— 
Joseph M. Sutton and Abraham Husney, copartners, trading under 
the firm name of Sutton & Husney, engaged in the importation, sale, 
and distribution of handkerchiefs, linens, and laces in interstate com- 
merce, in competition with other firms and partnerships likewise 
engaged, and with individuals and corporations likewise en- 
gaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

J oseph M. Sutton and Abraham Husney, and each of them, in con- 
nection with their sale and distribution of merchandise in commerce 
as defined by said act, agreed to cease and desist from representing 
in any way that they have or maintain their own office or place of 
business in China or in any other locality when such is not a fact 
or from representing as their own any office or establishment beled 
ing to an independent agency with which they have no more than a 
contractual relationship. (Apr. 4, 1940.) 

2745. Incandescent — i 
Corp., a corporation ae is ci ces silane eee 
lamps in interstate Sone ine ene saat ee 

in interst : ompetition with other corporations 
and with individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the 
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alleged unfair methods of competition in commerce as set forth 
therein. 

American Standard Corp., in connection with the sale and distri- 
bution of its products in commerce, as commerce is defined by the 
Federal Trade Commission Act, agreed to cease and desist forthwith 
from the use on its stationery or other printed matter, or in any 
other way, of the word “Manufacturers,” either alone or in connec- 
tion or conjunction with any other word or words, as descriptive of 
the business conducted by it, and from the use of the word “Manu- 
facturers,” or of any other word or words of similar implication the 
effect of which tends or may tend to convey the belief to purchasers 
that it actually owns and operates or directly and absolutely controls 
the plant or factory in which said products are made. (Apr. 4, 
1940.) 

2746. Encyclopedias—‘Publishing,” Collection Agency and Free Prod- 
ucts.—Stafford Publishing Co., engaged in the sale and distribution 
in commerce between and among various States of the United States 
of books, including two sets of encyclopedias, in competition with 
other corporations and with individuals, firms, and partnerships, like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Stafford Publishing Co. agreed to cease and desist, either directly 
or indirectly, from the use— 

1. Of the word “Publishing” as part of its corporate or trade name 
and of the use of the word “publishing” in any way the effect of 
which tends or may tend to convey the belief that the business con- 
ducted by the said corporation is that of a printer or publisher or 
that it actually owns and operates or directly and absolutely controls 
the plant in which the publications offered for sale and sold by it 
are printed or published. 

2. Of the trade name “Publishers Credit Syndicate” on its.station- 
ery or other printed matter used for the purpose of making collec- 
tions of the delinquent accounts of customers who have subscribed for 
its encyclopedias, when in fact no such collection agency exists and/or 
is employed by the said corporation. 

3. Of the word “free” or of any other word of similar implication 
as descriptive of products offered by the said corporation in con- 
nection with the sale of its “deals,” when in fact the said products 
are not given free or as a gratuity but the cost thereof is included, 
either in whole or in part, in the price of the “deals.” (Apr. 5, 1940.) 

2747. “Xter-Mite”’ Preparation—Qualities, Scientific or Relevant Facts, 
Indorsement or Approval, Guarantee, Etc.—Atlas Wood Preservative Co., 
Inc., engaged in the sale and distribution, in commerce between 
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and among various States of the United States, of a preparation or 
compound consisting of a number of chemical ingredients, designated 
“Xter-Mite,” intended for the protection of woud from termites, 
decay, and fungi, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged in the sale and 
distribution in interstate commerce of similar products, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Atlas Wood Preservative Co. agreed to cease and desist from— 

(a) Representing that “Xter-Mite” when applied as directed to 
any and all wood or woods will— 

1. Embalm or adequately preserve the wood. 

2. Prevent decay. 

3. Thoroughly penetrate the wood. 

4. Prevent attack by termites or insects. 

5. Destroy all termites or insects. 

6. Prevent the return of termites or insects. 

7. Increase the strength of wood. 

(6) The use of the coined word “Permanize,” or other word or 
words akin to the word permanent or other words of like meaning, so 
as to import or imply that “Xter-Mite,” when applied, remains perma- 
nently in or on the wood and will not dry out or lose its effectiveness. 

(c) Representing that termites or other wood boring insects: 

1. Cause serious damage within 4 to 6 months or within any other 
period of time less than that in which such damage ordinarily will 
occur. 

2. Will practically ruin a structure before their presence would be 
discovered. 

3. Are in all wood. 

(d) Designating a ratio of 1,000 to 1 or any other ratio in com- 
paring the number of buildings damaged by decay and termites to 
the number of buildings damaged by other causes, unless and until 
comprehensive surveys have established a basis for any such 
comparison. 

(e) Designating the year 1936 or any other year as the year during 
which termites became established in every State in the United 
States unless and until there be scientific or other generally accepted 
authority for such representation. 

(f) Representing generally that home buyers, finance companies, 
banks, investors, and governmental agencies demand or require that 
buildings or structures receive treatment for termites before they 
make loans on or purchase the same; or that termite treatment in- 
creases the loan value of such properties except in cases where this 
is a fact. 
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(g) Representing that “Xter-Mite” has received the approval of 
leading architects, engineers, the Federal Housing Administration, 
or others, when such is not a fact. 

(A) Representing that there are 44 species of destructive termites 
in the United States or that 1 female termite lays 80,000 eggs per 
day, or making any other representations, quantitatively or otherwise, 
relative to termites, in a manner the effect of which tends or may 
tend to cause building owners and the general public to believe the 
termite menace or hazard to be greater than actually is a fact. 

(¢) Representing that termites or the termite “civilization” are 
superior to the human race. 

(j) Representing either directly or by implication that many or all 
' the States of the United States have enacted laws under which 
corporations, firms, or individuals engaged in the business of ter- 
mite eradication or control are licensed, when such is not a fact; or 
that only licensed corporations, firms, or individuals are qualified 
to disseminate information pertaining to termites or other wood- 
boring insects. 

(%) The use of the word “guarantee” or the word “guaranteed” or 
any other word of similar meaning in connection with the adver- 
tising, sale, or offering for sale of its products unless, whenever used, 
clear and unequivocal disclosure be made in direct connection there- 
with of exactly what is offered by way of security, as for example, 
refund of purchase price. (Apr. 4, 1940.) 

2748. Finger Nail Preparations—Composition and Qualities.—Juliette 
Marglen Products Co., a corporation, engaged in the business of sell- 
ing in interstate commerce a line of toilet preparations consisting of 
a mixture of lacquers and other ingredients for use on the fingernails, 
and said preparations being known as “Juliette Marglen Seal-O- 
Wax,” “Juliette Marglen Nail-O-Wax,” “Juliette Marglen Wax-O- 
Namel,” “Juliette Marglen Creme-O-Wax,” and ‘opiulaabtn Marglen 
Nail-O-Wax Remover,” in competition with other corporations mad 
with individuals firms and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Juliette Marglen Products Co., in connection with the offering for 
sale, sale, and distribution of its products in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed to cease and 
desist forthwith from the use— 

(a) Of the word “Wax” as part of the trade name or designation 
for any of said products, and from the use of the word “Wax” in any 
way so as to import or imply or the effect of which tends or may tend 
to convey the belief to purchasers that said products, or any thereof, 
are or is composed of wax. 
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(6) Of any statement or representation which tends or may tend 
to convey the belief that said products, or any thereof, are or is com- 
posed of wax in such significant amount as to form a continuous wax 
coating such as would afford protection to the nails to which applied. 

(c) Of any statement or representation which tends or may tend 
to convey the belief that. any one of said products, either alone or in 
combination with any or all of the others, will afford any appreciable 
aid in keeping the cuticle soft and pliable, or that the use thereof 
will encourage the growth of stronger or thicker nails or have a 
stimulating effect on the nails, or prevent cracking, breaking, or 
splitting of the nails of the user. | 

(d) Of any statement or representation to the effect that the prod- 
uct designated “Creme-O-Wax,” or any of the products, possesses 
healing properties to the extent that it will return to normal cuticles 
that are dry and torn, regardless of the cause of these conditions or 
of associated infections or complications. (Apr. 5, 1940.) 

2749. Women’s Undergarments — Composition—Luxuray, Inc., a 
wholly owned subsidiary of Beaunit Mills, Inc., engaged in the man- 
ufacture by Beaunit Mills, Inc., and the sale and distribution by 
Luxuray. Inc., of women’s undergarments in commerce between and 
among various States of the United States, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Luxuray, Inc., and Beaunit Mills, Inc., and each of them, agreed 
to cease and desist from stating or representing by means of labels, 
advertising matter, or in any other way, that their undergarments 
of the type commonly known as “Woolies,” or garments made of 
similar fabrics, are 30 percent wool and silk, or that they are com- 
posed of fibers in any designated proportion other than the correct 
and accurate ratio thereof. (Apr. 5, 1940.) 

2750. Neckties—Composition—Rittan Knitting Mills, Inc., engaged 
in the manufacture of men’s neckties and in the sale and distribution 
thereof in commerce in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Rittan Knitting Mills, Inc., agreed it will cease and desist from— 

(a) Selling or offering for sale any silk product which contains 
any metallic weighting without full and nondeceptive disclosure of 
the presence of such metallic weighting, together with the proportion 
of percentage thereof, made in the labels, tags, or brands attached 
to the merchandise and in the invoices and all advertising matter, 


STIPULATIONS 1491 


sales-promotional descriptions, or representations, however dissem- 
inated or published. 

(6) Selling or offering for sale any silk or silk product without 
disclosure of the fact that such material or product is silk, made 
clearty and unequivocally in the invoices, in labels, tags, or brands 
attached to the merchandise, and in whatever advertising, sales-pro- 
motional descriptions, or representations thereof may be used, how- 
ever disseminated or published, where such nondisclosure has the 
capacity and tendency or effect of misleading or deceiving the 
purchasing or consuming public. (Apr. 8 1940.) 

2751. Dresses—Manufacturers and Composition.—International Dress 
Co., engaged in the sale and distribution of misses and junior dresses 
in commerce between and among various States of the United States, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

International Dress Co. agreed that in connection with the sale and 
distribution of its dresses or other merchandise in commerce it will 
cease and desist from— 

(a) The use of the word “manufacturers” as descriptive of its busi- 
ness; and from the use of any other word or words of similar implica- 
tion, the effect of which tends or may tend to convey the belief that it 
makes or manufactures the products sold by it or that it actually owns 
and operates or directly and absolutely controls the plant or factory 
in which such products are made or manufactured. 

(6) Selling or offering for sale any product made of rayon without 
disclosure of the fact that the material of which such product is 
composed is rayon, made clearly and unequivocally in the invoices and 
labeling and in all advertising matter, sales-promotional descriptions, 
or representations thereof, however disseminated or published. If 
the word “celanese” be used to designate a product composed of rayon, 
such word shall be immediately accompanied by the word “rayon” 
printed in type equally conspicuous so as to indicate clearly that said 
product is rayon; for example, “celanese rayon.” (Apr. 9, 1940.) 

2752. Dress Goods—Composition Knickerbocker Textile Corp., en- 
gaged in the sale and distribution of silk and rayon dress goods in 
commerce between and among the various States of the United 
States, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Knickerbocker Textile Corp., in connection with its sale and distribu- 
tion of dress goods or other merchandise in commerce, agreed it will 
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cease and desist from selling or offering for sale any product made of 
rayon without disclosure of the fact that the material of which 
such product is composed is rayon, made clearly and unequivocally in 
the invoices and labeling and in all advertising matter, sales-promo- 
tional descriptions, or representations thereof, however disseminated 
or published. If the word “celanese” be used to designate a product 
composed of rayon, such word shall be immediately’ accompanied by the 
word “rayon,” printed in type equally conspicuous, so as to indicate 
clearly that said product is rayon; for example, “celanese rayon.” 
(Apr. 9, 1940.) 

2753. Leather Goods and Novelties—Composition.—Felder Brothers, 
Inc., engaged in the sale and distribution of leather and imitation 
leather goods and novelties in interstate commerce in competition 
with other corporations and with individuals, firms, and partner- 
ships likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Felder Brothers, Inc., agreed that it will cease and desist from— 

(a) The use of the words “Genuine Leather Composition” as 
descriptive of any article not composed of genuine leather; and from 
the use of the words “Genuine” or “Leather,” or any other words of 
similar import, in any way which may have the tendency or capacity 
to confuse, mislead, or deceive purchasers into the belief that products 
composed of or containing other materials are actually made of 
leather. 

(>) The use of the word “Barkhyde” as and for a trade name or 
brand under which to advertise, sell, or distribute its products; and 
from the use of the term or expression “Bark” or of any trade name, 
coined name, or other word descriptive of a product as being the 
hide of an animal which is in fact nonexistent, and from the use 
of the word “Hyde” or any other word of similar import which has 
or may have the capacity, tendency, or effect of conveying the belief 
or creating the impression that a composition fabric is composed 
wholly of the hide of any animal. (Apr. 9, 1940.) 

2754. Casein Glue—Qualities—Lignotite Co., a corporation, engaged 
in the manufacture of casein glue and in the sale and distribu- 
tion thereof in interstate commerce, in competition with other cor- 
porations and with individuals, firms, and partnerships likewise 
engaged in the sale and distribution of similar products, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Lignotite Co., in connection with the sale and distribution of its 
casein glue in commerce, as commerce is defined by the Federal 
Trade Commission Act, agreed to cease and desist from the use on 
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its invoices or other printed or advertising matter or otherwise of 
the word “waterproof” or of any other word or words of similar 
meaning or implication as descriptive of its glue product. which is 
not, in fact, waterproof; and from the use of the word “waterproof” 
in any way so as to import or imply that said product is impervious 
to water or its effects. (Apr. 10, 1940.) 

2755. Men’s Shirts, Ties, Ete——Manufacturers, Imported, Composition, 
Nature of Manufacture, Direct Dealing, Value, Etc.—Wellington Manu- 
facturing, Inc., a corporation, engaged in the sale and distribution of 
men’s shirts, ties, and other haberdashery in interstate commerce, in 
competition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Wellington Manufacturing, Inc., in connection with the sale and 
distribution of its merchandise in commerce as defined by said act, 
agreed to cease and desist from— 

(a) The use of the word “Manufacturing” as part of its corporate 
or trade name and of the word “Manufacturers” as descriptive of its 
business; and from the use of any other word or words of similar 
implication, the effect of which tends to convey the belief that it 
makes or manufactures the products sold by it or that it actually 
owns and operates or directly and absolutely controls a plant or 
factory in which such products are made or manufactured. 

(6) Representing by picturizations, descriptions, or otherwise that 
the plant or factory of Unity Shirt Corporation or of any other con- 
cern is that of Wellington Manufacturing, Inc.; or in any other way 
representing that it has a plant or factory of its own or that illustra- 
tions depicting a manufacturing plant are those of a plant or factory 
belonging to and operated by said corporation. 

(c) Representing by means of labels, tags, advertising matter, oral 
presentation or in any other way that fabrics of domestic manu- 
facture are “Imported Fabrics.” 

(d) The use of the words “Pure Silk of Heavy Quality” or “Silk” 
independently or as a part of or in conjunction with any other word 
or words in trade indicia, advertisements or otherwise, to designate 
or describe fabrics or merchandise not make of silk, the product of 
the cocoon of the silk worm; and the use of such word “Silk” in 
any way which may have a tendency or effect to confuse, mislead, 
or deceive purchasers into the belief that products made of other 
materials are actually made of silk. 

(e) Selling or offering for sale any product made of rayon without 
disclosure of the fact that the material of which such product is 
composed is rayon, made clearly and unequivocally in the invoices, 
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labeling and in all advertising matter, sales promotional descrip- 
tions or representations thereof however disseminated or published, 

(f) Branding, labeling, or otherwise designating or describing a 
product as all wool, the fiber content of which is not wool throughout. 

(7) Designating or describing neckties or other products not made 
or fashioned according to the craft of a tailor as “Hand Tailored.” 

(h) Representing that the goods which it sells are available to the 
purchaser at manufacturer’s prices or at manufacturer-to-consumer 
prices; or otherwise, by statement or implication in any way repre- 
senting that its customers save a middleman’s profit at the prices 
quoted. 

(2) Representing that the neckties which it offers for sale and sells 
are of “$2 and $3 qualities”; or, by the use of fictitious valuations or 
figures or in any other way, directly or indirectly representing that 
an article of its merchandise is actually worth more than the price 
charged its customer therefor. (Apr. 11, 1940.) 

2756. Manicuring Instruments—Nature——Wigder Manufacturing Co., 
engaged in the manfacture of manicuring instruments, in interstate 
commerce, in competition with other corporations and with indivi- 
duals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Wigder Manufacturing Co., in connection with the sale and dis- 
tribution of its manicuring instruments or other products in com- 
merce as defined by said act, agreed it will cease and desist from ad- 
vertising, labeling, branding, or in any other way representing that 
such products are “rustproof ;” or otherwise, by the use of the term 
“rustproof” or of any word, term or expression of similar import, rep- 
resenting that articles which have not been scientifically processed in 
a manner that will absolutely prevent the rusting thereof, are rust- 
proof. (Apr. 11, 1940.) 

2757. Chromium Plated Steel Furniture—Composition—Emil J. Paidar 
Co., a corporation, engaged in the sale and distribution of profes- 
sional furniture, barber shop fixtures, and beauty parlor equipment 
in interstate commerce, in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Emil. J. Paidar Co., in connection with its sale and distribution 
of chromium plated steel furniture in commerce as defined by said 
act, agreed to cease and desist from the use of trade designations or 
brands “Chrometube” or “Chromedtube” as applied to or descrip- 
tive of products not composed throughout of chromium metal; and 
from the use of the word “Chrome” or the word “Chromed” or any 
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similar word coined or otherwise in its advertising matter or in 
any way as descriptive of the metal content of a product which is 
not chromium throughout. If in referring to products made of steel 
which is merely coated or covered with chromium, the words 
“Chrome” or “Chromed” or words of similar meaning or implication 
be used as descriptive of such coating or covering, then in that event 
the word used shall be immediately accompanied by some other 
word or words as “plated,” so as to indicate clearly that such metal 
products are not composed throughont of chromium. (Apr. 12, 
1940.) 

2758. Linens and Handkerchiefs—Manufacturers and Foreign Fac- 
tories—Sabbagh Brothers, Inc., a corporation, engaged in the sale 
and distribution of decorative linens and handkerchiefs in interstate 
commerce, in competition with other corporations and with indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Sabbagh Brothers, Inc., in connection with its sale and distribution 
of decorative linens, handkerchiefs, or other products in commerce 
as defined by said act, agreed to cease and desist from the use of the 
word “Manufacturers” as descriptive of its business and from repre- 
senting that it has plants or factories for the production of such or 
any other goods at Chefoo, China; Swatow, China; Shanghai, China; 
or elsewhere. It also agreed to cease and desist from the use of any 
other word or words of similar implication the effect of which tends 
or may tend to convey the belief that it makes or manufactures the 
products sold by it or that it actually owns and operates or directly 
and absolutely controls a plant or factory in which such products 
are made or manufactured. (Apr. 12, 1940.) 

2759. Handkerchiefs—Nature of Manufacture—New York Handker- 
chief Manufacturing Co., a corporation, engaged in the manufacture 
and in the sale and distribution of handkerchiefs in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

New York Handkerchief Manufacturing Co., in connection with 
the sale and distribution of its handkerchiefs or other merchandise in 
commerce as defined by said act, agreed to cease and desist from the 
use, directly or indirectly, of the term “Pre-Shrunk” or the term 
“Shrunk” or word, term, mark, label, or representation of like effect 
or similar import, as descriptive of its goods when the same are not 
in fact shrinkproof or nonshrinkable, or have not in fact been fully 
shrunk, or preshrunk to the extent that no residual shrinkage is left 

260605"—41—vol. 30-——97 


1496 FEDERAL TRADE COMMISSION DECISIONS 


remaining in such goods. If the term “Pre-Shrunk” or the term 
“Shrunk” be used properly to indicate that such goods have under- 
gone the application of a shrinkage process and have been shrunk to 
a substantial extent but as to which there remains a certain amount 
of residual shrinkage, then such term or word shall be accompanied 


as an integral part thereof or in immediate conjunction therewith, | 
by a truthful phrase, statement or assertion clearly and unequivo- | 


cally setting forth in percentage or percentages the amount of resid- 


ual shrinkage remaining in hoth the warp and the filling, or in the | 


warp or the filling whichever has the greater residual shrinkage; 


for example, “Pre-shrunk (or shrunk)—will not shrink more than | 


—%.” The percentage of residual shrinkage so designated shall not 
be less than the percentage shown under recognized and _ reliable 
test methods such as Commercial Standard CS59-39. (Apr. 12, 
1940.) 

2760. Diapers—Sterilized— Earnshaw Knitting Co., engaged in the 
business of selling hosiery and garments, including diapers known 
by the trade name “Vanta,” for infants and children, in commerce 
between and among various States of the United States, in com- 
petition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Earnshaw Knitting Co., in connection with the offering for sale, 
sale, and distribution of its packaged products in commerce as defined 
by the Federal Trade Commission Act, agreed it will cease and de- 
sist from the use on its cartons or in its advertising matter of the 
word “sterilized” or of any other word of similar implication as 
descriptive of products which are not in a state of sterility at the 
time of their removal from the package by the purchaser thereof; 
and from the use of the said word in any way, the effect of which 
tends or may tend to convey the belief that said products are free 
from pathogenic bacteria and other micro-organisms at the time of 
their removal from the package by the purchaser thereof. (Apr. 
15, 1940.) 

2761. Stock Feeds—Composition, Nature, Etc.—Western Mills, Ine., a 
corporation, engaged in the business of manufacturing stock feeds, 
including a product which it has sold in interstate commerce under 
the trade names or designations “Sioux Prize Mineral Meat Scraps” 
and “Sioux Mineralized Meal,’ in competition with other corpora- 
tions and with individuals, firms, and partnerships likewise engaged 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 
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Western Mills, Inc., in connection with the advertisement, offering 
for sale, sale, or distribution of its products in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed to 
cease and desist— 

1. From the use of the word “meat” either alone or in connection 
with the words “scraps” or “meal” in the trade name or designa- 
tion for its product or otherwise to describe or refer to said product 
which is not composed wholly of meat, meat scraps, or meat meal; 
unless, if said product is composed in substantial but less than a 
predominant part of meat or meat products, and the word “meat” is 
used to refer to such meat content, then in that case, it shall be made 
to appear, clearly and unequivocally, by other suitable words or 
manner, that said product is not composed wholly or in predominant 
part of meat or meat products or meat meal. 

2. From describing or representing its product to be the “one and 
only balancer’ when in fact, there are available on the market other 
substances of the same or substantially the same value and which 
are intended for similar uses. 

3. From the use of any statement or representation relating to 
the proportions of savings in feeding costs allegedly obtained from 
the use of said product, when in fact, there is no authentic basis for 
such claimed savings. (Apr. 15, 1940.) 

2762. Pens—Nature.—Eagle Pencil Co., Inc., a corporation, engaged 
in the manufacture of pens, pencils and allied products, and in the 
sale and distribution thereof in interstate commerce, in competition 
with other corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

When pens are “Tipped,” the trade and the consuming public 
understand the term to mean that the nib, or point, thereof, is made 
of some superior hard metal different from the body of the pen, to 
insure smooth writing and lasting quality. 

Eagle Pencil Co., Inc., in connection with the sale and distribu- 
tion of its pens or other products in commerce as defined by said 
act, agreed to cease and desist from the use of the descriptive desig- 
nation “Iridoid” as applied to or in connection with pen points 
which it sells or offers for sale; and from the use of the word 
“Tridoid” or any other coined or fictitious word, term or expression 
the effect of which is or may be to import or imply or convey the 
impression that pen points so designated are made of or tipped with 
any purported substance fanciful or real having special or exceptional 
qualities. (Apr. 15, 1940.) 

2763. Used Automobile Tires—‘“Reconditioned,” Conditions, Qualities, 
Limited Offer, Etec—Perry-Field Tire & Rubber Co., engaged together 
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with Herman M. Bilski, Alfred A. Bilski, and Wolf Levy in the 
business of the purchase, repair, and resale of used automobile tires 
in interstate commerce, in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Perry-Field Tire & Rubber Co. and the said Herman M. Bilski, 
Alfred A. Bilski, and Wolf Levy, in connection with the advertise- 
ment offering for sale, sale or distribution of tires in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
they and each of them will forthwith cease and desist from— 

1. The use of the word “reconditioned” or of any other word of 
similar import, without qualification, or of the picturization of a 
tire or tires purportedly equipped with treads equivalent to or simu- 
lating those of new tires, or of the said picturization in connection 
with the said unqualified word, the effect of which tends or may 
tend to convey the belief to customers or prospective customers that 

‘each of the tires to be furnished them will be equipped with treads 
like those on new tires or that the treads thereof will be of such good, 
sound condition as are the pictured treads, namely, the treads on new 
tires. 

2. Requiring customers, who seek to avail themselves of the adver- 
tised 12 months service, to ship their tires to the aforesaid Chicago 
office for inspection and to pay the transportation cost of such ship- 
ment as well as the transportation cost of the tires sent for replace- 
ment, unless the fact that such conditions are imposed and such 
charges made is clearly and unequivocally set out and stated in the 
advertisement. 

3. The use of any statement or so-called agreement which purports 
to assure continuity of service from said tires which is improbable 
under the conditions of their work. 

4. The use of the words “For a limited time only” or of any other 
words of similar meaning in connection with the alleged gift offer 
of merchandise, when in fact such gift offer is an ordinary and cus- 
tomary one made in the usual course of business. (Apr. 15, 1940.) 

2764. Insecticides—Containers or Packages of Competitor.—Lilly Prod- 
ucts Co., Inc., engaged in the business of manufacturing insecticides, 
including an arsenical preparation designated “Ant Cups” to be used 
as an ant and roach eliminant, and in the sale and distribution 
thereof in commerce between and among various States of the United 
States in competition with other corporations and with individuals, 
firms, and: partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 
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Harris Products Co., is the name of a concern located in Miami, 
Fla., where it has been engaged at all times since the latter part of 
1926 in the business of manufacturing an ant and roach insecticide 
and in the sale thereof, under the trade designation “Ant Buttons,” 
in commerce between and among various States of the United States 
and in competition with other concerns engaged in the sale of prod- 
ucts intended for similar uses. In selling and distributing its prod- 
ucts in commerce, the said Harris Products Co. at all times has caused 
and now causes its insecticide, green in color, to be placed in bottle 
caps, a number thereof being packed in containers of a distinctive 
size and shape, coloring and wording; and the said products, due to 
such characteristic packing and dressing, have become well and favor- 
ably identified in the public mind as products manufactured by the 
said Harris Products Co. and which had been sold by it in the com- 
petitive market for a number of years prior to the doing of the acts 
and things by Lilly Products Co., Inc., hereinafter set forth. 

Lilly Products Co., Inc., agreed that it will cease and desist forth- 
with from offering for sale or selling in commerce, as defined by the 
Federal Trade Commission Act, its insecticides placed in containers 
or packages whose dress or appearance is contrived or formed, as 
by means of the color effects used or of pictorial or other designs or 
printed words or statements in type of a size or kind, so as to simu- 
late the dress or appearance of the containers or packages in which 
similar merchandise is sold or offered for sale by a competitor, with 
the tendency or capacity to confuse, mislead or deceive purchasers 
into the belief that its merchandise is the merchandise of a com- 
petitor. (Apr. 16, 1940.) 

2765. Candy—Lottery Schemes.—F. C. Klotz, Jr., sole trader as Klotz 
Confection Co., engaged in the manufacture of candy and in the 
sale and distribution thereof together with push cards in interstate 
commerce, in competition with other individuals and with firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

F. C. Klotz, Jr., in connection with his sale and distribution of 
candy or other merchandise in commerce as defined by said act, 
agreed to cease and desist from— 

(a) Selling or distributing candy, or any other merchandise, so 
packed and, assembled that sales of such candy, or other merchandise, 
to the general public, are to be made, or may be made, by means of a 
lottery scheme, gaming device, or gift enterprise. 

(b) Supplying to, or placed in the hands of, others assortments 
of candy, or other merchandise, together with push or pull cards, 
punchboards, or other lottery devices, which said push or pull cards, 
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punchboards, or other lottery devices, are to be used, or may be used, 
in selling or distributing such candy, or other merchandise, to the 
general public. 

(c) Supplying to, or placing in the hands of, others push or pull 
cards, punchboards or other lottery devices, either with assortments 
of candy, or other merchandise, or separately, which said push or 
pull cards, punchboards, or other lottery devices are to be used, or 
may be used, in selling or distributing such candy, or other merchan- 
dise, to the general public. ji 

(d) Selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (Apr. 
18, 1940.) 

2766. Oil Burner Devices—History, Comparative Data or Merits, Scien- 
tific Facts, Qualities, Safety, Earnings, Ete.—Diagraph-Bradley Stencil 
Machine Corp., engaged in the sale and distribution in commerce be- 
tween and among various States of the United States of oil burners 
of the so-called “blue flame” type for installation in stoves, ranges, 
and the like, in competition with other corporations and with indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Diagraph-Bradley Stencil Machine Corp. agreed that, in connec- 
tion with the advertisement or offering for sale, sale, or distribution of 
its devices in commerce, as commerce is defined by the Federal Trade 
Commission Act, it will cease and desist from stating or represent- 
ing, either directly or by implication— 

1. That its device is a new invention. 

2. That the greater proportion of air to oil consumed in its device 
is so substantially different from the proportion of air to oil generally 
consumed in other oil burners as to be a factor of economical use for 
consideration in connection with the purchase of its device. 

3. That the fuel oil consumed in the device is cheaper than coal 
im all sections of the country or is 35 percent more economical than 
coal, wood, or gas generally. 

4, That there is scientific basis for the claim that the heat obtained 
from the device is twice as hot as other heat, or, in fact, is any hotter 
than other heat. 

5. That all of the features of the device, including lighting, are 

automatic. 

6. That the device assures absolute or perfect safety. 

7. That exclusive trade territory is allotted or reserved by the cor- 
poration to each of its agents. 

8. That a burner actually is given free or asa gratuity to the agent 
to start him in business for himself, or for any other reason, when in 
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fact, the burner is obtained by the agent for a monetary or other 
consideration. 

9. That its agents, salesmen, or other representatives can make 
profits or earnings within a specified period of time which are in 
excess of the average net profits or earnings which have heretofore 
been consistently made in like periods of time by its active, full-time 
agents, salesmen, or representatives in the ordinary and usual courses 
of business and under normal conditions and circumstances. (Apr. 
18, 1940.) 

2767. Paint Products—History, Comparative Data and Merits, Qualities 
and Competitive Products—Nu-Enamel Corporation, engaged in the 
manufacture of a general line of paint products, and in the sale and 
distribution thereof in commerce between and among various States 
of the United States, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Nu-Enamel Corporation, in connection with the sale and distribu- 
tion of its products in commerce, agreed it will cease and desist from 
representing— 

(a) That Nu-Enamel enamelized paint is the first basic improve- 
ment in house-paint in over 400 years, or that all good painters so 
agree; or that from the year 1521 until Nu—Enamel invented enamel- 
ized paint there had been “over 400 years of stagnation” in the art of 
making paint. 

(6) That Nu-Enamel Corporation was the first to discover the 
process for using tung oil as a base for paint, enamel and varnish. 

(c) That Nu-Enamel enamelized paint “Lasts 3 times as long” 
lead-and-oil paints, or lasts for any specified length of time longer 
than ordinary paint. 

(d) That a surface painted with Nu-Enamel will, after a consider- 
able period such as 5 years, be restored to its original luster and 
beauty or to its original appearance by the simple operation of 
washing. 

(e) That lead-and-oil paint, or “even the best grade” thereof, Sim 
duces a “shocking” appearance, or that a lead-and-oil paint film “i 
not possible to clean successfully”; or that the three basic ras 
ents of Nu-Enamel possess certain distinct virtues not found in ordi- 
nary lead-and-oil paint; or that linseed oil will combine with mist 
or rain and disappear from the paint film; or that the lead pigment 
in ordinary paint lacks strength and ace or rapidly causes im- 
mediate chalking and color fading. And fie said Nu-Enamel Cor- 
poration further agrees not to publish similar or other disparaging 
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statements as to competitive products, or to disseminate advertising 
material or representations, by assertion, picturization, or inference, 
to the effect that) lead-and-oil paint products are inherently inferior 
and unsatisfactory for the purposes used. (Apr. 18, 1940.) 

2768. Candy—Lottery Schemes.—Mark D. Hodges, sole trader as 
Hodges Candy Co., engaged in the manufacture of candy and in the 
sale and distribution thereof together with push cards in interstate 
commerce, in competition with other individuals and with firms, part- 
nerships and corporations likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition in commerce as set forth therein. 

Mark D. Hodges, in connection with his sale and distribution of 
candy or other merchandise in commerce as defined by said act, agreed 
to cease and desist from— 

(a) Selling or distributing candy, or any other merchandise, so 
packed and assembled that sales of such candy, or other merchan. 
dise, to the general public, are to be made, or may be made, by means 
of a lottery scheme, gaming device, or gift enterprise. 

(6) Supplying to or placing in the hands of others assortments of 
candy, or other merchandise, together with push or pull cards, punch- 
boards, or other lottery devices, which said push or pull cards, punch- 
boards, or other lottery devices, are to be used, or may be used, in 
selling or distributing such candy, or other merchandise, to the general 
public. 

(c) Supplying to, or placing in the hands of, others push or pull 
cards, punchboards or other lottery devices, either with assortments of 
candy, or other merchandise, or separately, which said push or pull 
cards, punchboards, or other lottery devices are to be used, or may be 
used, in selling or distributing such candy, or other merchandise, to 
the general public. 

(d) Selling, or otherwise disposing of, any merchandise, by means 
of a game of chance, gift enterprise, or lottery scheme. (Apr. 18, 
1940.) 

2769. Candy, Pipes and Cigarettes—Lottery Schemes.—Gorton Cigar 
and Candy Co., engaged in the sale and distribution of lottery as- 
sortments of candy, pipes, and cigarettes in commerce between and 
among various States of the United States, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Gorton Cigar and Candy Co., in connection with the sale and dis- 
tribution of candy, pipes, cigarettes, or other merchandise in com- 
merce as defined by said act, agreed it will cease and desist from— 
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(a) Selling or distributing candy, pipes, cigarettes, or other mer- 
chandise so packed and assembled that sales of such merchandise to 
the general public are to be made, or may be made, by means of a 
lottery scheme, gaming device, or gift enterprise. 

(0) Supplying to, or placing in the hands of others candy, pipes, 
cigarettes, or other merchandise, together with push or pull cards, 
punchboards, or other lottery devices, which said push or pull cards, 
punchboards, or other lottery devices are to be used, or may be used, 
in selling or distributing such merchandise to the general public. 

(c) Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, either with candy, pipes, 
cigarettes or other merchandise, or separately, which said push or 
pull cards, punchboards, or other lottery devices are to be used, or 
may be used, in selling or distributing such merchandise, to the 
general public. 

(d) Selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (Apr. 17, 
1940.) 

2770. Automobile Tires—Composition—Falls Rubber Co. of Akron, 
Inc., engaged in the business of manufacturing automobile tires and 
in the sale thereof in commerce between and among various States 
of the United States, in competition with other corporations and 
with individuals, firms and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Falls Rubber Co., of Akron, Inc., in connection with the offering 
for sale, sale, or distribution of its tires in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed it will cease 
and desist forthwith from marking, stamping, branding, or labeling 
said tires with either the phrase “Silent Safety Six” or “Heavy 
Duty 6” or with any other phrase of similar implication, the effect 
of which conveys, tends, or may tend to convey the belief that the 
tires so referred to are composed, constructed, or equipped with 
six plies. The said corporation also agrees to cease and desist from 
the use on its tires or the wrappings thereof or in connection with 
the advertisement, sale or distribution of such tires of any mark, 
stamp, brand, or label which imports or implies that the said tires 
contain more plies in their construction than they actually contain. 
(Apr. 17, 1940.) 

2771. Pipes, Cigars and Tobacco Products—Lottery Schemes.—Rothen- 
berg & Schloss Cigar Co., a corporation, engaged in the sale and 
distribution of pipes, cigars, and tobacco products in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
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agreement to cease and desist from the alleged unfair methods of © 


competition in commerce as set forth therein. 

Rothenberg & Schloss Cigar Co., in connection with the sale and 
distribution of its cigars, tobaccos, and pipes in commerce as defined 
by said act, agreed to cease and desist from— 

(a) Supplying to or placing in the hands of others, cigars, to- 
baccos, and pipes, or other merchandise, together with punchboards, 
push or pull cards or other lottery devices, which said punchboards, 
push or pull cards or other lottery devices, are to be used, or may 
be used, in selling or distributing such merchandise to the general 
public. 


(6) Supplying to or placing in the hands of others, punchboards, | 


push or pull cards or other lottery devices, either with cigars, to-— 
baccos, and pipes, or other merchandise, or separately, which said _ 


punchboards, push or pull cards or other lottery devices are to be 
used, or may be used, in selling or distributing such merchandise to 
the general public. 

(c) Selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (Apr. 19, 
1940.) 

2772. Cigarettes—Factory, Importer and Branches.—Peter Zaphirio, 
sole trader as A. Zaphirio & Co., engaged in the sale and distribution 
of cigarettes under his private brand of “Zaphirio” in interstate 
commerce, in competition with other individuals and with firms, 


partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 


methods of competition in commerce as set forth therein. 

Peter Zaphirio, in connection with his sale and distribution of 
cigarettes or other products in commerce as defined by said act 
agreed to cease and desist from— 

(a) The use of the word “Manufacturers” as descriptive of his 
business or of the legend “Fac. No. 355, 2d Dist. N. Y.,” in a manner 
importing or implying that such factory is his own: and from the 
use of any other word or words of similar implication the effect of 
which tends or may tend to convey the belief that he makes or manu- 
factures the products sold by him, or that he actually owns and 
operates or directly and absolutely controls the plant or factory in 
which such products are made or manufactured. 

(6) Representing that the cigarettes sold by him are “Blended 
from our own direct importation of choice Turkish tobacco”; or in 


any other way representing that he is an importer of such tobacco — 


or of any other commodity. 


(c) Representing that he has branch places of business in New | 


York or in Cavalla Macedonia or elsewhere. (Apr. 19, 1940.) 
HD, ; 
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2773. Casein Glue—Qualities—Herman J. Reich and A. W. Render, 
copartners trading as Magic Iron Cement Co., engaged in the busi- 
ness of selling a casein glue and in the sale thereof under the trade 
name “Magic” in commerce between and among various States of the 
United States, in competition with other partnerships and with cor- 
porations, individuals, and firms likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. 

Herman J. Reich and A. W. Render, in connection with the sale and 
distribution of their casein glue in commerce, as commerce is defined 
by the Federal Trade Commission Act, agreed they and each of them 
will cease and desist from the use in their advertising or printed mat- 
ter, on their labels or in any other way of the word “waterproof” 
or of any other word or words of similar meaning or implication as 
descriptive of their said glue, which is not, in fact, waterproof, and 
from the use of such word in any way, the effect of which tends or 
may tend to convey the belief that said product is impervious to water 
or its effects. (Apr. 19, 1940.) 

2774. Oil Burner Device—History, Comparative Data or Merits, Free 
Product, Exclusive Territory, Ete—The United Factories, Inc., a cor- 
poration, engaged in the sale and distribution in interstate commerce 
of oil burners for installation in stoves and furnaces, in competition 
with other corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

United Factories, Inc., in connection with the sale and distribution of 
its products in commerce as defined by said act, agreed to cease and 
desist from— 

(a) Representing that the device sold by it is a new cheap-type oil 
burner or that it burns cheap oil in a new way; or by the use of similar 
terms or phrases or otherwise, representing that the heating process 
employed in its open-pool or pot-type oil burners is an innovation or 
involves any new principles; or inferentially or otherwise that such 
burners operate satisfactorily with grades of oil inferior to or cheaper 
‘than the grades which should be ceed therein. 

(b) Representing that the oil burners which it sells furnish twice 
the heat rendered by coal or wood, either at half the cost or at smaller 
cost, or at all; or by statement or inference representing generally 
or without due regard to circumstances and environment that the heat 
from such oil burners is any greater than that from coal or wood or 
is any cheaper. 
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(c) Representing that any article is given “free” or as a gratuity 
when the receipt of such article is contingent upon any consideration, 
terms, or condition, as payment of money or rendering of services. 

(d) Representing by statement or inference that exclusive trade 
territory is or may be given, allotted, or reserved, either “free” or for a 
consideration or otherwise, to any person, or that agents or salespersons 
are designated for any territory or district with exclusive agency or 
selling rights therein. (Apr. 22, 1940.) 

2775. Corn and Callous Pads—History, Qualities, Comparative Data or 
Merits, Guaranteed, Opportunities, Earnings, Free Products, Etc.—Kdna 
Foster, a sole trader as American Royal Products Co., engaged in 
the sale and distribution of corn and callous pads in commerce between 
and among various States of the United States, in competition with 
other individuals and with firms, partnerships, and corporations like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set” 
forth therein. 

Edna Foster, in connection with her sale and distribution of corn 
pads or other commodities in commerce as defined by said act, agreed 
she will cease and desist from representing— 

(a) That the “Riteway” Corn and Callous Remover or any prod- 
uct of similar composition is amazing, new, marvelous, sensational, or 
different, or has outstanding or other features over all existing types; 
or that it stops pain in 3 seconds or removes corn by the roots in 3 
days or other specified time; or in any way, by statement or inference 
representing that such preparation is actually superior to or will 
accomplish more than like products on the market. 

(6) That the “Riteway” Corn and Callous Remover is “$1,000 
guaranteed”; or that sales thereof by dealers are guaranteed or “double 
money back” guaranteed; or in any other way, by statement or 
inference, representing that any money or bond in the sum of $1,000 
or other amount has been posted to secure the faithful performance 
of an undertaking in connection with the purchase or use of said 
commodity, or that there actually is any guaranty pertaining thereto. 

(c) That the sale of said product is going like wildfire for agents, 
demonstrators, or crew managers, or that an agent or vendor thereof 
can or may expect to turn $1 into $27, or make $2 to $3 an hour, 
or develop a steady and permanent big business in the marketing 
thereof; or otherwise representing, directly or by implication, that 
prospective agents, salesmen, distributors, dealers, or other repre- 
sentatives can make profits or earnings which are in excess of the 
average net profits or earnings theretofore consistently made by active 
full-time dealers or salesmen of said commodity in the ordinary and 
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usual course of business and under normal conditions and 
circumstances. 

(d) That the money-making plan offered in connection with the 
sale of said product is either wonderful or secret, or that this or the 
athlete’s foot prescription, the foot exercises or any other thing is 
given “Free” when receipt thereof is contingent upon any considera- 
tion, terms, or conditions as payment of money or rendering of - 
services, not clearly and unequivocally disclosed in direct connection 
with the making of such representation. 

(e) That a charge of 10 cents, or other amount, is intended merely 
“for mailing and handling” of a sample package when in fact such 
sum covers the full price for which said commodity is regularly 
sold and delivered; or representing that such package is worth 25 
cents or any amount in excess of that for which it is usually sold; 
or that a commodity is given “with my compliments” where money 
has been paid therefor. 

(7) That she has paid $50 or any other sum for her athlete’s foot 
prescription; or by designating it as a “$50 Formula” or in any other 
way, representing that such prescription is worth $50 or other amount 
in excess of the actual cost thereof. 

(g) That E. L. Fox is the president of American Royal Products 
Co.; or otherwise, by the use of fictitious names, titles, or designa- 
tions, representing that her business is incorporated or extensive in 
size and operation. (Apr. 22, 1940.) 

2776. Advertising Material and Corn and Callous Remover—Qualities, 
Guaranteed, Opportunities, Earnings, or Profits, Free, Etc—Van de Mark 
Advertising, Inc., a corporation, and Claude Efnor, vice president of 
said corporation, and its representative, engaged in the sale and dis- 
tribution, in interstate commerce, of advertising material consisting 
of cuts, mats, and printed or other matter prepared for promoting the 
sale by others of divers and sundry goods and commodities, in com- 
petition with other corporations and individuals and with firms and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Van de Mark Advertising, Inc., and Claude Efnor, in connection 
with any promotional activities concerning or relating to the sale of 
goods or commodities in commerce as defined by said act, agreed, and 
each of them, agreed to cease and desist from distributing, placing 
for publication, or otherwise disseminating advertising matter or mate- 
rial which contains any statement or representation to the effect— 

(a) That the “Riteway” Corn and Callous Remover or any prod- 
uct of similar composition is amazing, new, marvelous, sensational, or 
different; or that it stops pain in 3 seconds or removes corn by the 
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roots in 3 days, or other specified time; or in any way, by statement 
or inference representing that such preparation is actually superior 
to or will accomplish more than like products on the market. 

(6) That the “Riteway” Corn and Callous Remover is “$1,000 
Guaranteed”; or in any other way, by statement or inference, repre- 
senting that any money or bond in the sum of $1,000 or other amount 
has been posted to secure the faithful performance of an undertaking 
in connection with the purchase or use of said commodity, or that 
there actually is any guaranty thereof. 

(c) That the sale of said product is “going like wildfire for agents, 
demonstrators, crew managers,” or that an agent or vendor thereot 
can or may expect to “Turn $1.00 into $27.00”; or otherwise represent- 
ing, directly or by implication, that prospective agents, salesmen, 
distributors, dealers, or other representatives can make profits or 
earnings which are in excess of the average net profits or earnings 
theretofore consistently made by active full-time dealers or salesmen 
of said commodity in the ordinary and usual course of business and 
under normal conditions and circumstances. 

(d) That the money-making plan offered in connection with the 
sale of said product is either wonderful or secret, or that this or any 
other thing is given “Free” when receipt thereof is contingent upon 
any consideration, terms, or conditions, as payment of money or ren- 
dering of services, not clearly and unequivocally disclosed in direct 
connection with the making of such representation. 

(e) That a charge of 10 cents, or other amount, is intended merely 
“for mailing and handling” of a sample package when in fact such 
sums covers the full price for which said commodity is regularly sold 
and delivered; or representing that such package is worth 25 cents 
or any amount in excess of that for which it is sold by the advertiser. 
(Apr. 22, 1940.) 

2777. Toilet Vinegar—Source or Origin.—Cassell Products, Inc., a cor- 
poration, engaged in the sale and distribution of a toilet vinegar, 
among other things, in interstate commerce, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Cassell Products, Inc., in connection with the offering for sale, sale, 
and distribution of its products in commerce, as commerce is defined 
by the Federal Trade Commission Act, agreed to cease and desist 
from the use on its wrappers, tags, or other advertising media of the 
word “British” either alone or in connection with any other word or 
words, pictorial or other representation, or in any way, the effect 
of which tends or may tend to convey the belief to purchasers that 
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said product is of English origin or that it is made or manufactured 
in the British Isles, or any thereof. (Apr. 22, 1940.) 

2778. Molasses—Composition—Standard Refining Co., Inc., incor- 
porated under the laws of the State of New Jersey in February of 
1939 for the purpose of acquiring, and it did then acquire, the good 
will, trade name, and all physical assets of a business which thereto- 
fore had been conducted under the name “Standard Refining Com- 
pany” by Eleanor G. Rudiger in cooperation with Joseph H. Rudiger, 
the said individuals having become, respectively, the president and 
vice president of the aforesaid corporation following its organization. 
The said corporation now conducts and at all times since its organi- 
zation has continued to conduct the same business previously carried 
on by the said individuals, such business consisting of the sale and 
distribution of molasses, syrups, and honey in interstate commerce, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged. The above corporation entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Standard Refining Co., Inc., a corporation, and Eleanor G. Rudiger 
and Joseph H. Rudiger, as individuals and as officers of the said 
corporation, agreed that it and they and each of them, in connection 
with the offering for sale, sale, and distribution of said product in 
commerce, as commerce is defined by the Federal Trade Commission 
Act, will cease and desist forthwith from the use of the words “Extra 
Fancy Barbados Molasses” as a mark, stamp, brand, or label for 
said product which is not composed wholly of molasses originating 
in the islands of Barbados; and from the use of the word “Barbados” 
either alone or in connection with any other word or words or in any 
way as descriptive of molasses other than Barbados molasses. If said 
product is composed of a blend having Barbados molasses in sub- 
stantial quantity as an ingredient thereof and also having an ingre- 
dient or ingredients other than Barbados molasses, and the word 
“Barbados” is used to refer to such Barbados molasses content, then 
in which case the word “Barbados” shall be accompanied by some 
other word or words printed in equally conspicuous type so as to 
indicate clearly that said product is not composed wholly of Bar- 
bados molasses but is a blended preduct in which Barbados molasses 
is but one of two or more ingredients. (Apr. 23, 1940.) 

2779. Cigarettes and Lottery Devices—Lottery Schemes.—Archie Jacob- 
stein and Bessie Jacobstein, copartners trading under the firm name 
of Louisville Novelty Manufacturing Co., engaged in the sale and 
distribution of novelty merchandise including lottery devices in 
interstate commerce in competition with other firms and partner- 
ships and with individuals and corporations likewise engaged, en- 
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tered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Archie Jacobstein and Bessie Jacobstein, and each of them, in 
connection with the sale and distribution of their products in com- 
merce as defined by the Federal Trade Commission Act, agreed they 
will cease and desist from— 

(a) Supplying to or placing in the hands of others, jar deals, push 
or pull cards, punchboards, or other lottery devices either with assort- 
ments of cigarettes or other merchandise, or separately, which said 
jar deals, push or pull cards, punchboards, or other lottery devices 
are to be used, or may be used, in selling or distributing cigarettes, 
or other merchandise, to the general public. 

(6) Selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (Apr. 23, 
1940.) 

2780. Wrinkle Plasters—Qualities—Jay P. Walls, an individual trad- 
ing as Cleo-Pax, engaged in the manufacture of so-called wrinkle 
plasters and in the sale thereof under the trade name or designation 
“Cleo-Pax,” in interstate commerce, in competition with other indi- 
viduals and with firms, partnerships, and corporations likewise 
engaged, entered inte the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Jay P. Walk, in connection with the advertisement, offering for 
sale, sale, or distribution of his plaster products in commerce, as com- 
merce is defined by the Federal Trade Commission Act, agreed he 
will cease and desist from the use of any statement which directly 
asserts or imports or implies or the effect of which tends or may tend 
to convey the belief that such products, when used as directed or 
otherwise, will check or prevent the formation of wrinkles or will 


lift up sagging facial lines or cause such lines or wrinkles which 


result from age to fade away or become shallower, or that the use of 
said products will rejuvenate aged or aging skin, or eradicate, remove, 
or bring about the permanent disappearance of facial wrinkles or 
lines that result with advancing years. (Apr. 23, 1940.) 

2781. Pipes and Cigarettes—Lottery Schemes.—Briarcraft, Inc., en- 
gaged in the manufacture of pipes, and in the sale and distribution 
thereof in interstate commerce; including punchboard deals involving 
certain pipes and cigarettes; causing the same, when sold, to be 
shipped in interstate commerce, in competition with other corpora- 
tions and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
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alleged unfair methods of competition in commerce as set forth 
therein. 

Briarcraft, Inc., in connection with the sale and distribution of its 
pipes and cigarettes in commerce as defined by the Federal Trade 
Commission Act, agreed it will cease and desist from— 

(a) Supplying to or placing in the hands of others, pipes, cigarettes, 
or other merchandise, together with punchboards, push or pull cards, 
or other lottery devices, which said punchboards, push or pull cards, 
or other lottery devices, are to be used, or may be used, in selling or 
distributing such saBFoRandind to the denebal public. 

(6) Supplying to or placing in the hands of others, wa sine, 
push or pull cards, or other lottery devices, either with pipes, ciga- 
rettes, or other merchandise, or separately, which said punchboards, 
push or pull cards, or other lottery devices are to be used, or may be 
used, in selling or distributing such merchandise to the general 
public. 

(c) Selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (Apr. 23, 
1940.) 

9782. Red Cedar Shingles—Guarantee, Qualities, and Mills —Colonial 
Lumber Specialties, Inc., a corporation, engaged in the sale and dis- 
tribution of red cedar shingles in interstate commerce, in competition 
with other corporations and with individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Colonial Lumber Specialties, Inc., in connection with its sale and 
distribution of red cedar shingles or other commodities in commerce 
as defined by said act, agreed to cease and desist from— 

(a) Representing that the “early American Brand” of hand spht 
red cedar shingle is “Guaranteed 20 years against fire,” or designating 
or referring to a limited vendor’s warranty as “an unconditional guar- 
antee”; and from the use of the word “Guarantee” or the word “Guar- 
anteed” or any other word or words of similar meaning in connection 
with the advertising, offering for sale, sale, or distribution of such or 
any other products unless, whenever used, clear and unequivocal dis- 
closure be made in direct connection therewith of exactly what is 
offered by way of security and also any qualifying restrictions, 
limitations, or provisos. 

(6) By the use of expressions such as “This guarantee does away 
with all uneasiness in reference to the fire hazard,” or in any other 
way representing, directly or indirectly, that there is no danger from 
fire where the hand split red cedar shingles sold by it are used, or that 
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the same will not ignite; or representations of any kind having the 
capacity or tendency to convey the belief or create the impression that 
untreated wooden shingles have been rendered fireproof. a 

(c) The use in its trade stationery of the words “Mills in British 
Columbia, West Virginia” or other designated locality ; and from the 
use of any other word or words of similar implication the effect of 
which tends or may tend to convey the belief that it makes or manu- 
factures the products sold by it or that it actually owns and operates 
or directly and absolutely controls a plant or mill in which such 
products are made or manufactured. (Apr. 25, 1940.) 

2783. Watches, Cameras, Electric Shavers, Coffee Brewers, Etc.—Lottery 
Schemes.—Leo Pevsner, engaged in the sale and distribution of jew- 
elry and novelty goods, and of prize and premium merchandise 
together with push cards, in interstate commerce, in competition with 
other individuals and with firms, partnerships, and corporations like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Leo Pevsner, in connection with his sale and distribution of 
jewelry novelties and premium merchandise in commerce as defined 
by the Federal Trade Commission Act, agreed he will case and 
desist. from— 

(a) Selling or distributing watches, cameras, electric shavers, 
coffee brewers, or any other merchandise, so packed and assembled 
that sales of such merchandise to the general public are to be made, 
or may be made, by means of a lottery scheme, gaming device, or 
gift enterprise. 

(6) Supplying to or placing in the hands of others watches, cam- 
eras, electric shavers, coffee brewers, or other merchandise, together 
with push or pull cards, punchboards, or other lottery devices, which 
said push or pull cards, punchboards, or other lottery devices, are 
to be used, or may be used, in selling or distributing such merchandise 
to the general public. 

(c) Supplying to or placing in the hands of others push or pull 
cards, punchboards, or other lottery devices, either with watches, 
cameras, electric shavers, coffee brewers, or other merchandise, or 
separately, which said push or pull cards, punchboards, or other 
lottery devices are to be used, or may be used, in selling or distribu- 
ting such merchandise to the general public. 

(d) Selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (Apr. 25, 1940.) 

2784. Bread—Lottery Scheme.—Kaiser Baking Co., a corporation, 
trading also as Frantz Home Bakers, engaged in the making of 
bakery products, and in the sale and distribution thereof in inter- 
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state commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Kaiser Baking Co. in connection with the sale and distribution 
of its products in commerce as defined by said act, agreed to cease 
and desist from selling or otherwise disposing of such bread or other 
products or merchandise by means of a game of chance, gift enter- 
prise, or lottery scheme. (Apr. 25, 1940.) 

2785. Skin Preparation—Qualities—Theresa H. Boyer and Ann 
Bray, copartners doing business as Dated Cream Co., engaged in 
the sale and distribution of an emollient preparation designated 
“Dated Cream,” in interstate commerce, in competition with other 
partnerships and with corporations, individuals, and firms likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. | 

Theresa H. Boyer and Ann Bray, in connection with the offering 
for sale, sale, or distribution of their preparation known as “Dated 
Cream” in commerce, as commerce is defined by the Federal Trade 
Commission Act, agreed they and each of them will cease and 
desist from stating or representing, either directly or by implica- 
tion or in any other way, that the said product has healing proper- 
ties or penetrates the skin, or that it will go down deep into the 
pores and cleanse them of all foreign matter or will stimulate the 
pores to normal action, or that it activates the sebacious glands or 
does more than to cleanse the surface. Said copartners also agree 
to cease and desist from representing that said product will vitalize 
the skin or remove wrinkles or will prevent or restore sagging 
muscles or restore a substance natural to the skin. (Apr. 25, 1940.) 

2786. Flour—Lottery Schemes.—Nashville Roller Mills, a corpora- 
tion, engaged in the blending, sale, and distribution of flour and 
feedstuffs, in interstate commerce, in competition with other corpora- 
tions-and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

Nashville Roller Mills in connection with the sale and distribu- 
tion of its products in commerce, as defined by said act, agreed to 
cease and desist from— 

(a) Supplying to or placing in the hands of others, premium flour, 
or other merchandise, which is to be used or may be used to conduct 
a lottery, gaming device, or gift enterprise in the sale and distribu- 
tion of flour or other product. 
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(b) Supplying to or placing in the hands of others, pull cards, 
prize drawing cards, or other lottery devices, either with assortment 
of flour or other merchandise, or separately, which said pull cards, 
prize drawing cards, or other lottery devices are used, or may be 
used, in selling or distributing such flour or other merchandise, to 
the general public. 

(¢) Selling or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (Apr. 25, 
1940.) 

2787. Cameras and Close-Out Stocks—Syndicate, Lottery Schemes, and 
Prices—Morton J. Friedman, an individual trading as Traders Syndi- 
cate, engaged in the buying of distressed or close-out stocks of mer- 
chandise and in the sale and distribution thereof in interstate commerce, 
in competition with other individuals and with firms, partnerships, 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

Morton J. Friedman in connection with the sale and distribution 
of his products in commerce, as defined by said act, agreed to cease 
and desist from— 

(a) The use in his trade name or otherwise of the word or term 
“Syndicate” as descriptive of his business, or of any word, term, or 
expression of similar import, having the tendency or capacity to create 
the impression or convey the belief that such individual proprietorship 
is an association or group of persons combining to carry out a financial, 
industrial, or commercial project or enterprise. 

(6) Supplying to or placing in the hands of others, cameras or 
other merchandise, together with push or pull cards, punchboards, or 
other lottery devices, which said push or pull cards, punchboards, or 
other lottery devices are to be used, or may be used in selling or dis- 
tributing such cameras or other merchandise to the general public. 

(c) Supplying to or placing in the hands of others, push or pull 
cards, punchboards, or other lottery devices, either with cameras or 
other merchandise, or separately, which said push or pull cards, punch- 
boards, or other lottery devices are to be used, or may be used, in selling 
or distributing such cameras or other merchandise to the general 
public. 

(d) Selling or otherwise disposing of any merchandise by means of 
a game of chance, gift enterprise, or lottery scheme. 

(¢) Representing a camera regularly sold by him for $2.95 as “$17.50 
Value,” and from quoting a fictitious price of any article of merchan- 
dise or quoting a figure purporting to be its actual and genuine value 
which is in excess of the price for which said article is sold or can be 
obtained in the usual course of business. (Apr. 26, 1940.) 
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2788. Beverage Concentrates—Lottery Schemes.—Dainty Foods Manu- 
facturers, Inc., a corporation, engaged in the sale and distribution of 
a concentrated compound or powder designated “North Pole Ade” for 
the making of summer beverages, assembled in lottery assortments 
for the marketing thereof in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Dainty Foods Manufacturers, Inc., in connection with the sale and 
distribution of its products in commerce, as defined by said act, agreed 
to cease and desist from— 

(a) Supplying to or placing in the hands of others, assortments of 
North Pole Ade concentrates, or other merchandise, together with prize 
drawing cards or other lottery devices which said prize drawing cards 
or other lottery devices are used, or may be used, in selling or dis- 
tributing such beverage concentrates, or other merchandise, to the 
general public. 

(6) Supplying to or placing in the hands of others, prize drawing 
cards or other lottery devices either with or without assortments of 
beverage concentrates or other merchandise, or separately, which said 
prize drawing cards or other lottery devices are to be used, or may be 
used, in selling or distirbuting such concentrates, or other merchandise, 
to the general public. 

(c) Selling or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (Apr. 26, 
1940.) 

2789. Hosiery—Mills, Manufacturer, Composition, and Fictitious and 
Special Prices—Max Kaufman, sole trader as Caroline Hosiery Mills 
engaged as a jobber and retailer in the sale and distribution of hosiery 
in interstate commerce, in competition with other individuals and 
with firms, partnerships, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Max Kaufman, in connection with his sale and distribution of 
hosiery or other merchandise in commerce as defined by said act, 
agreed to cease and desist from— 

(a) The use of the word “Mills” as part of his trade name and of 
the word “Manufacturers” as descriptive of his business; and from 
the use of any other word or words of similar implication, the effect 
of which tends or may tend to convey the belief that he makes or 
manufactures the products sold by him, or that he actually owns and 
operates or directly and absolutely controls the plant or factory in 
which such products are made or manufactured. 
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(b) Representing that his place of business is in Hickory, N. C., 
or that his place of business in New York City is but a branch or 
sales office thereof; or by the use of these or any other fictitious 
designations or addresses, representing that he has a hosiery mill or 
place of business located in the cotton-mill section of the country or 
that his address in New York City is other than his sole place of 
business. 

(c) Representing that he sells men’s hosiery “at mill prices,” 
“Direct from Mill to Consumer” or “From Manufacturer to Con- 
sumer” or that he distributes “our” mills’ production to “the many 
large organizations throughout the entire United States”; or by a 
statement or inference representing in any way that his customers 
buy direct from the mill, thereby eliminating middlemen’s profits, 
or that he is a distributor for any mill in the sense of his being its 
authorized general sales agent, or that his business extends through- 
out the entire United States or includes many large organizations 
among its customers. 

(d) The use of the word “Silk” in trade indicia, advertisements, or 
otherwise, to designate or describe hose or merchandise not made 
wholly of silk, the product of the cocoon of the silk worm; and the 
use of such word “Silk” in any way which may have the tendency 
or effect to confuse, mislead, or deceive purchasers into the belief 
that products made of or containing other material are composed 
of silk. 

(e) Branding, labeling, selling, or offering for sale any product 
composed of rayon and other kinds of fiber or substances without 
full and nondeceptive disclosures of the rayon and other content of 
such products, made by accurately designating and naming each 
constituent fiber thereof in the order of its predominance by weight, 
beginning with the largest single constituent, and by giving the per- 
centage of any fiber which is present in a proportion of 5 percent or 
less by weight; for example, “Rayon, Cotton and Silk.” 

(7) Representing that the regular retail value of the hose sold by 
him is $3 per dozen; or representing in any other way that the regu- 
lar retail price or the true value of such merchandise is any amount 
in excess of the price for which he sells the same and for which 
comparable products are actually or customarily being sold in the 
retail market; or in any other way placing a fictitious or exaggerated 
valuation upon the merchandise sold and offered for sale by him. 

, (7) Representing the usual and customary price for which he sells 
his products as a “special price”; or representing in any other way 
that a price is “special” so long as no reduction or other trade con- 
cession is made therewith, (Apr. 26, 1940.) 


STIPULATIONS 1517 


2790. Copper-Steel Sheets—Qualities and Results——Carnegie-Illiuois 
Steel Corp., a corporation, engaged in the business of manufacturing 
copper-steel sheets, among other things, to be used in the construc- 
tion or manufacture of many articles, as grave vaults and caskets, 
in interstate commerce, in competition with other corporations and 
with individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Carnegie-Illinois Steel Corp. in connection with the sale and dis- 
tribution of its products in commerce, as defined by said act, agreed 
to cease and desist from the use in its advertisements and advertising 
matter or in the advertising supplied by it to others for their use of 
statements or representations which directly assert or import or 
imply— 

1. That said copper-steel sheets retain the same degree of resistance 
to deterioration caused by rust, corrosion, or pitting, resulting from 
their burial in soils generally, as they possess, when subjected only 
to atmospheric conditions above ground. 

2. That burial vaults or caskets made of “copper-steel” sheets are 
more durable or longer lived or more resistant to rust corrosion, or 
pitting (when submerged in the soils) than vaults or caskets made 
of plain steel sheets of like weight and thickness buried in soils of 
the same or similar chemical nature or action. 

3. That the said corporation has available or on file records of 
numerous disinterments which show copper-steel vaults to be in excel- 
lent condition after many years under ground. 

4. That vaults made of copper-steel have been completely proved 
by the performances of hundreds of vaults now in use. 

5. That the records show that U. S. S. Copper Steel Vaults were 
still in good condition when disinterred after from 17 to 21 years 
interment. (May 1, 1940.) 

9791. Binding Ribbons—Composition.— Reuben Berman, an individual 
trading as Arrow Seam Binding Co. and Ribbon Seam Binding Co., 
engaged in the business of cutting fabric materials into binding rib- 
bons which, after they have been carded or wound on spools or bolts, 
he sells and has sold in interstate commerce, in competition with 
other individuals and with firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Reuben Berman in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and 
desist from— t 
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1. Representing that his products, or any thereof, are or is com- 
posed of fibers or materials other than those of which the same 
actually are composed. 

2, Using the word “Taffeta” or any other silk-connoting word to 
designate a product not composed of silk, the product of the cocoon 
of the silkworm. If the product is composed in substantial part 
of silk, and the word “Taffeta” is used to designate such silk con- 
tent, then in that case, the word “Taffeta” shall be immediately accom- 
panied by some other word or words printed in equally conspicuous 
type so as to indicate clearly that said product is not composed 
wholly of taffeta or silk and which also will accurately describe each 
other constituent fiber or material of which the product is composed 
in the order of its predominance by weight, beginning with the largest 
single constituent. 

3. Invoicing, labeling, branding, advertising, or otherwise represent- 
ing its products which are composed in part of rayon without clearly 
and unequivocally disclosing in the invoices, labeling and in all adver- 
tising matter that said products contain rayon and, when said prod- 
ucts are composed in part of rayon, from failing to disclose each 
constituent fiber or material, including rayon, by name, in the order 
of its predominance by weight, beginning with the largest single 
constituent. (May 1, 1940.) 

2792. Luggage or Leather Goods—Prices——Howard Woodward, an 
individual trading as Howard Woodward & Co., engaged in the 
business of selling and distributing different types or articles of lug- 
gage or leather goods, in interstate commerce, in competition with 
other individuals and with firms, partnerships, and corporations like- 
wise engaged, entered into the following agreement to cease and de- 
sist from the alleged unfair methods of competition in commerce as 
set forth therein. 

Howard Woodward in connection with the sale and distribution of 
his products in commerce, as defined by said act, agreed to cease 
and desist from the use in his wholesale catalogs, or in any other way, 
of list prices which are not the prices at which the said products 
actually are sold to the retail dealer. (May 1, 1940.) 

2798. Electrical Goods and Supplies—Size of Business.—A merican Tele- 
vision & Radio Co., a corporation, engaged in the business of manu- 
facturing a highly specialized line of electrical goods consisting of 
vibrators, vibrator-operated and rectifier power supplies and in the 
sale and distribution of said merchandise in interstate commerce, in 
competition with other corporations and with individuals, firms. and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the*alleged unfair methods of competition 
in comerce as set forth therein. 
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American Television & Radio Co. in connection with the sale and 
distribution of its products in commerce, as defined by said act, agreed 
to cease and desist from stating or representing in its advertisements 
and advertising matter of whatever kind or description that it is the 
“World’s Largest Manufacturer” of the most complete line of elec- 
trical goods and supplies, above named, and from the use of the 
words “World’s Largest Manufacturer” or of any other words of 
similar implication, the effect of which tends or may tend to convey 
the belief that there are no other manufacturers who make or who 
are now equipped to make as complete a line of such merchandise as 
that manufactured by the said American Television & Radio Co. 
(May 1, 1940.) 

2794. Furs, Furriers’ Supplies and Silk Goods—Importers and Manufac- 
turers.—Roth, Saltzman & Co., Inc., a corporation, engaged in the 
sale of furs, furriers’ supplies, and silk goods, in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Roth, Saltzman & Co., Inc. in connection with the sale and dis- 
tribution of its products in commerce, as defined by said act, agreed to 
cease and desist from the use on its letterheads or invoices or in any 
other way of the words “Importers and Manufacturers” either alone 
or in connection or conjunction with any other word or words as 
descriptive of its business activities. It also agrees to cease and desist 
from in any way representing, as through the use of the word “Im- 
porters” that it imports the products which it offers for sale and sells, 
or through the use of the word “Manufacturers,” that it actually 
owns and operates or directly and absolutely controls the plant or 
factory in which its merchandise is made or manufactured. (May 
1, 1940.) 

2795. Blankets, Cedar Chests, Clocks, Ladies’ Apparel, Ete.—Lottery 
Schemes and Composition—Charles Barash, an individual trading as 
Louisville Novelty House, engaged in the sale and distribution of 
sundry articles of merchandise together with push cards, in inter- 
‘state commerce, in competition with other individuals and with firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Charles Barash in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and 
desist from— 

(a) Selling or distributing Indian pattern blankets, cedar chests, 
electric clocks, wrist watches, floor lamps, ladies’ “satin” pajamas 
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and gowns, princess slips, or any other merchandise, so packed and 
assembled that sales of such merchandise to the general public are 
to be made, or may be made, by means of a lottery scheme, gaming 
device, or gift enterprise. 

(b) Supplying to or placing in the hands of others, Indian pat- 
tern blankets, cedar chests, electric clocks, wrist watches, floor lamps, 
ladies’ “satin” pajamas and gowns, princess slips, or other merchan- 
dise together with push or pull cards, punchboards, or other lottery 
devices, which said push or pull cards, punchboards, or other lottery 
devices, are to be used, or may be used, in selling or distributing such 
merchandise to the general public. 

(c) Supplying to or placing in the hands of others, push or pull 
cards, punchboards or other lotter devices, either with Indian pat- 
tern blankets, cedar chests, electric clocks, wrist watches, floor lamps, 
ladies’ “satin” pajamas and gowns, princess slips, or other merchan- 
dise, or separately, which said push or pull cards, punchboards, or 
other lottery devices are to be used, or may be used, in selling or 
distributing such merchandise to the general public. 

(d) Selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. 

(e) The use of the term or phrase “pure dye” or the descriptive 
term “satin” as applied to any fiber or fabric or part of fabric unless 
such material so described is exclusively pure silk without any other 
fiber, weighting, excess finishing or dyeing materials, or loading or 
adulterating materials. If the term or phrase “pure dye” be used in 
a truthful and nondeceptive manner as descriptive of the silk content 
of a mixed fabric, it shall be accurately, clearly and unequivocally 
disclosed in immediate conjunction therewith that such term or phrase 
so employed is used as applying only to the silk content of such mixed 
fabric ; for example, “Rayon and Pure Dye Silk”; 

(7) Branding, labeling, selling, or offering for sale any product 
composed of rayon and other kinds of fiber or substances without full 
and nondeceptive disclosure, in labels, on tags, invoices and whatever 
advertising matter is used, of the rayon and other content of such 
product made by accurately designating and naming each constituent 
fiber therof in the order of its predominance by weight, beginning 
with the largest single constituent and giving the percentage of any 
fiber which is present in less than a substantial proportion and also 
taking such other steps in connection therewith as are necessary in 
the respective transactions to avoid and prevent deception. (May 1, 
1940.) 

2796. Cleaning Fluid—Qualities and Laboratories—Harry Teichlauf, 
an individual trading as Textile Laboratories, engaged in the sale of 
a cleaning fluid under the trade designation “Textilene” in interstate 
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commerce, in competition with other individuals and with firms, part- 
nerships and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Harry Teichlauf in connection with the sale and distribution of 
his products in commerce, as defined by said act, agreed to cease and 
desist from the use on his labels, or in any other way— ; 

1. Of the statements “Removes all stains,” “It is particularly excel- 
lent for Lipstick stains” or of any other statement or representation 
of similar implication when in fact, the use of such product will not 
return to their original appearance all kinds of fabric materials, 
regardless of the nature of the stain or marking to which the materials 
have been subjected ; 

2. Of the statement “It will not leave spots, rings or discoloration” 
or of any other similar representation, the effect of which tends or 
may tend to convey the belief that the said product, when applied 
only to the spot sought to be removed from certain fabrics, as weighted 
silks, will leave no ring or will not cause a resultant discoloration ; 

3. Of the word “Laboratories” as part of his trade name or in any 
way, when in fact the said Harry Teichlauf does not own and operate 
or control the laboratory in which the cleaning fluid sold by him is 
made or manufactured. (May 1, 1940.) 

2797. Pianos and Other Musical Instruments—Terms and Conditions.— 
E. E. Forbes & Sons Piano Co., Inc., a corporation, engaged in the 
retail sale of pianos and other musical instruments, in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

E. E. Forbes & Sons Piano Co., Inc. in connection with the sale 
and distribution of its products in commerce, as defined by said act, 
agreed to cease and desist from the use in its advertisements and 
advertising matter of whatever kind or description of the statement 
“No Money Down,” when in fact, a down payment generally is required 
and insisted upon in the sale of such instruments, and from the use 
of the said words or of any other words of similar implication the 
effect of which tends or may tend to convey the belief to prospective 
purchasers that the instruments offered for sale under such representa- 
tion may be purchased without the making of any down payment. 
(May 2, 1940.) 

2798. Candies, Etc.—Lottery Schemes.—Hollander, Inc., a corpora- 
tion, engaged in the manufacture of confectionery and in the sale and 
distribution thereof in assortments together with push cards, in inter- 
state commerce, in competition with other corporations and with indi- 
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viduals, firms and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Hollander, Inc., in connection with the sale and distribution of its 
products in commerce, as defined by said act, agreed to cease and desist 
from— : 

(a) Selling or distributing confections, candies, or any other mer- 
chandise, so packed and assembled that sales of such merchandise to 
the general public are to be made, or may be made, by means of a 
lottery scheme, gaming device, or gift enterprise ; 

(6) Supplying to or placing in the hands of others confections, 
candies, or other merchandise, together with push or pull cards, punch- 
boards, or other lottery devices, which said push or pull cards, punch- 
boards, or other lottery devices, are to be used, or may be used, in 
selling or distributing such merchandise to the general public; 

(c) Supplying to or placing in the hands of others push or pull 
cards, punchboards or other lottery devices, either with confections, 
candies or other merchandise, or separately, which said push or pull 
cards, punchboards, or other lottery devices are to be used, or may 
be used, in selling or distributing such merchandise to the general 
public ; 

(d) Selling, or otherwise disposing of, any merchandise by means 
of a game of chance, gift enterprise, or lottery scheme. (May 2, 1940.) 

2799. Men’s Clothing—Custom and Hand Tailored and Composition.— 
Ted Brooks Clothing Co., Inc., a corporation, engaged in the sale 
and distribution of men’s clothing, in interstate commerce, in com- 
petition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
in commerce as set forth therein. 

Ted Brooks Clothing Co., Inc. in connection with the sale and 
distribution of its products in commerce, as defined by said act, 
agreed to cease and desist from— 

(a) Representing any garments offered for sale and sold by it 
as “custom tailored” which are not in fact made to order for the 
persons buying same. 

(6) Representing any garment only partially finished by hand 
as being “hand tailored throughout”. 

(c) Selling or offering for sale any product made of rayon without 
disclosure of the fact that the material of which such product is 
composed 1s rayon, made clearly and unequivocally in the invoices 
and labeling and in all advertising matter, sales promotional descrip- 
tions or representations thereof, however disseminated or published. 
If the word “Celanese” be used to designate a product composed of 
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_ rayon, such word shall be immediately accompanied by the word 
“Rayon” printed in type equaly conspicuous so as to indicate clearly 
that said product is rayon, and if the word “Satin” is used properly 
as descriptive of the construction of a fabric composed of rayon, 
then such word shall be accurately and non-deceptively qualified by 
the word “Rayon” in type equally conspicuous; for example, “Cela- 
nese Rayon Satin.” (May 2, 1940.) 

2800. Hosiery—Mills—B. Ontra Co., Inc., a corporation, trading 
as Reggie’s Hosiery Mills, engaged in the sale and distribution of 
hosiery, in interstate commerce, in competition with other corpora- 
tions and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

B. Ontra Co., Inc. in connection with the sale and distribution of 
its products in commerce, as defined by said act, agreed to cease and 
desist from the use of the word “Mills” as part of the trade name 
under which it offers for sale or sells its products in commerce as 
defined by the said act; and from the use of the word “Mills” or 
of any other word of similar implication in any way, the effect of 
which tends or may tend to convey the belief to purchasers that the 
said corporation actually owns and operates or directly and abso- 
lutely controls the plant or factory wherein are made or manufactured 
the products offered for sale and sold by it. (May 2, 1940.) 

2801. Paint and Oil Products—Composition, Refining, Ete.—Car] L. 
Ficken, an individual trading as Noble Refining Co., engaged in the 
business of selling paint and oil products in interstate commerce, in 
competition with other individuals and with firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

- Carl L. Ficken in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and 
desist forthwith— 

1. From the use of the word “linseed” either alone or in connection 
or conjunction with the word “blended” or with any other word 
or words as descriptive of a product which is not composed of 
pure linseed oil or a blend of pure linseed oils, and from the use 
of the word “linseed” in any way, the effect of which tends or may 
tend to convey the belief that the product referred to is composed of 
pure linseed oil, when such is not the fact. 

2. From the use of the word “turpentine” either alone or in con- 
nection or conjunction with the word “blended” or with any other 
word or words as descriptive of a product which is not composed of 
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pure turpentine or a blend of pure turpentines, and from the use of 
the word “turpentine” in any way, which tends or may tend to 
cause the belief that the product referred to is composed of pure 
turpentine, when such is not the fact. 

3. From the use of the word “Refining” as part of his trade name, 
and from the use of the word “Refining” or the word “Producers” 
or of any other word of words of similar implication, when in fact, 
the said individual does not produce or refine the products sold by 
him, that is to say, does not actually own and operate or directly and 
absolutely control the refinery or factory in which said products are 
produced or refined. (May 3, 1940.) 

2802. Knitting Yarns—Composition and Factory.—Joseph A. Keller, 
an individual, trading as F. & K. Yarn Co., engaged in the sale and 
distribution of knitting yarns, in interstate commerce in competition 
with other individuals, firms, partnerships, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

Joseph A. Keller in connection with the sale and distribution of 
his products in commerce, as defined by said act, agreed to cease and 
desist from— 

1. Representing that said products, or any thereof, are composed 
of fibers or materials other than those of which the same actually 
are composed. 

2. Using the word “Cashmere” or the word “Cashiere” or of any 
other word simulating the word “Cashmere” to designate a product 
which is not composed wholly of the hair of the Cashmere goat. 

3. Using the word “silk” or “crepe” or any other silk-connoting word 
as descriptive of a product which is not composed of silk, the product 
of the cocoon of the silk worm. 

4. Using the word “tweed” as descriptive of a product which is not 

composed of wool. 
Provided, That if the product is composed in substantial part of either 
cashmere, silk or tweed, and the word “Cashmere,” “Silk,” or “Tweed” 
is used properly to describe such cashmere, silk or tweed content, then 
in that case, the said word “Cashmere,” “Silk,” or “Tweed” shall 
be immediately accompanied by some other word or words printed in 
equally conspicuous type and which accurately describes each other 
constituent fiber or material of which the product is composed in 
the order of its predominance by weight, beginning with the largest 
single constituent. 

5. Using the words “Pure Boucle” as descriptive of a product com- 
posed of rayon, or otherwise to advertise, offer for sale, sell or dis- 
tribute a product composed in whole or in part of rayon without 
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clearly and unequivocally disclosing such rayon content and, when 
the product is composed in part of rayon, from failing to ae 
each constituent fiber or material by name in the ae of its 
predominance by weight, beginning with the largest single constituent. 

6. From using the toad “Factory” or of any other word of similar 
implication, the effect of which tends or may tend to convey the belief 
that the said Joseph A. Keller makes or manufactures the products 
sold by him or that he actually owns and operates or directly and 
absolutely controls the factory or plant in which said products are 
made or manufactured. (May 3, 1940.) 

2803. Candy Bars—Food Value—F. B. Washburn Candy Corp., a 
corporation engaged in the business of manufacturing candy bars 
and in the sale thereof in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement. to cease and 
desist from the alleged unfair methods of competition in commerce as 
set forth therein. 

F. B. Washburn Candy Corp., in connection with the sale and dis- 
tribution of its products in commerce, as defined by said act, agreed 
to cease and desist from stating or representing that its said prod- 
ucts are equal in food value to either 2 eggs, 2 baked potatoes, 2 lamb 
chops, or a glass of milk. Said corporation also agreed to cease and 
desist from the use of any statement or representation, the effect of 
which tends or may tend to convey the belief that its candy bar prod- 
ucts contain food value greater that is actually the fact. (May 6, 
1940.) 

2804. Sales Promotion Plan—Lottery Devices and Earnings or Profits.— 
R. Thomas Lincoln and Henry Thompson trading as Volume Sales 
Promotion Co., engaged in the sale and distribution of a sales promo- 
tion plan known as “Swap for Cash,” in interstate commerce, in com- 
petition with other firms and partnerships and with individuals and 
corporations likewise engaged entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

R. Thomas Lincoln and Henry Thompson in connection with the 
sale and distribution of their products in commerce, as defined by said 
act, agreed to cease and desist from— 

(a) Selling or distributing sales promotion cards or any other de- 
vice so designed that their use by retail dealers constitute or may con- 
stitute the operation of a game of chance, gift enterprise, or lottery 
scheme. 

(6) Supplying to or placing in the hands of retail dealers or others, 
sales promotion cards or sales booster plans or schemes or any other 
devices which are used or which may be used without alteration or 
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rearrangement thereof to conduct a lottery, game of chance, or gift 
enterprise when distributed to the consuming public. 

(c) Furnishing or supplying to dealers display posters or circu- 
lars or other advertising literature bearing legends or statements | 
informing the public as to the manner in which said sales promotion 
cards or other lottery devices are to be or may be distributed and used. 

(d) Representing directly or by implication that prospective agents, 
salesmen, distributors, dealers, or other representatives can make 
profits or earnings within a specified period of time, which are in 
excess of the average net profits or earnings which have theretofore 
been consistently made in like periods of time by its active full-time 
agents, salesmen, distributors, dealers or other representatives in the 
ordinary and usual course of business and under normal conditions 
and circumstances. 

(e) Representing directly or by implication by the use of such 
words as “up to” “as high as,” or any words or terms of like import: 
that prospective agents, salesmen, distributors, dealers, or other rep- 
resentatives can make earnings or profits within any specified period 
of time of any amounts which are in excess of the net average earn- 
ings or profits within lke periods of time made by a substantial num- 
ber of its active full-time agents, salesmen, distributors, dealers or 
other representatives in the ordinary and usual course of business and 
under normal conditions and circumstances. (May 6, 1940.) 

2805. Casein Glue—Qualities-—L. B. Allen Company, Inc., a corpora- 
tion, engaged under the trade name “O. R. Chemical Company” in 
the sale of a casein glue, in interstate commerce, in competition with 
other corporations and with individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition in commerce as set 
forth therein. 

L. B. Allen Co., Inc. in connection with the sale and distribution of 
its products in commerce, as defined by said act, agreed to cease and 
desist from the use on its labels or in any other way of the word “wa- 
terproot” or of any other word or words of similar import as descrip- 
tive of said glue which is not, in fact, waterproof; and from the use of 
such word in any way, the effect of which tends or may tend to convey 
the belief that said product is impervious to water or its effects. 
(May 6, 1940.) 

2806. Handkerchiefs—Manufacturers——Isaiah S. Assin and Mac An- 
cona, copartners, trading as I. S. Assin & Co. engaged in the sale and 
distribution of handkerchiefs in interstate commerce, in competition 
with other firms and partnerships and with individuals and corpora- 
tions likewise engaged, entered into the following agreement to cease 
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and desist from the alleged unfair methods of competition in com- 
merce as set forth therein. 

Isaiah 5. Assin and Mac Ancona in connection with the sale and 
distribution of their products in commerce, as defined by said act, 
agreed to cease and desist from the use of the word “Manufacturers” 
as descriptive of their business. They also agree to cease and desist 
from the use of any other word or words of similar implication the 
effect of which tends or may tend to convey the belief that they make 
or manufacture the products sold by them, or that they actually own 
and operate or directly and absolutely control the plant or factory in 
which such products are made or manufactured. (May 6, 1940.) 

2807. Women’s Undergarments—Composition, Nondisclosure and Origin 
or Sponsorship.—Blossom Products Corp., a corporation engaged in 
the manufacture of women’s undergarments and in the sale and dis- 
tribution thereof, through its subsidiary, Rayon Corp. of America, in 
interstate commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Blossom Products Corp. and Rayon Corp. of America in connection 
with the sale and distribution of their products in commerce, as 
defined by said act, agreed to cease and desist from— 

(a) Misstatements of the percentage of any fiber present in any 
product offered for sale by them. 

(6) Deceptively concealing the true fiber content or failing to make 
full and nondeceptive disclosure of the fiber content of articles which 
purport to be wool; that is, have the appearance and feel of being 
wool. In a case of named fabrics which are present in less than a 
substantial amount the percentage thereof shall be given. 

(c) Using the unqualified terms “Woolywarms” or “Woolies” or 
word or expression of similar import as descriptive of garments or 
other products when the fiber thereof is not composed wholly of wool. 

(d) Attaching to merchandise sold by them, brands, labels, or other 
trade indicia bearing the name “Dr. Ames” or other fictitious name 
or symbol having the capacity or tendency to mislead or deceive pur- 
chasers or prospective purchasers as to the origin or sponsorship of 
such products. (May 8, 1940.) 

9808. Table and Kitchenware—Terms and Conditions, Connections or 
Affiliations, Promotional or Publicity Undertakings and Pottery.—Imperial 
China Co., Inc., a corporation, engaged in the business of selling table 
and kitchenware under a sales-promotional plan or scheme in inter- 
state commerce, in competition with other corporations and with indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
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following agreement to cease and desist from the alleged unfair meth- 
ods of competition in commerce as set forth therein. ; 

Imperial China Co., Inc., in connection with the offering for sale, 
sale, or distribution of its table and kitchenware in commerce, as 
commerce is defined by the Federal Trade Commission Act, agreed 
to cease and desist from the stating or representing, either directly 
or through its salesmen or agents or in any other way— e 

1. That the $60 or other deposit required to be paid by the redemp- 
tion dealer” who enters into contractual relations with the said cor- 
poration, is to be considered by such dealer only in the nature of a 
good faith bond or as a temporary deposit or as earnest money and 
that the said amount, or such part of it as has not been credited in 
connection with the purchase or ware by the said dealers, will be re- 
turned to the dealers at their request if the plan under which the ware 
is purchased proves unsatisfactory to the dealers after a 60-day trial. 

2. That the said Imperial China Co., Inc., is closely affiliated with 
Royal China Inc., or that the latter corporation owns 80 percent of 
the stock of the former corporation, or that the said two corporations 
are working in close cooperation, or that under a working agreement 
between the two corporations, Imperial China Co., Inc., has taken over 
and is now conducting the business of Royal China, Inc., in Texas or 
other designated territory and will supply the requirements of all 
customers, including those of Royal China, Inc. 

3. That the Imperial China Co., Inc., is able to and will furnish 
the same or identical patterns as those furnished by Royal China, Inc., 
so that by purchasing the sales-promotional plan offered by Imperial 
China Co., Inc., the “redemption dealer” will be able to continue to 
supply customers who have accumulated sets of the Royal China, Inc., 
patterns and who might wish to further add to such sets. 

4. That the Imperial China Co., Inc., or its salesmen, would 
obtain a specified minimum number of “cooperating dealers” who 
would agree to purchase certificates from Imperial China Co., Inc., 
and distribute the same among their own customers for redemption 
by the “redemption dealers”; that the said salesman would remain 
in the locality for a sufficient length of time to properly instruct the 
“cooperating dealers” in the operation of the plan, or would re- 
turn within a short time to give such instruction; or that news- 
paper advertising and publicity campaigns to assure the success 
of the plan would be provided or undertaken by the salesmen at the 
expense of the Imperial China Co., Inc., unless and until such 
representations actually are fulfilled. 

5. That the said Imperial China Co., Inc., owns and operates or 
controls the pottery wherein is made the table and kitchenware 
offered for sale and sold by the said corporation. (May 10, 1940.) 
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2809. Rugs—Source or Origin, Qualities and Imported—Abraham & 
Straus, Inc., a corporation, engaged in the sale and distribution of 
rugs in interstate commerce, in competition with other corporations 
and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

“Persian,” “Chinese,” and “Numdah” rugs, as known to the public 
and the trade, are made in Persia, China, and the Cashmir district 
of India, respectively, and possess the characteristic common to all 
true oriental rugs in that they are hand-woven or hand-knotted of 
colored woolen or silk yarn (with warps of cotton sometimes added), 
featured by distinctive texture, workmanship, and design, and by 
the fact that the pattern and colors appear on the back side as well 
as the front. 

A “reproduction” is a counterpart or reconstruction of something 
else. The words “Persian,” “Chinese,” and “Numdah” in adver- 
tising, labels, or other trade indicia either with or without the word 
“reproduction,” connote all the essential structure and properties 
of a genuine oriental or Chinese rug and imply that it possesses the 
special fibers and the almost universally known superior wearing 
and appearance qualities thereof. 

Abraham & Straus, Inc., in connection with its sale and distribu- 
tion of rugs in commerce as defined by said act, agreed to cease and 
desist from— - 

(a) The use in its printed or advertising matter or as a brand 
for rugs which it offers for sale and sells, of the words “Persian,” 
“Chinese,” “Numdah” or other distinctively oriental names as de- 
scriptive of rugs which are not in fact made in the countries or 
localities designated with all the essential characteristics and quali- 
ties of such rugs. 

(6) The use of the words “Persian Chinese Numdah Reproduc- 
tions,” “Persian Reproductions,” “Chinese Reproductions,” or other 
use of the word “Reproduction” as descriptive of rugs which are not 
in fact reproductions of the types named, to wit: True counterparts 
or reconstructions thereof in all particulars. 

(c) The use of the words “Persian,” “Chinese,” “Numdah,” or 
other distinctively oriental appellation in connection with any rug 
which does not contain all the inherent qualities and properties of 
such oriental and Chinese rugs, unless when properly used to de- 
scribe the design or pattern only thereof, the word “Persian,” or 
the word “Chinese” or the word “Numdah” shall be immediately 
accompanied by a word such as “design” or “pattern” printed in 
type equally conspicuous, so as to indicate clearly that only the 
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form delineated on the surface of the rug is a likeness of the type 
named; for example, “Persian Design,” “Chinese Pattern.” 

(d) The use of the words “Importers’ Surplus—Persian, Chinese, 
Numdah,” “Importer’s Close-Out of Gem-Like Reproductions—Chi- 
nese, Persians, Numdahs,” or “Imported Reproductions—Persian, 
Chinese, Numdah”; and from the use of the words “Importer’s” or 
“Imported” in connection with geographic names in any way having 
the capacity or tendency to create the impression or convey the 
belief that goods actually made in other countries are from the coun- 
tries named. If the word “Imported” or similar term be properly 
used to indicate that such goods are not of domestic origin and geo- 
graphic names are correctly used to describe the type of product 
imported, then in such case the true country of origin shall be clearly 
and nondeceptively disclosed in direct connection therewith. (May 
15, 1940.) 

2810. Rugs—Source or Origin, Qualities, Importer, Value, Ete.—Irving 
Heiney, an individual trading as Linen Mart and as Imperial Lin- 
gerie Store, engaged in the sale and distribution of rugs, in inter- 
state commerce, in competition with other individuals and with 
firms, partnerships, and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

“Chinese,” “Persian,” “Sarouk,” “Kirman,” and certain other 
oriental rugs as known to the public and trade are made in China, 
Persia, or elsewhere in the Orient and possess the characteristics com- 
mon to all true oriental rugs in that they are handwoven or hand- 
knotted of colored woolen or silk yarn (with warps of cotton some- 
times added) featured by distinctive texture, workmanship and de- 
sign, and by the fact that the pattern and colors appear on the 
reverse as well as the front or face of the rug. 

A “replica” is a duplicate—that which resembles or corresponds 
to something else. A designation “Persian Replica” as applied to a 
rug simulating or copying the design or pattern only of a Persian 
rug is misleading in that it connotes all the essential structure and 
properties of a genuine oriental rug and implies that it possesses the 
special fibers and the almost universally known superior wearing 
and appearance qualities thereof. 

Irving Heiney in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and 
desist, in his printed or advertising matter or by window display 
cards or otherwise, from— 

(a) The use of the words “Chinese,” “Persian,” “Sarouk,” “Kir- 
man,” “Karvan,” “Bagad,” “Calcutta,” “India,” “Irak,” or other dis- 
tinctively oriental names or words, or of illustrations depicting 
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oriental scenes, depictions or characters on labels, brands, or other- 
wise in connection with the rugs sold and offered for sale by him; 
and from the use of said words or illustrations or any thereof in 
any way so as to import or imply that such rugs are made or manu- 
factured of the materials and in accordance with the processes used 
in the manufacture of true oriental and/or Chinese rugs. 

(6) The use of the words “Imported Sarouk Replica,” “Imported 
Persian Replica,” “Persian Replica,” “Imported Karvan Persian Re- 
plica,” “Genuine Samarkand Chinese Replica,” or other use of the 
word “Replica” or of any similar word which imports that the 
article to which such word applies is a replica or duplicate of an 
original, as descriptive of rugs which are not in fact reproductions 
of the types named, to wit: True counterparts or reconstructions 
thereof in all particulars. 

(c) The use of the words “Chinese,” “Persian,” “Sarouk,” “Kir- 
man,” “Karvan,” “Samarkand,” “Bagad,” “Calcutta,” or other dis- 
tinctive oriental appellation in connection with any rug which was 
not made in the country or locality designated or implied and does 
not contain all the inherent qualities and properties of such oriental 
or Chinese rug, unless when properly used to describe the design 
or pattern only thereof, such word or words of oriental appellation 
shall be immediately accompanied by a word such as “Design” or 
“Pattern” printed in type equally conspicuous, so as to indicate clearly 
that only the form delineated on the surface of the rug is a likeness 
of the type named; for example, “Persian Design,” “Chinese Pattern.” 

(d) The use of the words “Imported Sarouk Replica,” “Imported 
Persian Replica,” “Genuine Imported Heavy Karvan,” or “Imported 
Karvan Persian Replica”; and from the use of the word “Imported” 
or any word of like meaning in connection with geographic names 
in any way having the capacity or tendency to create the impression 
or convey the belief that goods actually made in other countries are 
from the countries named. If the word “Imported” or similar term 
be properly used to indicate that such goods are not of domestic 
origin and geographic names are correctly used to describe the type 
of product imported, then in such case the true country of origin 
shall be clearly and nondeceptively disclosed in direct connection 
therewith. ' 

(e) Representing by the use of the word “Importer” on his sta- 
tionery or otherwise that he is an importer or directly imports his 
merchandise or goods from abroad. . 

(f) Representing the “worth” or value of any article of merchandise 
offered for sale by him to be an amount or figure which is in fact 
fictitious and in excess of the price at which such product is customarily 
offered for sale and is available to the purchasing public. (May 15, 


1940.) 
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2811. Storage Batteries—Comparative Data and Merits.—Norris Ouel- 
lette, an individual trading as Power Battery Co., engaged in the 
manufacture of storage batteries and in the sale and distribution 
thereof in interstate commerce, in competition with other individuals 
and with firms, partnerships, and corporations likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition in commerce as set forth therein. 

Norris Ouellette in connection with the sale and distribution of his 
products in commerce, as defined by said act, agreed to cease and 
desist from representing— 

(a) That his “Power Cell” or other battery of similar construction 
maintains a high voltage under excessive load; or otherwise, by state- 
ment or inference, that the terminal voltage maintained by Power 
Cell is either higher than or more enduring than that of standard 
competitive batteries on the market. 

(0) That “Power Cells,” or batteries of similar construction, charge 
fully in one-third to one-half the time required for other batteries, 
or in any specified comparative time not fully established by com- 
petent and reliable scientific evidence. (May 16, 1940.) 

2812. Jewelry—Prices—Yeblon & Co., Inc., and Hyman & Zaslav, 
Inc., engaged in the sale and distribution of jewelry and allied mer- 
chandise, in interstate commerce, in competition with other corpo- 
rations and with individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition in commerce as set forth 
therein. 

The term “list price” as applied to the sale of merchandise is an 
expression used by wholesalers and manufacturers in connection with 
their sales to the retail trade; and an indicated discount from such 
list price determines the amount which the retail dealer pays for the 
goods purchased by him. That is to say, a discounted list price con- 
notes the amount charged the dealer by a wholesaler for the item 
of merchandise. His resale price to the public, or “retail price,” is 
consequently higher, and may or may not be equal to the wholesaler’s 
original list price. 

Yeblon & Co., Inc., and Hyman & Zaslav, Inc., in connection with 
the sale and distribution of their products in commerce, as defined 
by said act, agreed to cease and desist from the use, in catalogs, 
printed matter, or in any other manner, of the terms “List Prices,” 
“Discount,” “Catalog List Price,” or “Subject to Our Regular Dis- 
tributors Discount”; or from representing in any way directly or in- 
ferentially that the prices at which they offer for sale and sell their 
various items of merchandise constitute a discount to the purchaser 
or are wholesale prices, when in fact said prices are the usual and 
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customary prices at which they sell such merchandise in the normal 
course of business. (May 16, 1940.) 

2818. Cigarettes—‘“Importing” and Source or Origin—_MM Importing 
Co., Inc., engaged in the sale and distribution of cigarettes, among 
other merchandise, in commerce in competition with other corpora- 
tions and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition in commerce as set forth 
therein. 

MM Importing Co., Inc., agreed that it will cease and desist from 
the use of the word “Importing,” as part of its corporate or trade 
name or in any other way, in connection with the offering for sale, 
sale, or distribution of products which it does not actually import. 
It also agrees to cease and desist from the use of the word “Import- 
ing” as part of the corporate or trade name under which it offers 
for sale, sells, or distributes in commerce cigarettes which are made 
or manufactured, in whole or in part, of domestically grown tobacco 
or which are manufactured in the United States of America. It 
also agrees to cease and desist from the use of the word “Importing,” 
or of any other word or words of similar implication, either alone 
or in connection with the words “Turkish Cigarettes,” or in any 
way, the effect of which tends or may tend to convey the belief to 
purchasers that said cigarettes are made wholly or in part of im- 
ported tobacco or are manufactured abroad, unless, if the said “Im- 
porting” is used in connection with the sale of cigarettes, actually 
imported by said company, which are composed wholly of imported 
tobacco, but which are made or manufactured in the United States 
of America, then in that case, it shall be disclosed, clearly and 
unequivocally, on the face of the container of the cigarettes that the 
same are domestically manufactured or that they are not of foreign 
manufacture. (May 17, 1940.) 

2814. Facial Preparations—Nature of Manufacture and Qualities.—A lex- 
andra de Markoff Sales Corp., a corporation, engaged in the sale of 
cosmetics, including facial preparations, in interstate commerce, in 
competition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Alexandra de Markoff Sales Corp., in connection with the sale 
and distribution of its products in commerce, as commerce is defined 
by the Federal Trade Commission Act, agreed to cease and desist 
from— 

1. Representing, through the use of the words “compounded by 
hand” or of any other word or words of similar import designating 
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or to purportedly describe products which are not compounded by 
hand, and from the use of the said words in any way, the effect of 
which tends or may tend to convey the belief that the products re- 
ferred to are in fact made or mixed by hand. 

2. The use of the words “Skin Food” or of any other word or words 
of similar import to designate or as descriptive of a product which 
does not in fact serve as a food or nourishment for the human skin 
or tissues, and from the use of said words in any way so as to 
import or imply that the said product will feed or nourish the skin 
or tissues to which it is externally applied. 

3. Representing that its so-called “Skin Food,” when applied to 
the skin, is absorbed by the skin with the result that the skin is fed or 
nourished or otherwise therapeutically benefited by such absorption 
of said product. 

4, Stating or representing that its products, or any thereof, will 
erase or remove lines or wrinkles from the skin, build up the tissues, 
remould the face, or restore or perpetuate youthful or firm contours 
to the face or throat. (May 18, 1940.) 

2815. Dimple-Making Device—Qualities, Patented, Nature, Etc—John 
H. Lofquist, an individual, engaged in conducting a business under 
the trade name “Darling Dimple Company” said business consisting 
of the sale of a so-called dimple-making device in interstate commerce, 
in competition with other individuals and with firms, partnerships, 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion in commerce as set forth therein. 

John H. Lofquist, in connection with the advertisement, offering 
for sale, sale or distribution of his device in commerce, as commerce is 
defined by the Federal Trade Commission Act, agreed to cease and 
desist forthwith from stating or representing— 

1. That the said device will produce permanent dimples in the face 
of the user thereof, or that any facial depression which may be 
effected through the use of said device will be other than of a tem- 
porary nature, or that such depression in the soft tissues of the 
cheeks will not promptly disappear under normal action of the facial 
muscles when the pressure exerted by the device has been removed. 

2. That the said device is the subject matter of a United States 
or other patent, unless and until such is a fact. 

3. That the said device was patented or invented by “Dr. J. H. Lof- 
quist” or that the said device contains special or scientific features 
which are the result of medical advice or services. (May 18, 1940.) 

2816. Cleaning Fluid—New Product and Qualities—lDLionel E. Sam- 
uels, individual trading as Solvosol Co., engaged in the business 
of compounding and packing a cleaning fluid and in the sale and dis- 
tribution thereof under the trade name “Solvosol” in interstate com- 
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merce, in competition with other individuals and with firms, partner- 
ships and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Lionel E. Samuels, in connection with the offering for sale, sale, or 
distribution of his cleaning fluid in commerce, as commerce is defined 
by the Federal Trade Commission Act, agreed to cease and desist from 
the use in his labels or containers or in any other way— 

1. Of the word “New” either alone or in connection with the word 
“Entirely” or “Process” or with any other word or words as descriptive 
of said product which is not in fact new. 

2. Of the phrase “Leaves No Ring” or of any statement or represen- 
tation of similar implication, the effect of which tends or may tend 
to convey the belief that the said product will not leave a ring or 
discoloration when applied only to the spot to be removed from certain 
fabrics, as for example, weighted silks. (May 18, 1940.) 

2817. Gauze Bandages—“Sterilized.”—Cra-Tex Corp., a corpora- 
tion, engaged in the business of manufacturing gauze bandages and in 
the sale thereof under the trade name “Cra-Tex” in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

Cra-Tex Corp., in connection with the offering for sale, sale, or dis- 
tribution of its products in commerce, as commerce is defined by the 
Federal Trade Commission Act, agreed to cease and desist from the 
use in its advertisements or printed matter of the word “sterilized” 
or of any other word or words of similar implication as descriptive of 
its products which are not in a state of sterility at the time of their 
removal from the package by the purchaser thereof, and from the use 
of the said word in any way, the effect of which tends or may tend to 
convey the belief that said products are free from aerobic and anaerobic 
bacteria and other microorganisms at the time of their removal from 
the package by the purchaser thereof. (May 18, 1940.) 

2818. Rugs—Source or Origin and Qualities—Stern Brothers, a cor- 
_ poration, engaged in the operation of a retail department store and in 
the sale and distribution of merchandise in interstate commerce, in 
competition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

True Oriental rugs are made in Asia and have for many years been 
well-known to the purchasing public as possessing certain character- 
istics in that they are hand-woven or hand-knotted of colored woolen 
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of silk yarn (with warps of cotton sometimes added), featured by dis- 
tinctive texture, workmanship and design, and by the fact that the 
colors and pattern appear on the backside as well as the front. 

A “replica” is a duplicate—that which resembles or corresponds to 
something else; and a “reproduction” is a counterpart or reconstruction 
of something else. Designations such as “Oriental Reproductions,” 
“American Oriental,” or “Domestic Oriental,” as applied to a rug 
simulating or copying the design or pattern only of an oriental rug, are 
misleading in that they connote all the essential structure and qualities 
of a genuine oriental rug and imply that it possesses the special fibers 
and the almost universally known superior wearing and appearance 
qualities thereof. 

Stern Brothers, in connection with its sale and distribution of 
machine-made rugs in commerce as defined by said act, agreed to cease 
and desist from— 


(a) The use of the words “Kara Kirman” or other distinctively _ 


oriental names as descriptive of rugs which are not in fact made in the 
countries or localities designated or implied with all the essential 
characteristics and qualities of such rugs. 

(6) The use of the words “Oriental Reproductions,” “Sarouk, Kir- 
man, Kashan reproductions,” “American-Made Oriental Reproduc- 
tions,” or other use of the word “Reproductions” or of any similar 
word which imports or implies that the article to which such word 
applies is a reproduction, replica, or duplicate of an original, as descrip- 
tive of rugs which are not in fact reproductions of the types indicated ; 
to wit: True counterparts or reconstructions thereof in all particulars. 

(c) The use of the words “American Oriental,” “Domestic Ori- 
ental,” or other appellation including the word “Oriental” or other 
expression indicative of an oriental type, as descriptive of a rug which 
does not contain all the inherent qualities, properties and constructive 
features of a true oriental rug. 

(d) The use of the words “Sarouk,” “Kirman,” “Kashan,” or other 
distinctively oriental appellation in connection with any rug which 
was not made in the country or locality designated or implied and does 
not contain all the inherent qualities and properties of such oriental 
rugs; unless, if properly used to describe the design or pattern only 
thereof, such word or words of oriental appellation shall be immedi- 
ately accompanied by a word such as “Design” or “Pattern” printed 
in type equally conspicuous, so as to indicate clearly that only the 
form delineated on the surface of the rug is a likeness of the type 
named; for example, “Kirman Design,” “Sarouk Pattern.” (May 
18, 1940.) 

2819. Greeting Cards—“Free Samples,” Terms and Conditions and Prod- 
ucts Sent Unordered.—Merwin B. Grogan, sole trader as M. B. Grogan 


STIPULATIONS Lose 


Co., engaged in the sale and distribution of greeting cards in inter- 
state commerce, in competition with other individuals and with firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Merwin B. Grogan, in connection with his sale and distribution of 
greeting cards or other merchandise in commerce as defined by said 
act, agreed to cease and desist from— 

(a) Advertising “free samples” or any other use of the word ”free” 
or similar expression in a manner purporting a gift or gratuity only, 
where any consideration such as payment of money, rendering of 
services, or otherwise, is required of the person receiving articles of 
merchandise sent in response to his request for such free samples or 
other gratuity. 

(6) Delivering any invoiced article of merchandise to a customer 
or prospective customer without prior notice of the terms under which 
such article is to be sent and permission first obtained to make the 
shipment; inducing a customer to order samples or other goods by 
deceptively concealing the terms of the transaction; or in any other 
way imposing a burden upon a customer or prospective customer 
either to pay for goods received by him or return the same where he 
has not been previously apprised of such conditions and consequently 
authorized the shipment. (May 18, 1940.) 

2820. Greeting Cards—‘‘Request Samples” and Terms and Conditions.— 
Harry Doehla, Senia Doehla, Margaret Doehla, and August Doehla, 
copartners, trading variously under the firm names of Bluebird 
Studios and Harry Doehla Co., engaged in the sale and distribution of 
greeting cards and other commodities in interstate commerce, in com- 
petition with other firms and partnerships and with individuals and 
corporations like engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Harry Doehla, Senia Doehla, Margaret Doehla, August Doehla, and 
each of them, agreed in connection with their sale and distribution of 
greeting cards or other merchandise in commerce as defined by said 
act, they will cease and desist from the use in their advertising matter 
of the statement “Request samples” or otherwise inviting their cus- 
tomers or prospective customers to receive sample goods unless in 
immediate connection therewith and with equal conspicuousness it be 
clearly indicated that the goods thus referred to will be billed to the 
recipient and payment required. (May 18, 1940.) 

9821. Fountain Pens—Value, Special or Limited Offers and Quality.— 
Maurice Robbin and Hilda Robbin, copartners trading as Robbin’s 
Camera Shop, engaged in the sale at retail of cards, cameras and 
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other products, including so-called “John Shannon Vacuum Filler 
Sacless Fountain Pens” in interstate commerce, in competition with 
other partnerships and with corporations, individuals, and firms 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition in commerce 
as set forth therein. 

Maurice Robbin and Hilda Robbin, in advertising, offering for 
sale, selling, or distributing their products in commerce, as commerce 
is defined by the Federal Trade Commission Act, agreed and each of 
them, to cease and desist from— 

1. Stating or representing that said products are a $3 value or of 
any other alleged valuation which is exaggerated or in excess of the 
actual value of said products or the price which the purchaser pays 
and the copartners charge for said products in the usual course of 
business. 

2. Stating or representing that the offered retail sales price of 
said product is “special” or will last for “8 days only” or any other 
time limitation, when in fact said price is the regular and customary 
price asked for said products in the usual course of business and 
without limitation as to time. 

3. Stating or representing that bona fide protection for life is 
extended and assured to the purchasers of said pens, when in fact, 
no such protection is offered and the products are not of such quality 
as to last for the period of life expectancy. 

4, The use of the statement “Your first investment is your only 
investment” or of any other statement of like import or meaning, 
when in truth, such statement is contrary to the facts. (May 18, 
1940.) 

2822. Greeting Cards—“Free Samples,’ Terms and Conditions and Prod- 
ucts Sent Unordered.—Southern Greeting Card Co., a corporation, en- 
gaged in the sale and distribution of greeting cards in interstate 
commerce, in competition with other corporations and with indi- 
viduals, firms, and partnerships, likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

Southern Greeting Card Co., in connection with the sale and dis- 
tribution of its products in commerce, as defined by said act, agreed 
to cease and desist from— 

(a) Advertising “free samples,” or any other use of the word “free” 
or similar expression in a manner purporting a gift or gratuity only, 
where any consideration such as payment of money, rendering of 
services, or otherwise, is required of the person receiving articles 
of merchandise sent in response to his request for such free samples 
or other gratuity. 
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(6) Delivering any invoiced article of merchandise to a customer 
or prospective customer without prior notice of the terms under which 
such article is to be sent and permission first obtained to make the 
shipment; inducing a customer to order samples or other goods by 
deceptively concealing the terms of the transaction; or in any other 
way imposing a burden upon a customer or prospective customer 
either to pay for goods received by him or return the same where he 
has not been previously apprised of such conditions and consequently 
authorized the shipment. (May 20, 1940.) 

2823. Men’s Shirts or Other Textile Materials—“Vat Dyed” or Quality.— 
Spiegel, Inc., a corporation, engaged in the sale and distribution of 
merchandise including men’s shirts, in interstate commerce, in compe- 
tition with other corporations and with individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

When a textile material steeped in a liquor containing a dye is 
exposed to the air, the dye is reformed by oxidation and precipitated 
in the fiber. Dyes so used are called “Vat Dyes.” Fabrics made of 
yarn dyed before being woven are referred to as “Yarn Dyed.” To 
the trade and the purchasing public the term “Vat Dyed” connotes 
a superior quality of dye coloring which commands a much higher 
price for a product than if it were yarn dyed. 

Spiegel, Inc., in connection with the sale and distribution of its 
products in commerce, as defined by said act, agreed to cease and 
desist from representing by statement or inference that yarn dyed 
shirts or other textile materials are “vat dyed,” or in any other way 
passing off as “vat dyed” any goods or merchandise not actually 
dyed by the vat process. (May 20, 1940.) 

2824. Greeting Cards—‘Free Samples”, Terms and Conditions and Prod- 
ucts Sent Unordered—Edith M. Schwer, executrix of the estate of 
Charles C. Schwer, deceased, trading as Charles C. Schwer, engaged 
in the sale and distribution of greeting cards in interstate commerce 
in competition with other individuals and with firms, partnerships, 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 

Edith M. Schwer, in connection with the sale and distribution of 
her products in commerce, as defined by said act, agreed to cease and 
desist from— 

(a) Advertising “free samples,” or any other use of the word 
“free” or similar expression in a manner purporting a gift or gratuity 
only, where any consideration such as payment of money, rendering 
of services, or otherwise, is required of the person receiving articles 
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of merchandise sent in response to his request for such free samples 
or other gratuity. 

(6) Delivering any invoiced article of merchandise to a customer 
or prospective customer without prior notice of the terms under 
which such article is to be sent and permission first obtained to make 
the shipment; inducing a customer to order samples or other goods 
by deceptively concealing the terms of the transaction ; or in any 
other way imposing a burden upon a customer or prospective cus- 
tomer either to pay for goods received by him or return the same 
where he has not been previously apprised of such conditions and 
consequently authorized the shipment. (May 21, 1940.) 

2825. Greeting Cards and Christmas Package Wrappings—‘Free Sam- 
ples”, Terms and Conditions and Products Sent Unordered.—John A. 
Hertel Co., a corporation, engaged in the sale and distribution of 
greeting cards and Christmas package wrappings, in interstate com- 
merce, in competition with other corporations and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition in commerce as set forth therein. 

John A. Hertel Co. in connection with the sale and distribution of 
its products in commerce, as defined by said act, agreed to cease and 
desist from— 

(a) Advertising “free samples,” or any other use of the word 
“free” or similar expression in a manner purporting a gift or gratuity 
only, where any consideration such as payment of money, rendering 
of services, or otherwise, is required of the person receiving articles of 
merchandise sent in response to his request for such free samples or 
other gratuity. 

(6) Delivering any invoiced article of merchandise to a customer 
or prospective customer without prior notice of the terms under 
which such article is to be sent and permission first obtained to make 
the shipment; inducing a customer to order samples or other goods 
by deceptively concealing the terms of the transaction; or in any 
other way imposing a burden upon a customer or prospective customer 
either to pay for goods received by him or return the same where he 
has not been previously apprised of such conditions and consequently 
authorized the shipment. (May 22, 1940.) 

2826. Correspondence Course in Cartooning—Indorsements or Testimo. 
nials, Success or Standing, Employment and Free Gift.— Bernard Singer- 
man, an individual trading as Raye Burns School of Cartooning, 
engaged in the business of conducting a correspondence school in 
cartooning which includes the sale and distribution of lesson material 
in interstate commerce, in competition with other individuals and 
with firms, partnerships, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
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unfair methods of competition in commerce as set forth therein. 

Bernard Singerman, in connection with the offering for sale, sale, 
and distribution of his course of instruction in cartooning in com- 
merce, as commerce is defined by the Federal Trade Commission Act, 
agreed he will cease and desist forthwith from the use in his adver- 
tisements and advertising or printed matter of whatever kind or 
description or in any other way— 

1. Of statements or representations or of letters or the reproduc- 
tion of letters purportedly written by the editor or by others associ- 
ated with magazines or publications, the effect of which tends or may 
tend to convey the belief, that such magazines or publications now 
buy thousands, or any number of cartoons yearly from the Raye Burns 
School of Cartooning, when in fact the said magazines or publications 
are not in print at the present time and have not been in print for 
some time. 

2. Of letters or the reproduction of letters purportedly received 
by the said Raye Burns without solicitation on his part from persons 
associated with magazines, syndicates, schools, and the like, so as to 
import or imply that the said publications or concerns habitually turn 
to or call upon the said Raye Burns School of Cartooning for the 
cartoonists they need, or that the said Raye Burns School of Car- 
tooning enjoys a prestige in the matter of placing its students with 
such publications or concerns which it does not have. 

3. Of statements or representations which tend or may tend to 
convey the belief that any one, whether or not he or she is possessed 
of the ability or talent to draw or to create saleable cartoons, can 
achieve success as a cartoonist or can readily find lucrative employ- 
ment, or that the students of the said Raye Burns School of Car- 
tooning are widely sought after by editors, publishers or others 
desiring to purchase cartoons. 

4. Of the statement or representation that his course in cartooning 
will be mailed as a “gift” or as “complimentary copies” to each person 
sending in $1 “to cover the expense of printing and mailing,” when 
in fact, the expense of printing and mailing the course in cartooning 
does not amount to $1 and is so much less than said amount as to 
offer the said Raye Burns a profit of such substantiality over and 
above the printing and mailing expense as to negative the statement 
or representation that the said course is either complimentary or a 
gift. (May 23, 1940.) 

2827. Sleeping Bags—Composition.— Woods Manufacturing Co., Ltd., 
a corporation, engaged in the business of manufacturing certain sleep- 
ing bags at the Ogdensburg plant and in the sale and distribution 
thereof in interstate commerce, in competition with other corpora- 
tions and with individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
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alleged unfair methods of competition in commerce as set forth 
therein. 

Woods Manufacturing Co., Ltd., in connection with the sale and 
distribution of its products in commerce, as defined by said act, 
agreed to cease and desist from the use in its advertisements and 
advertising matter of whatever kind or description of the word 
“Wider” or “Arctic,” either alone or in connection or combination 
with the word “down” as descriptive of the filler content of its prod- 
ucts which are not in fact filled with down obtained from the Eider 
duck, and from the use of the said words “Eider” or “Arctic” or of 
any other word or words of similar import, in anyway, the effect of 
which tends or may tend to convey the belief to purchasers that the 
filler of said products is composed of Eiderdown, as such term is 
generally understood and accepted to mean. Said corporation also 
agrees to cease and desist from the use, in connection with the sale, 
advertising, describing or distributing of its products, of any state- 
ment, of pictures or symbols which tend or may tend to convey the 
belief to purchasers that the filler of said products is composed of 
down obtained from wild or other water fowl, such as are referred to 
by the statement or represented by the pictures or symbols, when in 
fact, such is not the case. (May 23, 1940.) : 

2828. Aluminum Kitchen Utensils—Composition.—Enterprise Alumi- 
num Co., engaged in the manufacture of aluminum kitchen utensils 
and in the sale and distribution thereon in interstate commerce, in 
competition with other corporations and with individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition in 
commerce as set forth therein. 

Enterprise Aluminum Co. agreed that in connection with the sale 
and distribution of its products in commerce as defined by the Fed- 
eral Trade Commission Act, it will cease and desist from the use of 
the word “Silverglo” or other term of similar import to designate 
or describe its aluminum products; and from the use of such or any 
like designation or expression containing the word “Silver” with a 
capacity or tendency to create the impression or convey the belief 
to purchasers that the durability or value of such utensils is enhanced 
or affected by silver metal contained therein. (May 27, 1940.) 

2829. Coffee—Nature, Qualities, Composition and Source or Origin.—Old 
Dutch Mills, Inc., engaged in the business of roasting and blending 
coffee and in the sale and distribution thereof in interstate commerce, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition in commerce as set forth therein. 
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In the coffee trade, “Mocha” denotes a superior coffee grown in the 
Yemen district in Arabia and “Java” a superior coffee grown in 
the island of Java. Mocha has a very high and distinctive flavor 
and Java a very strong body. For many years the blend of these 
two coffees has been favorably known throughout the world, and the 
term “Mocha and Java” is generally understood to mean a blending 
of these two coffees, and is regarded by a large portion of the con- 
suming public as synonymous with all that is best in coffee. As 
the sources of supply are limited, the genuine Mocha and Java coffee 
is much more expensive than many ordinary coffees. 

Old Dutch Mills, Inc., in connection with the sale and distribution 
of its coffee products in commerce as defined by the Federal Trade 
Commission Act, agreed it will cease and desist from— 

(a) The use of the words “Mocha and Java” in its advertising, on 
its labels and containers, in oral presentations by salesmen or other- 
wise, as descriptive of its Old Dutch brand of coffee or other prod- 
uct of similar composition; and from featuring the words “Mocha” 
and “Java” in anyway which has or may have the capacity, tendency, 
or effect of conveying the belief to purchasers that a blend of these 
with other types of coffee is a pure blend of wholly Mocha and Java 
as such term is construed by the trade and consuming public. 

(6) Passing off an inferior blend of coffee as “Mocha and Java”; 
or in anyway, by adroit wording, deceptive typography, guile or 
subtlety, representing that Mocha and Java are the sole or the prin- 
cipal ingredients of a coffee product the bulk of which consists of 
cheaper grades and qualities. 

(c) The use on its invoices or trade literature of the letters 
“O DM & J” as applied to said coffee, or of other letters, terms or 
symbols importing or implying that the Old Dutch brand of coffee 
is either wholly or predominantly of Mocha and Java. 

(d) Naming, in its sales promotional representations, on its labels, 
brands, or otherwise, the minor factors of a blended coffee offered 
for sale and sold by it without first naming also, as a part of such 
descriptive statement and with equal conspicuousness, the major fac- 
tors, all in their order of predominance by bulk; for example, 
“Santos, Colombian, Mocha and Java.” (May 27, 1940.) 

2830. Sheets and Pillowcases—Source or Origin, Qualities, Patent, Man- 
ufacturers and Factory.—Equitable Embroidery Co., Inc., engaged in 
the sale and distribution of sheets and pillowcases in interstate com- 
merce, in competion with other corporations, and with individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of com- 
petition in commerce as set forth therein. 

Equitable Embroidery Co., Inc., in connection with the sale and 
distribution of its merchandise in commerce, as commerce is defined 
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by the Federal Trade Commission Act, agreed it will cease and desist 
from— 

(a) The use of the words “Madero Embroidery” or “Madero” as 
a brand, trade mark, or other sales designation of sheets, pillowcases 
or other merchandise sold by it; or the use of the word “Madero” 
or any other semblance of the word “Madeira” as descriptive of any 
article of merchandise which is not produced in the Madeira Islands 
with all the qualities and properties of genuine Madeira products. 

(6) Representing that a patent is pending on the construction 
or with reference to any other feature of the sheets and pillowcases 
which it offers for sale. 

(c) The use of the word “Manufacturers” as descriptive of its 
business; and from the use of any other word or words of similar 
implication the effect of which tends or may tend to convey the 
belief that it makes or manufactures the products sold by it, or that 
it actually owns and operates or directly and absolutely controls a 
plant or factory in Mayaguez, P. R., or elsewhere, in which such 
products are made or manufactured. (May 27, 1940.) 

2831. Rugs—Nature, Source or Origin, Imported and Qualities —Gimbel 
Brothers, Inc., a corporation, engaged in operating a retail depart- 
ment store and in the sale and distribution of merchandise in inter- 
state commerce, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition in commerce as set forth therein. 

True oriental rugs are made in Asia and have for many years 
been well-known to the purchasing public as possessing certain 
characteristics in that they are hand-woven or hand-knotted of col- 
ored woolen or silk yarn (with warps of cotton sometimes added), 
featured by distinctive texture, workmanship and design, and by the 
fact that the colors and pattern appear on the backside as well as 
the front. 

A “replica” is a duplicate—that which resembles or corresponds to 
something else; and a “reproduction” is a counterpart or recon- 
struction of something else. Designations such as “Oriental Repro- 
duction,” “Oriental Replica,” or “American Oriental,” as applied to 
a rug simulating or copying the design or pattern only of an ori- 
ental rug, are misleading in that they connote all the essential struc- 
ture and qualities of a genuine oriental rug and imply that it pos- 
sesses the special fibers and the almost universally known superior 
wearing and appearance qualities thereof. 

Gimbel Brothers, Inc., in connection with its sale and distribution 
of machine-made rugs in commerce as defined by said act, agreed 
to cease and desist from— 
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(a) The use of the words “Oriental Reproduction,” “Oriental 
Replica,” “Copies of Real Orientals,’ “Aristan Reproductions of 
Orientals,” “Imported Reproductions” of “Hand-Woven Orientals,” 
or other use of the words “Reproduction,” “Replica” or “Copies” or 
of any similar word which imports or implies that the article to 
which such word applies is a reproduction, replica, or duplicate of 
an original, as descriptive of rugs which are not in fact reproduc- 
tions of the types indicated; to wit: True counterparts or reconstruc- 
tions thereof in all particulars. 

(6) The use of the words “American Oriental” or other appella- 
tion including the word “Oriental” or other expression indicative of 
an oriental type, as descriptive of a rug which does not contain all 
the inherent qualities, properties and constructive features of a true 
oriental rug. 

(¢) The use of the word “Oriental” or other distinctly oriental 
appellation in connection with any rug which was not made in the 
country or locality designated or impled and does not contain all 
the inherent qualities or properties of such oriental rug; unless, if 
properly used to describe the design and pattern only thereof, such 
word or words of oriental appellation shall be immediately accom- 
panied by a word such as “design” or “Pattern” printed in type 
equally conspicuous, so as to indicate clearly that only the form de- 
lineated on the surface of the rug is a likeness of the type named. 

(d) The use of the words “Imported Reproductions of Hand- 
Woven Orientals”; and from the use of the word “Imported” or 
any word of like meaning in connection with geographic names 
or words in any way having the capacity or tendency to create the 
impression or convey the belief that goods actually made in other 
countries or regions are from the countries or regions named or im- 
plied. If the word “Imported” or similar term be properly used to 
indicate that such goods are not of domestic origin and geographic 
names or terms are correctly used to describe the type of product 
imported, then in such case the true country of origin shall be clearly 
and nondeceptively disclosed in direct connection therewith. (May 
29, 1940.) 
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DIGEST OF FALSE, MISLEADING, AND FRAUDULENT 
ADVERTISING STIPULATIONS! 


0727.2 Moth Repellent—Qualities, New and Earnings or Profits—The 
Puro Co., Inc., a corporation, 3107 Pine Street, St. Louis, Mo., vendor- 
advertiser, was engaged in selling a moth repellent designated Puro 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication— 


(a) That Puro will protect upholstery from damage by moths. 

(0) That Puro is brand new, an amazing discovery, is just out, contains a 
secret chemical, or by any other terminology that Puro is new or different 
from all other moth preventives. 

(c) That persons selling Puro are earning fortunes thereby, or are making 
$5 to $8 per day. 

(d) By the use of such as “up to,” “as high as,” or any words or terms of 
like import that prospective agents, salesmen, distributors, dealers, or other 
representatives can make earnings or profits within any specified period of 
time of any amounts which are in excess of the net average earnings or 
profits within like periods of time made by a substantial number of its active 
‘full-time agents, salesmen, distributors, dealers, or other representatives in 
the ordinary and usual course of business and under normal conditions and 
circumstances. 

The said The Puro Co., Inc., agreed not to publish or cause to be 
published any testimonial containing any representation contrary 
to the foregoing agreement. (April 4, 1940.) 

02269.2 Poultry Feed and Remedy—Qualities—The G. E. Conkey Co., 
a corporation, Cleveland, Ohio, vendor-advertiser, was engaged in 
selling poultry feeds and remedies designated Conkey’s Y—O Starting 
Feed and Conkey’s Y—O 32% Supplement and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

(a) That either of the products will prevent leg weakness in poultry when 
that condition is not due to a deficiency of vitamin D. 

(b) That either of the products is a competent treatment for or an effective 
remedy for an existing leg weakness, or that either of them will cure that 
condition. (Jan. 2, 1940.) 


1The stipulations in question are those of the radio and periodical division with vendor- 
advertisers. Period covered is that of this volume, namely, December 1, 1939, to May ol; 
1940, inclusive. For digests of previous stipulations, see vols. 14 to 29 of Commission’s 
decisions. « 

2 Supplemental. 
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02349.1 Correspondence Course—Opportunities—American Landscape 
School, a corporation, Plymouth Building, Des Moines, Lowa, vendor- 
advertiser, was engaged in selling a correspondence course in Land- 
scape Architecture and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication— 

(a) That the positions open in the profession of landscape architecture and 
gardening greatly exceed the number of persons qualified and available to fill 
such positions, or that the opportunities for employment in the profession of 
iandscape architecture and gardening are greater than is actually the case. 

(b) That it daily receives letters from prospective employers offering its 
students and graduates opportunities for employment in the field of landscape 
architecture and gardening, or that the opportunities for employment which 
it is able to offer its students and graduates are greater than is actually the 
case. 

It is agreed, That this supplemental stipulation as to the facts 
and agreement to cease and desist is to be taken and considered to 
be supplemental to a stipulation heretofore executed by the American 
Landscape School and accepted and approved by the Federal Trade 
Commission on March 17, 1939, and that said stipulation is to re- 
main in full force and effect, and the terms thereof are not to be 
affected in any way by this supplemental stipulation.2 (May 7, 1940.) 

02469. Typewriters—Free Trial and Comparative Data or Merits.’ 
Woodstock Typewriter Co., a corporation, Woodstock, Ill., vendor- 
advertiser, was engaged in selling typewriters designated Woodstock 
Typewriters and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication— 

(a) That a free trial may be had of a Woodstock typewriter until such time 
as a free trial is provided to all responsible persons in all localities in which 
the representation is regularly disseminated, 

(b) That, according to information in its possession, Woodstock typewriters 
were used to win most of the world’s school contests, when it does not possess 
any reliable information to that effect. (Dec. 5, 1939.) 

02470. Woolen Blankets—Nature of Manufacture—Frank E. Davis 
Fish Co., a corporation doing business under the trade name The 
Colbey Co., 93 Rogers Street, Gloucester, Mass., vendor-advertiser, was 
engaged in selling woolen blankets and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication— 

Using the word “Pre-shrunk” or any other term or words of similar import 
or meaning, to describe, designate, or in any way refer to any blanket which is 
not in fact shrink-proof or nonshrinkable, or which has not been fully Shrunk or 
preshrunk to the extent that no residual shrinkage is left therein. (Dec. 2, 1939.) 


1 Supplemental. 
4 See 28 F. 'T, C, 1857, 
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02471. Medicinal Preparation—Nature of Product and Qualities—The 
Chattanooga Medicine Co., a corporation, Chattanooga, Tenn., vendor- 
advertiser, was engaged in selling a medicinal preparation designated 
Cardui and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 

That a medicinal preparation now designated Cardui, or any other medicinal 
preparation containing substantially the same ingredients or possessing the same 
properties, whether sold under that name or any other name. 

Is an analgesic or will act immediately to relieve the pain or discomfort asso- 


ciated with menstrual distress or other functional disturbances of women. 
(Dee. 7, 1939.) 


02472. Coffee—Comparative Data or Merits—The Kroger Grocery & 
Baking Co., a corporation, 35 East Seventh Street, Cincinnati, Ohio, 
vendor-advertiser, was engaged in selling a food product designated 
Kroger’s Hot Dated Coffee and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication— 

(a) That the cost of packing coffee by any method other than that employed 
by the advertiser, is any amount in excess of the actual cost thereof. 

(b) That coffee is not as fresh as it could be if it does not have the date of 
roasting stamped on the package. 

(c) That the date stamped on the advertiser’s package or container, of itself, 
indicates to the retailer or consumer the length of elapsed time in days since the 
coffee contained therein was roasted. 

(d) That ordinary systems of dating only measure the time from warehouse 
to consumer. 

(e) That such of the advertiser’s coffee as is not sold, on or before the date 
stamped on the package, is not for sale at any price; 

(f) That the advertiser’s system of dating is “the only” method or system that 


has any meaning. 
(g) That no other coffee affords the same freshness at the time of purchase. 


(Dec. 7, 1939.) 

02474.1 Abdominal Binder—Qualities—QJ. J. McSherry, Jr., and 
Dorothy Shepard, partners trading as The Sta-Wel Belt Co., 18 East 
53d Street, New York City, vendor-advertisers, were engaged in sell- 
ing an abdominal binder designated Sta-Wel Belt and agreed, in con- 
nection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 

(a) Prevents seasickness and other travel sickness for all persons who use it. 

(b) Isa “Nerve Control Belt” or in any other manner that it controls the nerves 
or inhibits nerve impulses. 


1 Stipulation 02473 was accepted November 17, 1939, and will be found in vol. 29 at 
p. 1556. 
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The said J. J. McSherry, Jr., and Dorothy Shepard further agreed 
not to publish or cause to be published any testimonial containing any 
representation contrary to the foregoing agreement. (Dee. 11, 1939.) 

02475. Correspondence Lists—Opportunities, Special Offers, Statistical 
Data, Undertakings, Ete—Gladys Fore, an individual trading as such, 
and as The Success Club, The Sunshine Club, and the Club Supreme, 
Oxford, Fla., vendor-advertiser, was engaged in selling lists of names 
of persons desiring correspondence for social and matrimonial purposes 
and agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication— 

(a) Persons listed with her or holding membership in any of her enterprises are 
assured that golden opportunities are awaiting them. 

(b) That any offer is special unless it is less in price than the usual or regular 
price charged and limited in time. 

(c) Persons listed with her are worth any specified amounts, or have any 
specified income, or any social, business or financial standing other than that 
disclosed by competent investigation. 

(ad) The prices of the lists of names or memberships sold by her were formerly $5. 

(e) The $2 down payment in “The Sunshine Club” is used to pay for printing, 
mailing, ete., or is expended in behalf of the purchaser, or that the coupon men- 
tioned in connection with the sale of the membership in The Sunshine Club is of 
any value. 

(f) That any business owned, operated, or controlled by her as an individual 
or under a trade name, is competitive with the same business owned, operated, 
or controlled by her under any other trade name or names. (Dec. 12, 1939.) 

02476. Tissue Builder—Qualities and Nature of Product.—Walter W. 
George, an individual, 150 Nassau Street, New York City, was engaged 
in the business of conducting an advertising agency which disseminated 
advertisements for a tissue builder designed Jane Cook’s Wonder 
Tissue Creme on behalf of Jane Cook Method, Los Angeles, Calif., 
and the advertising agency agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication— 

That such a cream will increase the size of the bust or that it will correct a flat 
chest, flabby or sagging bust, scrawny neck, or an underweight condition. 

The said Walter W. George further agreed to cease and desist from 
disseminating or causing to be disseminated any advertisements which 
represent that the product heretofore designated Jane Cook’s Wonder 
Tissue Creme is in fact a “Tissue” cream, either by the inclusion of 
that word in the name for the product or otherwise. (Dec, 18, 1939.) 

02477. Course for Hair and Scalp Treatment—Nature of Product, Quali- 
ties, Results, New or Scientific Discovery, Guarantee, Etc.—Raymond F. 
Biggin, an individual doing business under the trade name Physical 
Culture Studio, 116 Church Road, Foxcroft, Philadelphia, Pa., vendor- 
advertiser, was engaged in selling a booklet prescribing a course of 
treatment for hair and scalp designated Healthy Hair and agreed, in 
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connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 


(a) That the “Healthy Hair” course of treatment for the hair and scalp, or 
any similar course of treatment sold under that name, or any other name or 
names— 


1. Employs a principle that is now used by those skilled in physical 
eulture; or 

2. Has found an application in health institutions where regular treat- 
ments may be had. 


(6) That the “Healthy Hair’ course of treatment for the hair and scalp, or 
any similar course of treatment sold under that name, or any other name or 
hames, will— 


1. Feed starved or poisoned hair roots; 
2. Remove poison from hair roots; or 
3. Restore new beauty and vigor to hair; 


(c) That the “Healthy Hair’ course of treatment for the hair and scalp, or 
any Similar course of treatment sold under that name, or any other name or 
names, will— 


1. Produce results when all other methods have failed; 
_2. Stimulate dormant circulation of the scalp; or 
8. Remove incrustations and other strictures which prevent the hair from 
growing properly. 


(d) That the “Healthy Hair” course of treatment for the hair and scalp is a 
new discovery or a scientific discovery. 

(e) That the “Healthy Hair” course of treatment for the hair and scalp, or 
any similar course of treatment sold under that name, or any other name 
or names, will— 


. Overcome scalp disorders; 

Prevent baldness; 

. Enable one to enjoy beautiful hair ; 

. Stop falling hair; 

. Cure dandruff; or 

Rid the hair of scalp and hair ailments that lead to baldness. 


Ank why H 


(f) That the “Healthy Hair” course of treatment for the hair and scalp is a 
way to avoid the risk of baldness. 
(g) That the “Healthy Hair” course of treatment for the hair and scalp is 


the one and only way to preserve hair. 

(h) That results are guaranteed. (Dec. 13, 1939.) 

02478. Medicinal Preparations—Qualities—Kress & Owen Co., a cor: 
poration, 361 Pearl Street., New York City, vendor-advertiser, was 
engaged in selling medicinal preparations designated Glyco-Thymo- 
line and Glyco-Thymoline Cough Drops and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

(a) Will prevent, in a prophylactic sense, colds, sore throats, or coughs, 
prior to the establishment of the infections which cause these conditions. 


1552 FEDERAL TRADE COMMISSION DECISIONS 


(b) Will stop, in a curative sense, colds, sore throats, or coughs, if and when 
the infections which cause these conditions have been established. 

(c) When used in a douche, is recommended as being a suitable, effective 
remedy or competent treatment for nasal catarrh, colds, sore throats, vaginal 
catarrh (leucorrhoea), or for any other condition which might be treated by the 
use of a douche without publishing or causing to be published in connection 
with all of such advertisements an adequate statement which fully discloses the 
fact that unless competent medical advice is first obtained concerning the advis- 
ability of routine, indiscriminate irrigation of the nasal, throat, mouth or vaginal 
passages, with Glyco-Thymoline, harmful effects are apt to result to individuals 
resorting to this practice. 

(d@) When used in connection with mouth acidity, or unpleasant breath, will 
be of any benefit thereto other than those benefits which are derived from its 
ability to reduce, temporarily, such mouth acidity and to diminish, temporarily, 
through such acid reduction, only that unpleasant breath which is caused by 
mouth acidity. 

(ec) Will aid in the relief of irritated and inflamed mucous membranes or be 
of any benefit thereto “in any part of the body.” 

(f) Aside from its antiacid properties, has any therapeutic properties, when 
used on the mucous membranes of the mouth, nose, throat, or vagina, beyond its 
ability to aid in cleansing or soothing and thereby helping to heal. 

(g) Will do more than temporarily reduce the offensive odor of leucorrhoeal 
discharges. (Dec. 18, 1939.) 

02479. Baby Chicks—Guaranteed, Insurance, and Inspected.—Ernest A. 
Berry, an individual, trading and doing business as Sunflower Hatch- 
ery and Sunflower Poultry Farm & Hatchery, Newton, Kans., vendor- 
advertiser, was engaged in selling baby chicks and agreed, in connec- 
tion with the dissemination of future advertising, to cease and desist 
from representing directly or by implication— 

(a) By the use of such expressions as “Livability Guaranteed” or by any 
other similar statement that he guarantees the livability of all grades of chicks 
sold by him unless and until he makes reimbursement in full for all losses by 
death. 

(0) That he carries insurance to protect his customers from loss due to 
the death of any chicks purchased from him unless and until he carries in- 
surance with an accredited insurance company for the protection of his cus- 


tomers against his failure to make reimbursement in accordance with his 
agreement. 


(c) That the breeders producing his chicks are inspected by the American 
Poultry Association until the breeders are actually inspected by an impar- 
tial representative of such Association and not in any way connected with 
his hatchery. (Dec. 18, 1939.) 

02480. Electric Fence Units—Savings or Economy, Qualities and Com- 
parative Data or Merits.—Fred F. Richards, an individual trading as 
Richards’ Electro-Fence Co., 309 North Eleventh Street, Payette, 
Idaho, vendor-advertiser, was engaged in selling various electric 
fence units designated Electro-Fence Units and agreed, in connec- 
tion with the dissemination of future advertising, to cease and de- 
sist from representing directly or by implication— 
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(a) That, by the installation of electric fences or of any Electro-Fence Unit, 
anyone can thereby effect a saving of any definite amount, irrespective of 
the amount of fencing required. 

(b) That any electric fence unit selling at a lower price than Electro-Fence 
Units, is without a built-in indicator. 

(c) That the voltage of any Electro-Fence Unit is greater than that of any 
other make, or that the voltage of competitive units, whether referred to in- 
dividually or collectively or in any manner, is less than is actually the case. 

(d) That Blectro-Fence Units are the safest to use or cost the least to 
purchase or operate. 

(e) That the use of any Hlectro-Fence controller with a single wire en- 
closure can be relied upon to confine every animal of any class of livestock, 
or any animal whose natural covering or coat would serve to insulate it from 
electric shock at the probable point of its contact with the wire. 

(f) That the warning signal device or that the mechanisms used to change 
alternating current to direct current and to permit but a small amount of cur- 
rent to reach the fence at one time are exclusive features of the Electro-Fence 
Units. (Dec. 18, 1939.) 


02481. Medicinal Preparation—Qualities, Composition, Ailments, Re- 
sults, Safety, and Laboratories—Harry Tomback, an individual, trading 
as Tomil Research Laboratories, 501 West One hundred eighty-third 
Street, New York, N. Y., vendor-advertiser, was engaged in selling 
a medicinal preparation designated Albaderm and agreed, in con- 
nection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 


(a) That the application of “Albaderm” to the skin will of itself relieve 
or can be depended upon to relieve acne, blackheads, whiteheads, or other 
skin blemishes. 

(b) That the application of “Albaderm” to the skin will “Dissolve” pimples 
or that it will cause them to disappear. 

(c) That by the repeated and continued use of “Albaderm” alone, for any 
given period of time, sufferers of pimples, acne, blackheads, or other skin 
blemishes can rid themselves permanently of these blemishes or can obtain 
permanent relief. 

(d) That “Albaderm”, or the ingredients composing it, will exert powerful 
bacteriocidal or germicidal action, or will remove bacteria infections causing 
skin blemishes. 

(e) That “Albaderm” is a product consisting of sulphides and sulphur, or 
impliedly that “Albaderm” contains any sulphur which does not exist in 
combination, as a chemical compound, with some other element. 

(f) That the sulphides in “Albaderm” will restore tone to dilated blood 
vessels, ; 

(g) That “Albaderm” contains any ingredient which is approximately one- 
third or more as actively germicidal as phenol. 

(h) That the use of “Albaderm” will be of material influence in healing 
any or all sore spots. 

(i) That acne is most generally found in people with an oily skin, or that 
an oily skin is a cause of acne, blackheads, or whiteheads. 

(j) That the application of “Albaderm” will of itself render the skin clear, 
blemish-free, beautiful, alluring, or velvety. 
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(k) That as a result of the continued application of “Albaderm” to the 
skin, one will attract those one yearns to love, or that one will become popular. 
(1) That the application of “Albaderm”, according to the directions pre- 
scribed, has brought happiness to hundreds of individuals or to any other 


specific number of individuals. 
(m) That the application of “Albaderm” to the skin is harmless in all cases. 


(n) Through the use of the words “laboratory” or “research, ” or any other 
word or words or terms of similar meaning or import as a part of any trade 
name, or in any other manner that he owns, controls, operates, conducts, or 
maintains a laboratory for the purpose of conducting researches or for manu- 
facturing, testing or experimenting with the preparation sold by him until he 
actually owns and operates a laboratory wherein he eonducts research work 
in connection with the preparation sold by him. (Dec. 19, 1939.) 


02482. Medicinal Preparations—Qualities, Nature, Association of Mem- 
bers of Medical Profession, Ete.—World’s Dispensary Medical Associa- 
tion, a corporation, 665 Main Street, Buffalo, N. Y., vendor-advertiser, 
was engaged in selling medicinal preparations designated Dr. Pierce’s 
Golden Medical Discovery and Dr. Pierce’s Favorite Prescription and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication— 

That a medicinal preparation now designated “Dr. Pierce’s Golden 
Medical Discovery” or any other medicinal preparation containing sub- 
stantially the same ingredients or possessing the same properties, 
whether sold under that name or any other name— 

(a) Will keep the digestive system in tune regardless of the system’s require- 
ments; is ap anti-acid or will counteract excess acidity of the stomach; will of 
itself build up the human system, relieve a weakened condition, tired run-down 
feeling, increase weight, pep, energy, vigor, or vitality; or is the one or only 
recognized tonic. 

That a medicinal preparation now designated “Dr. Pierce’s Favorite 
Prescription” or any other medicinal preparation containing substan- 
tially the same ingredients or possessing the same properties, whether 
sold under that name or any other name— 

(b) Is an analgesic or will act immediately or quickly to relieve the pain or 


discomfort associated with menstrual distress or other functional disturbances 
of women. 

(c) Is of any appreciable value in relieving the pain or discomfort associated 
with menstrual distress or other functional disturbances of women unless in direct 
connection therewith it is stated that such results may follow only when used for 
some length of time. 


It is further agreed that the World’s Dispensary Medical Association 
in connection with the dissemination of advertising by the means or in 
the manner above set out will cease and desist from representing— 


(d) By the use of the word “association” or word or words of similar import 
or meaning in its corporate title or otherwise that it is an association of doctors 
or medical men; 

(e) That eoraplete medical advice is given those persons who write for the 
same. (Dec. 18, 1939.) 
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02483. Neckties—Earnings or Profits, Opportunities, Nature and Quali- 
ties—Louis Kaine, an individual trading as No-Stitch Mfg. Co., 36- 
38 Thirty-eighth Street, Long Island City, N. Y., vendor-advertiser, 
was engaged in selling coated fabric neckties, designated “No-Stitch 
Ties” and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 


(a) That persons with or without selling experience can end their money wor- 
ries, make large profits immediately, earn steady incomes, or earn incomes com- 
parable to “upper bracket’? incomes. ; 

(0) That a person can make a specified number of sales in any definite period 
of time. 

(c) That No-Stitch Ties are made from a fabric recently discovered by science. 

(d) That ’such ties will not stain or that every kind of stain can be removed 
without injuring the ties. 


The said Louis Kaine further agreed to cease and desist from repre- 
senting directly or by implication— 


1. That prospective agents, salesmen, distributors, dealers, or representatives 
can make profits or earnings within a specified period of time, which are in excess 
of the average net profits or earnings which have theretofore been constantly made 
in like periods of time by its active, full-time agents, salesmen, distributors, 
dealers, or other representatives in the ordinary and usual course of business 
under normal conditions and circumstances. 

2. By the use of such words as “up to,” “as high as,” or any words or terms of 
like import, that prospective agents, salesmen, distributors, dealers, or other 
representatives, can make earnings or profits within any specified period of time 
of any amounts which are in excess of the net average earnings or profits within 
like periods of time made by a substantial number of its active, full-time agents, 
salesmen, distributors, dealers, or other representatives, in the ordinary and usual 
course of business and under normal conditions and circumstances. 

3. Any amount as being the actual earnings or profits of any specified agent, 
salesman, distributor, dealer, or other representative earned in the ordinary and 
usual course of business and under normal conditions, when such amount was 
either not actually net earnings or profits or was not made in the ordinary course 
of business and under normal conditions and circumstances. (Dec. 18, 1939.) 


02484. Shoe Polish and Dye and Shoe Cleaner—Qualities and Compara- 
tive Merits—Barton Manufacturing Co., Inc., a corporation, 4157 
North Kingshighway, St. Louis, Mo., vendor-advertiser, was engaged 
in selling a shoe polish and dye designated Dyanshine and a white 
shoe cleaner designated Barton’s White Glaze Polish and agreed, in 
connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication— 

(a) That Dyanshine will eliminate scratched and marred areas from shoe 


leather or do more than render such areas less conspicuous to casual obser- 
vation by supplying thereto a color similar to that of the leather wherein they 
occur. 

(b) That the process of recoloring, redyeing, and imparting a highly polished, 
lively finish to used shoe leather with Dyanshine is a process of restoring color 
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to such leather, or that this process is an exclusive feature found only in 
Dyanshine. 

(c) That Dyanshine or the oils thereof will render shoe leather impervious 
to water or keep it in its original condition; feed or nourish leather. 

(d) That Dyanshine causes Shoes or the leather of which they are composed 
to retain the appearance they had when new; take on the appearance of new 
shoes after being repaired one or more times; or remain in their original, new 
condition while being used. 

(e) That shoe dyes, pastes, or polishes other than Dyanshine cause shoes 
to become marred by unsightly cracks or in any manner whatsoever damage or 
detract from the appearance of the shoe leather on which they are used. 

(f) That Dyanshine exerts any influence or control in any manner whatso- 
ever over the number of times a shoe may be repaired or half-soled. 

(g) That Dyanshine will cause shoes to wear better or last longer than they 
would if Dyanshine had not been used thereon. ; 

(h) That when shoe dyes, pastes, or polishes other than Dyanshine are 
used on the shoes, the upper leather thereof will dry out, become cracked, 
lose its original appearance, become dull and lusterless, or that such shoes 
are apparently worthless as soon as the soles become worn. / 

(4) That Dyanshine will have any effect whatsoever on the outer sole, 
insole, box-toe, lining, welting, and other parts of a shoe, excluding the upper 
shoe leather, by making unqualified statements relative to its effects upon 
“shoes.” 

(7) That Barton’s White Glaze Polish will not rub off shoes after its 
application thereto. (Dec. 20, 1939.) 


02485. Food Grater and Health Booklet—Qualities, Comparative Merits, 
Guarantees, Results, Prices, Special Offers, Free, Opportunities, Ete.— 
Wilham G. Barnard, and William G. Barnard, Jr., copartners, trad- 
ing as Natural Foods Institute, 807 St. Clair Avenue NE., Cleveland, 
Ohio, vendor-advertiser, was engaged in selling a food grater desig- 
nated The Barnard Grater and a booklet designated Health Via The 
Carrot and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 

(a) That the Barnard Grater expresses juice from carrots or any other 
vegetables or fruits. 

(>) That no other instrument grates foods properly or at well. 

(c) That a carrot grated with the Barnard Grater will produce more juice 
than an orange. 

(d) That the use of the Barnard Grater is the only certain way and a quicker 
and easier method of getting all the elements from the raw carrot. 

(e) That the use of the Barnard Grater is necessary for the extraction of 
vegetable and fruit juices. 

(f) That the Barnard Grater guarantees against injury to the hands. 

(g) That carrots are more healthful than other vegetables or contain an 
unusual amount of health-producing elements, vitamins, or minerals. 

( ‘) That carrots have any specific or selective qualities or corrective or 
curative powers in the treatment of disease. 


(1) That carrots or carrot juice are remedies or competent treatments for any 
disease or disorder of the human system or body. 
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(j) That carrots or carrot juice contain vitamins D or E or that they contain 
more vitamins A, B, C, and G than any other vegetable. 

(kK) That carrots are the only vegetable that contain as much as 75 percent 
of the mineral salts found in all foods. 

(4) That carrot juice is pure, unadulterated carotene vitamin A. 

(m) That carrot juice or carrot and other vegetable juices have relieved or 
helped correct diseases or conditions, or aided in healing ills. 

(2) That carrot juice is essential for health or a health preserver. 

(o) That carrot juice has healing properties or unusual health value or helps 
counteract body toxins. 

(p) That carrot juice or a carrot-juice diet is of any specific benefit in the 
treatment or relief of any disease, infirmity, or condition. 

(q) That all vitamins and minerals are extracted by the cooking process 
and by disposing of the cooking fluid a deficiency in the diet is occasioned, result- 
ing in decayed teeth, infected tonsils, adenoids or appendix, or other diseases or 
conditions. ' 

(r) That the book “Health via the Carrot” contains tested diets or diets of 
proven therapeutic value in the treatment of disease. 

(s) That the book “Health via the Carrot” contains essential information as 
to what juice or combination of juices is best for diseases. 

(t) That the book “Health via the Carrot” contains necessary information as 
to when and in what quantities juices should be taken to secure maximum 
benefit. 

(uw) That the book “Health via the Carrot” is a guide to what vegetable juices 
will do for health. 

(v) That the book “Health via the Carrot” publishes for the first time the 
facts about the health value of carrot juice and other vegetable and fruit juices. 

(w) That the book “Health via the Carrot’ contains information concerning 
the diet, health, and disease which every person should know. 

(z) That the book “Health via the Carrot” shows how to regain or preserve 
health or points the way to health. 

(y) That the book “Health via the Carrot” contains a complete list of dis- 
eases that have been helped, together with the diets used. 

(z) That the book “Health via the Carrot” outlines proper juice diets that 
will help correct any disease, disorder, or condition. 

(aa) That the purchase of the book “Health via the Carrot” and the Barnard 
Grater has brought health to anyone. 

(ob) That vitamin A is the sunshine vitamin or that it builds up resistance 
against infectious disease. 

(cc) That carotene vitamin A has tremendous health value. 

(dd) That the Barnard Grater regularly sells for $1. 

(ee) That the book “Health via the Carrot” regularly sells for $0.50. 

(ff) That the offer of the book “Health via the Carrot” with the purchase 
of a Barnard Grater is a special offer for a limited time only. 

(gg) That the book “Health via the Carrot” is given free with the pur- 
chase of a Barnard Grater so long as the cost thereof is included in the 
purchase price of the Grater or the two sold as one article. 

(hh) That the Barnard Grater and the book “Health via the Carrot” are 
guaranteed to give satisfaction. 

(ii) That house-to-house salespeople sell the Barnard Grater quickly or easily. 

(jj) That the Barnard Grater is as near a 100 percent seller as possible. 

(kk) That the sales talk furnished salespeople sells the grater. (Dec. 20, 
1939.) 
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02486. Medicinal Preparation—Qualities.—D. S. Evans, S. B. Evans, 
and Hattie M. Evans, a copartnership, doing business under the 
firm name of Evans Drug Co., Springfield, Mo., and Medora Whinrey, 
owner, and Robert B. Whinrey, manager, doing business under the 
trade name of The Kru-Gon Co., Muncie, Ind., vendor-advertisers, 
were engaged in selling a medicinal preparation designated Kru-Gon 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implica- 
tion— 

(a) That Kru-Gon is a competent remedy in the treatment of indigestion, 
gas pains, bloating, neuritis, rheumatism, night rising, nervousness, insomnia, 
kidney trouble, stomach trouble, and run-down condition. 

(b) That Kru-Gon is a competent remedy in the treatment of constipation, 
unless limited to temporary constipation. 

(c) That Kru-Gon— 

1. “Regulates” the stomach. 
2. “Corrects” constipation ; 
3. Removes poisons from the system in a natural manner ; 
. Drives neuritis pains from the body ; 
. Gives back health; 
“Hnds” indigestion attacks; 
. “Corrects” kidney disorders ; 
. Enables one to eat and enjoy meals; 
. “Restores” appetite ; 
10. “Tones” the kidneys; 
11. Makes the stomach function properly ; 
12. Relieves rheumatism and neuritis; 
18. Gets to the very source of the trouble; 
14. Makes one feel like a different person; 
15. “Frees” one from constipation and that tired listless feeling ; 
16. Relieves nervousness ; 
17. Restores old time pep and energy; or 
18. Gives relief after other remedies had failed. (Dec. 26, 1939.) 


OMAD AB 


02487. Medicinal Preparation and Detergent—Qualities, Safety, Results, 
and New.—Martin A. Levitt, an individual operating under the trade 
name of The William A. Reed Co., 1420 Walnut Street, Philadelphia, 
Pa., vendor-advertiser, was engaged in selling two products, one a 
medicinal preparation designated Medrex Ointment, and the other a 
medicinal detergent designated Medrex Soap and agreed, in connec- 
tion with the dissemination of future advertising, to cease and desist 
from representing directly or by implication— 

(a) That Medrex Ointment, used alone or in combination with Medrex 
Soap, is a competent treatment or an effective remedy for pimples in any manner 
other than as a relief for the itching of pimples and to a limited extent as a 
skin antiseptic, fungicide, and desiccant. 

(b) That Medrex Ointment or Medrex Soap, or both, heal or clear the skin. 


(c) That either Medrex Ointment or Medrex Soap, or both, will constitute 
a competent treatment or an effective remedy for blackheads, open pores, dry 
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open sores, bumps, eczema, rashes, or “other skin conditions of external 
origin” or “other disfiguring defects,” or in any manner so as to include chafing, 
red roughened skin, chapped skin or burning feet when due to anything other 
than exposure exertion or fatigue. 

(d@) That Medrex Ointment penetrates below the surface of the skin or acts 
entirely safely or without irritations. 

(e) That Medrex Ointment “corrects,” “helps to correct,’ or “rids” the 
skin of pimples, blackheads, or any other condition, or by any other ter- 
minology, that its results are permanent. 

(f) That either of these products is a “new” preparation. (Dec. 28, 1939.) 

02488. Medicinal Preparation—Comparative Merits, Qualities, Ete— 
Pritchard & Thompson Advertising Agency, Inc., a corporation, 403 
Baroone Street, New Orleans, La., was engaged in the business of 
conducting an advertising agency which disseminated advertisements 
for a medicinal product designated H F on behalf of Gore Products, 
Inc., New Orleans, La., and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication— 

(a) That other preparations or treatments are not beneficial in the treatment 
of the condition or disease known as athlete’s foot, or will not contact or reach 
the parasites causing this disease. 

(bo) That the product H F is a remedy, a complete treatment or cure for 
this condition or disease. 

(ec) That the use of H F will— 

1. “Rid” or keep a person “rid” of this disease or condition ; 

2. Cause any part of the body to become well or healed; 

3. Eradicate the germ or germs or parasites causing this disease or 
condition ; or 

4. Kill all the germs or parasites. 

(ad) That the use of H F will cause the itching accompanying this disease 
or condition to stop or cease and that it will eliminate the desire to scratch. 

(e) That the product H F is world renowned or is the world’s most famous 
athlete’s foot medicine. 

(f) That more money has been spent for advertising H F in a given time than 
on any other athlete’s foot medicine. 


Pritchard & Thompson Advertising Agency, Inc., further agreed 
to forthwith cease and desist from disseminating or causing to be dis- 
seminated any advertisements which represent, directly or by impli- 
cation, by means of pictorial representations that the product H F 
will cause any part of the body to become well, healed, or cured. 
(Jan, 2, 1940.) 

02489. Lace Cloths—Nature of Product—Kresge Department Stores, 
Inc., a corporation operating under the trade name of The Palais 
Royal, Eleventh and G Streets NW., Washington, D. C.; vendor- 
advertiser, was engaged in selling Chinese filet banquet or dinner cloths 
designated as Tuscany Lace and agreed, in connection with the dis- 
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semination of future advertising, to cease and desist from represent- 
ing directly or by implication— 

That any banquet cloths or other articles sold by it are Tuscany lace, unless 
they are in fact true Tuscany lace. (Jan. 2, 1940.) 

02490. Betting System—Advertising Offer.— William Michael, trading 
as The Paty Publishing Co., 618 South Western Avenue, Los Angeles, 
Calif., vendor-advertiser, was engaged in selling a system for making 
selections in horse races designated The Flat Wager System and 
agreed, in connection with the dissemination of future advertising, 
to. cease and desist from representing directly or by implication— 

That the pooklet which he distributes gratuitously for advertising purposes 
contains instructions and information for making selections in horse races. 
(Jan. 2, 1940.) 


02491. Men’s Shirts—Nature of Manufacture—Harry Marks, an indi- 


vidual doing business as O. Henry Shirt Co., Greensboro, N. C., 


vendor-advertiser, was engaged in selling men’s shirts and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 

(a) That his shirts will not shrink or are otherwise preshrunk, when the 
materials used in the manufacture of said shirts have not been fully shrunk 
or preshrunk to the extent that no residual shrinkage is left therein. 

(0) That his shirts wili not fade or are manufactured from materials whose 
colors are fast, unless or until the color or dye in materials is a true fast color 
and will not fade or blanch when subjected to laundering. 


The said Harry Marks agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Jan. 9, 1940.) 

02492. Cosmetic—New and Unique, Comparative Merits, Qualities, In- 
dorsements, Ete.—-Arthur M. Donnelly and E. R. Evans, partners trad- 
ing as Donnelly Co., 5988 Easton Avenue, St. Louis, Mo., vendor-ad- 
vertisers, were engaged in selling a cosmetic designated Roll-Away 
Lotion and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 

(a) Is the only new and unique skin lotion on the market. 

(vb) Contains ingredients not used in any other lotion. 

(c) Is the only preparation which rolls off the skin. 

(d) Is efficient as a general healing preparation. 

(e) Smooths out horny, scratchy, or wrinkled skin in every instance; or 
that it does so at all when aged skin is in such conditions or when such con- 
ditions have existed over a long period of time. 

(f) Removes calluses except in cases where the cause producing the calluses 
is removed or avoided. 

(g) Possesses penetrating qualities. 


(1) Is widely recommended by doctors or that its use has been recommended 
by several or many doctors. 
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(1) Eradicates cigarette stains or that its use alone eradicates ink stains. 

(j) Is the only cleanser which will not dry the skin. 

(k) Works faster, goes farther, is heavier or creamier than all other lotions. 

(t) Is more effective than other lotions in softening and smoothing rough 
skin surfaces. 

(m) Affords complete protection to the skin against the effects of wintry 
weather and household tasks. 

(n) Whitens the skin or possesses bleaching properties. 

(o) Cleans more efficiently than soap. 


The said Arthur M. Donnelly and E. R. Evans further agreed 
that in connection with the dissemination of advertising by the means 
and in the manner above set out, they will forthwith cease and desist 
from representing, directly or by implication— 

(p) That pores in the skin have appreciable depth or are capable of holding 
a material amount of foreign substance. 


The said Arthur M. Donnelly and E. R. Evans further agreed not 
to publish or cause to be published any testimonial containing any 
representation contrary to the foregoing agreement. (Jan. 10, 1940.) 

02493. Livestock and Poultry Feeds—Qualities, Comparative Merits, 
Success, Use or Standing, Results, Ete—K. Eddie, B. D. Eddie, 
Bedar Eddie, and Pauline Eddie, copartners, trading as Superior 
Feed Mills, 2100 S. Robinson Avenue, Oklahoma City, Okla., vendor- 
advertiser, was engaged in selling various livestock and poultry feeds, 
designated Superior Chick-to-Pullet All-in-One Mash, Superior Egg 
Mash, Superior Pig and Hog Meal, Superior Hog Cubes, Superior 
Milk Producer, Superior Broiler Mash, and Dandy Kandy Sweet 
Feed Cattle Fattener and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing di- 
rectly or by implication— 

(a) That Superior Chick-to-Pullet All-in-One Mash or any other feed prepa- 
ration containing substantially the same ingredients or possessing the same 
properties, whether sold under that name or any other name— 

1. Will guard against all common chick troubles; or 
2. Will avoid the possibility of chick troubles or of set-backs or of 
disease; or 
8. Is the only feed of its type; or 
4. Excels every other chick feed or chick mash in economy of use or in 
case of feeding or in promoting growth and development; or 
. Will insure profits or will insure the lives of chicks; or 
6. Will, through its vitamin content or otherwise, prevent common chick 
diseases or common chick troubles except insofar and to the extent 
that its nutritional qualities may be of value as an aid in effecting 
such results; or 
7. Is always used by successful poultrymen or is more widely used than 
any other chick feed; or 
8. Will, through its cod liver oil content or otherwise, provide all of the 
benefits of sunshine. 
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(b) That Superior Egg Mash, or any other feed preparation containing sub- 
stantially the same ingredients or possessing the same properties, whether sold 
under that name or any other name— 

1. Will produce more eggs or will produce eggs more cheaply than any 
other feed; or 

2. Will “assure” large, uniform eggs or good egg production at the least 
feed cost, or will “assure” more eggs or healthier hens; or 

3. Is more widely used and recommended than any other ; or 

4. Can be relied upon to double the egg production of the average flock ; or 

5. Supplies, through its cod liver oil content or otherwise, all of the 
benefits of sunshine. 

(c) That one bag of Superior Pig and Hog Meal, or any other feed prepara- 
tion containing substantially the same ingredients or possessing the same 
properties, whether sold under that name or any other name, is equal in feed- 
ing value to 12 bushels of corn, or excels every other feed in promoting the 
growth and development of swine. : 

(d) That Superior Hog Cubes or any other feed preparation containing sub- 
stantially the same ingredients or possessing the same properties, whether sold 
under that name or any other name, are generally superior to any other hog 
feed and excel all other hog feeds in economy of use or in promoting weight 
gain. 

(e) That Superior Milk Producer, or any other feed preparation containing 
substantially the same ingredients or possessing the same properties, whether 
sold under that name or any other name— 

1. Is a complete feed; or 

2. Furnishes in kind and quality all ingredients supplied by fresh green 
grass; or 

3. Is the only feed containing citrus pulp; or 

4, Was the first balanced dairy feed; or 

5. Will, through its citrus pulp content, increase the appetite. 

(f) That Superior feeds give the best and cheapest results. 

(g) That they are always first with new feeds. 

(h) That, by using the various Superior feeds, prospective purchasers, ir- 
respective of the feed or ration already employed, wilk thereby realize such 
results as increased profits or greater egg production or better health and 
development of their flocks or increased hatchability or greater livability or 
better feathering or greater milk production or milk production at less cost. 

(i) That Superior Broiler Mash, or any other feed preparation containing 
substantially the same ingredients or posséssing the same properties, whether 
sold under that name or any other name, will insure against or prevent the 
possibility of cannibalism or of leg weakness or of slipped tendons. 

(j) That Dandy Kandy Sweet Feed Cattle Fattener, or any other feed 
preparation containing substantially the same ingredients or possessing the 
same properties, whether sold under that name or any other name, makes 
market top cattle quicker than any other feed. 


The aforesaid advertiser vendors further agreed not to publish 
or cause to be published any testimonial containing any representa- 
tion contrary to the foregoing agreement. (Jan. 11, 1940.) 

02494, Hand Lotion—Comparative Merits and Qualities—The Frostilla 
Co., Inc., a corporation, Elmira, N. Y., vendor-advertiser, was en- 
gaged in selling a hand lotion designated Frostilla Fragrant Lotion 
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and agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication— 


(a) That competitive lotions in general leave a sticky or gummy residue. 

(0) That the ingredients in Frostilla Fragrant Lotion are definitely known 
to be more costly than those employed in competitive lotions generally, when 
such is not, in fact, definitely known. 

(c) That Frostilla Fragrant Lotion or any other preparation containing sub- 
stantially the same ingredients or possessing the same properties whether sold 
under that name or any other name. 

1. Excels other hand lotions in general in producting such beneficial re- 
sults as it is capable of effecting or accomplishes such results where 
other lotions generally fail; or 

2. Prevents the nail cuticle from becoming rough or ragged; or 

5. Is effective for every case of parched skin or for every case of red- 
dened hands; or 

4. Tones or stimulates the skin or does more than aid in conditioning the 
skin; or 

5. Is “the” perfect hand lotion; or 

6. Keeps hands young looking; or 

. Is most always preferred where hand lotions are tested side by side. 


~] 


The said The Frostilla Co., Inc., further agree not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Jan. 12, 1940.) 

02495. Matrimonial Agency—Comparative Merits, Special Offers, Ete.— 
J. EK. Hershner, an individual trading as Exchange Publishing Co., 
3827 Main St., Kansas City, Mo., vendor-advertiser, was engaged in 
selling lists of names, memberships and information in a matrimonial 
agency and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 

(a) That his facilities for placing one in correspondence or bringing about 
marriages are greater or better than those of any other matrimonial bureau 
or offer any better chances of success; 

(b) That any offer is “special” unless it is less in price than the usual or 
regular price charged and is limited in time; 

(c) That his statements relating to the financial or other standing, educa- 
tion, character, occupation or profession of those whose names appear on such 
lists are other than the mere statements of those persons themselves, in the 
absence of some reasonable investigation into the truth or falsity of such 
statements. 

The said J. E. Hershner agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Jan. 12, 1940.) 

02496. Medicinal Preparation—QualitiesA. C. Stonestreet, and 
W. F. Stonestreet, copartners, trading as Sampson Medicine Co., 
Winston-Salem, N. Car., vendor-advertisers, were engaged in selling 
a medicinal preparation designated Cook’s C. C. C. and agreed in 
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connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 


That a medicinal preparation now designated as Cook’s Cc. C. C. or any 
other medicinal preparation containing substantially the same ingredients or 
possessing the same properties, whether sold under that name or any other 
name, is of therapeutic value in cases of kidney trouble, or diarrhea, or flux, 
or ague, or female weakness, or phthisic, or cuts or burns, or in any condi- 
tion where the skin is lacerated, or is of any therapeutic value for any ex- 
ternal condition, unless its value is expressly limited to the temporary sympto- 
matic relief of such condition and then only where and to the extent that the 
symptoms of such condition may be relieved by the use of a counterirritant, 
or is of any therapeutic value for any internal condition unless its value is 
expressly limited to the temporary symptomatic relief of such conditions and 
then only where and to the extent that the symptoms of such condition may 
be relieved by the use of a carminative. 


The said A. C. Stonestreet and the said W. F. Stonestreet further 


agreed not to publish, or cause to be published, any testimonial con- 


taining any representation contrary to the foregoing statement. 
(Jan. 16, 1940.) 

02497. Medicinal Preparation—Qualities, Results and Remedy.—B. 
rank Senseman, an individual, 5300 Lancaster Ave., Philadelphia, 
Pa., advertiser-vendor, was engaged in selling a medicinal preparation 
designated Dr. Senseman’s Calf Scours Remedy and Dr. Senseman’s 
Calf Scour Powder and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication— 

That a medicinal preparation now designated “Dr. Senseman’s Calf 
Scours Remedy” and “Dr. Senseman’s Calf Scour Powder,” or any 
other preparation containing substantially the same ingredients, or 
possessing the same properties, whether sold under said names or any 
other name or names— 

(a) Is an effective treatment or competent remedy for the disease known as 
white scours or scours. 

(b) Is a proven product. 

(c) Restores to normal the intestines of calves afflicted with the disease known 
as white scours or scours. 

It is further agreed by B. Frank Senseman that in connection with 
the dissemination of advertising by the means and in the manner above 
set out, he will forthwith cease and desist from representing by the 
use of the word “Remedy” in the trade name of his preparation, or 
any other word or words of similar import or meaning, in designating 
said preparation, that the same is a remedy for white scours or scours. 

The said B. Frank Senseman further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Jan. 15, 1940.) 
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02498. Medicinal Preparations—Nature, Qualities, Ailments, Ete.— 
Harold Hain, an individual trading as Hain Pure Food Co., 604 San 
Mateo St., Los Angeles, Calif., vendor-advertiser was engaged in sell- 
ing medicinal preparations designated Hain Col-Lax and Hain Colon 
Food and agreed in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 

(a) That Hain Col-Lax: 

1. Is a laxative food or is a natural laxative; or 

2. Will effect a change in intestinal flora; or 

3. Is not capable of producing any degree of irritation; or 

4. Is efficacious or harmless in all cases of intestinal disorders. 

(6) That defecation of three or four times daily is essential in the elimination 
of putrefaction or toxemia. 

(c) That Hain Col-Lax will do more than relieve constipation. 

(d) That colitis, ulcers, appendicitis, nervous breakdowns or other diseases 
and pathological conditions are the direct result of auto-intoxication, unless it 
is stated that such is merely the opinion of some medical authorities. 

(e) That putrefaction cannot occur in an acid environment or in a carbo- 
hydrate enyironment or that the predominance of acid forming bacteria will cause 
the system to be free of toxic poisons. ; 

(f) That the use of Hain Colon Food will completely eliminate putrefaction 
or, through changing the intestinal flora or otherwise, clear the blood stream 
of toxic wastes and regulate the entire system. 

(g) That “many foods” and dust in the air are full of “putrefactive”’ germs. 


Harold Hain further agreed to cease and desist from designating 
in any way his lactose dextrin product as a colon food. 

The said Harold Hain further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Jan. 17, 1940.) 

02499. Medicinal Preparation—Qualities and New.—Vadsco Sales 
Corp., a corporation, 2109 Borden Ave., Long Island City, N. Y., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Quinlax and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication— 

(a) Is a competent or effective treatment to stimulate circulation or to 
eliminate acids through the pores. 

(b) Treats “seven” symptoms or phases of a cold or is an effective treatment 
or remedy for all of the symptoms which usually accompany colds. 

(c) Is‘a complete treatment or an effective remedy for colds. 

(d) Ig a new preparation on the market or affords a new method for treating 
colds or their symptoms. 

(e) Is ideal or especially suitable for children. (Jan, 16, 1940.) 
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02500. Cereal—Composition and Qualities—General Mills, Inc., a cor- 
poration, trading as Sperry Flour Co., Chamber of Commerce Build- 
ing, Minneapolis, Minn., vendor-advertiser, was engaged in selling a 
cereal designated Wheat Hearts and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication— 

(a) That the amount of wheat germ in a package of Wheat Hearts is 
equivalent to the amount of wheat germ in any specified quantity of wheat 
when such quantity of wheat has a wheat germ content greater than that of 
a package of Wheat Hearts. 

(b) That its product Wheat Hearts has a Vitamin B: content greater than 
any other cereal. 

(c) That the caloric value of its product Wheat Hearts is directly trans- 
missible into or is an equivalent of bodily energy or vitality. 

(d) That any amount of Wheat Hearts will supply a quota of vitamin B; 
unless the amount stated is in accord with scientific determinations. 


The said General Mills, Inc., further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Jan. 19, 1940.) : 

02501. Lubricating Oil—Qualities, Test, Results and Comparative 
Merits—The McAlester Fuel Co., a corporation, McAlester, Okla., 
vendor-advertiser, was engaged in selling an oil designated as Para- 
nay Motor Oil and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication— 


(a) That Paranay Motor Oil possesses qualities never before known in any 
oil. 

(6) That the so-called “Miracle Test” is the best test ever devised for 
determining the lubricating qualities of motor oils. 

(c) That the strength of the oil film alone on motor bearings determines the 
quality of lubrication obtained from any oil, and the ability of any oil to 
prevent excessive friction. 

(d) That Paranay Motor Oil has the toughest film in oildom and the longest 
life. 

(e) That the use of Paranay Motor Oil will cause the motor to produce 
more pep, mileage, horsepower and speed, or quicker acceleration, greater hill- 
climbing ability, a cooler motor and less engine wear than all other motor 
oils. 

(f) That the use of Paranay Motor Oil will result in almost no repair bills. 

(g) That more Paranay Motor Oil clings to the motor bearings and for a 
longer period of time than all other motor oils and affords better protection 
to the motor bearings than all other motor oils. 

(h) That Paranay Motor Oil prevents the excessive friction and wear in 
the motor caused by other oils, especially while breaking in the motor. 

(i) That Paranay Motor Oil will keep an automobile, tractor, truck, or 
any other machine running just as smoothly, powerfully or economically the sec- 
ond, third or fourth year as it ran the first year. 
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The said The McAlester Fuel Co. agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (Jan. 19, 1940.) 

02502. Women’s Coats—Nature, Quality, Earnings or Profits, Ete.—Her- 
man Korach, an individual doing business under the trade name of 

_H. Korach Co., 809 West Roosevelt Road, Chicago, Ill., vendor-adver- 
tiser, was engaged in selling women’s coats and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 


(a) Using the word “Pony” or any other word that simulates “Pony” in 
sound or spelling; or the words “lamed” or “lambed” or any other word con- 
taining the letters “Lam” or simulating the word “Lamb” in sound or spelling; 
or the word “Persian,” or any word that simulates “Persian” in sound or spell- 
ing; or the word “Koracal,” or any word that simulates ‘“‘Karakul’” or “‘Caracul’” 
in sound or spelling; or the words “Seal” or “Seal Plush,” or any other words or 
terms that contain the word “Seal” or any word that simulates “Seal” in sound or 
spelling; or the name of any animal, pelt or fur to designate any cloth coat or 
garment that is not made of the pelt or fur of the animal designated, unless 
immediately preceded by the words “Cloth imitation of” in clear, plain con- 
spicuous type. 

(6) Representing that his coats are the original genuine Koracal coats. 

(c) Representing that his coats previously designated “Koracal” are new or 
novel. 

(d) Representing that his coats will satisfy a woman’s longing for a fur coat. 

(e) Representing he has developed a strange new material that looks exactly 
like fur. 

(f) Representing that hundreds of women in any one locality are eager to buy 
his coats. 

(g) Representing that his salespersons or agents purchase his coats at a price 
permitting them to charge a customer a very excessive price and at the same time 
having said customer believe that she is obtaining a bargain. 

(h) Representing by the use of such words as “up to,” “as high as,” or any 
words or terms of like import that prospective agents, salesmen, distributors, 
dealers, or other representatives can make earnings or profits either in cash 
amounts or percentage of profit within any specified period of time or otherwise 
of any amounts which are in excess of the net average earnings or profits within 
like periods of time or otherwise made by a substantial number of his active 
full-time agents, salesmen, distributors, dealers or other representatives in the 
ordinary and usual course of business and under normal conditions and 

circumstances. 


Herman Korach further agreed that in his future advertising, where 
a word or phrase is used in connection with a specific claim or rep- 
resentation of earnings or profits by way of qualification or limitation, 
such word, words, or phrases will be made equally as clear and plain as 
the specific claim or claims which they purport to limit or qualify. 

Herman Korach further agreed that in computing the period of 
time during which specified earnings or profits were made he will 


1568 FEDERAL TRADE COMMISSION DECISIONS 


include all of the time actually used for demonstrations, solicitations, 
and any other services performed in connection with either the sale, 
delivery, or collection of the purchase price by the particular agent, 
salesman, distributor, dealer, or other representative who is alleged to 
have made such earnings or profits. 

The said Herman Korach agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Jan. 19, 1940.) 

02503. Fumigant, Insecticide and Rodent Control—Safety, Comparative 
Merits, Qualities and Results—Innis, Speiden & Co., a corporation, 117 
Liberty St., New York City, vendor-advertiser, was engaged in selling 
a fumigant, insecticide and rodent control designated Larvacide and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication— 

(a) That Larvacide is a safer fumigant, unless conspicuous notice is given 
in direct connection with every claim for safety, that all fumigants are a deadly 
poison, but by Larvacide’s capacity to produce tears warns persons to get away 
from it. 

(b) That Larvacide is generally a more effective fumigant than other similar 
products. 

(c) That Larvacide provides complete control of pests; or completely extermi- 
nates bugs, moths, every flying and crawling pest, including rats and mice. 

(d) That Larvacide when used on lumber or other forest products will effect a 
permanent or continued freedom from insect life. 

(e) That Larvacide has generally no equal as a fumigant or insecticide. 

(f) That Larvacide is the most powerful fumigant yet developed. 

(g) That one fumigation a year with Larvacide will provide protection from 
moths unless it is clearly stated in direct connection with such representation that 
usual general spot treatment is needed. 


(h) That the use of Larvacide to fumigate machinery will result in egg-free 
flour made by such machinery. 


(1) That Laryacide penetrates every berry in every bushel of wheat. 


The said Innis, Speiden & Co. agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Jan. 19, 1940.) 

02504. Dental Plate Reliner—Qualities and New.—J. D. Hagey, an 
individual trading as Plast-O-Dent Co., 2631 Woodward Ave., Detroit, 
Mich., vendor-advertiser, was engaged in selling a dental plate reliner 
designated Plast-O-Dent, formerly known as Dr. Johnson’s Plate 
Reliner, and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 


(a) That plates can be refitted by using Plast-O-Dent. 

(b) That Plast-O-Dent is healing or kindly to the tissues. 

(c) That this product will perfect the fit of dental plates. 

(d) That the simplicity of its application assures its success. 
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(€) That Plast-O-Dent will eliminate in every instance the discomfort and 
embarrassment due to loose plates. 
(f) That it is an amazing, new discovery. 


The said J. D. Hagey agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the 
foregoing agreement. (Jan. 19, 1940). 

02505. Medicinal Preparations—Manufacturer and Qualities—Herman 
R. Wild, Robert M. Wild and Harry F. Thompson, copartners, trading 
as Wild Drug Co., 405 Ninth St., Huntington, W. Va., were engaged 
in selling medicinal preparations designated Wild’s Cold Capsules and 
Wild’s Cough Syrup and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication— 

(a) That they, individually or collectively, manufacture or compound the 
product, Wild’s Cold Capsules, or the product, Wild’s Cough Syrup. 

(0) That the product, Wild’s Cold Capsules, or any other medicinal prepara- 
tion containing substantially the same ingredients or possessing the same 
properties whether sold under that name or any other: 

1. Has a tonic effect or tones the system, or is of value in building up 
body resistance; or 

2. Will stop colds, or prevent their development, or will stop the con- 
gestion of a cold, or is a remedy for colds. 

3. Will provide relief from colds unless expressly limited to relief of 
certain of the symptoms of a cold; or that all of the ingredients 
in said product are harmless. 

(c) That Wild’s Cough Syrup, or any other medicinal preparation containing 
substantially the same ingredients, or possessing the same properties, whether 
sold under that name or any other— 

1. Will prevent the development of colds. 

2. Will relieve bronchial troubles or colds unless relief is expressly 
limited to certain of the symptoms of a cold or of bronchial 
troubles; or 

8. Will stop any cough, or will afford relief from a cough regardless of 
its severity. 


The said Herman R. Wild, the said Robert M. Wild and the said 
Harry F. Thompson, further agreed not to publish, or cause to be 
published, any testimonial containing any representation contrary 
to the foregoing agreement. (Jan. 26, 1940.) 

02506. Birth Control Device—Qualities—Scientific Instruments, Inc., 
a corporation, 3410 West 60th Pl., Chicago, Ill., vendor-advertiser, was 
engaged in selling a birth control device designated The Rule of Life 
and agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication: 

That the Rule of Life, or O-K Calendar, or any other device operating upon the 
same theory, provides a method of complete, or any definitely stated percentage, 
of birth control. 
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The said Scientific Instruments, Inc., agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Jan. 29, 1940.) 

02507. “Scalptone”—Ailments and Qualities—Packer’s Tar Soap, 
Inc., a corporation, 101 West Thirty-first Street, New York City, 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Scalptone, and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication— 

(a) By direct statement or by inference that all dandruff is due to an infec- 
tion with Pityrosporon ovale or any other organism, or that dandruff is usually 


due to such an infection. 
(b) That “Scalptone” used either alone or in combination with any other 


product will “eradicate” dandruff, “prevent” dandruff, “cure” dandruff, or “rid” 
the scalp of dandruff or in any other way, directly or impliedly, that it will 
permanently elimnate or eradicate dandruff from the head of the user. 

(c) That “Scalptone” will “arrest” falling of the hair, or by any other termi- ~ 
nology that the use of “Scalptone” prevents loss of hair or increases the growth 
of hair, except when clearly qualified and limited to such results as, according 
to the consensus of reliable medical authority, may be achieved by the action of 
this product in cleansing the scalp and stimulating the circulation of the hair 
follicle. 

(d) That the use of “Scalptone” will assure healthful scalp conditions or 
keep the hair healthy, or that it constitutes a complete scalp treatment. 

(e) That “Scalptone” disinfects the scalp. 

(f) That wetting of the hair is a contributing cause or is to any substantial 
degree responsible for 6 out of 10 cases of baldness, or that experts so believe, 
or that experts generally are of the opinion that baldness is due to wetting of 
the hair. 

(g) That dandruff is generally the cause of baldness, or that any organism 
is recognized as “the dandruff germ.” 


The said Packer’s Tar Soap, Inc., further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Feb. 1, 1940.) 

02508. Deodorant—Results and Qualities—The Odo-Ro-No Co., Inc., 
a corporation, 191 Hudson Street, New York City, vendor-advertiser, 
was engaged in selling a deodorant designated Odorono and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 

That the results to be obtained from the use of Odorono are unqualified, 
immediate, and absolute as implied by such words and phrases as “no possibil- 
ity,” “insure,” “stop,” “instantly,” and “always.” 

The said The Odo-Ro-No Co., Inc., further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Feb. 1, 1940.) 
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02509. Radio Devices—Qualities, Free and Laboratories—M. Maltz, an 
individual trading as Wonder-Tone Laboratories, 7078 North Clark 
Street, Chicago, Ill., vendor-advertiser, was engaged in selling two 
mechanical devices designated Wonder-Tone Line Noise Eliminator 
and Wonder-Tone Aerial Eliminator, and agreed, in connection with 
the dissemination of future advertising, to cease and desist from rep- 
resenting directly or by implication— 

That these devices designated Wonder-Tone Line Noise Elimina- 
tor and Wonder-Tone Aerial Eliminator, or any other device or de- 
vices, the same or similarly constructed on the same or similar 
mechanical principles, made for the same or similar purposes, whether 
sold under the above names or any other name or names, attached to a 
radio receiving set— 

(a) Will improve radio reception on all kinds of radio receiving sets; 

(6) That Wonder-Tone Line Noise Eliminator will under all circumstances or 
under all conditions eliminate or have any effect in overcoming audible inter- 
ference coming in over the antenna, power line or by the use of the Wonder-Tone 


Aerial Eliminator. 

(¢c) That Wonder-Tone Line Noise Eliminator will eliminate or have any effect 
in overcoming audible interference coming in over the ground system. 

(d) That Wonder-Tone Line Noise Eliminator or Wonder-Tone Aerial Elimi- 
nator are new inventions or are different from other devices used for the same 


urpose. 
es That Wonder-Tone Line Noise Eliminator with or without the use of the 
Wonder-Tone Aerial Eliminator will insure cleartone reception of broadcasts 
over distant radio stations. i 
It is hereby further agreed that M. Maltz in advertising, selling or 
offering for sale any article of merchandise in commerce will cease and 
desist from: 


(f) Representing that Wonder-Tone Aerial Eliminator is given free or that any 
other item of merchandise regularly included in a combination offer is given free 
when the price or cost of such item is included or recovered in the selling price 


charged for said combination offer. 
(g) The use of the word “Laboratories” in his trade name unless and until he 


owns and operates a laboratory under the supervision of a person or persons com- 
petent to conduct scientific research and experiments. 

The said M. Maltz agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the fore- 
going agreement. (Feb. 5, 1940.) 

02510. Medicinal Preparation—Qualities and Results.—Iod-Ise Manu- 
facturing Co., Inc., a corporation, Martin Avenue, Clifton, N. J., ven- 
dor-advertiser, was engaged in selling a medicinal product designated 
Tod-Ise, and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 
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(a) That the product is an “iodine” corn remover or an “jodine” discovery 
or an “iodine” preparation. 

(b) That the product “ends” or “stops” soreness or pain, or from otherwise 
representing or implying that it will afford permanent relief. 

(c) That the product will rid one of corns or prevent their return. 

(d) That the product heals tissue. 

The said Iod-Ise Manufacturing Co., Inc., further agreed tc 
cease and desist from the use of any and all advertising claims of 
whatever nature which directly or indirectly represent that the 
actual removal of corns is due in any way to the iodine content of 
its product. 

The said Iod-Ise Manufacturing Co., Inc., further agreed not to 
publish or cause to be published any testimonial containing any 
representation contrary to the foregoing agreement. (eb. 13, 1940.) 

02511. Psychology Course and Charm—Qualities, Guaranteed, Success, 
and Use or Standing.—Ada Roehr, trading as M. Williams, box 637, 
Jersey City, N. J., vendor-advertiser, was engaged in selling a medal 
designated Success Emblem, printed instructions designated The Life- 
time Guide, and printed affirmations and agreed, in connection with 
the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

(a) That the alleged psychological teachings embodied in The Lifetime Guide 
and printed affirmations, if followed, will enable one to attain love, or the love 
of a special person; success, prosperity, a new start in life, a good position, 
health, happiness, honor, confidence, increased income, the mastery of difficult 
occupations, money, fidelity of a companion, correction of all troubles, influence, 
and easy living, good luck, a removal of bad luck, increased salary; the 
return of a friend, husband, wife, relative, or loved one; the power to solve 
all problems; power over neighbors, friends, enemies, or anything; power 
to overcome jealousy, power to banish sickness, power to overthrow evil 
influence, power to stop others from taking advantage of one’s kind dispo- 
sition; power to cause undesirable persons to leave, move, or go away; or 
power to get whatever one wants; or do other than offer instructions designed 
to influence the mental attitude of the student. 

(b) That the material considered herein is guaranteed. 

(c) That the material considered herein is used throughout the world. 

(d) That by following the iastructions offered in the material considered 
herein one is sure to attain success and happiness. 

(¢) That the material considered herein is being used daily by thousands 
of people. 

The said Ada Roehr agreed not to publish or cause to be published 
any testimonial containing any representation contrary to the fore- 
going agreement. (Feb. 13, 1940.) 

02512. Medicinal Preparation—Qualities and New.—Kirkwood Labora- 
tories, Inc., a corporation, Clifton, N. J., vendor-advertiser, was en- 
gaged in selling a medicinal preparation designated Har-Ex Capsules, 
and agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication— 
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That a medicinal preparation now designated Har-Ex Capsules, 


or any other medicinal preparation containing substantially the same 
ingredients or possessing the same properties, whether sold under that 
name or any other name is— 

(a) A competent or effective remedy for hay fever, rose fever, or asthma; 

(b) A “new” medicine or a “new” method of treatment; 

(c) “Quick” to ease suffering or sneezing from hay fever or rose fever, or 
“quick” to give relief from trouble due to local irritation; or 

(d@) That the misery of rose fever, hay fever, or asthma is “ended” by its use. 

The said Kirkwood Laboratories, Inc., further agreed not to pub-. 
lish or cause to be published any testimonial containing any repre- 
sentations contrary to the foregoing agreement. (Feb. 17, 1940.) 

025138. Poultry Remedy—Qualities and Maker—C. E. Twombly, an 
individual, 146 Mystic Avenue, Medford, Mass., vendor-advertiser, 
was engaged in selling a poultry remedy designated Cankerine, and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication— 

(a) That the product is sure in action. 

(6) That the product will cure canker in pigeons or poultry. 

(c) That by use of the product a canker can be removed without bleeding 
or sorepess. 

(d) That the product is prepared by him unless and until he actually 
compounds it. 

The said C. E. Twombly further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Feb. 17, 1940.) 

02514. Poultry Remedy—Qualities and Comparative Merits—C. A. 
Blair, Jr., an individual trading as Farmco Chemicals, care of Jop- 
lin Globe Publishing Co., Joplin, Mo., vendor-advertiser, was en- 
gaged in selling a poultry remedy designated Farmco Poultry 
Tablets, and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 

That a medicinal preparation now designated Farmco Poultry 
Tablets, or of any other medicinal preparation containing substan- 
tially the same ingredients or possessing the same properties, whether 
sold under that name or any other name in commerce— 

(a) Is an effective or competent treatment to fight, combat, or prevent fowl 
cholera, diarrhea, flu, coccidiosis, roup, typhoid, or blackhead ; or to stop poultry 
losses; or to build healthy flocks; or to strengthen growing chicks ; or 

(b) Is the very best poultry antiseptic tablet or is beneficial in combating 
coccidiosis, roup, brooder pneumonia, tuberculosis, blackhead (in turkeys), flu, 


colibacillosis, diarrhea, cholera, typhoid; or 
(c) Is a competent or effective treatment to prevent infection of poultry. 


(Feb. 19, 1940.) 
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02515. Rebuilt Automobile Tires—Size, History, Guaranteed, Safety 
and Qualities—Apex Tire, Inc., a corporation, 505 Central Avenue, 
Pawtucket, R. I., vendor-advertiser, was engaged in selling rebuilt 
automobile tires designated Apex Rebuilt Tires, and agreed, in con- 
nection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 


1. That Apex Tire, Inc., is America’s largest quality tire rebuilders until 
such is the fact established by competent evidence. 

2. That Apex Tire, Inc., is the world’s largest rebuilder of tires until such 
is the fact established by competent evidence. 

3..That Apex Tire, Inc., is the pioneer of the tire-rebuilding industry. 
. That Apex Rebuilt Tires are guaranteed against all road hazards. 
. That Apex Rebuilt Tires carry a new-tire guarantee. i 
. That Apex Rebuilt Tires are unconditionally guaranteed for 6 months. 
. That all Apex Rebuilt Tires are guaranteed against road hazards. 

8. That Apex Rebuilt Tires are as safe or durable as new tires or that they 
will save their owners 50 percent or nearly 50 percent of new-tire costs or that 
they will give the same trouble-free service as first-line new tires. 


AO oP 


The said Apex Tire, Inc., agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Heb. 20, 1940.) 

02516. Soap—Tested, Indorsements or Approval, Qualities and Composi- 
tion.—Manhattan Soap Co., Inc., a corporation, 441 Lexington 
Avenue, New York City, vendor-advertiser, was engaged in selling 
a soap designated Sweetheart Toilet Soap and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

(a) That research experts or laboratories have tested, in connection with 
their quality ratings of soaps, all brands of soap. 

(bo) That beauty experts endorse the use of Sweetheart Toilet Soap. 

(c) That doctors advise or prescribe the use of Sweetheart Toilet Soap. 

(d) That the use of Sweetheart Toilet Soap will cause the skin to become 
healthy or keep the skin healthy. 


(e) That the use of Sweetheart Toilet Soap will cause one to become or 
stay young. 


(f) By the use of such terms as “skin diet,” or any other words, phrases, 


or methods, that Sweetheart Toilet Soap contains anything which will nourish 
or feed the skin. 


(g) That Sweetheart Toilet Soap performs anything new or marvelous. 

(h) That any premium is gold plated when in fact it is gold electroplated. 

The said Manhattan Soap Co., Inc., agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Feb. 26, 1940.) 

02517. Hosiery—Qualities, Composition, Nature of Manufacture, Oppor- 
tunities, Earnings or Profits, Ete—H, J. Esch, an individual doing busi- 
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ness under the trade name of Plymouth Hosiery and Plymouth 
Sales Co., Plymouth Building, Minneapolis, Minn., vendor-adver- 
tiser, was engaged in selling hosiery, and agreed, in connection 
with the dissemination of future advertising, to cease and desist 
from representing directly or by implication— 


(a) That Plymouth Hosiery is new improved hosiery, stronger in the foot, 
possesses a built-in quality, more stretch, or wears longer than other hose 
manufactured and offered for sale to the purchasing public; or possesses many 
exclusive features not offered by stores or other direct-selling companies. 

(6) That hosiery all parts of which are not knitted entirely from the 
thread manufactured from the cocoon of the silkworm is silk or pure silk. 

(c) That hosiery knitted on a bar less than 15 inches in size is out-size 
of regular hosiery. 

(d) That portions of his hosiery are lisle, when the thread used in knitting 
said portions of hosiery do not meet the standards required for lisle. 

(e) That certain of his hosiery made with a mock seam up the back has a 
fashion seam up the back. 

(f) That portions of his hosiery are linen, when the yarn from which said 
portions of hosiery are knitted contains fibers other than linen. 

(g) That Plymouth socks will outwear two pairs of ordinary socks. 

(h) That certain of his brands of hosiery are not sold by any other direct- 
selling company. 

(i) That no retail store can possibly compete with Plymouth prices. 

(j) That salespersons selling Plymouth hosiery make a sale at practically 
every call with little difficulty, cannot help succeeding to obtain orders, most of 
which run 6 to 12 pairs of hose. 

(k) That he provides his salespersons with a business that means a lifetime 
prosperity. 

(1) That prospective agents, salesmen, distributors, dealers, or other repre- 
sentatives can make profits or earnings within a specified period of time which 
are in excess of the average net profits or earnings which have theretofore been 
consistently made in like periods of time by his active full-time agents, salesmen, 
distributors, dealers, or other representatives in the ordinary and usual course 
of business and under normal conditions and circumstances. 

(m) By the use of such words as “up to”, “as high as”, or any words or terms 
of like import that prospective agents, salesmen, distributors, dealers, or other 
representatives can make earnings or profits within any specified period of time 
of any amounts which are in excess of the net average earnings or profits within 
like periods of time made by a substantial number of his active full-time agents, 
salesmen, distributors, dealers, or other representatives in the ordinary and 
usual course of business and under normal conditions and circumstances. 

(n) Any amount as being the actual earnings or profits of any specified agent, 
salesmen, distributor, dealer, or other representative earned in the ordinary and 
usual course of business and under normal conditions, when such amount was 
either not actually net earnings or profits or was not made in the ordinary 
course of business and under normal conditions and circumstances. 


H. J. Esch further agreed that in computing the period of time 
during which specified earnings or profits were made he will include all 
of the time actually used for demonstrations, solicitations, and any 

260605"—41—vol, 30 —102 


1576 FEDERAL TRADE COMMISSION DECISIONS 


other services performed in connection with either the sale, delivery, 
or collection of the purchase price by the particular agent, salesman, 
distributor, dealer, or other representative who is alleged to have 
made such earnings or profits. 

The said H. J. Esch agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Feb. 26, 1940.) 

02518. Stock Remedies—Qualities—Dairy Association Co., Inc., a cor- 
poration, Lyndonville, Vt., vendor-advertiser, was engaged in selling 
stock remedies designated Bag Balm and Kow Kare, and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 


(a) That Bag Balm is completely antiseptic. 

(b) That Bag Balm is healing unless limited to its aid to nature in the process 
of healing. 

(c) That Bag Balm is a competent treatment or effective remedy for acute 
mastitis or inflamed or caked udders, unless limited to its value as a massage 
and counterirritant. 

(d) That Bag Balm cannot taint milk. 

(e) That Kow Kare will prepare a cow for freshening or prevent calving 
disasters, unless limited to such aid as it may afford these conditions when cows 
are not assimilating or digesting feed properly. 

(f) That Kow Kare will assure any specific increase in milk production or 
profits. 


The said Dairy Association Co., Inc., further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Feb. 26, 1940.) 

02519. Spark Plug Cleaner—Qualities, Comparative Merits, Opportuni- 
ties, Earnings or Profits, Status, Ete.—L. B. Patterson and Jack Wolfe, 
trading as Ace Equipment Co., Walnut Building, Des Moines, Iowa, 
vendor-advertisers, were engaged in selling a spark-plug cleaner des- 
ignated Ace Spark Plug Cleaner, and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication— 

(a) That a spark-plug cleaner, now designated Ace Spark Plug Cleaner, or 
any other device of substantially the same construction or possessing the 
same mechanism, whether sold under that name or any other name, will clean 
a spark plug or a set, or any number of spark plugs, in less time than it ac- 
tually takes for the average auto mechanie to clean such plugs under the usual 
conditions prevailing around the average small oil and gas station, and in- 
cluding the time required to remove such plugs from the cylinder block of 


ain automobile engine and to replace them after they have been cleaned; or 
(0) Is the finest, quickest cleaner ever made; or 


(c) Will clean spark plugs as well as higher-priced. spark-plug cleaners; 
or 


(d) Does the work as well as the machine selling for as high as $18.95; or 
(e) That its nearest competition is a big machine selling for $18.95; or 
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(f) That big superstations can afford expensive machines, but smaller sta- 
tions had to do without until this invention; or 

(g) That there were no spark-plug cleaners selling for “exe than $18.95 
until the Ace Spark Plug Cleaner was invented; or 

(h) That it formerly took mechanics half an hour to clean a certain num- 
ber or a set of spark plugs unless it is clearly and plainly stated in direct con- 
nection therewith that it refers to cleaning such plugs by hand; or 

(i) That sales can be made in less time than the average time required by 
their agents in the ordinary and usual course of business and under normal 
conditions and circumstances to sell such cleaners; or 

(j) That a salesman by the name of Rich made $52.50 in 20 hours, or any 
other sum of money within any period of time, selling spark-plug cleaners for 
the said parties, or that any other person made any sum of money selling 
spark-plug cleaners unless he did so selling spark-plug cleaners made and 
sold by the said parties; 

(k) That prospective agents, salesmen, distributors, dealers, or other rep- 
resentatives can make profits or earnings within a specified period of time 
which are in excess of the average net profits or earnings which have there- 
tofore been consistently made in like periods of time by their active full- 
time agents, salesmen, distributors, dealers, or other representatives in the 
ordinary and usual course of business and under normal conditions and 
circumstances ; 

(tl) By the use of such words as “up to,” “as high as,” or any words or 
terms of like import that prospective agents, salesmen, distributors, dealers, 
or other representatives can make earnings or profits within any specified 
period of time of any amounts which are in excess of the net average earn- 
ings or profits within like periods of time made by a substantial number of 
their active full-time agents, salesmen, distributors, dealers, or other repre- 
sentatives in the ordinary and usual course of business and under normal 
conditions and circumstances ; 

(m) Any amount as being the actual earnings or profits of any specified 
agent, salesman, distributor, dealer, or other representative earned in the or- 
dinary and usual course of business and under normal conditions, when such 
amount was either not actually net earnings or profits, or was not made in 
the ordinary course of business and under normal conditions and circumstances ; 

(n) That the minimum amounts which prospective agents, salesmen, dis- 
tributors, dealers, or other representatives can make in profits or earnings 
within any specified period of time is an amount in excess of the minimum 
amount earned in like periods of time by all of their active full-time agents, 
salesmen, distributors, dealers, or other representatives in the ordinary and 
usual course of business and under normal conditions and circumstances. 


The said L. B. Patterson and Jack Wolfe further agreed that in 
their future advertising where a word or phrase is used in connection 
with a specific claim or representation of earnings or profits by way 
of qualification or limitation, such word, words, or phrases will be 
made equally as clear and plain as the specific claim or claims which 
they purport to limit or qualify. 

The said L. B. Patterson and Jack Wolfe further agreed to cease 
and desist from using the words “President” or “Pres.,” or any 
abbreviation thereof, or any other official titles or abbreviations thereof 
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that imply they are a corporation, or anything other than individuals 


or a copartnership. 
The said copartners, L. B. Patterson and Jack Wolfe, agreed not 


to publish or cause to be published any testimonial containing any 
representation contrary to the foregoing agreement. (Feb. 26, 1940.) 

02520. Radios—Prices—The General Electric Co., a corporation, 
Schenectady, N. Y., vendor-advertiser, was engaged in selling radios, 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication— 


1. That prices for radios made by or for it and specified in catalogs, advertis- 
ing, advertising literature, and otherwise are the prices at which such radios 
are currently sold or intended by it to be sold, unless such stated prices are the 
true and correct prices at which such radios are consistently, customarily, and 
regularly sold or intended by it to be sold in the due course of current business, 

2. That stated prices were the former or regular prices at which such radios 
sold unless such prices are the true and correct prices at which they were con- 
sistently, customarily, and regularly sold in the due course of business during 
the time referred to. 

3. The General Electric Co. further agreed that it will not supply to its dis- 
tributors, wholesalers, retail dealers, or others, any information, data, advertis- 
ing copy, or suggestions calculated or intended to induce such distributors, 
wholesalers, retail dealers, or others to incorrectly state the former price, list 
or regular price of any of the radios sold by it. 

4. The General Electric Co. also further agreed that it will not approve or 
pay any portion of the cost of advertising prepared or published by or for its 
Gistributors, wholesalers, retail dealers, or others, which to its knowledge in- 
correctly states or misrepresents the former, list, or regular price of such radios. 

The said General Electric Co. agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Feb. 26, 1940.) 

02521. Arch Supports—Qualities, Nature, Statistical Data, Etc.—Jones 
Pulmotor Arch Support Co., a corporation, 1205 Grand Avenue, 
Kansas City, Mo., vendor-advertiser, was engaged in selling an arch 
support designated Jones Pulmotor Arch Supports, and agreed, in 
connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication— 

(a) That its arch supports stimulate circulation of the blood or aid in. the 
elimination of poisons; increase energy or vitality ; strengthen the feet or muscles 
in the feet; rebuild the feet; correct or cure any foot disorder or any condition 
which causes foot or leg ailments; remedy the cause of and thereby prevent the 
recurrence of any symptom or condition; in cases of bunions and callouses, do 
more than afford palliative relief; or that they are of any benefit for rheumatism, 
arthritis, stiff joints or varicose veins. 

(0) That Jones Pulmotor Arch Supports are complete “air cushions” or that 
they are substantially air-filled devices. 

(c) That Jones Pulmotor Arch Supports are “foot correctors.” 


STIPULATIONS 1579 


(d) That there is any massaging effect or vacuum-suction action occasioned by 
the supports which is of therapeutic, remedial, or palliative value or effect, or 
which aids in the tlimination of fatigue or is beneficial to any part of the system. 

(e) That its supports benefit any symptom unless such representation is spe- 
cifically limited to symptoms caused by, and it is stated in direct connection there- 
with that the symptoms are caused by, faulty arch support. 

(f) That the average shoe binds the foot to the extent that it causes faulty 
circulation. 

(g) By the statement that 9 out of 10 persons in the United States are foot 
defectives, or by any similar statement in any words or figures, that reliable 
statistics have been compiled showing any definite proportion of the population 
of any given area to have defective feet if and when the statistics indicated by 
the statement do not exist. 

(h) That any definite proportion of the population in any given area needs or 
could be benefited by Jones Pulmotor Arch Supports. 

(i) That such symptoms as aching back, aching legs, swollen ankles, stiff joints, 
eallouses, and symptoms of arthritis or rheumatism, or any other symptom or 
condition necessarily indicates the persons so afflicted has defective feet or needs 
or could be benefited by Jones Pulmotor Arch Supports. 

(j) That the health of the feet may be insured by or foot ailments can be pre- 
vented by wearing Jones Pulmotor Arch Supports. : 

(k) That there is any person employed by or connected with Jones Pulmotor 
Arch Support Co. who has had experience correcting or assisting in the correction 
of foot or leg ailments. 

(1) That measurements of the feet or tracings of the outlines of the feet taken 
by a prospective mail order purchaser, or information furnished by such prospec- 
tive purchaser concerning his foot troubles, or measurements taken from such data 
or information, or any combination thereof, constitutes a scientific or exact method 
of ordering or manufacturing arch supports, eliminates guess-work or conjecture 
in making arch supports, or enables the Jones Pulmotor Arch Support Co. to fill 
an order with supports that fit the buyer’s individual requirements. 


The said Jones Pulmotor Arch Support Co. further agreed not to 
publish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (Feb. 27, 1940.) 

02522. Athlete’s Foot Preparation—Qualities and Indorsements or Ap- 
proval.—Israel Freed, an individual doing business as Kamazin 
Manufacturing Co., 145 West Kingsbridge Road, New York, N. Y., 
vendor-advertiser, was engaged in selling a medicinal preparation, 
for the treatment of a condition known as athlete’s foot, designated 
Kamazin Powder and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication— 

(a) That the use of Kamazin Powder affords relief from the condition known 
as athletes foot for a long period of time or affords permanent relief. 

(o) That there is any assurance that Kamazin Powder will afford relief 


from the condition known as athlete’s foot. 
(c) That doctors prescribe, recommend, or endorse Kamazin Powder. 
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The said Israel Freed further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Mar. 1, 1940.) é 

02523. Stock and Poultry Feed—Qualities—Maritime Milling Co., 
Inc., a corporation, 1009 Chamber of Commerce, Buffalo, N. Y.; 
vendor-advertiser, was engaged in selling stock and poultry feeds 
designated Bull Brand Dairy Rations and Bull Brand Vitamized 
Complete Starter and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication— 

(a) That Bull Brand Dairy Rations alone keeps herds in better physical 
condition or milk production at consistently higher levels. 

(b) That Bull Brand Dairy Rations is the feed of champions. 

(c) That Bull Brand Vitamized Complete Starter Ration alone builds into 
chicks increased livability, better feathering or pigmentation, or larger or 


studier bodies. 
(d) That the use of the complete Bull Brand poultry feeding program assures 


more eggs, more profit, or more money. 

The said Maritime Milling Co., Inc., further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Mar. 6, 1940.) 

02524. Furniture Polish, Food Products and Cosmetics—Qualities, Com- 
position, Source or Origin and Business Status.—Harold C. Breckenridge, 
an individual trading as Quality Chemical Co., 20030 Russell 
Street, Detroit, Mich., vendor-advertiser, was engaged in selling 
a furniture polish designated Scientific: food products under the 
general heading Magic Concentrates designated French Chef Flavors, 
French Chef Spices, French Chef Table Syrup, and French Chef 
Food Colors and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication— 

(a) That Scientific contains a “secret” ingredient. 

(b) That Delora Alice Skin Lotion is “healing” or that it has a “healing” 
action. 

The said Harold C. Breckenridge further agreed to cease and desist 
from using the word “French” as descriptive of any of his products 
not made in France or not composed chiefly of French ingredients; 
from using the word “La France” and “Orient” as descriptive of any 
of his perfumes not made in, or not composed chiefly of ingredients 
from, France or the Orient; and from using the words “pure in- 
gredients” as descriptive of any product that is synthetically flavored 
to imitate the real and true flavor; and the said Harold C. Brecken- 
ridge further agreed to cease and desist from using the title “Presi- 
dent,” or from otherwise representing that the business conducted 
by him as an individual is a corporation or an association. 
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The said Harold C. Breckenridge further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Mar. 6, 1940.) 

02525. Medicinal Preparation—Qualities—Alonzo O. Bliss Medical 
Co., a corporation, 1811 Columbia Road, Washington, D. C., vendor- 
advertiser, was engaged in selling a medicinal preparation designated 
Bliss Native Herb Tablets and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from repre- 
senting directly or by implication— 


(a) By the use of the word “quickly” or any other word or words of similar 
import or meaning that said product will give immediate relief for upset 
stomach, gas bloating pains, acid risings, lost appetite, sour stomach, and head- 
aches, due to constipation or any other cause or causes. 

(0) By the use of the words “positive relief” or any other word or words 
of similar import or meaning that said product relieves all cases of upset 
stomach, gas bloating pains, acid risings, lost appetite, sour stomach, and 
headaches, due to constipation or any other cause or causes. 

(c) That the product will flush the bowels or kidneys. 

(d@) That the product will “pep up” the liver, or from otherwise representing 
or implying that it will stimulate the liver. 

(e) That the product will cause a faster elimination of kidney wastes. 

(f) That the product will “pep up” or “tone up” the stomach, or otherwise 
representing that said product is a treatment for the stomach, unless limited 
to such influences as it might have as a stomachic. 


The said Alonzo O. Bliss Medical Co. further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Mar. 7, 1940.) 

02526. Medicinal Preparation—Ailments, Qualities, Nature, Etc.—Bio- 
Vegetin Products, Inc., a corporation, trading as V. M. Products, 
500 North Dearborn Street, Chicago, Ll, vendor-advertiser, was 
engaged in selling a medicinal preparation designated Neural-Aid 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication— 


(a) That nervousness is an affliction or that it is due to modern eating or 
living. 

(6) That the product is a nerve food or from otherwise representing or im- 
plying that it is of any particular benefit to the nerves. 

(c) That the product is a competent treatment or an effective remedy for 
nervousness, neuralgia, nerve fatigue, constipation, nervous insomnia, constant 
worry, muscular aches or pains, or disturbances of the nervous system. 

(d) That the product is a competent treatment or an effective remedy for 
neuritis unless limited to its aid in the treatment of peripheral neuritis, alco- 
holic neuritis, neuritis due to anemia, neuritis of pregnancy, or neuritis of 
pellagra. 

(e) That the product brings lasting relief or that it acts on the cause of 
any nervous condition or that any of its substances are absolutely necessary 
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to a properly functioning nervous system or that drugs or medicines cannot 
bring relief when the elements contained in Neural-Aid are lacking. 

(f) That in using the product one is getting the required factors for 
starved nerves or that it restores the capacity to enjoy life or to participate 


in zestful pursuits. 
(g) That the American diet is deficient in the vital substances required by 


the nervous system, unless such claim is qualified to indicate that the average 
diet is not deficient therein. 

(h) That through the use of the product— 

(1) A pure zest for living replaces a former feeling of nervous fatigue. 
(2) New strength becomes available. 

(3) Elimination is improved. 

(4) Nervous, sleepless nights are transformed into peaceful slumber. 
(5) There is freshness or strength for a full day. 

(6) One will have a sound nervous system. 

The advertiser further agreed to cease and desist from using the 
word “neural” or any other word of similar import or meaning as a 
part of the trade name for the product. / 

The said BioVegetin Products, Inc., further agreed not to publish 
or cause to be published any testimonial containing any representa- 
tion contrary to the foregoing agreement. (Mar. 8, 1940.) 

02527. Medicinal Preparation—Qualities and Indorsements or Ap- 
proval.—Robert J. Schwyn, an individual trading as Schweizer Tee, 
3154 N. Racine Avenue, Chicago, Ill., vendor-advertiser, was engaged 
in selling a medicinal preparation for diabetes designated Schweizer 
Tee and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 

That a medicinal preparation now designated Schweizer Tee, or 
any other medicinal preparation containing substantially the same 
ingredients, whether sold under that name or any other name— 

(a) Is a competent remedy or an effective treatment for diabetes. 

(0) Is prescribed or recommended by doctors. 

(c) Helps the organs to function normally. 

(d) Effects a reduction of sugar or makes a broader diet possible. 


The said Robert J. Schwyn further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Mar. 8, 1940.) 

02528. Medicinal Preparation—Qualties, Safety, Source or Origin and In- 
dorsements or Approval.—BioVegetin Products, Inc., a corporation, 
trading as V. M. Products, 500 North Dearborn Street, Chicago 
Ill., vendor-advertiser, was engaged in selling a medicinal prepars- 
tion designated Myacin and agreed, in connection with the dissemi- 


nation of future advertising, to cease and desist from representing 
directly or by implication— 
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(a) That the product kills or ends pain, or from otherwise representing or 
implying that it will afford more than temporary relief from pain associated 
with rheumatism, arthritis, neuritis, sciatica, gout, or lumbago. 

(0) That use of the product will enable one to forget aches and pains. 

(c) That the product contains no harmful or habit forming drugs. 

(d) That the product will not upset the stomach, or that it affords safe relief. 

(e) That the formula for the product originated in Europe, or that it is used 
by thousands of doctors and hospitals in the United States. 


The said BioVegetin Products, Inc., further agreed not to pub- 
lish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (Mar. 8, 1940.) 

02529. Electric Fence—Economy and Savings, Qualities and Compara- 
tive Merits—Reid Electric Mfg. Co., a corporation, 543 North Cicero 
Avenue, Chicago, Ill., vendor-advertiser, was engaged in selling an 
electric controller designated Reid Electric Fencer and agreed, in 
connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication— 


(a) That anyone can make a saving of 80 percent or any other definite amount 
by the use of the Reid Electric Fencer, irrespective of the amount of fencing 
required. 

(0) That the use of such device will reduce the cost of fencing in comparison 
with the cost of other types of fence unless the type of fence with which com- 
parison is made is clearly and plainly stated in direct connection with such 
representations. 

(c) That the Reid Electric Fencer embodies a new construction principle 
never before attained. 

(d) That the use of such device with a single strand of wire or one wire 
will hold all livestock, or that one wire will hold sheep, hogs, or goats. 

(e) That such device with wire fencing will hold or repel stock, wild animals 
or domestic animals, unless stated in close proximity to such statement that it 
will not do so until such animals have been properly trained to respect and fear 
the electric shock or sting that results from contact with the wire. 

(f) That the Reid Electric Fencer never fails or disappoints. 

(g) That by the use of an electric wire fence one may complete a fencing job 
in half the time and with half the labor required to complete a fence by any 
other method. 

(h) That one man can fence 20 acres in a day by use of an Electric Wire 
Fence. 

(4) That a single barbed wire on inexpensive short wood posts 50 feet apart 
with electricity properly applied will hold livestock as safely and securely as 
concrete and steel. 


The said Reid Electric Mfg. Co. agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Mar. 8, 1940.) 

02530. Correspondence Club—Nature, Etc.—William Michael Braun, 
an individual, doing business in his own name and as The Braun 
Club, 353 West Forty-seventh Street, Chicago, Ill., vendor-advertiser, 
was engaged in selling a list of names of persons seeking correspond- 
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ents for social and matrimonial purposes and memberships in a cor- 
respondence club and agreed, in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication— 

(a) That said enterprise is of service generally to one who is lonesome or 
wants a wife, husband, or sweetheart, unless such a representation is supported 
by sufficient investigation as to the actual facts. 

(b) That members receive many interesting letters and photographs, unless 
such a representation is supported by sufficient investigation as to the actual 
facts. 

(c) That “special” or any members receive quick, satisfactory results, or 
receive, interesting letters and photographs, within the next few days or within 
a short period of time, or at ‘all, unless such representations are supported by 
sufficient investigation as to the actual facts. 

(d) That parties seeking correspondents are worth any specified amounts, 
or have any specified income, or any social, business, professional, or financial 
standing. other than that disclosed by a competent investigation, unless in 
direct connection with any claim set forth, the source of his information is 
stated. 


The said William Michael Braun agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Mar, 15, 1940.) 

02531. Antiseptic Preparations—Qualities, Comparative Merits, Ete.— 
Zonite Products Corp., a corporation 405 Lexington Avenue, New 
York City, vendor-advertiser, was engaged in selling antiseptic prep- 
arations designated Zonite Ointment, Zonite Liquid, and Zonite 
Vaginal Suppositories (Zonitors) and agreed, in connection with 
the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 


(a) That the cause of menstrual distress is often due to the presence of 
germs, or that the problem of feminine hygiene is eliminated by the use of 
said products or that said products are a competent treatment for Leucorrhea. 

(bo) That said products will kill germs or bacteria unless in direct connection 
therewith such expressions as “at contact” or “bacteria with which it comes 
in contact” or “which it can reach” or unless for any reason such as physical 
conformation or malformation the germs cannot be reached, ‘are used. 

(c) That Zonite Liquid has a soothing action on the membranes or may 
always be used without risk or that it can never injure delicate tissues. 

(d) That the use of Zonite Liquid can or does assure the users thereof of 
freedom from grippe, colds, coughs, or other diseases of the respiratory sys- 
tem, or that Zonite Liquid is effective in combatting the cause of pyorrhea. 

(e) That Zonite Liquid will control all dandruff or itchy scalp skin or end 
dandruff or itchy scalp skin, or that dandruff is always caused by local bacteria 
or fungus or that Zonite will permanently cure or relieve dandruff. 

(f) That Zonite Liquid will kill onion breath permanently or end all strong 
mouth odors, or destroy all odor causes. 

(g) That said products are the only antiseptics which are nonpoisonous 
under similar conditions of use. 
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(h) That Zonite Liquid or Zonite Ointment are 100 percent effective in pre- 
venting athlete’s foot or will assure the user thereof of immunity from athlete’s 
foot. 


That said Zonite Products Corp. further agreed not to publish 
or cause to be published any testimonial containing any representa- 
tion contrary to the foregoing agreement. (Mar. 18, 1940.) 

02532. Poultry, Dairy and Hog Feeds—Qualities, Results, Ete.—QJ. 
Kendley Martin, an individual trading as Standard Milling Co., 
46 Fairlie Street, Atlanta, Ga., vendor-advertiser, was engaged in 
selling poultry, dairy and hog feeds Super Quality Pullet Mash, Super 
Quality Starting Mash, Super Quality Laying Mash, Super Quality 
all Mash Broiler Ration, Super Quality Coccidiosis Control Mixture, 
Super Quality Supplement Mash, Super Quality Growing Mash, 
Super Quality Breeding Mash, Standard 18 percent Hog Feed, Stand- 
ard 40 percent Hog Supplement, Super Quality all Mash Starting 
Ration, Sav-Mor Poultry Mashes, Tru-Valu Poultry Mashes, Super 
Quality Fermenting Mash, and Standard 24 percent Dairy Feed and 
agreed, in connection with the dissemination of future advertising, to 
cease and desist from representing directly or by implication— 


(a) That any of his feeding plans or any of his feeds or any ingredient in 
such feed will “insure” or ‘assure’ for the user any result which may not be 
expected to follow under every condition of use or which, for its accomplishment, 
is not entirely dependent on such feeding plan or on such feed or on any ingredient 
or ingredients in such feed. 

(b) That prospective purchasers, by using any of his feeds or by virtue of any 
ingredient or ingredients in such feed, will thereby be enabled to realize results 
superior to those already being obtained, unless such improved results would be 
expected to follow unequivocally and however meritorious the feed or ration 
already being employed by such prospective purchasers, and where the realization 
of any such improved result would be expected to be limited to cases where pros- 
pective purchasers had been employing feeds inferior to those which he offers 
for sale that then such limitation be clearly, appropriately and conspicuously 
indicated. 

(c) That any of his feeds are perfectly balanced. 

(ad) That Super Quality Coccidiosis Control Mixture, when used in conjunction 
with proper sanitary measures or Otherwise, will absolutely prevent the develop- 
ment of coccidiosis in baby chicks or that said mixture will cure coccidiosis, 
or that said mixture will do-more than aid in the prevention of coccidiosis, or 
that its use will obviate the necessity of resorting to drugs or medicines for the 
treatment or prevention of coccidiosis, or that it is completely medicated, or that 
it will help in the prevention of infectious disease generally or of any specific 
infectious disease, unless, where it does so only by reason of its nutritive qualities, 
such reason is clearly, appropriately, and conspicuously indicated. 

(e) That any of his feeds incorporlate every new feeding discovery of value in 
a poultry or livestock ration. 

(f) That every ingredient in Super Quality Starting Mash is completely assimi- 
lated or that said mash is potently fortified with all the known vitamins. 

(g) That the minerals present in Super Quality Supplement Mash are com- 
pletely water soluble. 
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(h) That cereal grains are deficient in all of the vitamins. 

(4) That Super Quality Growing Mash provides in ample amounts.every known 
vitamin. 

(j) That Super Quality Pullet Mash will prevent the possibility of neck moult 
or premature production. 

(k) That Standard 24 percent Dairy Feed will provide a complete ration. 

(1) That the buttermilk or milk sugar content in Super Quality feeds is of any 
particular value in aiding digestion or assimilation or in promoting intestinal 
health or in giving a tonic effect or in helping to keep the intestinal tract free of 
harmful bacteria. 

(m) That his various feeds are sold entirely direct to the purchasing public. 

(n) That Super Quality Starting Mash will afford the lowest mortality rate or 
that any of his hog feeds will afford the highest profit or will grow and develop 
swine at the lowest feeding cost or will put on the most weight or will grow and 
develop swine in the shortest time or with the smallest amount of feed. 


The said J. Kendley Martin further agreed not to publish or cause 
to be published any testimonial containing any representation con- 


trary to the foregoing agreement. (Mar. 21, 1940.) 

02533. Book on Eye Exercises—Qualities, Etc.—Macfadden Book Co., 
Inc., a corporation, 205 West Forty-second Street, New York City, 
vendor-advertiser, was engaged in selling a book embracing a sys- 
tem of eye exercises entitled “Strengthening the Eyes” and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication— 


(a) That its book now entitled “Strengthening the Eyes,” whether under 
that or any other title, containing or prescribing the same or similar ophthal- 
mological advice and exercises, is based upon new facts or that the said advice 
or exercises are new or revolutionary. 

(b) That by following said advice and exercises a person with weak or 
defective vision may quickly train any of the muscles of his eyes so as to cor- 
rect such weak or defective vision. 

(c) That the use of the method advocated in this book will enable everyone 
to train the muscles of the eyes so as to make them work properly at all 
times without effort or strain. 

(d) That the use of this method will enable one to obtain perfect eyesight 
either with or without the use of glasses. 

(e) That the suggestions, advice, and method of exercise prescribed in this 
book will help one to control the muscles of the eyes, without qualification, or 
by any other terminology, importing or implying that they will help one to 
control all muscles of the eyes. 

(f) That none of the exercises prescribed in this book can cause injury to 
the eyes. 

(g) That as a result of the purchase and use of the method described in this 
book, those who have used glasses to overcome the effect of faulty refraction, 
far or nearsightedness, astigmatism, squint eyes, cross eyes, weak, watering 
eyes, poor vision, eye headache or strain, or any one of such conditions can, 
in general or in the majority of instances, remove these ocular defects and can 
thereby be relieved of the necessity for wearing glasses. 

(h) That the method prescribed in this book will give one complete mastery 
Over any eye muscles; and 

(4) That exercise is the only real help in cases of impaired vision. 
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The said Macfadden Book Co., Inc., agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Mar. 25, 1940.) 

02534. Root Beer—Qualities—The Charles E. Hires Co., a corpora- 
tion, 206 South Twenty-fourth Street, Philadelphia, Pa., vendor- 
advertiser, was engaged in selling a beverage designated Hires R-J 
Root Beer and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication— 

(a) That Hires R-J Root Beer will preserve the alkaline reserve. 

(6) That Hires R-J Root Beer has the same alkaline reaction as orange juice 
and in the same manner aids in maintaining the alkaline balance. 

(c) That Hires R-J Root Beer is healthful because it is not acid forming or 
is a health protecting beverage. 

(d) That Hires R-J Root Beer agrees with foods because it is not acid 
forming. 


The Charles E. Hires Co., further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Mar. 25, 1940.) 

02535, Elastic Exerciser and Correspondence Courses—Qualities.—J oe 
Bonomo, an individual trading as Joe Bonomo Publications, 229 
West Forty-second Street, New York, N. Y., vendor-advertiser, was 
engaged in selling an elastic exerciser designated Companion Exer- 
ciser and three courses in physical culture designated Muscle Tension 
System, Complete Bonomo System, and Beautify Your Figure and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication— 


(a) That the use of the Companion Exerciser will cause a return of pep, 
vitality, energy, or a better complexion right from the start or in any specified 
time. 

(bo) That use of the Companion Exerciser will cause an improvement of the 
nerves or the restoration of health. 

(c) That use of the Companion HPxerciser will correct constipation. 

(dad) That the use of Muscle Tension System will make the user a real man 
fast, or will give to the user brawny strength, burly health, or a he-man body. 
(e) That use of the Muscle Tension System will cause one to be healthy. 

(f) That use of the complete Bonomo System will enable one to excel in any 
‘form of sports. 

(g) That use of the Complete Bonomo System will assure the user of be- 
coming well or strong, regardless of age, weight, or condition of the body. 

(h) That the use of the Complete Bonomo System for a few minutes a day 
will assure the user of attaining an athlete’s all-around development. 

(i) That use of the Complete Bonomo System will pack the user full of vim 
or masculine virility. 

(j) That use of the Complete Bonomo System will make the user a physical 
wonder. 
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(k%) That use of the Beautify Your Figure Course will cause the user to 
acquire inviting contours quickly or in any specified time. 

The said Joe Bonomo agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Mar. 26, 1940.) 

02536. Medicinal Product—Qualities, New and Nature. —Wolverine 
Products, Inc., a corporation, Maccabees Building, Detroit, Mich., 
vendor-advertiser, was engaged in selling a medicinal pyapaveneen 
designated Digests and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication— 

(a) That this product will overcome or in any way affect halitosis or improve ~ 


bad breath. ; 
(b) That this preparation will aid, promote or result in improved digestion. 


(c) That this is a new product or gives new relief. 

The said Wolverine Products, Inc., further agreed that it will 
forthwith cease and desist from designating the said product or any 
other preparation of the same or substantially similar composition 
by the word “Digests” or any other name which imports or implies 
that the product is a digestive or that it has any direct effect upon 
digestion. 

The said Wolverine Products, Inc., further agreed not to publish 
or cause to be published any testimonial containing any representa- 
tion contrary to the foregoing agreement. (Mar. 26, 1940.) 

02537. Motor Lubricant—Qualities and Comparative Merits —Quaker 
State Oil Refining Corp., a corporation, Oil City, Pa., vendor- 
advertiser, was engaged in selling a motor lubricant designated 
Quaker State Motor Oil and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication— 

(a) That it has definitely ascertained that most dealers are convinced that 
Quaker State Motor Oil is the purest or safest lubricant available. 

(b) That it has ascertained that Quaker State Motor Oil gives a definite 
percentage more lubrication than all other motor oils, when, in truth and in 
fact, such definite percentage has not been so ascertained by it. 

(c) That it has definitely ascertained that Quaker State Motor Oil always 
gives more mileage than any other motor oil, unless it has been so ascertained, 
(d) That Quaker State Motor Oil eliminates the hazards of engine carbon. 

The said Quaker State Oil Refining Corp. agreed not to publish 
or cause to be published any testimonial containing any representa- 
tions contrary to the foregoing agreement. (Mar. 26, 1940.) 

02538. Medicinal Preparation—Qualities William Orland, an indi- 
vidual doing business as Hot Drops Co., 116 Market Street, Phila- 
delphia. Pas vendor-advertiser, was anpaeed in selling a medline 
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preparation designated Hot Drops and agreed, in connection with 
the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

1. Hot Drops are a competent remedy or an effective treatment for coughs 
or for sore throat or that said preparation has any therapeutic value in the 
treatment thereof in excess of providing a temporary palliative relief for some 
of the symptoms commonly encountered in colds. 

2. Hot Drops give lasting relief. 

The said William Orland further agreed not to publish or cause 
to be published any testimonial concerning any representation 
contrary to the foregoing agreement. (Mar. 27, 1940.) 

02539. Stock and Poultry Feed—Qualities—Everett L. Bowers, Inc., 
a corporation, Ellicott Square, Buffalo, N. Y., was engaged in the 
business of conducting an advertising agency which disseminated 
advertisements for stock and poultry feeds designated Bull Brand 
Dairy Rations and Bull Brand Vitamized Complete Starter on be- 
half of Maritime Milling Co., Inc., 1009 Chamber of Commerce 
Building, Buffalo, N. Y., and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication— 

(a) That Bull Brand Dairy Rations alone keeps herds in better physical 
condition or milk production at consistently higher levels. 

(6) That Bull Brand Dairy Rations is the feed of champions. 

(c) That Bull Brand Vitamized Complete Starter Ration alone builds into 
chicks increased livability, better feathering, or pigmentation, or larger or 
sturdier bodies . 

(d@) That the use of the complete Bull Brand poultry feeding program 
assures more eggs, more profit, or more money. (Mar. 28, 1940.) 

02541. Medicinal Preparation—Free, Qualities, Price and Government 
Approval or Guarantee—Frederick Hoffman, trading as Maxine Co., 
Fairfax, Okla., vendor-advertiser, was engaged in selling a medi- 
cinal preparation designated Aviola and agreed, in connection with 
the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 
that the instructions for enema for constipation are free or will enable one to 
keep the bowels clean and the body healthy. 

It is hereby further agreed by Frederick Hoffman that in connec- 
tion with the dissemination of advertising by the means and in the 
manner above set out he will forthwith cease and desist from repre- 
senting, directly or by implication, that a medicinal preparation now 


1Stipulation No. 02540, approved March 28, 1940, was rescinded by the Commission 
as of May 6, 1940, and matter involved made the subject of a new stipulation, No. 02602, 
approved July 17, 1940, which will be found reported in its appropriate place in vol, 31 
of the Commission’s Decisions. 
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designated Aviola, or any other medicinal preparation containing 
substantially the same ingredients or possessing the same properties, 
whether sold under that name or any other name— 


1. Is a preventive or competent cure or an effective treatment for piles, 


hemorrhoids, or any other rectal ailment. 

2. Acts as an analgesic for piles or hemorrhoids or any other, rectal ail- 
ment, or will in any manner relieve the pain, anguish, worry, or agony that may 
be associated with said ailments. 

3. Is a competent remedy or an effective treatment for protruding piles or is 
of any therapeutic value in the prevention of protruding piles. 

4. Will stop piles from bleeding. 

5. Is sold at a price intended to cover only the cost of manufacture and 
not intended to include a profit. 

6. Is “Guaranteed under the Pure Food and Drug Act,” or by the use of 
any other words or expressions, has been examined or is approved by the 
Federal Government, or that the Federal Government guarantees it complies 
with the law. 


The said Frederick Hoffman agreed not to publish, or cause to be 
published, any testimonial containing any representation contrary 
to the foregoing agreement. (Apr. 4, 1940.) 

02542. Mechanical Device—Qualities, Economy or Savings and Oppor- 
tunitie.—W. M. Houston and M. Logan, copartners, trading as 
H. & L. Conversions, 2112 Addison Street, Berkeley, Calif., vendor- 
advertisers, were engaged in selling a mechanical device designated 
under various names, including Dies-L-Gas, Semi Diesel Fuel Oil 
Conversion Unit, Des-A-Gas Unit, and H. & L. Fuel Oil Conver- 
sion Unit and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 

(a) By the words “Semi-Diesel” or otherwise that the H. and L. Fuel Oil 
Conversion Unit when attached to an ordinary gasoline engine converts the latter 
into a semi-Diesel engine or into an engine which functions in the manner of a 
semi-Diesel engine. 

(6) By the words “Des-A-Gas,” “Dies-L-Gas,” or otherwise that the H. and L. 
Fuel Oil Conversion Unit when attached to an ordinary gasoline engine converts 
the latter into a Diesel engine or into an engine which functions in the manner 
of a Diesel engine. 

(¢c) That reliable evidence at present indicates that Diesel engines will be in 
our automobiles within a year. 

(d) That by the use of an H. and L. Fuel Oil Conversion Unit an ordinary 
gasoline engine will be capable of delivering as much power or more power per 
gallon of fuel oil than it ordinarily could deliver on gasoline without the use 
ot this device. 

(e) That with the use of an H.and L. Fuel Oil Conversion Unit, the perform- 
ance of a motor on fuel oil or on low-grade gasoline will be equal to or superior 
to that of the same motor on a good grade of gasoline. 

(f) That by the use of an H. and L. Fuel Oil Conversion Unit more mileage 
per gallon will be obtained on fuel oil or on low-grade gasoline than would be 
obtained without the use of this device on a good grade of gasoline. 
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(g) That one will obtain one-third more mileage on fuel oil through the use 
of an H. and L. Fuel Oil Conversion Unit than one would obtain ordinarily 
on gasoline without the use of this unit. 

(h) That an ordinary gasoline engine will idle or saunter idly at all times on 
fuel oil as well as on gasoline. 

(¢) That when an H. and L. Fuel Oil Conversion Unit and fuel oil are used 
no carbon is formed in the engine or that there is no dilution of the lubricating 
oil with the fuel oil. 

(j) That the heat units in the fuel oil that is used in a motor equipped with 
an H, and L. Fuel Oil Conversion Unit are completely “cracked” or volatilized. 

(kK) That as a result of the installation of an H. and L. Fuel Oil Conversion 
Unit, and the use of fuel oil, an ordinary gasoline engine will run in an almost 
frictionless manner, or that it will run more smoothly than it otherwise would. 

(1) That fuel oil vapor before combustion is completely vaporized or “dry.” 

(m) That an H. and L. Fuel Oil Conversion Unit is “absolute perfection.” 

(vn) That with the demonstrated savings that one can make with the H. and L. 
Conversion Unit sales resistance is practically eliminated. 


The said W. M. Houston and M. Logan agreed not to publish or 
cause to be published, any testimonial containing any representation 
contrary to the foregoing agreement. (Apr. 4, 1940.) 

02543. Nasal Filter—Qualities—The Nasal Filter Co., a corporation, 
12 North Third Street, Columbus, Ohio, vendor-advertiser, was 
engaged in selling a nasal filter designated Dr. Weaver’s Nasal Filter 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication— 

(a) By the use of such terms as “stop” or in any other manner that Dr. 
Weaver’s naSal filter will cure hay fever. 

(6 That Dr. Weaver’s Nasal Filter will afford incredible relief for hay 
fever sufferers, 

(ce) That Dr. Weaver’s Nasal Filter will relieve asthma or sinus trouble. 

(d@) That Dr. Weaver’s Nasal Filter will prevent asthma, hay fever, sinus 
trouble, or anthracosis. 

(e) That Dr. Weaver’s Nasal Filter will act as or provide a defense against 
colds. 

(f) That Dr. Weaver’s Nasal Filter will prevent all dust from entering 
the nostrils. 

The said Nasal Filter Co. further agreed not to publish or cause 
to be published any testimonial containing any representations con- 
trary to the foregoing agreement. (Apr. 5, 1940.) 

02544, Cosmetic—Qualities—Sempray Jovenay Co., a corporation, 
650 Turner Avenue, NW., Grand Rapids, Mich., vendor-advertiser, 
was engaged in selling a cosmetic designated Sem-Pray Jo-Ve-Nay 
and agreed, in connection with the dissemination of future advertis- 
ing, to cease and desist from representing directly or by implication: 

(a) That the product is a complete beauty treatment. 

(0) That the product will smooth away or remove lines from the skin or 
change the normal texture of the skin to make it seem finer. 

260605"—41—vol. 30 103 
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(c) That the product will keep the skin young. 

(d) That the product is a competent treatment or effective remedy for 
blackheads. : 

(e) That the product will remove all traces of foreign matter from the 


pores. 


The said Sempray Jovenay Co. further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Apr. 9, 1940.) 

02545. Novelties—Opportunities, Earnings, or Profits, Free and Pat- 
ented.—Hook-Fast Specialities, Inc., a corporation, P. O. Box 1425, 
Providence, R. I., vendor-advertiser, was engaged in selling novel- 
ties designated Hook-Fast Products and agreed, in connection with 
the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

(a) That it sets agents up in business for themselves, or that it offers a 
chance for men to get in business for themselves; or that the profits, earnings 
or income will be big, substantial, or come in daily, or increase weekly ; or 

(b) That it furnishes a sample case or samples when it requires payment, 
deposit, or services before it supplies its agents with a sample case or samples 
unless it clearly and plainly states in direct connection with every such state- 
ment just what is required in the form of payment, deposit, services, or 
otherwise in full detail; or 

(c) By using the terms “free” or “without cost” or any other terms of 
similar import or meaning to describe or refer to merchandise offered as com- 
pensation for distributing respondent’s merchandise unless all of the terms and 
conditions of such offer are clearly and unequivocally stated in equal con- 
spicuousness and in immediate connection or conjunction with the terms “free” 
or “without cost,” or any other terms of similar import or meaning and there 
is no deception as to the price, quality, character, or any other feature of such 
merchandise, or as to the services to be performed in connection with obtain- 
ing such merchandise; or 

(d) That any of its products are patented or sold exclusively by its agents 
unless such be the facts; or 

(c) By using the terms “free” or “without cost” or any other terms of 
similar import or meaning to designate or describe any article of merchandise 
regularly included in a combination offer with any other article or articles of 


merchandise that such article is a gift or included without cost or charge to 
the buyer. 


The said Hook-Fast Specialties, Inc., in soliciting salespersons 
agents, or dealers in aid of the sales of its products, further agreed 
to cease and desist from representing directly or by implication— 


(f) That prospective agents, salesmen, distributors, dealers, or other repre- 
Sentatives can make profits or earnings within a specified period of time, 
which are in excess of the average net profits or earnings which have thereto- 
fore been consistently made in like periods of time by its active full-time 
agents, salesmen, distributors, dealers, or other representatives in the ordinary 
and usual course of business and under normal conditions and circumstances ; or 

(9g) By une use of such words as “up to”, “as high as’, or any words or 
terms of like import that prospective agents, salesmen, distributors, dealers, or 
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other representatives can make earnings or profits within any specified period 
of time of any amounts which are in excess of the net average earnings or profits 
within like periods of time made by a substantial number of its active full- 
time agents, salesmen, distributors, dealers, or other representatives in the 
ordinary and usual course of business and under normal conditions and cir- 
cumstances ; or 


(h) Any amount as being the actual earnings or profits of any specified 
agent, salesman, distributor, dealer, or other representative earned in the 
ordinary and usual course of business and under normal conditions, when such 
amount was either not actually net earnings or profits, or was not made in the 
ordinary course of business and under normal conditions and circumstances; or 

(i) That the minimum amounts which prospective agents, salesmen, dis- 
tributors, dealers, or other representatives can make in profits or earnings 
within any specified period of time is an amount in excess of the minimum 
amount earned in like periods of time by all of its active full-time agents, 
salesmen, distributors, dealers, or other representatives in the ordinary and 
usual course of business and under normal conditions and circumstances. 

Hook-Fast Specialties, Inc., further agreed that in its future adver- 
tising, where a word or phrase is used in connection with a specific 
claim or representation of earnings or profits by way of qualification 
or limitation, such word, words, or phrases will be made equally as 
clear and plain as the specific claim or claims which they purport to 
limit or qualify. 

Hook-Fast Specialties, Inc., further agreed that in computing the 
period of time during which specified earnings or profits were made 
it will include all of the time actually used for demonstrations, solici- 
tations, and any other services performed in connection with either 
the sale, delivery, or collection of the purchase price by the particular 
agent, salesman, distributor, dealer, or other representative who is 
alleged to have made such earnings or profits. 

The said Hook-Fast Specialties, Inc., agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Apr. 11, 1940.) 

02546. Food Products—Comparative Value and Prices and Qualities.— 
Elam G. Hess, an individual, Manheim, Pa., vendor-advertiser, was 
engaged in selling a food product now designated Kano and pre- 
viously known as Pecano and agreed, in connection with the dissemi- 
nation of future advertising to cease and desist from representing 
directly or by implication— 

That a food now designated “Kano” or “Pecano,” or any other food of sub- 
stantially the same composition or possessing substantially the same ingredients, 
whether sold under those names or any other names— 

(a) supplies more nourishing value than does either beefsteak, eggs, whole 
milk or fish. 

(6) costs less than other specified foods unless such representation is ac- 


companied by a complete statement of the basis for the purported price 
comparison, 
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(c) contains more food value per dollar than all other foods. 

(d) is the best source of tissue-building material. 

(e) revitalizes or recleanses one’s body. 

(f) aids in the removal of waste matter or that it helps to regulate, vitalize 


or protect one’s body. 

(g) is nature’s perfect food. 

(hn) is effective in treating the condition known as malnutrition in all 
cases or in cases which may be due to causes other than a deficiency of the 
food elements supplied by said product. 

The said Elam G. Hess further agreed to cease and desist from 
representing that a comparison of the respective number of calories 
contained in his product with that contained in other foods is a 
correct basis for comparison of their respective nourishing values. 

The said Elam G. Hess further agreed to cease and desist from 
representing that the food value of Pecano or Kano is to any de- 
gree or extent greater than the food value of any other specified 
food when such comparison is not based upon measurable units. 

The said Elam G. Hess further agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Apr. 12, 1940.) 

02547. Medicinal Preparation—Scientific Facts and Qualities—Mystic. 
Laboratories, Inc., a corporation, 257 Cornelison Avenue, Jersey City, 
N. J., vendor-advertiser, was engaged in selling a medicinal prep- 
aration designated Mystic Cream and agreed, in connection with 
the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

(a) Is an amazing or scientific development. 


(0) When rubbed on hands, causes them to be as soft or as white as the 
hands of a child. 

(c) Has any other than a temporary effect upon the skin unless used regularly, 
unless such representations are limited to rough, red or chapped hands. 

(d) Will cause any immediate transformation in the condition of the skin. 


That said Mystic Laboratories, Inc. further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (Apr. 12, 1940.) 

02548. Cleaning Preparations—Qualities and Comparative Merits.— 
The Absorene Mfg. Co., a corporation, 1609 North 14th Street, St. 
Louis, Mo., vendor-advertiser, was engaged in selling cleaning prep- 
arations designated Abso Crystals and Absorene, and agreed in con- 
nection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 

(a) The product designated Abso Crystals whitens clothes perfectly or 


naturally; that it gives longer life to fabrics; or that it makes clothes whiter 
with less washing or rinsing. 


(b) That said product is superior to soap or soap powders; “the” most powerful 
water-softener ever discovered by chemists; the most effective or economical 
cleanser or cleaner for all house cleaning, laundry, or bath. 
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(c) Absorene sanitizes the atmosphere for healthful cleaning or that it doesn’t 
crumble. 

The said The Absorene Mfg. Co. agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Apr. 12, 1940.) 

02549. Books—Qualities.—Pioneer Publications, Inc., a corporation, 
R. K. O. Building, Rockefeller Center, New York City, vendor- 
advertiser, was engaged in selling books entitled Eugenics and Sex 
Harmony and New Birth Control Facts and agreed, in connection 
with the dissemination of future advertising, to cease and desist 
from representing directly or by implication— 


1. That the birth control method outlined in the book “New Birth Control 
Facts” is dependable in bringing about or avoiding conception. 

2. That said book contains a table or information which, if followed, enables 
all users to compute a safe period. 


The said Pioneer Publications, Inc., agreed not to publish or cause 
to be published any testimonial containing any representation con- 
trary to the foregoing agreement. (Apr. 15, 1940.) 

02550. Chocolate Flavored Syrup—Composition, Qualities, and Compara- 
tive Merits—Bowey’s, Inc., a corporation, 401 West Superior Street, 
Chicago, Ill., vendor-advertiser, was engaged in selling a chocolate 
flavored syrup designated Dari-Rich Syrup and agreed, in connection 
with the dissemination of future advertising, to cease and desist from 
representing directly or by implication— 

1. Is made of milk or otherwise representing that the same is made of 
whole milk. 

2. Is a chocolate drink or is chocolate milk. 

8. Is an aid to so-called “beauty-diets.” 

4, Contains 100 percent more energy value than other beverages, unless a 
direct comparison is made with a beverage specifically mentioned the energy 
value of which has been determined scientifically. 

5. Will not lessen mealtime appetite if consumed between meals. 

6. Is a health-building drink. 


It is agreed that inhibition (1) hereof shall not inhibit Bowey’s, 
Inc., from representing said finished drink to be milk or made of 
whole milk in localities where whole milk is used by dairies and 
others in the preparation of the product. (Apr. 16, 1940.) 

02551. Medicinal Preparations—Comparative Merits and Qualities.— 
James J. Durr, an individual doing business as Dickey Eye Water 
Co., P. O. Box 771, Montgomery, Ala., vendor-advertiser, was en- 
gaged in selling a medicinal preparation designated Dr. J. A. 
Dickey’s Eye Water and, agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication— 
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(a) That said preparation is superior in beneficial qualities to any other 
preparation used for the same purposes. 

(b) That said preparation is recognized as a standard preparation for 
the eyes; and 

(c) That said preparation is a remedy or is capable of curing or healing. 


The said James J. Durr further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (Apr. 23, 1940.) 

02552. Poultry, Dairy and Hog Feeds—Qualities, Results, Ete.— Ulric 
C. Jones Advertising Agency, an individual, Hurt Building, Atlanta, 
Ga., was engaged in the business of conducting and advertising 
agency which disseminated advertisements for poultry, dairy, and 
hog feeds designated Super Quality Pullet Mash, Super Quality 
Starting Mash, Super Quality Laying Mash, Super Quality All Mash 
Broiler Ration, Super Quality Coccidiosis Control Mixture, Super 
Quality Supplement Mash, Super Quality Growing Mash, Super 
Quality Breeding Mash, Standard 18 percent Feed, Standard 40 per- 
cent Hog Supplement, Super Quality All Mash Starting Ration, Sav- 
Mor Poultry Mashes, Tru-Valu Poultry Mashes, Super Quality 
Fermenting Mash and Standard 24 percent Dairy Feed and agreed 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication— 


(a) That any of the feeding plans of J. Kendley Martin or that any of the 
feeds of J. Kendley Martin or any ingredient or ingredients in such feed will 
“insure” or “assure” for the user any result which may not be expected to 
follow under every condition of use or which, for its accomplishment, is not 
entirely dependent on such feeding plan or on such feed or on any ingredient 
or ingredients in such feed. 

(b) That prospective purchasers, by using any of the feeds of J. Kendley 
Martin or by virtue of any ingredient or ingredients in such feed, will thereby 
be enabled to realize results superior to those already being obtained unless 
Such improved results would be expected to follow unequivocally and however 
meritorious the feed or ration already being employed by such prospective 
purchasers, and where the realization of any such improved result would be 
expected to be limited to cases where prospective purchasers had been em- 
ploying feeds inferior to those which are offered for sale and sold by J. Kendley 
Martin, that then such limitation be clearly, appropriately and conspicuously 
indicated. 

(c) That any of the feeds of J. Kendley Martin are perfectly balanced. 

(d) That Super Quality Coccidiosis Control Mixture, when used in con- 
junction with proper sanitary measures or otherwise, will absolutely prevent 
the development of coccidiosis in baby chicks, or that said mixture will 
cure coccidiosis or do more than aid in the prevention of coccidiosis, or that 
its use will obviate the necessity of resorting to drugs or medicines for the 
treatment or prevention of coccidiosis, or that it is completely medicated, or 
that it will help in the prevention of infectious diseases generally or of any 
specific infectious disease, unless, where it does go only by reason of its 


nutritive qualities, such reason is clearly, appropriately and conspicuously 
indicated. 
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(e) That any of the feeds of J. Kendley Martin incorporate every new feeding 
discovery of value in a poultry or livestock ration. 

(f) That every ingredient in Super Quality Starting Mash is completely 
assimilated or that said mash is potently fortified with all the known vitamins 

(g) That the minerals present in Super Quality Supplement Mash are com 
pletely water soluble. j 

(kh) That cereal grains are deficient in all of the vitamins. 

(i) That Super Quality Growing Mash provides in ample amounts every 
known vitamin. 

(j) That Super Quality Pullet Mash will prevent the possibility of neck 
moult or premature production. 

(k) That Standard 24 percent Dairy Feed will provide a complete ration. 

(tl) That the buttermilk or milk sugar content in Super Quality feeds is 
of any particular value in aiding digestion or assimilation or in promoting 
intestinal health or in giving a tonic effect or in helping to keep the intestinal 
tract free of harmful bacteria. 

(m) That the various feeds distributed by J. Kendley Martin are sold 
entirely direct to the purchasing public. 

(n) That Super Quality Starting Mash will afford the lowest mortality 
rate or that any of the hog feeds sold and offered for sale by J. Kendley 
Martin will afford the highest profit or will grow and develop swine at the 
lowest feeding cost or will put on the most weight or will grow and develop 
swine in the shortest time or with the smallest amount of feed. (Apr. 24, 1940.) 


02553. Deodorant—Qualities and Opportunities—C. E. Woodling, an 
individual trading as C. E. Woodling Chemical Works, 127 South 
Jefferson Street, Allentown, Pa., vendor-advertiser, was engaged in 
selling a chemical designated Odorene which is to be sprayed in rooms 
for deodorizing them, and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication— 

(a) That the product is instant in action. 

(b) That the product will banish, end or kill odors, or from otherwise 
representing or implying that it is permanent in effect. 

(c) That there is no competition in selling the product. 

(d) That the product is new in any territory unless there have been no 
previous sales in the locality referred to. 

(e) That the financial opportunities afforded in selling the product are 
unparalleled. 

(f) That the product is effective for all odors. 

The said C. E. Woodling further agreed that in connection with 
claims made concerning the efficacy of the product he will only state 
the particular odors against which the product is efficacious. 

The said C. E. Woodling agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. (Apr. 25, 1940.) 

02554. Hand Lotion—Comparative Merits, Results and Qualities.— 
Charles Dallas Reach, an individual, trading as Chas. Dallas Reach 
Co., 58 Park Place, Newark, N. J., was engaged in the business 
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of conducting an advertising agency which disseminated advertise- 
ments for a hand lotion designated Frostilla Fragrant Lotion on be- 
half of The Frostilla Co., Inc., of Elmira, N. Y. and agreed, in con- 
nection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 


(a) That competitive lotions in general leave a sticky or gummy residue. 

(b) That the ingredients in Frostilla Fragrant Lotion are definitely known 
to be more costly than those employed in competitive lotions generally, when 
such is not, in fact, definitely known 

(c) That Frostilla Fragrant Lotion— 


1. Excels other hand lotions in general in producing such beneficial re- 
suits as it is capable of effecting or accomplishes such results where 
other lotions generally fail; or 

. Prevents the nail cuticle from becoming rough or ragged ; or 

3. Is effective for every case of parched skin or for every case of red- 

dened hands; or 

4. Tones or stimulates the skin or does more than aid in conditioning the 

skin; or 

5. Is “the” perfect hand lotion; or 

6. Keeps hands young looking; or 

. Is most always preferred where hand lotions are tested side by side. 


bo 


| 


The said Charles Dallas Reach further agreed not to disseminate or 
cause to be disseminated any testimonial containing any representa- 
tion contrary to the foregoing agreement. (Apr. 24, 1940.) 

02555. Medicinal Preparation—Comparative Merits and Qualities—New 
England Products, Inc., a corporation, 1601 Payne Street, Evanston, 
Ill., vendor-advertiser, was engaged in selling a medicinal prepara- 
tion composed chiefly of garlic designated Peacock’s Garlic Capsules 
and agreed, in connection with the dissemination of future adver- 
tising, to cease and desist from representing directly or by 
implication— 

That a medicinal preparation now designated Peacock’s Garlic 
Capsules or any other medicinal preparation containing substantially 


the same ingredients or possessing the same properties whether sold 
under that name or any other name— 


(a) Is more effective than ordinary garlic or other garlic preparations, or 
is rich in calcium, potassium or phosphorus, or provides alkaline properties 
for the human system. 

(b) Will give one good health, restore vitality or cause one to feel young, 
or will relieve one of a run-down feeling or will build up resistance. 

(c) Is of value in the treatment of colon irritation or indigestion or has 
any value other than the value which it may have as a carminative. 

(d) Is of value in the treatment of low or high blood pressure other than 
any tendency which it may have to temporarily reduce high blood pressure 
in those cases where the same is caused by a constriction of the blood vessels. 

(e) Is of value in treating rheumatism, bronchitis, coughs, colds, or other 
respiratory infections. 


(f) Is antiseptic or has germ killing powers when taken internally. 
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The said New England Products, Inc., further agreed not to pub- 
lish or cause to be published any testimonial containing any rep- 
resentation contrary to the foregoing agreement. (Apr. 26, 1940.) 

02556. Medicinal Preparation—Qualities—Mrs. Greta J. Leskovar, 
an individual, 507 East 73d Street, New York City, vendor-adver- 
tiser, was engaged in selling a medicinal preparation designated 
Lesko Herbs Tea and agreed, in connection with the dissemination of 
future advertising, to cease and desist from representing directly or 
by implication— 

(a) Is a competent treatment or effective remedy for retarded, suppressed, 
irregular, or sick monthly periods. 


(6) Is an aid for the relief of the pain or discomfort attending irregular 
menstruation; or 


(c) Will relieve the cramps or colic, of troublesome or irregular menstruation 
due to exposure or cold or any other cause. 

The said Mrs. Greta J. Leskovar further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (May 1, 1940.) 

02557. Medicinal Preparation—Qualities—Samuel Cohen, an indi- 
vidual, doing business under the trade name §. C. Sales Co., 126 
W. Baltimore Street, Baltimore, Md., vendor-advertiser, was en- 
gaged in selling a medicinal preparation designated Mag-Net-O 
Balm and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
iumplication— 

(a) That the preparation is a remedy or competent treatment for varicose 
veins or leg swellings, or that its use alone, or in connection with the application 


of heat, rubbing, or exercises will remedy, correct, eliminate, or help reduce 
varicose veins or leg swellings; or 

(6) That said preparations alone or used in connection with the application 
of heat, rubbing, or exercises, is a remedy or competent treatment for sciatica 
pains, rheumatic pains, lumbago pains, lame back, stiff neck, headache, chest 
colds, earache, or simple sprains, or that the preparation has any therapeutic 
value in the treatment thereof in excess of a rubefacient and counter- irritant; or 

(c) That the said preparation penetrates to congested or otherwise affected 
parts, or that said preparation is an aid in the treatment of deep-seated 
congestion; or 

(d@) That said preparation alone or used in connection with the application 
of heat, rubbing or exercises is a new method of treatment for varicose veins 
or leg swellings. 


The said Samuel Cohen further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (May 1, 1940.) 

02558. Medicinal Preparation—Qualities—Van Sant, Dugdale & Co., 
Inc., a corporation, Court Square Building, Baltimore, Md., was en- 
gaged in the business of conducting an advertising agency which dis- 
seminated advertisements for a medicinal preparation designated Bliss 
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Native Herb Tablets on behalf of Bliss Medical Co., Washington, 
D. C., and agreed to cease and desist from representing directly or by 
implication— 

(a) By the use of the word “quickly” or any other more or words of similar 
import or meaning that said product will give immediate relief for upset stomach, 
gas bloating pains, acid risings, lost appetite, sour stomach, and headaches, due 
to constipation or any other cause or causes. 

(bv) By the use of the words “Positive relief” or any other word or words of 
similar import or meaning that said product relieves all cases of upset stomach, 
gas bloating pains, acid risings, lost appetite, sour stomach, and headaches, due 
to constipation or any other cause or causes. 

(c) That the product will flush the bowels or kidneys. 

(d) That the product will “pep up” the liver, or from otherwise representing or 
implying that it will stimulate the liver. 

(e) That the product will cause a faster elimination of kidney wastes. 

(f) That the product will “pep up” or “tone up” the stomach, or otherwise rep- 
resenting that said product is a treatment for the stomach, unless limited to such 
influence as it might have as a stomachic. (May 2, 1940.) 


02559. Insecticide—Qualities—Buhach Producing & Manufacturing 
Co., a corporation, 37 East Channel Street, Stockton, Calif., vendor- 
advertiser, was engaged in selling an insecticide designated Buhach 
and agreed, in connection with the dissemination of future adver- 
tising, to cease and desist from representing directly or by 
implcation— 

1. That said product is effective in killing all species of moths or all insect pests. 

2. By use of the words “get rid of,” “banish,” or any other words of similar 


import or meaning, that Buhach, when spread across the trails of ants or roaches, 
kills or repels all of such pests. 


The said Buhach Producing & Manufacturing Co. further agreed 
not to publish or cause to be published any testimonial concerning any 
representation contrary to the foregoing agreement. (May 2, 1940.) 

02560. Correspondence Course—Qualities and Academy.—Eleanor 
Moore, an individual, trading as Academy of Hawaiian Music, 18 
South Seventeenth Avenue, Maywood, IL., vendor-advertiser, was 
engaged in selling a correspondence course designated Home Study 
Course for the Hawaiian Guitar and agreed, in connection with the 
dissemination of future advertising, to cease and desist from repre- 
senting directly or by implication— 

(a) That the course is a new method of instruction for learning to play the 
Hawaiian Guitar. 

(b) That purchasers of said course of instructions require no talent, or special 
talent, or an “ear” for music to learn to play the Hawaiian guitar, or that all 
pupils can, through said course of instruction, learn to play the Hawaiian guitar. 

(c) That a pupil can learn to play from regular piano music or any other kind 
of sheet music, unless such representations are qualified to explain that such music 


must include a separate score upon which the melody notes are written and upon 
which a chord designation is printed above each bar. 
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(d) That a pupil can learn to play regular songs after receiving and studying 
the first lesson of the said music course. 

The said Eleanor Moore further agreed to cease and desist from using 
the word “Academy,” or any other word, term, or name of like import 
and meaning as any part of her trade name, or to designate or describe 
the business of selling any correspondence course of instructions in 
music. 

The said Eleanor Moore further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (May 3, 1940.) 

02561. Medicinal Preparation—Qualities and Remedy.—C. G. Ives, an 
individual, trading as Ives Drug Co., Glenwood Drug Co., and Ives 
Druggist, 1600 Glenwood Avenue, Minneapolis, Minn., vendor-adver- 
tiser, was engaged in selling a medicinal preparation designated Ives 
Wonder Pile Remedy and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication— 

That said preparation is an effective remedy or a competent treatment for the 
physical disorder and condition known as hemorrhoids or piles; that its use will 
avoid an operation; or that it has any therapeutic value in the treatment of piles 
in excess of a mild, temporary, palliative for the itching, burning, and similar 
irritations that are usually due to, or associated with, the superficial symptoms 
of some types of piles. 

The said C. G. Ives further agreed to forthwith cease and desist 
from using the word “Remedy” or any other word or term of like 
import or meaning as any part of any trade name used to designate 
or describe the said preparation. 

The said C. G. Ives further agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (May 6, 1940.) 

02562. Medicinal Preparation—New, Qualities, Results and Labora- 
tory—V. G. Fernandez, an individual doing business under the 
trade name of Wonder Laboratory, 4557 Ellis Avenue, Chicago, UL, 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Anticalvez and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication— 

(a) Is a new discovery. 

(b) Eliminates dandruff. 

(c) Stops falling hair or dandruff. 

(d@) Gives the hair vigor and the luster of youth. 

(e€) Has done wonders for many who would not be without it. 

(f) Will improve the hair or scalp. 

(g) Or a similar preparation used by his mother resulted in her hair being 
abundant or of natural color at the age of seventy or at any other time or age. 
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(h) Will prevent baldness or gray hair; or cause one to have an abundant 
growth of hair. 


The said V. G. Fernandez further agreed to forthwith cease and 
desist from representing, by the use of the word “laboratory” or any 
abbreviation thereof as part of his trade name, or by any other means, 
that he maintains a laboratory, until and unless he owns, operates or 
controls, under direct supervision of a qualified scientist, an adequately 
and properly equipped laboratory where scientific analyses, tests and 


experiments are conducted. 
The said V. G. Fernandez further agreed not to publish or cause to 


be published any testimonial containing any representation contrary 
to the foregoing agreement. (May 7, 1940.) 

02563. Medicinal Preparations—Qualities, Results, Nature, Composition, 
Etc.—Chief Two Moon Herb Co., a corporation, Waterbury, Conn., 
vendor-advertiser, was engaged in selling medicinal preparations 
designated Chief Two Moon Bitter Oil, Chief Two Moon Cough, 
Chief Two Moon Skin Cream, Chief Two Moon All-Herb Stomach 
Relief, Chief Two Moon All-Herb Kidney Relief, Chief Two Moon 
All-Herb Nerve Remedy, Chief Two Moon All-Herb Female 
Tonic, Chief Two Moon All-Herb Rheumatism Relief, Chief Two 
Moon All-Herb Tonic Relief, Chief Two Moon All-Herb Asthma Re- 
lief, and Chief Two Moon All-Herb Liver Relief and agreed, in con- 
nection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 


(a) That Chief Two Moon was the “world’s greatest herbist.” 
(6) That Chief Two Moon remedies— 
1. Are “Indian” remedies. 
2. Are “herb” remedies except where the major portion of active ingre- 
dients are herbs. 
3. Have brought relief and restored health and happiness to thousands 
of sufferers throughout the country; or 
4. Are effective treatments for stomach trouble, tumors, rheumatism, kid- 
ney and liver ailments, nervousness, asthma. 

(c) That a medicinal preparation now designated “Chief Two Moon Bitter 
Oil,” or any other preparation containing substantially the same ingredients or 
possessing the same properties whether sold under that name or any other name— 

1. Is a competent remedy in the treatment of congestion of the lungs, 
ulcers of the stomach, colitis, rheumatism, constipation (unless lim- 
ited to temporary constipation), backache, headache, stomach trouble, 
eczema, neuritis, intestinal trouble, or spinal trouble; or 

2. Contains the juices of roots, barks and herbs which are of an especial 
value. 

(d@) That a medicinal preparation now designated “Chief Two Moon All-Herb 
Nerve Remedy,” “Chief Two Moon Nervine Tea,” ‘“Nervine” or any other 
preparation containing substantially the same ingredients or possessing the 
Same properties, whether sold under that name or any other name— 
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1. Soothes the entire nervous system. 
2. Supplants lost energy; or 
3. Aids in creating new nerve force. 

(e) That a medicinal preparation now designated “Chief Two Moon All- 
Herb Stomach Relief,” “Chief Two Moon Stomach Tea,” or any other prepara- 
tion containing substantially the same ingredients or possessing the same 
properties, whether sold under that name or any other name— 

1. Has any remedial effect in the treatment of any stomach disease, 
chronic or organic stomach condition. 

2. Is blended by Chief Two Moon; or 

8. Is unsurpassed as a natural health agent. 

(f) That a medicinal preparation now designated “Chief Two Moon All- 
Herb Asthma Relief,” “Chief Two Moon Asthma Tea,” or any other prepara- 
tion containing substantially the same ingredients or possessing the same 
properties, whether sold under that name or any other name— 

1. Is Nature’s most powerful weapon in combatting asthma; or 
2. Is effective in counteracting the dangerous and treacherous asthma 
condition. 

(g) That a medicinal preparation now designated “Chief Two Moon All- 
Herb Rheumatism Relief,” “Chief Two Moon Rheumatism Tea,” or any other 
preparation containing substantially the same ingredients or possessing the 
same properties, whether sold under that name or any other name— 
Stimulates assimilation. 

Makes rich blood. 

Stimulates elimination. 

Throws off impurities. 

Builds up resistance; or 

. Is a competent remedy for rheumatism. 

(h) That a medicinal preparation now designated “Chief Two Moon All- 
Herb Female Tonic,” “Chief Two Moon Female Tea,” or any other prepara- 
tion containing substantially the same ingredients or possessing the same 
properties, whether sold under that name or any other name— 

1. Is beneficial to women at trying periods. 

2. Is an effective treatment for any ailment to which women are 
subject; or 

3. Builds rich blood and strength after childbirth. 

(i) That a medicinal preparation now designated “Chief Two Moon All- 
Herb Kidney Relief,” ‘‘Chief Two Moon Kidney Tea,” or any other preparation 
containing substantially the same ingredients or possessing the same proper- 
ties, whether sold under that name or any other name— 

1. Is formulated according to the old tested and proven Indian remedy ; 
or 
2. Is a competent remedy in the treatment of any organic kidney disease. 

(j) That a medicinal preparation now designated “Chief Two Moon All- 
Herb Liver Relief,” “Chief Two Moon Liver Tea,” or any other preparation 
containing substantially the same ingredients or possessing the same properties, 
whether sold under that name or any other name— 

1. Is blended in Chief Two Moon’s scientific laboratory. 

2. Is Nature’s able assistant in toning up the liver to allow its proper 
functioning; or 

3. Has any medicinal value in the treatment of diseases of the liver. 

(k) That a medicinal preparation now designated “Chief Two Moon All- 
Herb Tonic,” “Chief Two Moon Tonic Tea,” or any other preparation contain- 
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ing substantially the same ingredients or possessing the same properties, 
whether sold under that name or any other name is marvelous or excelS as a 


tonic. - 
(1) That a medicinal preparation now designated “Chief Two Moon Skin 


Cream,” or any other preparation containing substantially the same ingre- 
dients or possessing the same properties, whether sold under that name or 
any other name, is of any value in the treatment of irritations of the skin 
except minor irritations due to external causes. 

(m) That a medicinal preparation now designated “Chief Two Moon Cough 
Elixir,” or any other preparation containing substantially the same ingredients, 
or possessing the same properties, whether sold under that name or any other 
nhame— 

' 1. Relieves spasm and pain. 
2. Restores tone to the affected parts; or 
3. Is a suitable preparation for coughs other than those due to colds. 

The said respondent further agreed to cease and desist from the 
use of any or all of the following words, or any other word or words 
of similar import or meaning, to designate any of its products, to 
wit: “nervine,” “nervine tea,” “nerve remedy,” “asthma tea,’ or 
“asthma relief.” 

The said advertiser further agreed to cease and desist the circula- 
tion and dissemination of a certain booklet entitled “Chief Two Moon 
Herbs for Health,” consisting of 82 pages and containing many 
claims, representations and testimonials concerning the alleged bene- 
fits which have been and are to be derived from the foregoing prod- 
ucts and which in large part the advertiser admits are unwarranted. 

The said Chief Two Moon Herb Co., Inc., further agreed not to 
publish or cause to be published any testimonial containing any rep- 
resentations contrary to the foregoing agreement. (May 3, 1940.) 

02564. Cosmetics, Food Supplements, and Medicinal Preparations—Quali- 
ties, Results, Nature, Composition, Etce.—Battle Creek Dietetic Sup- 
ply Co., a corporation, 16 Court Street, Battle Creek, Mich., vendor- 
advertiser, was engaged in selling cosmetics designated Health 
House Brand Hormone Cream and Health House Brand Vitamin F 
Cream; food supplements designated Health House Brand Yeast 
Vitamin Tablets, Health House Brand Vegetable Mineral Broth, 
Health House Brand Vegetable Tablets, Health House Brand Wheat 
Germ and Health House Brand Vitamin E Capsules; and a medicinal 
preparation designated Health House Brand Cough Syrup with 
Vitamins A, B, D and G and agreed, in connection with the dissemi- 
nation of future advertising, to cease and desist from representing 
directly or by implication— 

(a) That vitamin E is known to be of value in preventing sterility or mis- 
carriage in humans, or in causing a longer retention of sex impulses, or in im- 


proving strength, vigor or vital resistance, or that vitamin H is the fertility 
vitamin. 


(0) That Health House Brand Hormone Cream will help prevent lines or 
wrinkles. 
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(c) That Health House Brand Vitamin F Cream aids in restoring the skin’s 
normal balance, or helps to keep the skin young, or that said cream, by virtue 
of its “Vitamin F” content or otherwise, is of value in preventing or correcting 
conditions of dandruff or brittle hair or brittle finger nails or roughness of the 
skin or dryness of the skin, or that “Vitamin EF” is known to be of value in 
skin or scalp conditions. 

(d@) That the vitamins as contained in Health House Brand Cough Syrup 
are present in sufficient amounts to be of therapeutic value. 

(e) That Health House Brand Vegetable Tablets or that Health House Brand 
Vegetable Mineral Broth will help maintain the acid-alkaline balance of the 
body. ; 

(f) That Health House Brand Wheat Germ is of value in conditions of faulty 
digestion or faulty elimination or anorexia or improperly balanced meals in 
any case other than where such conditions may be due to lack of sufficient 
vitamin B in the diet. 

(g) That Health House Brand Yeast Vitamin Tablets are of value in cases 
of skin blemishes or bowel troubles or lowered resistance or anorexia except 
where these conditions are due to lack of sufficient vitamin B in the diet. 

(h) That vitamins tend to normalize weight, or that vitamins will help 
reduce obese persons to normal weight, or that vitamins will help underweight 
persons to attain normal weight except where such persons are underweight 
because of insufficient vitamins in their diet. 

(i) That it has been established as an actuality or that scientific authorities 
are all in agreement that the ordinary and modern diet is lacking in vitamin 
B or that most people receive an inadequate supply of this vitamin. 


The said Battle Creek Dietetic Supply Co. also agreed that where 
any of its products contain any fatty acids, it will cease and desist 
from designating such acids as “Vitamin F.” 

The said Battle Creek Dietetic Supply Co. further agreed not to 
publish or cause to be published any testimonial containing any rep- 
resentations contrary to the foregoing agreement. (May 3, 1940.) 

02565. Correspondence Club—Unique, Results Guarantee, Special Offer, 
Etc.—Belmont Lindsey, an individual trading as The National Social 
Club, 3453 Brooklyn Street, Kansas City, Mo., vendor-advertiser, was 
engaged in selling lists of names purporting to be members of The 
National Social Club and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication— 

(a) That The National Social Club is unique or that The National Social 
Club’s plan or service is unique. 

(6) That results are guaranteed to members. 

(c) That services rendered to persons are specialized services. 

(d) That free information or free descriptions can be obtained by persons 
answering advertisements. 

(e) That his statements relating to the financial or other standing, education, 
character, age, occupation or profession of those whose names appear on such 
lists are other than mere statements of those persons themselves in the absence 
of some reasonable investigation into the truth or falsity of such statements. 

(f) That any offer is special unless it is less in price than the usual or regular 
price and limited in time. 
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The said Belmont Lindsey agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (May 8, 1940.) 

02566. Hair Dye and Shampoo—Nature and Qualities—The Nestle- 
LeMur Co., a corporation, Port Authority Building, 111 Eighth 
Avenue, New York City, vendor-advertiser, was engaged in selling 
a hair dye designated Nestle Colorinse and a hair shampoo desig- 
nated Nestle Shampoo and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication— 

(@) That Nestle Colorinse is not a dye. 

(b) That Nestle Colorinse improves the natural color of the hair. 

(c) That Nestle Colorinse in any manner imparts youth to the hair or re- 
captures the youthfulness of the hair. 

(d) That Nestle Colorinse is a vegetable compound. 

(e) That Nestle Shampoo adds a natural sheen to the hair. 

(f) That the use of Nestle Shampoo helps overcome or is a corrective or cure 
for dandruff, or stops, checks or aids in stopping or checking falling hair, or 
that the use of Nestle Shampoo alone will minimize excessive hair loss due to 
scurfed or sluggish scalp. 


The said The Nestle-LeMur Co. further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (May 9, 1940.) 


02567. Antifreeze Solution—Demand, Success and Qualities—Sigvart 
Sivertson, an individual doing business as The Morco By-Products 
Co., 1758 Lunt Avenue, Chicago, Ill., vendor-advertiser, was engaged 
in selling an antifreeze solution designated Security Anti-Freeze and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication— 

(a) That the demand for Security Anti-Freeze is any definite amount not in 
accordance with the facts. 

(0) That the sales of Security Anti-Freeze exceed those of any other auto- 
mobile antifreeze. 

(c) That tests for the effects of Security Anti-Freeze upon objects in a con- 
tainer demonstrate the same results as will be obtained under actual conditions 
of use. 

(d) That tests upon objects in a container represent the tests which would 
be performed in a laboratory. 

(e) That Security Anti-Freeze or any given dilution thereof has a freezing 
point not in accordance with the facts. 

(f) That a constant antifreeze strength or freezing point is maintained by 
Security Anti-Freeze. 

(g) That it is not necessary to determine by the use of recognized testing 
methods, such as a hydrometer, the degree of antifreeze strength or the freez- 
ing point of a solution of Security Anti-Freeze. 

(h) That Security Anti-Freeze will not foam in the automobile radiator. 
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(4) That Security Anti-Freeze is harmless to the radiator or motor of an 
automobile. 

(j) That Security Anti-Freeze will not corrode the automobile parts with 
which it comes in contact. 

(kK) That Security Anti-Freeze is the only type of automobile anti-freeze 
known as “non-evaporating” or as “requiring only one filling a season.” 

(1) That Security Anti-Freeze has the same qualities as anti-freezes containing 
ethylene glycol. 


The said Sigvart Sivertson agreed not to publish or cause to be 
published any testimonial containing any representation contrary to 
the foregoing agreement. (May 9, 1940.) 

02568. Medicinal Preparation—Qualities—Hobo Medicine Co., a cor- 
poration, Beaumont, Tex., vendor-advertiser, was engaged in selling 
a medicinal preparation designated Hobo Medicine and agreed, in 
connection with the dissemination of future advertising, to cease and 
desist from representing directly or by implication— 


(a) That Hobo Medicine— 

1. Is regarded as a family standby or a competent or effective treatment 
for kidney or bladder disorders. 

2. Will produce normal activities of disordered or diseased kidneys or 
bladder. 

3. Is an aid in restoring normal health, energy, or pep to those suffering 
from kidney or bladder disorders. 

4. Will help relieve or aid in correcting kidney or bladder disorders. 

5. Will help cleanse or remove from the system or blood stream excessive 
poisonous or irritating acids or dangerous poisonous wastes, or have 
any effect upon the blood stream. 

6. Will help relieve the distress caused by backache, headache, dizziness, 
rheumatism, dizzy spells, traveling pains, nervousness and puffy eyes 
due to kidney or bladder disorders. 

7. Is an aid to lovelier skin. 

(b) That pimples, sallow skin, puffy eyes can be aided by its use. 

(¢) That women improve or keep or help keep their complexions free of 
blemishes by its use. 

(d) That men and women have been aided to better health by its use. 


The said Hobo Medicine Co. further agreed not to publish, or 
cause to be published, any testimonial containing any representation 
contrary to the foregoing agreement. (May 15, 1940.) 

02569. Medicinal Preparation—Qualities and Laboratory—Marvan 
Laboratory, Inc., a corporation, 30 East Third Street, New York 
City, vendor-advertiser, was engaged in selling a medicinal prepara-. 
tion designated Marvan Dermopathic Salve and agreed, in connec- 
tion with the dissemination of future advertising, to cease and desist 
from representing directly or by implication— 

(a) That said product is an effective remedy or competent treatment for 
eczema, itch, rash, pimples, psoriasis, chronic leg sores, acne, ringworm, bar- 


ber’s itch, athlete’s foot, poison ivy, itching piles, seborrhea capitis. dermatitis, 
pruritus ani, pruritus vulva, or other skin diseases, or that it has any therapeu- 
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tie value, in the treatment of such diseases, disorders, or conditions in excess 
of a temporary relief from the itching, burning and similar irritations that 
are often associated with the diseases, disorders and conditions mentioned ; 
(b) That said product will relieve, stop or remove itching or burning or 
other irritations immediately ; 
(c) That said product will relieve inflamation, allay irritation, or will 


l; 
arr That said product is anti-pruritic or antiphlogistic. 

The said advertiser further agreed to cease and desist from rep- 
resenting, by the use of the word “laboratory” or any other term of 
similar meaning or like import as a part of its trade name or in 
any manner, that it conducts or operates a laboratory. 

The said Marvan Laboratory, Inc., further agreed not to publish 
or cause to be published any testimonial containing any represen- 
tation contrary to the foregoing agreement. (May 16, 1940.) 

02570. Medicinal Preparation—Qualities——Joseph Balassa, an indi- 
vidual trading as Balassa Laboratories, 47 Sixteenth Avenue, New- 
ark, N. J., vendor-advertiser, was engaged in selling a preparation 
designated Corn Stick and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing 
directly or by implication— 

(a) That it will end, mitigate or relieve the pain incident to the condition known 
as bunions; 

(bo) That it will take away or remove the diseased condition known as bunions. 

The said Joseph Balassa further agreed not to publish or cause to 
be published any testimonial containing any representation contrary 
to the foregoing agreement. (May 16, 1940.) 

02571. Medicinal Preparation—Qualities and Results—Morten Labora- 
tories, Inc., a corporation, 308 South Harwood Street, Dallas, Tex., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Hay-No and agreed in connection with the dissemination 
of future advertising, to cease and desist from representing directly 
or by implication— 

That a medicinal preparation now designated Hay-No or any other 
medicinal preparation containing substantially the same ingredients 


or possessing the same properties, whether sold under that name or 
any other name— 


(a) Is a competent remedy or effective treatment for hay fever or that it has 
any therapeutic value in excess of affording symptomatic relief for said disease ; 
or 

(6) That the results to be achieved by the use of the said product in the 
treatment of sinus irritations, head colds, cold-clogged air passages, distress of 
nose-blowing and sneezing, stuffiness or other symptomatic conditions are 
amazing, wondrous or quick, or that said product is a discovery. 
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The said Morten Laboratories, Inc., further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (May 17, 1940.) 

02572. Medicinal Preparation—Qualities—The Num-O-Col Co., Inc., 
a corporation, 9 South Walker Street, Oklahoma City, Okla., vendor- 
advertiser, was engaged in selling a medicinal preparation designated 
Milt’s Num-O-Col Ointment and agreed, in connection with the dis- 
semination of future advertising, to cease and desist from repre- 
senting directly or by implication— 

That a medicinal preparation now designated “Milt’s Num-O-Col 
Ointment” or any other medicinal preparation containing substan- 
tially the same ingredients or possessing the same properties, whether 
sold under that name, or any other name, 


(a) is an effective treatment or competent remedy for pneumonia, influenza, 
or common colds. 

(db) is an effective treatment or competent remedy for sore throat or rheu- 
matism unless limited to such relief of the symptoms of these conditions as may 
be afforded by its counterirritant properties. 


The said The Num-O Col Co., Inc., further agreed not to publish 
or cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (May 18, 1940.) 

02573. Medicinal Preparation—Qualities and ‘“Doctor’.—Leonard J. 
Hartmann, an individual, 1538 West Fifth Street, Brooklyn, N. Y., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Concentrated Food Particle (Wheat Germ Oil) and 
agreed, in connection with the dissemination of future advertising, 
to cease and desist from representing directly or by implication— 


(a) That the product will prevent or overcome disease. 

(b) That the product will afford an increase in health or energy. 

(c) That the product is beneficial for all persons or at all times, or as a sup- 
plement to the ordinary diet. 

(d) That the product is a competent treatment or an effective remedy for fe- 
male hemorrhage, dysmenorrhea, cramps or uterine tenderness. 

(e) That the product will restore potency or that it is a competent treatment 
or an effective remedy for sterility unless limited to its aid in treating the 
condition when it is due to a Vitamin E deficiency and it is further explained 
in direct connection therewith that sterility due to a Vitamin E deficiency is an 
extremely rare occurrence. 

(f) That the product will cause: 

(1) An increase in testicular growth, 
(2) A hastened healing of skin wounds, 
(3) An increase in growth of children. 

(yg) That any statement or conclusion published by him is the statement or con- 

clusion of any other number of persons or organizations unless such is a fact. 


The said Leonard J. Hartmann further agreed that when using the 
word “Doc” or any other word or words as descriptive of or indicative 
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of his profession, he will state the particular profession in which he is 


licensed. 

The said Leonard J. Hartmann further agreed not to publish or 
cause to be published any testimonial containing any representation 
contrary to the foregoing agreement. (May 20, 1940.) 

02574. Insecticides—Qualities, Comparative Merits, Ete—Wilson Bros. 
Paint and Hardware Co., a corporation, 3863 Cottage Grove Avenue, 
Chicago, Ill., vendor-advertiser, was engaged in selling certain insec- 
ticides designated “Distol Concentrate” and “Thymite” and agreed, 
in connection with the dissemination of future advertising, to cease 
and desist from representing directly or by implication— 


(a) That Distol Concentrate will kill bed bugs or bed bug eggs instantly. 

(bo) That most bed bug mixtures scatter bed bugs into the walls or woodwork. 

(c) That roaches are carriers of cancer. 

(ad) That roaches and beg bugs are carriers of disease germs or disease. 

(e) That Distol Concentrate is odorless. / 

(f) That Thymite will rid or eliminate roaches from all buildings overnight. 

(g) That one application of Thymite will keep any building clean of roaches, 
water bugs, silver bugs, or ants, for one year. 

(h) That there are no other insecticides which will achieve substantially the 
same results as will Distol Concentrate or Thymite. 


The said Wilson Bros. Paint and Hardware Co., agreed not to pub- 
lish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (May 20, 1940.) 

02575. Food Supplements and Medicinal Preparations—Nature and Qual- 
ities—MeCollum Laboratories, a corporation, 17234 South Main 
Street, Gardena, Calif., vendor-advertiser, was engaged in selling 
food supplements and medicinal preparations designated Isodent, 
Isomar, Isoveg, Isolax, Kelp Tablets and Garlic-Parsley McCollum 
Tablets and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication— 


(a) That any of the above named products supplies to the average diet the 
mineral or vegetable elements in which such diet is deficient. 

(b) That a medicinal preparation now designated Isodent, or any other medici- 
nal preparation containing substantially the same ingredients, or possessing sub- 
stantially the same properties, whether sold under that name or any other name, 
is a balanced dentifrice, or that it restores natural color to the teeth, or builds 
firmness of the gum tissues or attacks acid mouth germs or reduces tartar. 

(c) That a food product now designated Isomar, or any other preparation 
containing substantially the same ingredients or possessing the same properties, 
whether sold under that name or any other name, is a balanced gland food, 
or combines the most valuable organic minerals from land or sea vegetation. 

(d) That a food product now designated Isoveg, or any other product con- 
taining substantially the same ingredients or possessing the same properties, 
whether sold under that name or any other name, provides a source of many 
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of the more important nutritional factors, or that such factors are frequently 
missing in the average daily menu. 

(e) That the preparation now designated as Isolax, or any other preparation 
or product containing substantially the same ingredients, or possessing the same 
properties, whether sold under that name, or any other name, is a food. 

(f) That the food product now designated Kelp Tablets or any other product 
containing substantially the same ingredients or possessing the same properties, 
whether sold under that name or any other name, is rich in vital minerals 
or that such minerals are necessary to body nutriment. 

(g) That the food product now designated Breakfast Granules or any other 
product containing substantially the same ingredients or possessing the same 
properties, whether sold under that name or any other name, aids the 
digestion. 

(h) That the food product now designated Alfalfa Tea and Tablets, or any 
other product containing substantially the same ingredients or possessing the 
same properties, whether sold under that name or any other name, aids Nature 
in providing a source of natural alkaline nutriment; that it is a valuable 
internal supplement to creams or powders, or that it increases liquid secretion. 

(i) That the food product now designated Garlic-Parsley McCollum Tablets, 
or any other product containing substantially the same ingredients or possessing 
the same properties, whether sold under that name or any other name, will 
reduce high blood pressure, or that clinical investigation has shown that either 
garlic or parsley will cause a lowering of blood pressure, or relieve headaches, 
dizziness or similar symptoms resulting from functional high blood pressure. 


The said McCollum Laboratories, Inc., further agreed not to pub- 
lish or cause to be published any testimonial containing any repre- 
sentation contrary to the foregoing agreement. (May 27, 1940.) 

02576. Medicinal Preparation—History, Nature and Qualities—Medical 
Tea Co. of California, Inc., a corporation, and Otto Wise, an indi- 
vidual trading as Medical Tea Co. of California, 307 South Hill 
Street, Los Angeles, Calif., were engaged in selling a medicinal 
preparation designated Cento Tea, formerly designated Aesculapius 
Tea and agreed, in connection with the dissemination of future 
advertising, to cease and desist from representing directly or by 
implication : 


(a) That such product or that the particular formula for such product has 
been used for centuries or has been used for any period of time greater than 
is actually the case. 

(b) That such product or that any of the ingredients in such product is of 
value in the treatment of gall or liver or kidney ailments, or is a competent and 
reliable agent for the relief of symptoms associated with such ailments, or is 
of value in preventing or dissolving kidney stones, or gallstones, or possesses 
healing or analgesic properties, or is capable of restoring one to normal or 
vital health, or aids the liver in its functions, or purifies gall passages, or 
helps eliminate poisons and foreign matter from the system, or possesses 
disinfectant properties, or acts as a cleanser for the liver or kidneys or gall, 
or cleanses the stomach, or is capable of bringing about a proper distribution of 
body liquids, or stimulates gall secretions. 

(c) That such product is not a laxative. 

(ad) That the ingredients in such product are carried to the affected parts. 
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(e) That all modern physicians subscribe to the theory that constipation 
causes auto-intoxication or a “backing up” of toxic poisons within the body. 

(f) That every ingredient in such product possesses therapeutic value. 

(g) That the bypericum content of such product stimulates the appetite. 


The said Otto Wise and the said Medical Tea Co. of California, 
Inc., further agreed not to publish or cause to be published any testi- 
monial containing any representation contrary to the ‘foregoing 
agreement. (May 27, 1940.) 

02577. Drug—Success and Qualities—Armand 8. Weill Co., Inc., a 
corporation, 170 Franklin Street, Buffalo, N. Y., was engaged in the 
business of conducting an advertising agency which disseminated 
advertisements for a drug designated “Raz-Mah” on behalf of Temple- 
tons, Inc., Buffalo, N. Y., and agreed, in connection with the dissemina- 
tion of future advertising, to cease and desist from representing di- 
rectly or by implication— 

(a) That said preparation is sold by all druggists. 

(ob) That sufferers from asthma will be almost instantly relieved from wheezy, 
difficult breathing by Templetons Raz-Mah Capsules. 

(c) That sufferers from hay fever will be speedily, quickly or akhmost instantly 
relieved from sneezing, itching and excessive watery secretions in the nose and 
eyes associated with hay fever, by Templetons Raz-Mah Capsules. 

(d) That coughs due to bronchial irritation or otherwise will be speedily, 
quickly or almost instantly relieved by Templetons Raz-Mah Capsules. 

(e) That sufferers from smokers’ cough and bronchial irritations are relieved 
by Templetons Raz-Mah Capsules. 

(f) That the use of Templetons Raz-Mah Capsules will prevent bronchial 
irritations from developing into asthma. (May 28, 1940.) 


DECISIONS OF THE COURTS 


IN CASES INSTITUTED AGAINST OR BY THE COMMISSION 1+ 


ALLE-RHUME REMEDY COMPANY, INC., AND BLOCK 
DRUG COMPANY, INC. v. FEDERAL TRADE COMMIS- 
SION ? 


No. 7245, 
(Cireuit Court of Appeals, Third Circuit, Dec. 5, 1939) 


Order dismissing, on stipulation and agreement of parties, petition for review 
of cease and desist order of Commission in the matter of Alle-Rhume Rem- 
edy Co., Inc., et al., Docket 3678, August 25, 19389, 29 F. T. C. 707, and 
which, as thereafter modified on November 13, 1989 (29 F. T. C. 716), 
directed respondent corporations, their officers, etc., to cease and desist from 
disseminating any advertisements in connection with offer and sale of their 
“Allenru” or other similar medicinal preparation, which advertisements 
represent, directly or by implication, that preparation in question will 
drive out of or rid joints or muscles of all uric acid deposits, or that excess 
uric acid causes or aggravates most cases of rheumatism, or that said prep- 
aration is compounded from safe or scientific formula, etc., as in said order 
in detail set forth. 


Sher & Sher, of Rutherford, N. J., for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, of 
Washington, D. C., for the Commission. 

Before Bices and Marts, Circuit Judges: 

Upon consideration of the agreement of counsel for both sides, in 
the above entitled cause, 

It is now ordered, That the said appeal be, and the same is, hereby 
dismissed. 


1 During the period covered by this volume, namely, December 1, 1939, to May 31, 1940, 
the United States Supreme Court denied certiorari in the following cases involving the 
Commission : Justin Haynes & Co., Inc. v. F. T. C., December 4, 1939, 308 U. S. 616; The 
Great Atlantic & Pacific Tea Co. v. F. T. C., January 2, 1940, 308 U. S. 625 (rehearing 
denied, January 29, 1940, 309 U. S. 694); Glade Candy Co. v. F. T. O., Ostler Candy Oo. 
v. F. T. C., and Shupe-Williams Candy Oo. v. F. T. C., March 25, 1940, 309 U. S. 675; 
International Art Co. et al. v. F. T. C., May 20, 1940, 310 U. S. 632; and Webb-Orawford 
Co. et al. v. F. T. O., May 20, 1940, 310 U. S. 638. 

Decisions of the Circuit Courts of Appeals in the foregoing cases are respectively re- 
ported, as follows, namely, Justin Haynes & Co., Inc., 105 F. (2d) 988, PAT a SO Sa RatrAoy 
The Great Atlantic & Pacific Tea Co., 106 F. (2d) 667, 29 F, T. C. 1591; Glade Candy 
Co., Ostler Candy Co., and Shupe-Williams Candy Oo., 106 F. (2d) 962, 29 F, T Cc. 1584; 
and International Art Co. et al. and Webb-Crawford Co. et al., respectively, reported in 
109 F. (2d) 393 and 109 F. (2d) 268, and in this volume, infra at pp. 1635 and 1630, 

2Not reported in Federal Reporter. For case before Commission, see 29 F, T. C. 707. 
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EDUCATORS ASSOCIATION, INC., ET AL. v. FEDERAL 
TRADE COMMISSION * 


No. 97 


(Circuit Court of Appeals, Second Circuit. Dec. 18, 1939) 


FURISDICTION—IN GENERAL—COMPETITIVE WIDE SALE IN INTERSTATE COMMERCE— 
SoHooL REFERENCE WORKS—PUBLISHERS. 


A New York corporation publishing a reference book suitable for use by 
school children and sold in interstate commerce in many states in competition 
with others selling similar books is subject to the Federal Trade Commission 
Act. Federal Trade Commission Act, section 5; 15 U. 8. C. A. section 45. 


FINDINGS OF COMMISSION—WHERE SUPPORTED BY SUBSTANTIAL EVIDENCE. 


Findings of the Federal Trade Commission supported by substantial evidence 
are conclusive. 


FINDINGS OF COMMISSION—TRADE AND CORPORATE NAMES—BUSINESS PRIVATE 
Prorit ENTERPRISE AS HDUCATIONAL UNDERTAKING. 


Evidence supported finding of the Federal Trade Commission that corporate 
and trade names of business enterprises selling reference book for profit 
misled a substantial portion of prospective purchasers into erroneous belief 
that teachers and educators were united to sell book for a common purpose 
other than financial gain and that members of the public were induced to make 
purchases which they would not have made except for their erroneous belief. 


PuBLic INTEREST—METHODS, ACTS AND PRACTICES—BUSINESS STATUS, ADVANTAGES 
OR CONNECTIONS—BUSINESS PRIV4‘TH PROFIT ENTERPRISE AS HDUCATIONAL 
UNDERTAKING. 


[471] Where business enterprises selling reference books for profit em- 
ployed selling procedure designed to give impression that their paramount pur- 
pose was not profit but the attainment by a group of learned people of their 
purpose to serve the cause of education, the purchasing public was entitled 
to be protected against the deception practiced, and a proper order to that 
end by the Federal Trade Commission was in the public interest. 


PusLic INTEREST—METHOpDS, AcTS AND PRAcTICRES—CoMMISSION ACTION—SPECIFIC 
AND SUBSTANTIAL AS PREREQUISITE. 
The interest of the public in selling procedure to justify action by the Federal 
Trade Commission must be specific and substantial. 
Cease AND Desist ORpERS—MopiricaTion py CourT—IN GENERAL. 


The Circuit Court of Appeals has power to modify orders of the Federal 
Trade Commission. 


1 Reported in 108 F, (2d) 470. For case before Commission, see 28 F. T. C. 1006. 
On petition for rehearing, see infra, p. 1658. 
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CrAsE AND Desist ORDERS—MopiFIcATIon BY Court—Merruops, Acts AND Prac- 
TICES—TRADE AND CoRPORATE NAMES—BUSINESS PRIVATE PROFIT ENTERPRISE AS 
EDUCATIONAL UNDERTAKING—“EpucaTors ASSOCIATION’—MOpDIFICATION TO PrER- 
MIT Uss Ir Disctosure TRUE STATus By ACCOMPANYING Worps. 


Use of term “Educators Association” in names employed by business enter- 
prises selling reference book for profit in a manner not misleading to the 
purchasing public would not be “unfair competition,” and hence an order of 
the Federal Trade Commission, requiring enterprises to cease and desist from 
representing through use of that term that they constituted a group of edu- 
eators or that their business was anything other than a private enterprise for 
profit, was modified to provide that names could be used if coupled with other 
words revealing true character of business. 


CEASE AND DESIST ORDERS—DISCONTINUANCE OF PRACTICES—IN GENERAL—HFFECT. 


Discontinuance of practices violative of the Federal Trade Commission Act 
does not alone deprive the Federal Trade Commission of power to make an 
order otherwise justified, but, under the act, past as well as present practice 
gives the commission cause for action. Federal Trade Commission Act, section 
5 (b) ;15 U.S. C. A, section 45 (b). 


CEASE AND DESIST ORDERS—DISCONTINUANCE OF PRACTICES—TERMS AND CONDI- 
TIONS—AGENTS’ OR REPRESENTATIVES —REFUNDS—BUSINESS SrA'Tus, ADVAN- 
TAGES OR CONNECTIONS, AND PRODUCT OF SELLER—-EDUCATIONAL CONNECTIONS AND 
Booxk’s OFFICIAL ADOPTION AS TEXTBOOK REQUIRED. 


Though business enterprises organized to sell a reference book for profit 
had ceased to violate the Federal Trade Commission Act before complaint 
was filed, the Federal Trade Commission could order enterprises to cease 
and desist from representing to prospective representatives that they would 
refund deposits under certain conditions and from representing that they 
were connected with educational institutions or that their book was pre- 
scribed as a textbook, where those provisions of order were based on adequate 
findings supported by evidence. 


(The syllabus, with substituted captions, is taken from 108 F. (2d) 
470) 


On petition by the Educators Association, Inc., and others, to 
review order of Commission requiring petitioners to cease and de- 
sist from the use of certain sales practices found to amount to un- 
fair methods of competition in interstate commerce in violation of 
section 5, order modified, and, as modified, affirmed. 

Townsend, Kindleberger & Campbell, of New York City (E. Crosby 
Kindleberger, of New York City, of counsel), for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, df”. 
Martin A. Morrison, assistant chief counsel, and Mr. William L. 
Pencke and Mr. James W. Nichol, special attorneys, all of Wash- 
ington, D. C., for respondent. 

Before Swan, Cuase, and Crarx, Circuit Judges. 


1616 FEDERAL TRADE COMMISSION DECISIONS 


Cuase, Circuit Judge: 

The Federal Trade Commission issued a complaint against the 
petitioners and, after hearings thereon, made an order requiring 
them to cease and desist from the use of certain sales practices which 
were found to amount to unfair methods of competition in inter- 
state commerce in violation of section 5 of the Federal Trade Com- 
mission Aet (38 Stat. 717, 15 U. S. C. A. 45). This petition was 
brought to review that order. 

[472] During the proceedings certain facts were stipulated and, 
from those facts supplemented by evidence taken as to others, it 
was shown that Educators Association, Inc., is a New York corpo- 
ration with its principal office in the city of New York which pub- 
lishes a reference book suitable for use by school children which is 
called The Volume Library. This book is sold in interstate com- 
merce in many of the states in competition with others selling sim- 
ilar books. 

Educators Association, Inc., sells its entire output of The Volume 
Library to petitioner, Leo F. Tully, who is its president and owns 
95 percent of its stock. He does business under the trade name 
Educators Association and maintains offices at the address of Edu- 
cators Association, Inc. He either sells the books outright to the 
other petitioners who in turn sell them to the public or has them 
sold to the public by the other petitioners acting as sales agents. In 
either event, the sales are ostensibly made to the public by Educators 
Association. In connection with each sale of a book the purchaser is 
given a certificate of membership in Educators Association, which 
in fact is only a trade name, that bears a facsimile of the corporate 
seal of Educators Association, Inc., and the signatures of L. L. Tully, 
president; E. E. Richards, vice president; and M. L. Kelley, secre- 
tary. It states in part that “* * * the person to whom this certi- 
ficate is addressed and immediate family are members of Educators 
Association. Said membership becomes effective when ‘The Volume 
Library’ is fully paid for, and gives full privileges for 10 years of 
consulting our Bureau of Research and Service regarding any prac- 
tical question whose answer does not appear in ‘The Volume Li- 
brary.’” This service is given without cost provided a self-addressed 
stamped envelope was enclosed with the inquiry. It is mainly done 
by having a clerk answer the questions received though some are re- 
ferred to others and Mr. Tully has an arrangement whereby forty 
questions a year may be referred to Encyclopedia Britannica for 
answer. 

Sales people, employed on a commission basis with certain guaran- 
tees, are instructed in the methods of selling to be used and if they 
follow instructions, which include learning several pages of a compo- 
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sition called a sales talk, are entitled to the refund of a deposit, after 
working a designated time, which they are required to make to obtain 
a sample book and supplies. In making sales, they are expected to 
call at the homes of people having children in school and enlist their 
interest in the book by showing how it can be used by the children in 
their studies. Formerly, some parts of this sales talk may have indi- 
cated to parents that the sales agents were connected in some way 
with the school their children attended or that use of The Volume 
Library was a school requirement but that method of selling had been 
stopped before the complaint in these proceedings was issued. There 
was also evidence to show that sales people had been induced to sign 
contracts of employment without being fully advised as to the condi- 
tions of those contracts but that practice, too, had been discontinued 
before the issuance of the complaint. 

Originally, people who did qualify as educators had had an associa- 
tion which compiled the matter that first was published but had been 
superseded by the corporate publisher and the contributors, many of 
them well-known educators, were not associated together at any time 
after petitioner Tully began to do business under the trade name Edu- 
cators Association. The order under review provided that petitioners 
should cease and desist— 

“(1) From representing through the use of the term ‘Educators 
Association’ in any corporate or trade name or through any other 
means or device, that they or any of them, constitute a group of educa- 
tors or teachers formed into an association or that the business operated 
by them, or any of them, is anything other than a private business 
enterprise for profit. 

“(2) Representing to prospective representatives that they will re- 
fund deposits or pay any specific sums of money or salaries to such rep- 
resentatives until and unless they fully and adequately disclose all of 
the terms and conditions upon which refunds or payments are actually 
made. 

“(3) From representing or implying that they or their representa- 
tives, agents, or canvassers are connected in any manner with public 
schools or other educational institutions, or that said Volume Library, 
or any other and similar publication is prescribed as a text book or 
required to be used in connection with school work.” 

The nature of the business in which the petitioners are engaged 
clearly makes the Federal Trade Commission Act [473] applicable and 
if the findings are supported by substantial evidence they are conclu- 
sive. (Federal Trade Commission v. Winsted Co., 258 U.S. 483, 491; 
Federal Trade Commission v. Curtis Co., 260 U.S. 568, 580; Mederal 
Trade Commission v. Standard Education Society, 302 U.S. 112, 117; 
Fioret Sales Co. vy. Federal Trade Commission, 100 F. (2d) 358 
(CAC PASO). 
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Having found upon substantial evidence that Educators Associa- 
tion, Inc., and Educators Association were both business enterprises 
organized and existing solely to make profits from the sale of the 
book and that they did not comprise a group of teachers or educators 
properly so-called, the Commission found further that the corporate 
and trade names used did mislead a substantial portion of prospective 
purchasers into the erroneous belief that a group of teachers and 
educators were united to sell the book “for a common purpose other 
than financial gain and have the capacity and tendency to induce 
members of the public under such false and erroneous belief to make 
purchases of said volume which they would not make except for such 
erroneous and false belief.” The part of the finding above quoted 
was, we think, sufficiently supported by the evidence. The selling 
procedure in connection with the use of those names was designed to 
give the impression that the paramount purpose to be achieved by the 
seller was not profit to be gained in business but instead the attain- - 
ment by a group of learned people of their purpose to serve the cause 
of education. The natural tendency of such an erroneous concept 
would be to induce parents to buy the book when they would not have 
done so had they known the truth. The purchasing public is entitled 
to be protected against that kind of deception and a proper order to 
that end is in the public interest (Federal Trade Commission v. 
Royal Milling Co., 288 U.S. 212, 217). 

Of course the interest of the public must be specific and substantial 
(Federal Trade Commission v. Raladam Co., 283 U. 8. 648). In this 
instance that interest 1s in not being deceived by the use of the corpo- 
rate and trade names in connection with attempts to sell the book. 
The use of those names in a manner which did not mislead the pur- 
chasing public would not be unfair and certainly would not be unfair 
competition. Perhaps paragraph 1 of the order was not intended to 
prevent the use of either of those names. But we have the power to 
modify such orders (Federal Trade Commission v. Balme, 23 F. (2d) 
615, 618), and for the sake of clarity that part of the order should be 
modified to provide that the names may be used if coupled with other 
words which do away with their tendency to create a false impression 
by revealing the true character of the business conducted (Federal 
Trade Commission v. Army and Navy Trading Oo., 88 F. (2d) 776). 

The other two paragraphs of the order are based upon adequate 
findings which are supported by the evidence. Both findings and 
evidence, however, are to the effect that the petitioners had ceased 
to violate section 5 of the act in the respects forbidden before the 
complaint was filed. Because of this, it is argued that paragraphs 
2 and 8 of the order should be set aside. We do not understand that 
discontinuance of practices violative of the act will alone deprive the 


MILLINERY CREATORS’ GUILD, INC., ET AL. UV, FED. TRADE CoM. 1619 


Commission of power to make an order otherwise justified. ‘The act 
in express terms requires the Commission to issue a complaint if it 
shall appear to it that such a proceeding would be to the interest of 
the public whenever “* * * any such person, partnership, or cor- 
poration has been or is using any unfair method of competition or 
unfair or deceptive act or practice in commerce, * * *” (15 U.S. 
C. A., sec 45 (b)). Past as well as present practices give the Com- 


mission cause for action and their discontinuance is no defense (Fed- 
eral Trade Commission vy. A. McLean & Son, 84 F. (2d) 910, 913; 
Federal Trade Commission v. Wallace, 75 F. (2d) 733, 738). 

Order modified as above and, as modified, affirmed. 


MILLINERY CREATORS’ GUILD, INC., ET AL. v. FEDERAL 
TRADE COMMISSION 1 


No. 9 
(Circuit Court of Appeals, Second Circuit. Jan. 22, 1940) 


BoycottsS—TRADE ASSOCIATION ACTION—STYLE PrrRAcy PREVENTION—CUTTING 
OFF COMPETITORS’ ACCESS TO CUSTOMERS OR MARKET—WHERE PRICE MAIN- 
TAINING EFFECT. 


Where trade association having members which comprised a substantial 
majority of manufacturers of high priced women’s hats sought to combat 
“Style piracy” by inducing major retail outlets to refrain from purchasing 
hats which were piracies of designs registered with the association and by 
refusing to sell to retailers dealing with pirates, and where necessary effect 
of the manufacturers’ combination was to maintain their price structure, 
the Federal Trade Commission was justified in entering a cease and desist 
order on ground that the association’s method was “unfair competition,” 
since the boycott employed by the association was unlawful. Federal 
Trade Commission Act, section 5, 15 U. S. C. A. section 45; Sherman Anti- 
Trust Act, sections 1, 2,15 U. S. C. A., sections 1, 2. 


Boycorrs—IN GENERAL—LEGALITY—WHERE No RESTRICTIVE RESULT RE Im- 
PORTANT COMPETITIVE PRICE, QUALITY, OR SERVICE. 


The anti-trust laws contravene concerted action that unduly confines im- 
portant areas of competition in price, quality, or service, but, unless it has 
such restrictive result, a combination to boycott is not necessarily unlawful. 


Boyrcotrs—iIn GENERAL—LEGALITY—OBJECTIVES—ILLEGAL ACTS—PREVENTION— 
CoMPETITIVE INTENT AND EFFECT—WHERE BENEFICIAL COMPETITION Not NEc- 
ESSARILY ELIMINATED AND INTENDED TO BE. 


A boycott designed to prevent the commission of an illegal act may be 
unobjectional so long as the particular agreement is not intended to and does 
not have the necessary effect of eliminating beneficial competition. 


1 Reported in 109 F. (2d) 175. For case before Commission, see 24 F. T. C. 1136. 
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ConceRT oF ACTION—IN GENERAL—LEGALITY—OBJECTIVES—SOCIALLY USEFUL 
Types oF COMPETITION—ABOLITION OF. 
A boycott or other concerted action aimed at abolishing socially useful 
types of competition will not be tolerated. 


Sryte Prracy—OrIcGINAL DrsIGNS—WHERE WITHOUT PATENT OR CoPpyRIGHT PRO- 
TECTION—IMITATION—RELIEF. 


Where an “original design” of a hat is too slight a modification to authorize 
a patent or copyright but the slight modification is of great commercial 
value because of the whims and cycles of fashion, an imitator may copy with 
impunity and the law grants no remedy to the creator. 


MErHoDS, ACTS AND PRACTICES—IN GENERAL—UNETHICAL OR UNGENTLEMANLY 
Acrs—ReELInr—COonFLICTING SoclAL GAINS AND DETRIMENTS—BALANCE AS 
CRITERION. 


An ungentlemanly practice will be condemned so long as its condemnation 
will not injure the consuming public more than the ungentlemanly practice 
itself. 


ConcEeRT OF ACTION—IN GENERAL-—LEGALITY—OBJECTIVES—Hvits Nor VIoLATIONS 
or Positive LAW—PREVENTION—STYLE PIRACY—WOMEN’S Harts. 


Concerted activity may be proper to eliminate evils even though those evils 
are not violations of positive law, and the fact that the pirate of designs in 
female haberdashery is immune from legal restraint is not of itself sufficient 
to forbid an association of creators from devising means to control the pirate. 


APPROPRIATION—INGENUITY, LABOR OR EXPENSE OF ANOTHER—IDEAS—WHERE 
UNPATENTABLE. 


Courts will not support a monopoly in an unpatentable idea. 


(The syllabus, with substituted captions, is taken from 109 F. (2d) 175) 


[176] On petition by Millinery Creators’ Guild, Inc., and others, 
to review and set aside an order by Commission, order affirmed. 

Mr, Lowell M. Birrell, of New York City (Mr. Charles A. Van 
Patten, of New York City, of counsel), for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Martin A. Morrison, assistant chief counsel, and Mr. James W. 
Nichol, special attorney, all of Washington, D. C., for respondent. 

Weisman, Quinn, Allan & Spett, of New York City (Mr. Milton C. 
Weisman and Mr. Melvin A. Albert, both of New York City, of coun- 
sel), for Fashion Originators Guild of America, Inc., amicus curiae. 

Before Swan, Aucustus N. Hann, and Crarr, Circuit J udges. 


CuarK, Circuit Judge. 

This is a petition by Millinery Creators’ Guild, Inc., and its mem- 
bers, for review of respondent’s cease and desist order directed against 
petitioners’ plan to prevent so-called “style piracy” of designs in 
women’s hats. Such plan was found by respondent to be an unfair 
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method of competition under section 5 of the Federal Trade Com- 
mission Act. 

Millinery Creators’ Guild, Inc., formerly Millinery Quality Guild, 
Inc., is a trade association organized as a stock corporation under the 
laws of the State of New York. It has “members” which the Federal 
Trade Commission finds to comprise “a substantial majority” of the 
manufacturers of high-priced women’s hats, or hats which sell at 
wholesale for at least 8 dollars. Though not stated in its certificate 
of incorporation, the admitted immediate purpose of the Guild is to 
combat the practice known as “style piracy.” Original creations de- 
signed by members of the Guild and by other high-priced milliners 
are often copied as soon as they appear in public, and the copyists 
manufacture and distribute their “piracies” at prices far below those 
charged by the originators. To eliminate this type of competition, 
the Guild has established a registration bureau, with which any 
creator of original designs and styles may register his model. Once 
a model is accepted by the bureau, it is the usual practice of members 
to accept it as an original design and style, but this is not conclusive, 
final determination being made by a committee of the Guild. Most 
of the country’s major retail outlets have been approached, and over 
1,600 of them have been persuaded to sign “Declarations of Coédpera- 
tion.” These Declarations state the intention of the retail stores not 
to purchase any hats which are piracies of designs registered with the 
Guild. Members of the Guild have agreed among themselves not to 
sell to any retailer who persists in purchasing from the pirates. One 
former member of the Guild, Milgrim Hats, Inc., was expelled from 
membership for failing to abide by these policies. 

We believe that the boycott employed by the Guild is one that 
is unlawful under the Sherman Anti-Trust Act, 15 U.S. C. A. sections 
1,2. Hence the Federal Trade Commission was justified in concluding 
that the Guild’s method of restraining competition was unfair and 
in entering its cease and desist order. (Hederal Trade Commission v. 
Beech-Nut Packing Co., 257 U.S. 441, 453; Butterick Publishing Co. v. 
Federal Trade Commission, 85 F. (2d) 522, 525 (C. C. A. 2).) 

The antitrust laws contravene concerted action that unduly con- 
fines important areas of competition in price, quality, or service. Un- 
less it has this restrictive result, a combination to boycott is not 
necessarily unlawful. So long as the particular agreement is not in- 
tended to and does not have the necessary effect of eliminating bene- - 
ficial competition, a boycott designed to prevent the commission of 
an illegal act may be unobjectionable. (United States v. American 
Livestock Commission Co., et al.,279 U.S. 485; Swift & Co.v. United 
States, 196 U. S. 375, 394; Butterick Publishing Co. v. Federal Trade 
Commission, supra; United States v. Sugar Institute,D.C.S8.D.N. Y., 
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15 F. Supp. 817, 899, modified and affirmed 297 U. S. 553.) In certain 
cases group action may permissibly have broader objectives, and a 
trading exchange may fix rules for trading and forbid dealing with 
non-members, provided again that there is no perceptible effect on 
legitimate methods of competition. (Anderson v. United States, 171 
U. S. 604; Chicago Board of Trade v. United States, 246 U. S. 231.) 
[177] But it is easy to overstep the line, and a boycott or other con- 
certed action aimed at abolishing socially useful types of competition 
will not be tolerated. (astern States Retail Lumber Dealers’ Associ- 
ation v. United States, 234 U.S. 600; Binderup v. Pathé Hachange, 263 
U.S. 291; Butterick Publishing Co. v. Federal Trade Commission, | 
supra; United States v. Sugar Institute, supra (with cases cited at 15 
F. Supp. 900).) | 

The permissible zone of conduct has recently been defined in Sugar 
Institute v. United States, 297 U. S. 553, at 598-599, where the Chief 
Justice declared: “And cooperative endeavor may appropriately have 
wider objectives than merely the removal of evils which are infractions 
of positive law,” but then said, “As the statute draws the line at un- 
reasonable restraints, a cooperative endeavor which transgresses that 
line cannot justify itself by pointing to evils afflicting the industry or 
to a laudable purpose to remove them.” i 

We turn, then, to consider the alleged evil of style piracy, and 
whether its abolition will eliminate a socially useful type of com- 
petition. 

What passes in the trade for an original design of a hat or a dress 
cannot be patented or copyrighted. An “original” creation is too 
slight a modification of a known idea to justify the grant by the 
government of a monopoly to the creator; yet such are the whims and 
cycles of fashion that the slight modification is of great commercial 
value. The creator who maintains a large staff of highly paid de- 
signers can recoup his investment only by selling the hats they design. 
He suffers a real loss when the design is copied as soon as it appears; 
the imitator in turn reaps a substantial gain by appropriating for 
himself the style innovations produced by the creator’s investment. 
Yet the imitator may copy with impunity, and the law grants no 
remedy to the creator. (Cheney Bros. v. Doris Silk Corp., 35 F. (2d) 
219 (C3 Gy Ast2),. 

The Guild emphasizes the immorality of style piracy, and urges 
that it is an abuse which honest and respectable merchants may per- 
missibly combine to eliminate. But there are larger issues at stake 
here, and there were larger issues at stake in the Cheney case, than 
the ethical propriety of copying. The law of unfair competition has 
a simple rubric: An ungentlemanly practice will be condemned so 
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long as its condemnation will not injure the consuming public more 
than the ungentlemanly practice itself. Style piracy was not out- 
lawed in the Cheney case, because to outlaw it would afford a virtual 
monopoly to the creator of an unpatented and uncopyrighted design. 
The holder of a patent or copyright has contributed valuable in- 
formation to the public, and in return he has been granted a limited 
monopoly; Congress has not yet, however, seen fit to extend the 
privileges of a monopolist to the inventor of an unpatentable idea. 
Despite the limited holding of J/nternational News Service v. Asso- 
ciated Press, 248 U.S. 215, and its strictures against permitting one 
person to take a “free ride” on the labor and inventiveness of another, 
we believe that the public interest is best served by limiting the pro- 
tection afforded an idea to the particular chattel in which it is 
embodied. (Lewis v. Vendome Bags, Inc., 108 F. (2d) 16, (C. C. A. 
2); Krem-Ko Co. v. Rk. G. Miller & Sons, 68 F. (2d) 872 (C. C. A. 
2); Sinko et al. v. Snow-Craggs Corp. 105 F. (2d) 450, 452 
(C. C. A..7). 

It is true that concerted activity may be proper to eliminate evils, 
even though those evils are not violations of positive law, and the 
fact that the pirate is immune from legal restraint is not of itself 
sufficient cause to forbid the Guild from devising other means to con- 
trol him. But here the courts have refrained from enjoining the 
pirate because they will not support a monopoly in an unpatentable 
idea. It would be strange to say that the Guild may establish this 
same monopoly by extrajudicial methods. Style piracy has been 
lethal in its effect on hat prices, and one of its results has been to 
make the latest fashions readily available to the lowest purchasing 
classes. The market of the high-grade originators has been sharply 
curtailed, and their prices have suffered correspondingly. It is safe 
to say that the members of the Guild instituted their antipiracy 
‘campaign to protect their markets and price levels, as well as to 
improve business morals within the industry. The testimony of a 
representative of Peggy Hoyt, Inc., makes this graphically clear. 

“Q. Were you asked to become a member of either of these two 
Guilds? 

“A. Yes. * * * Mr. Earl Farrington, who is one of the best 
grade, what I call a wholesaler, that is, his business is strictly a [178] 
wholesaler, I have known him for 20 years, crossed with him many, 
many times on the boat. He called me up and suggested this idea 
about the fact that the millinery business was in the doldrums, you 
see, something had to be done about it and they had gotten together 
all of the leading milliners, so-called, to try to create a greater interest 
105 
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in women wearing hats and raising the prices for a better grade mil- 
liner because, for instance, the average milliner 15 years ago easily 
got $30 for every hat they sold, today the God damn thing sells for 
$1.95, I mean, they sell for $1.95 around town, as a result of which 
they practically ruin every milliner. * * *” re 

We believe, therefore, that concerted action to eliminate style 
piracy extends beyond the permissible area of industrial self-regu- 
lation. The purpose of the milliners, and the necessary effect of 
their combination, is to maintain their price structure, and to elim- 
inate a distasteful “evil” which the law nevertheless recognizes to be 
a socially desirable form of competition. Such an antithesis is un- 
avoidable: What is desirable competition to the consumer may be 
outlaw traffic to the established manufacturer. But while we main- 
tain the competitive system, a monopoly in an idea, not recognized 
by positive law, must be jealously scrutinized lest the few are pro- 
tected at the expense of the many. See Fly, Observations on the Anti- 
Trust Laws, Economic Theory and the Sugar Institute Decisions: I, 
45 Yale L. J. 1339, 1348, 1371. 

Petitioners point out that the similar plan of Fashion Originators’ 
Guild of America, Inc., applicable to women’s ready-to-wear dresses, 
was upheld in a direct action under the antitrust laws in Wm. 
Filene’s Sons Co. vy. Fashion Originators’ Guild of America, Inc., 
90 F. (2d) 556 (C. C. A. 1), affirming D. C. Mass., 14 F. Supp. 353, 
as well as under a State antitrust law in Wolfenstein v. Fashion 
Originators’ Guild of America, Inc., 244 App. Div. 656, 280 N. Y. 
S. 361. Apparently these decisions go well to the edge of permissible 
law, at least as we read the decisions of the Supreme Court. And 
the Fdlene case carefully distinguishes this proceeding, then pending 
before the Commission, by pointing out that the Fashion Guild, 


unlike the Millinery Guild, has no controlling position in the indus- 


try, for it contains only a limited number of manufacturers pro- 
ducing less than 6 percent of the yearly output of ready-to-wear 
dresses. Whether this is a valid distinction need not now be de- 
termined, since in any event we feel that the present order is justified. 
The form of the order seems appropriate to the end in view, 
namely, the prohibition of further boycott of retailers and manufac- 
turers who have copied members’ styles and designs in female haber- 
dashery. It is affirmed and an order will be entered enforcing it. 


SWEETS COMPANY OF AMERICA, ING. U. FEDERAL TRADE COM. 1625 


SWEETS COMPANY OF AMERICA, INC. v. FEDERAL 
TRADE COMMISSION? 


No. 154 
(Cireuit Court of Appeals, Second Circuit. Jan. 29, 1940.) 


CEASE AND DESIST ORDERS—ScoPE AND FoRM—DEFINITENESS AND COMPLETENESS— 
Lottery MrercHAaNpIsINc—CAaNpy—Canpy, Hrc., So PAcKEp, Erc., THAT SALEs, 
Erc., “May Br” Mapr, Erc.—SeLrer OsiicATions As Nor DEFINED. 


Federal Trade Commission’s order directing candy manufacturer to cease 
distributing candy so packed that sales to general public are to be made or 
“may be made” by means of a lottery, supplying to dealers packages which 
are used or “may be used” to conduct a lottery, and supplying to dealers 
assortments of candy which are to be or “may be given” as prizes to pur- 
chasers, was objectionable, since the quoted phrases would place upon 
manufacturer all responsibility for acts of any jobber or retailer who might 
reassemble candies, however they had been packed, so that they would be 
again placed in prohibited combination. 


CEASE AND DESIST ORDERS—MODIFICATION BY COURT—LOTTERY MERCHANDISLNG— 
CANDY—WHERE NEITHER PROBABLE Nok ANTICIPATED VIOLATING SALES WITHIN 
APPARENT TERMS PROHIBITIONS. 


Where Federal Trade Commission did not intend to prohibit candy manu- 
facturer from making sales unless manufacturer had reason to suppose that 
jobber or retailer would use candy in connection with lottery, but Commis- 
sion’s order was So sweeping that it seemed to prohibit a sale, even though 
use of candies in lottery might nei[297]ther be anticipated nor probable, the 
order was modified so that it would only preclude sales where a lottery system 
was known to be practiced, or where the packing of the candy carried an unfair 
appeal to purchasers. 


(The syllabus, with substituted captions, is taken from 
109 F. (2d) 296) 


On petition to review an order of Commission requiring peti- 
tioner to cease and desist from certain methods of supplying candy 
to dealers that may be used for a gambling or gift enterprise, order 
modified. 

Mr. Louis H. Solomon, of New York City, for petitioner. 

Mr. W. 7. Kelley, chief counsel; Mr. Martin A. Morrison, assistant 
chief counsel; and Mr, James W. Nichol, special attorney for Federal 
Trade Commission, all of Washington, D. C., for respondent. 

Before Swan, Aucusrus N. Hann, and Criarx, Circuit Judges. 


1 Reported in 109 F. (2d) 296. For case before Commission, see 27 F. T. C, 1190, and 
for order as modified to conform with court’s decree, see supra, p. 1299, 
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Aveustus N. Hann, Circuit Judge: 

This is a petition to review an order of the Federal Trade Commis- 
sion entered on December 7, 1938, against Sweets Company of America, 
Inc. The petitioner is a manufacturer of candy engaged in shipping 
its product to retail dealers and jobbers throughout the United States. 

The Federal Trade Commission made findings of fact which so far 
as they are pertinent to the issues before us were the following: 

“Par, 2. In the course and conduct of its business, * * * the 
respondent has sold various assortments of candy so packed and assem- 
bled as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. One of said assortments is hereinafter 
described in detail for the purpose of showing the methods used by the 
respondent, but this description does not include all of the details of 
the several sales plans which the respondent has used in the distribution 
of its assortments of candy by lottery or chance. Such assortment is 
composed of 150 small rolls or pieces of candy of uniform size and 
shape called ‘Little Rolls’, which are packed in a box together with 24 
larger pieces of candy called ‘Dinner For Six’, packed in a separate 
box, which larger pieces of candy are to be given as prizes to pur- 
chasers of said small rolls or pieces of candy of uniform size and shape 
in the following manner: 

“The majority of the said small rolls or pieces of candy of uniform 
size and shape in said assortment have the same color but a small num- 
ber of or a minority of said small rolls or pieces of candy have a dif- 
ferent color. Said rolls or pieces of candy of uniform size and shape 
retail at the price of 1 cent each, but the purchasers who procure one of 
the said rolls or pieces of candy colored differently from the majority of 
said rolls or pieces of candy are entitled to receive, and are given with- 
out charge, one of the said larger pieces of candy. The rolls or pieces 
of candy of uniform size and shape are individually wrapped in non- 
transparent wrappers, and the color of the said pieces of candy is 
effectively concealed from purchasers and prospective purchasers until 
a selection has been made and the wrapper is removed. The said larger 
pieces of candy are thus distributed to the purchasing public wholly by 
lot or chance. 

* * * * * * * 

“Par. 4. Many dealers buy from respondent equal numbers of 
boxes of said ‘Little Rolls’ and said ‘Dinner For Six’. Said ‘Little 
Rolls’ are contained in a box and the majority of said rolls which 
are of one color are separated by a partition from the minority of 
said rolls which are of a different color. There are no indications on 
the wrappers of said rolls as to the colors thereof. Many retail 
dealers who purchase said ‘Little Rolls’ and ‘Dinner For Six’ mix the 
said rolls of different colors and sell them for 1 cent each and give 
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said ‘Dinner For Six’ pieces of candy as prizes to purchasers of said 
rolls of a different color than the majority of said rolls in accord- 
ance with the sales plan or method described in paragraph 2 hereof. 
The packing and distributing by respondent of candy in the manner 
above found is contrary to public policy. * * *” 

After making a further finding to the effect that other manufac- 
turers in competition with the petitioner do not sell their candies in 
assortments such as are above described and lose trade because con- 
sumers prefer assortments which involve the gambling feature, the 
Commission concluded that the above practices injure competitors 
and constitute unfair methods of competition. 

[298] The Commission thereupon made an order directing the peti- 
tioner to cease and desist: ' 

“1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gambling device, or gift enterprise. 

“2. Supplying to or placing in the hands of dealers packages or 
assortments of candy which are used or may be used to conduct a 
lottery, gambling device, or gift enterprise in the sale or distribution 
of said candy contained in the said packages or assortments to the 
public. 

“3, Supplying to or placing in the hands of dealers for sale to the 
public packages or assortments of candy composed of individually 
wrapped pieces of candy of uniform size and shape and of different 
colors, together with larger pieces of candy or any other merchandise, 
which said larger pieces of candy or other merchandise are to be or 
may be given as prizes to the purchasers procuring pieces of said 
candy of a particular color.” 

The order to “cease and desist” further provided that within 60 
days the petitioner should file a written report setting forth in detail 
the manner and form in which it had complied with the directions 
of the Commission. 

The petitioner argues that the words “or may be made” in subdivi- 
sion 1 of the order; “or may be used” in subdivision 2; “or may be 
given” in subdivision 3 are such as to throw upon it all responsibility 
for the acts of any jobber or retailer who may reassemble candies, 
however they may have been packed, so that they are again placed 
in prohibited combinations. This seems a reasonable criticism, for 
any box of candies of identical sizes, containing chocolate-covered 
pieces of a variety of flavors, might be used for gambling purposes, 
for a child buying some of the pieces might be given a prize if he 
happened to pick out a piece the contents of which was of a particular 
flavor. The Commission does not intend to prohibit a manufacturer 
from making such a sale unless he has reason to suppose that the 
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jobber or retailer who buys his candy will use it in connection with a 
lottery. This is shown by the statement in the brief of the Com- 
mission that their order is not applicable to “ ‘straight candy,’ because 
a dealer thereafter so repacks and reassembles it as to sell it as ‘chance 
candy.’” Yet the order is so sweeping that it seems to prohibit a 
sale like the one described, even though the use of candies in a lottery 
might neither be anticipated nor probable. 

We think that an innocent vendor will not be subjected to the risk 
of violating the order if it be modified so that the words “are likely 
to be made” are substituted for “may be made” in subdivision 1; the 
words “are likely to be used” are substituted for “may be used” in 
subdivision 2; and the words “are likely to be given” are substituted 
for “may be given” in subdivision 3. The order as thus modified 
would only preclude sales where a lottery system was known to be 
practiced or where the packing of the candy carried an unfair appeal 
to purchasers. It would not preclude a manufacturer from selling - 
its candies when so packed that a lottery was neither reasonably 
anticipated, nor suggested, nor likely to occur. 

Counsel for the Commission insist that the order requires no modifi- 
cation because it only forbids sales in cases where candy is “so packed 
and assembled that sales of such candy to the general public are to 
be made or may be made by means of a lottery.” But this limitation 
is at most only found in subdivision 1, and not in subdivisions 2 or 8, 
and even in subdivision 1 precludes any assembly of candy in which a 
selection of a particular flavor by chance is possible. Subdivision 2 
is subject to a similar criticism. Subdivision 3 would preclude sales 
of candies of uniform size and shape, but of different flavors, con- 
tained in wrappers of the same color, even in cases where there was no 
likelihood of their use in a lottery just because a lottery might 
possibly occur. 

It must be remembered that the proof of the use of petitioner’s 
candies for lottery purposes was confined to transactions in but four 
or five retail stores. The Commission has shown by its brief that no 
burdensome order is intended. The difficulty with the order as 
framed is that when read literally its terms are more severe than the 
purposes of the Commission require and that it does not clearly in- 
form the manufacturer of its rights. 

It is to be observed that the petitioner has not attacked the findings 
of the Commission that the particular method which the petitioner 
has employed in assembling its candies for sale and described in 
paragraph 4 supra is a practice which is contrary to public policy. 
Therefore the [299] order as modified forbids the particular practice 
therein described and such other practices as are likely to involve a 
lottery. 
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An order similar in form to the one in the case at bar was modified 
by the Courts of Appeal of the Seventh, First, and Ninth Circuits in 
Federal Trade Commission v. A. McLean & Son, 84 F. (2d) 910, 918 
(C. C. A. 7); Federal Trade Commission v. Miller Co., 97 F. (2d) 
563 (C. C. A. 1); Ardelle v. Federal Trade Commission, 101 F. (2d) 
718 (C. C. A. 9). In Ostler Candy Co. v. Federal Trade Commis- 
sion, 106 F. (2d) 962 (C. C. A. 10); such an order was allowed to 
stand without modification by the Court of Appeals of the Tenth 
Circuit, and in National Candy Co. v. Federal Trade. Commission, 
104 F. (2d) 999, the Seventh Circuit abjured its earlier decision in 
Federal Trade Commission v. A. McLean & Son, supra, and permit- 
ted a like order to remain unchanged. We think the decisions of 
the Courts of the First and Ninth Circuits are to be preferred to 
those of the Seventh and Tenth because they more clearly define the 
obligation of the manufacturer. 

An order should pass affirming the order of the Commission as 
modified in the manner above provided. 

Order modified. 

Crark, Circuit Judge, dissenting in part: 

I would affirm the Commission’s order. I do not believe we should 
substitute our own vagueness for that of the Commission. The 
Seventh Circuit Court of Appeals has repented of so doing. National 
Candy Co. v. Federal Trade Commission, 104 F. (2d) 999 (C. C. A. 
7), repudiating Federal Trade Commission vy. A. McLean & Son, 
84 F. (2d) 910 (C. C. A. 7). Compare also Ostler Candy Co. v. 
Federal Trade Commission, 106 F. (2d) 962 (C. C. A. 10). These 
cases hold that the Commission’s order cannot reasonably be con- 
strued to have application to straight candy, but, in view of the 
allegations of the complaint and the findings, applies only to candy 
carrying an unfair appeal to retail dealers and purchasers, on ac- 
count of the element of chance involved in its sale. So viewed, the 
order does not make petitioner responsible for acts of retailers and 
is proper. The cases point to an extensive evil and suggest the 
undesirability of an ineffective order, as does the testimony before 
the Commission. If the order proves unworkable in practice, the 
Commission may correct it more expertly than we can now when we 
do not know that it contains other than imaginary defects. 

T do not understand our modification of the order. Does “likely 
to be used” mean any more than “capable of being used,” which is 
the present order reasonably construed? Presumably the new order 
must mean something other than did the one it changes. If “likely” 
means “probable,” and that is something more than “capable,” we 
may be getting dangerously near the nullifying requirement of sub- 
jective intent on the part of the manufacturer. At any rate, “are 
likely to” suggests a question-begging requirement of some unspecified 
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quantum of proof of possibilities, which may render the order 
practically unenforceable. ' 

The Commission’s difficulty here apparently springs from over- 
kindness (cf. Capon Water Co. v. Federal Trade Commission, 107 
F. (2d) 516, 518 (C. C. A. 8)), for an order requiring distinctive 
labeling of the candies would seem impervious to attack. Even 
though the Commission may have to come to such an order in time, 
I would not discourage its trying of milder measures first, as I fear 
we are doing when we present it with a mandate thus uncertain. 


‘WEBB-CRAWFORD COMPANY, AND E. D. WIER, E. L. 
WIER, AND CARTER W. DANIEL, TRADING AS DAN- 
TEL BROKERAGE COMPANY v. FEDERAL TRADE 
COMMISSION + 

No. 8969 


(Circuit Court of Appeals, Fifth Circuit. Jan. 30, 1940.) 


DISCRIMINATING IN PricE—CLAytTon Act, SEc. 2 (¢)—BROKERAGE AND COMMIS- 
ston PROovISIONS—PUBLIC JNTEREST—WHETHER FINDING PREREQUISITE. 


The section of Federal Trade Commission Act relating to orders against 
unfair methods of competition and requiring a finding that proceedings would 
be in the public interest was inapplicable to proceeding under section of Clay- 
ton Act, prohibiting the payment or acceptance of commission, borkerage, or 
other compensation, without qualification, under which section Trade Commis- 
sion is not required to inquire about evil effect or whether proceeding would be 
in the public interest. Federal Trade Commission Act, sec. 5,15 U. 8S. C. A. 
sec. 45; Clayton Act, sec. 2 (c), as amended June 19, 1986, 15 U. S. C. A. see. 
13 (e). 


DISCRIMINATING IN PRICE—CLAytTon Act, Sec. 2 (c)—BROKERAGE AND CoMMIS- 
SION PROVISIONS—SELLER TO BUYER PAYMENTS, oR TO BuYER AGENTS OR REP- 
RESENTATIVES—WHERE BROKER PAYEES OFFICERS AND CONTROLLERS OF BUYER 
COMPANY, 


In proceeding by Federal Trade Commission to require a company, its offi- 
cers, and partners of brokerage firm to cease accepting from sellers any fees or 
commissions or brokerage in connection with purchase of commodities in 
interstate commerce by the company, evidence sustained finding that brokers 
in control of company acted as representatives of company and also received 
commissions. Clayton Act, sec. 2 (ec), as amended June 19, 1936, and sec. 11, 
15 U.S. C. A. see. 13 (c) and see, 21. 


DISCRIMINATING IN PRICE—CLAYTON Act, SEC. 2 (¢)—BROKERAGE AND COMMISSION 
PROVISIONS—‘EXcErT FOR SERVICES RENDERED” CLAUSE. 


The words “except for services rendered,” within Clayton Act provision 
prohibiting any person from granting or accepting anything of value as com- 
mission “or any allowance or discount in lieu thereof, except for services 


* Reported in 109 F. (2d) 268. For ease before Commission, see 27 F. T. C. 1099. 
Petition for certiorari denied by Supreme Court on May 20, 1940, 310 U. S. 638, 
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rendered in connection with the sale or purchase of goods” either to the other 
party to transaction or to an agent or representative, do not qualify the whole 
provision so as to authorize any person having any relation to opposite party 
to commercial sale to take a commission provided he renders service, since 


true meaning required taking the comma out after “thereof” and inserting 
it after “rendered.” 


STATUTES AND STATUTORY CONSTRUCTION—IN GENERAL—PUNCTUATION, 


Commas will not be permitted to defeat the legislative meaning. 


INTERSTATE COMMERCE—REGULATION—PROTECTION—SCOPE AS PoricE PowER. 


Congress has a power to regulate interstate commerce so full and complete 
that it may prohibit what is of harmful tendency therein, much like a State 
may in other fields by virtue of the police power. 


DISCRIMINATING IN PrRicE—CLAYTON Act, Src. 2 (c)—-BROKERAGE AND Com- 
MISSION PROVISIONS—SELLER TO BUYER PAYMENTS, OR TO BUYER AGENTS OR 
REPRESENTATIVES—WHERE BROKER PAYEES, OFFICERS AND CONTROLLERS OF 
BuyER COMPANY—WHETHER PROHIBITION DENIAL DUE PROCESS. 


The statute prohibiting payment or acceptance of commission, brokerage, 
or other compensation is not unconstitutional as denying “due process of law,” 
as applied to partners or brokerage firm who owned 95 percent of stock of 
corporation, who were required to desist from accepting commissions in con- 
nection with purchase of commodities in interstate commerce by the 
corporation. 


(The syllabus, with substituted captions, is taken from 109 F. (2d) 
268) 


On petition by the Webb-Crawford Co. and others to review order 
of Commission which com[269]manded petitioners to cease and 
desist from certain practices, and cross-petition by Commission re- 
questing court to command obedience to order, order sustained and 
obedience commanded. 

Mr. Max Michael, of Athens, Ga., and Mr. Edgar Watkins, of 
Atlanta, Ga., for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal 'Trade Commission, and 
Mr. John Darsey, special attorney, Federal Trade Commission, both 
of Washington, D. C., for respondent. 

Before Fosrrr, Srstey, and Hoimegs, Circuit Judges. 


Sistey, Circuit Judge: 

The Webb-Crawford Co., a corporation, and Ed D. Wier, E. L. 
Wier, and Carter W. Daniel, who trade under the name Daniel Bro- 
kerage Co., bring under review (15 U.S. C. A. sec. 21, 28, U.S.C. A. 
sec. 225) and order of the Federal Trade Commission which com- 
manded that “The Webb-Crawford Co., its officers, representatives, 
agents, and employees, and Ed D. Wier, E. L. Wier, and Carter W. 
Daniel, either in their capacities as partners in Daniel Brokerage Co. 
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or in their individual capacities, in connection with the purchase of 
commodities in interstate commerce by the Webb-Crawford Co., do 
forthwith cease and desist from accepting or receiving from sellers any 
fees or commissions or brokerage or any allowance in lieu thereof.” 
The Commission by cross petition asks us to command obedience to 
the order. 

There are contentions that some of the findings of fact are unsup- 
ported by evidence and other facts are not found which the evidence 
proves. It is also urged against the order that there is no finding 
that the condemned practice had an injurious effect upon competition, 
or that this proceeding would be in the interest of the public as re- 
quired by statute; and that the complaint does not make the issues 
adjudged. Lastly, it is urged that the order, resting on subsection (c) 
of section 2 of the Clayton Act as amended by the act of June 19, 
1936, 49 Stats, 1526, 15 U. S. C. A., section 13, denies due process of 
law as here interpreted and applied. 

The complaint in its last paragraph alleges that payment by sell- 
ers to and acceptance by Ed D. Wier, E. L. Wier, and Carter W. 
Daniel of fees and commissions is in violation of section 2, subsection 
(c) of the statute, they being the majority stockholders, the officers 
and directors of the buyer, the Webb-Crawford Co. The cease and 
desist order is supported by and substantially pursuant to the 
complaint. 

The complaint rests squarely on subsection (c) of section (2) of 
the Clayton Act, and the authority to enforce it granted to the Com- 
mission in section 11, 15 U. S. C. A. sections 13 (c), 21. Section 5 of 
the Federal Trade Commission Act, 15 U. S.C. A. section 45, relates 
to orders against unfair methods of competition, and as to those 
a finding that proceedings would be in the public interest is made an 
element. That section is inapplicable here. While subsection (a) 
of section 2 of the Clayton Act as amended makes necessary a finding 
that the discrimination therein condemned affects competition or 
tends to create monopoly, subsection (c) mentions no such element. 
Subsection (a) begins: “It shall be unlawful for any person engaged in 
commerce, in the course of such commerce,” to do certain things. Sub- 
section (c) begins with the same words, thus taking a fresh start 
and by an entirely independent paragraph and without any such 
qualification condemns other things. The Congress considered the 
effect on commerce of the things named in subsection (c), and abso- 
lutely prohibited them. The Trade Commission is not to enter on any 
enquiry about their evil effect, nor whether a proceeding would be in 
the public interest. Its duty is to enforce the prohibition. 
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We need not consider in detail the attacks upon the findings of 
fact. It is wholly undisputed that Ed D. Wier, E. L. Wier, and Car- 
ter W. Daniel are partners in the brokerage company, and that they 
own 95 percent of the stock of the Webb-Crawford Co., the first 
named being the corporation’s president and salesman, the second its 
vice president and its buyer, and the third its secretary and treasurer 
and financial manager. They constitute its board of directors and 
completely control it. The brokerage partnership is managed by 
C. R. Daniel, a brother of Carter W. Daniel and a small stockholder 
in the Webb-Crawford Co. He has his brokerage office in the ware- 
house of that com[270]pany, paying rent for it. The brokerage 
partnership represents only sellers and is paid only by them. It 
has many other customers beside the Webb-Crawford Co., and the 
Webb-Crawford Co. buys not over 10 percent of its goods through 
the partnership. It seems to us that the Board was not justified in 
finding that the partnership was controlled by the Webb-Crawford 
Co., but that the reverse is true, that the partners could and did con- 
trol the corporation. It is not the case of a dummy broker really 
acting for the buyer. The Webb-Crawford Co. did not get the brok- 
erage fees or any of them. That it borrowed money from some of 
the partners is not the same thing. Nor do we see that the brokers 
failed to render selling service to the sellers. Their connection with 
the large business of the Webb-Crawford Co., which naturally would 
secure obtaining its orders, other things being equal, would tend to 
make sellers employ them as their brokers, but there is no evidence 
that the relationship was abused to the injury of either seller or 
buyer. What in our opinion is fatally important is that one of the 
brokers, E. L. Wier, as vice president of the Webb-Crawford Co., 
does all its buying. He acts as the representative of the buyer; and 
as one of the brokers receives one-fourth of the commission paid by 
the seller. Ed D. Wier, who sells the purchased goods for the Webb- 
Crawford Co., and must have a voice in determining what shall be 
bought, gets a fourth of the commission; and Carter W. Daniel, who 
checks the bills and pays them, gets the remainder of the commission. 
Without reflecting on the faithfulness or honesty of anyone here 
concerned, it is evident that the tendency and general results are pre- 
cisely the same as if the Webb-Crawford Co., the buyer, had gotten 
the commissions. And the law equally condemns both things. Omit- 
ting the inapplicable alternatives, we quote from subsection (¢) : “It 
shall be unlawful for any person * * * to pay or grant, or to 
receive, or accept, anything of value as a commission ag (On et 
connection with the sale or purchase of goods * * * either to 
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the other party to such transaction (the Webb-Crawford Co.,) or to 
an agent, (or) representative, (E. L. Wier, Ed D. Wier, Carter W. 
Daniel) * * * of any party to such transaction other than the 
person by whom such compensation is so granted or paid.” Sellers 
who sell to the Webb-Crawford Co. cannot pay brokers’ commissions 
to these men who in fact act for and represent the buyer in making 
the purchases. The interposition of C. R. Daniel as manager for the 
brokers does not change the fact that the commissions are paid to his 
principals who are the officers and representatives of the buyer. 

Subsection (c) contains the words “except for services rendered.” 
Do they qualify the whole subsection, so that any person having 
any relations whatever to the opposite party to a commercial sale 
can take a commission, provided he renders service? Such a con- 
struction would largely destroy the statute, and nullify its plain 
intent. The words can, by transferring a comma, be attached to 
those immediately preceding: “or any allowance or discount in lieu 
thereof except for services rendered.” The statute would then pro- 
hibit “a commission, brokerage, or other compensation, or any 
allowance or discount in lieu thereof except for services rendered, 
in connection with the sale or purchase, etc.” The punctuation as 
published is confusing. We think the true meaning is better indi- 
cated by taking the comma out after “thereof,” and inserting it 
after “rendered.” Commas are not to be suffered to defeat the 
legislative meaning. 

The statute is not unconstitutional as depriving these stockholders, 
without due process, of their right to engage in business activities 
merely because they are stockholders in a corporation. They may 
do all the brokerage business they can which has not been made 
unlawful. The particular part of their business here ordered to 
cease has been made unlawful. Congress has a power to regulate in- 
terstate commerce so full and complete that it may prohibit what 
is of harmful tendency therein, much like a State may in other fields 
by virtue of the police power. We have no doubt that the regulation 
before us escapes being arbitrary, and has a real relation to the health 
and purity of interstate commerce. Cases tending to sustain this and 
other points ruled are Biddle Purchasing Co. v. Federal Trade Com- 
mission, 96 F. (2d) 687 (C. C. A. 2); Oliver Bros. v. Federal Trade 
Commission, 102 F. (2d) 763 (C. C. A. 4); Great Atlantic & Pacific 
Pea Co. v. Federal Trade Commission, 106 F. (2d) 667 (C. C. A. 3). 

The order under review is sustained and obedience to it is com- 
manded. 


INTERNATIONAL ART CO. ET AL. VU. FEDERAL TRADE COMMISSION 1635 


INTERNATIONAL ART COMPANY, AMERICAN DISCOUNT 
COMPANY AND JOHN C. KUCK v. FEDERAL TRADE 
COMMISSION. 

No. 6873 


(Circuit Court of Appeals, Seventh Circuit. February 1, 1940) 


EvIpENCE—Courr LIMITATIONS—WHERE FINDINGS SUPPORTED. 


In proceeding to set aside cease and desist order of the Federal Trade Com- 
mission, Circuit Court of Appeals is not permitted to weigh or review evidence, 
and findings of Commission, if supported by evidence, are conclusive (15 
U. S. C. A. sec. 45). 


CEASE AND DESIST ORDERS—JURISDICTION—PARTIES—JOINDER—P ARTICIPANTS, 
AGENTS AND INSTRUMENTALITIES—CORPORATE PHOTOGRAPHER, DISCOUNT CORPORA- 
TION, AND SALESMEN—WHERE LATTER CONTRACTORS AND ORDER OBTAINERS 
TuHRouGH Fase REPRESENTATIONS FOR FoRMER—TINTED ENLARGEMENTS AND 
FRAMES. 


In proceeding to review cease and desist order of Federal Trade Commission 
which was directed against corporate photographer, a discount corporation, 
and picture salesmen, evidence established that photographer which engaged 
in selling tinted enlargements and frames therefor and salesmen who con- 
tacted customers and obtained orders through false representations, represented 
that customers were dealing directly with and purchasing directly from pho- 
tographer, and that salesmen had apparent and actual authority to represent 
photographer. 


CEASE AND DESIST ORDERS—J URISDICTION—PARTIES—J OINER—P ARTICIPANTS, 
AGENTS AND INSTRUMENTALITIES—CORPORATE PHOTOGRAPHER, DISCOUNT CoRPORA- 
TION, AND SALESMEN—WHERE DISCOUNT CONCERN LEGAL FICTION IN SCHEME T) 
MISLEAD AND DEFRAUD. 


In proceeding to review cease and desist order of Federal Trade Commission 
which was directed against a corporate photographer, a discount corporation, 
and picture salesmen, wherein evidence established existence of fraudulent and 
deceptive plan whereby customers were induced to purchase pictures through 
the salesmen, evidence established that discount corporation was a legal fiction 
used to forestall claims made by customers who had been victims of fraudulent 
sales plan, so that cease and desist order was properly entered against the 
discount corporation. 


MetuHops, Acts AND PRACTICES—DECEPTIVE JNDUCEMENTS TO PURCHASE—SPECIAL 
PRICES oR OPPORTUNITIES TO Buy—‘‘Lucky Draw”—TINTED PICTURES. 


Byidence sustained finding of Federal Trade Commission of existence of 
fraudulent plan by which customers were induced to purchase tinted pictures 
from salesmen who represented corporate photographer, which included use 
by salesmen of so-called “draw” by which customer was led to believe that he 
was being presented with an opportunity to purchase a painting at a price far 
less than it otherwise would have been. 


1 Reported in 109 F. (2d) 393. For case before Commission, see 27 F, T, C. 1387. 
Petition for certiorari denied by Supreme Court on May 20, 1940, 310 U. S. 682, 
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CEASE AND DESIST ORDERS—-SCHEMES AND METHODS TO DECEIVE AND DEFRAUD—PAR- 
TICIPANTS—COMPETITIVE INJURY AND PUBLIO INTEREST—PICTURES AND FRAMES. 


A cease and desist order of Federal Trade Commission which was directed 
against participators in scheme to sell pictures and frames was authorized as 
against contention that methods employed by the participators were not injuri- 
ous to competitors or that proceeding was not in the interest of the public, 
where the evidence established that the methods employed were fradulent and 
deceptive. 


Meruons, Acts AND PRACTICES—SCHEMES AND METHODS TO DECEIVE AND DEFRAUD— 
Wuere HFrective IN INDUCING PuRCHASES By Many—CoMPETITIVE INJURY AND 
PUBLIC INTEREST AND POLICY. 

A method of selling based upon fraud and deception whereby many persons 
are induced to purchase a product is contrary to public policy and in itself is 
an injury to actual and potential competitors, and prevention of such a method 
by cease and desist order of Federal Trade Commission is authorized in the 
public interest. 


CEASE AND DESIST ORDERS—SCHEMES AND METHODS TO DECEIVE AND DEFRAUD—IF 
COMPETITORS ALSO GUILTY. 


A cease and desist order of Federal Trade Commission which was directed 
against participators in fraudulent scheme for selling tinted pictures and frames 
was not improper because of alleged fact that competitors of the participators 
employed same or similar sales methods. 


(The syllabus, with substituted captions, is taken from 109 F. 
(2d) 393) 


[394] On petition by the International Art Co. and others against 
Commission to set aside cease and desist order of Commission, peti- 
tion denied and order affirmed. 

Mr, Albert H. Fry, of Chicago, Ul., for petitioners. 

Mr. W.T. Kelley, Mr. Martin A. Morrison, Mr. M. Marshall Mor- 
gan, and Mr, James W. Nichol, all of Washington, D. C., for 
respondent. 

Before Sparks, Magor, and Treanor, Circuit Judges. 


Magsor, Circuié Judge: 

This is a petition to set aside a cease and desist order of the 
Federal Trade Commission, entered December 16, 1938, by virtue of 
section 45,15 U.S. C. A. The findings and conclusions of the Com- 
mission follow generally the allegations of the complaint. They 
are both of such length that they can not, with propriety, be set forth 
in detail. 

In substance, the facts found are: Petitioners, International Art 
Co. (herein called “Art Company”), and American Discount Co. 
(herein called “Discount Company”), are separate corporations hay- 
ing the same office and principal place of business at 325 West Huron 
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Street, Chicago, Ill. They were organized by petitioner, John C. 
Kuck, who is president, general manager, and the owner of sub- 
stantially all the stock of both corporations. The Art Company 
has been and is engaged in the business of offering for sale and sell- 
ing tinted or colored enlargements of family and other photographs, 
and frames therefor. Kuck directs all activities and controls the 
affairs and policies of each corporation, and has general control of 
the representatives, agents and salesmen engaged in the operation 
of the business, which is conducted throughout and in many of the 
states. The salesmen are the ones who deal directly with the public 
in the soliciting and taking of orders, and work in crews under the 
direct supervision of what is styled as a manager or customer-man- 
ager. Hach salesman is supplied by the Art Company with all blanks 
used in connection with the business, including a certificate certifying 
that the salesman is the duly accredited representative of such com- 
pany. Order blanks used by the salesmen, when a sale is made, are 
directed and mailed to the Art Company. When the order is received 
and filled by the latter, it is delivered to a common carrier and ship- 
ped to its point of destination in the name of the company. In the 
meantime, the salesman who obtained the order has left the particu- 
lar territory, and another agent known as the delivery man, with his 
credentials from the company, is there to receive the shipment and 
make delivery. He notifies the customer in the name of the company 
as to when personal delivery will be made to the customer’s home. 
At that time, the contract price is collected in cash by the delivery 
man, or a note taken on a form furnished by the Art Company, but 
payable to the Discount Company. The business is conducted gen- 
erally under the direction and control of Kuck. 

The salesman, in connection with his sales talk, always has with 
him a sample picture. His object is to induce the customer to fur- 
nish a photograph of some member of the family and enter into a 
contract by which the Art Company agrees to paint a picture like the 
sample displayed. Certain false and deceptive statements are found 
to have been made by the salesmen by which the customer is in- 
duced to purchase. Among such are, that the sample picture has 
been awarded first prize, which has created a great demand there- 
for, and that the Art Company has arranged for its artist to paint 
this particular family size and, that the supply will be limited to a 
few people in each locality for exhibition purposes. For this rea- 
son it is represented that the purchaser will be given the picture for 
the actual cost of materials, or the cost of materials and delivery; 
that such pictures are expensive and usually sell for $30, and on some 
occasions the pictures are represented to have a value as high as 
$100; they are referred to as “oil paintings,” “hand- painted” and 
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“finely finished paintings.” The prospective customer is advised 
that the “painting” to be furnished will be finished the same as the 
sample exhibited and, that the picture will be framed but that the 
customer need not take the frame unless desired. In instances where 
the “painting” to be made is of a child or baby, the salesman informs 
the prospective purchaser that the Chicago Tribune is preparing to 
hold a baby contest and that the Art Company has made an arrange- 
ment to enter its pictures in said contest. The salesman, in order 
to make a sale, introduces to the prospective purchaser a “draw” 
which consists of certain certificates en[395]closed in an envelope. 
The drawing of a “red seal certificate” entitles the prospect to one 
picture for $15, and a second picture free; the drawing of a “blue seal 
certificate” entitles the prospect to receive two pictures for $15, or one 
picture for half the regular price, to wit: $7.50. The drawing of a 
“green seal certificate” entitles the prospect to nothing. The sales- 
man so manipulates the drawing that the prospect draws whatever 
the salesman desires. The picture, as delivered, is completely framed 
in a hexagon designed frame, and the purchaser is informed by the 
delivery man that due to the odd design, it can not be procured at any 
other place, and if the picture is removed from the frame it will 
quickly deteriorate. If the salesman succeeds in selling. the frame, it 
is at a price ranging from $22.50 to $25. 

Concerning the representations thus made, the Commission found 
that the picture delivered is not like the sample displayed; said 
sample never won a prize; sales are not limited to a selected few per- 
sons in any territory; the usual price charged by the Art Company 
for said pictures was $7.50; that the purchaser was not given a reduced 
price; that the so-called “painting” was nothing more than an en- 
larged photograph made up by a Chicago photographer who charged 
25 cents for each enlargement; that a so-called artist colors the pic- 
tures and is able to finish 25 or 30 pictures per day; that the entire 
cost of a finished picture would not exceed $1.50; that said pictures 
were not “paintings” as that word is understood by artists or by the 
public; that the Chicago Tribune did not have a baby contest in prog- 
ress or even in contemplation; that the purpose of the “draw” was 
to convey to the mind of the prospective purchaser that he was to 
receive a picture at a greatly reduced price and, that he could only 
realize on his successful “draw” by the purchase of a picture, and 
that the purchaser was induced and persuaded to purchase a frame 
against his will and at an exorbitant price. 

When the purchaser sought relief from the fraud which had been 
perpetrated upon him, he was informed by the Art Company that the 
matter was out of its hands and the purchaser was referred to the 
Discount Company who was the holder of the purchaser’s note. The 
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Discount Company would advise the purchaser that it was an inno- 
cent purchaser for value, and would threaten to take legal action, 
warning the purchaser that this would involve $10 court costs, plus 
attorney fees. 

It was found that firms and persons engaged in the sale of col- 
ored enlargements of photographs and frames in interstate com- 
merce, as well as those engaged in the business of painting portraits 
and selling paintings, and who truthfully represented the same, are 
competitors of the Art Company and, that the plan adopted by such 
company in the sale of its product is an unfair method of competi- 
tion, as well as prejudicial and injurious to the public. 

Before entering into a discussion of the points raised by petitioners, 
it is well to have in mind the well established rule that this court, in 
a proceeding of this character, is not permitted to weigh or review 
the evidence and, that the findings of the Commission, if supported 
by evidence, are conclusive (Federal Trade Commission v. Algoma 
Lumber Co., 291 U. S. 67, 73; Federal Trade Commission v. Stand- 
ard Education Society et al., 302 U.S. 112, 117). 

While petitioners, under what they entitle “contested issues” at- 
tack substantially every finding made by the Commission, yet their 
argument is directed to only a few, to which we shall confine our 
discussion. Further, we think it may be stated, at least as a gen- 
eral proposition, that petitioners’ argument is directed at the inter- 
pretation placed upon the findings rather than to the findings 
themselves. 

The cease and desist order is directed against the Art Company, 
the Discount Company and John C. Kuck, and their servants, sales- 
men, employees, and agents, and it is in connection therewith that 
petitioners devote a major portion of their argument. It is their 
contention that both companies are engaged in a separate and in- 
dependent business and, that none of the so-called managers, sales- 
men or deliverymen is an agent of such character that his acts are 
binding upon the Art Company. The Commission with reference 
to the question of agency, in part found: 

“The solicitors, salesmen, deliverymen, district managers, and other 
representatives selling the respondent International Art Company’s 
colored enlargements of photographs, and frames therefor, to mem- 
bers of the purchasing public, are agents for the International Art 
Company and are accepted and dealt with as such by the purchasing 
PUL EC ME EIRP, 

[396] Petitioners, with reference to this finding, state: 

“Every word of that finding may be true and yet the company 
does not have control over the actions of those salesmen, nor can 
the Commission make a new contract for them to give the company 
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that power, without having the other party to the contract in court, 
which they did not have. * * *” 

Then the argument proceeds that the construction of the term 
“agency” as construed by the Commission, is unwarranted. In other 
words, that there was no agency in the sense that the Art Company 
had such control over those participating in the sales plan as would 
make the company liable for their acts and statements. The Com- 
mission further finds regarding this same subject matter: 

“Based upon the testimony of customers of the International Art 
Company and upon general representations of the respondents made 
both directly and through its agents, salesmen and representatives, 
and also by reason of the use of the credential cards, contracts and 
order blanks above described, the Commission finds that the respon- 
dents as well as their salesmen and other representatives soliciting 
orders for pictures and frames therefor, have customarily repre- 
sented that such customers are dealing direct with the respondent In- 
ternational Art Company and are purchasing such pictures direct 
from the International Art Company.” 

We have examined the evidence sufficiently to conclude that this find- 
ing not only is supported by substantial evidence, but is conclusively 
shown. True, there was testimony by the so-called managers and rep- 
resentatives to the effect the business was being conducted by them 
independently and, that they received no orders or directions from the 
Art Company. There is evidence, however, including the physical 
facts, which demonstrate to the contrary. For instance, each salesman 
was issued a certificate designating him as the representative of the 
Art Company ; the order was taken in its name; the picture was shipped 
in its name, and the customer was notified in its name of the time of 
delivery. AI] blanks used by the salesmen were furnished by the Art 
Company and bore its name. The customer had a right to believe—in 
fact, could not have believed otherwise, than that the salesmen were 
the agents of the Art Company, with full authority in the matter. 

Petitioners’ argument and authorities are largely concerned with 
the relation between a manufacturer and a retail merchant. For 
example, it cites Marshall Field & Co., a store which sells the products 
of the American Woolen Co., and argues that the latter is not liable 
for representations made by the former as to the products sold. We 
assume, however, that Marshall Field & Co. acts entirely in an inde- 
pendent capacity, and not as a representative of the Woolen Company. 
It is also sought to compare the instant situation with the relation exist- 
ing between the automobile manufacturer and its local agent. This is 
another instance, however, of the agency conducting its business in its 
own right and in an independent manner. These illustrations have no 
analogy to the present situation. Here, the agent was clothed with 
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apparent and, we think, real authority to speak and act for and on 
behalf of the principal, and the latter is bound thereby. We know of 
no theory of law by which the company could hold out to the public 
these salesmen as its representatives, reap the fruits from their acts 
and doings without incurring such liabilities as attach thereto. 

In this connection, it is claimed the order should not run against 
the Discount Company. Again, it is argued that this company has 
no connection with the Art Company. The finding, however, not 
seriously disputed, is to the effect that both corporations had their office 
in the same room, with merely an aisle separating their desks. The 
Art Company used 325 West Huron Street as its address, and the 
Discount Company, the Orleans-Huron Building as its address. Peti- 
tioner Kuck was president of both corporations and owned practically 
all of the stock in each. The flimsy argument is made that the Dis- 
count Company was organized for the benefit of the customers whose 
notes were discounted. It is plainly obvious, however, that it was for 
the benefit of Kuck and the Art Company. Petitioners came close 
to correctly appraising the situation in their answer in stating the 
Discount Company served “in an effort to discourage customers from 
setting up trumped up charges against a legitimate balance small in 
amount and far from the home office.” At another point, reference 
is made to this company as a “legal fiction.” No doubt it was such, 
the true purpose of which was to forestall a claim [397] made by 
a customer who had been a victim of the fraudulent sales plan, by 
pleading itself an innocent purchaser for value. We are unable to 
perceive any other reason for its existence. There can be no doubt 
but that it was a corporation without substance and, that its purpose 
was to aid and assist in the Art Company’s plan of operation. We 
think it was properly included in the Commission’s order. 

The finding of the Commission that the plan by which customers 
were induced to purchase, including the use of the “draw,” was fraud- 
ulent and deceptive, also has ample support. To our minds, the 
“draw” was not only an important element in a fraudulent scheme, it 
was fraudulent in itself. We are presented with the unique, as well 
as illogical argument that the sole purpose of the “draw” was a means 
of securing entrance into a home, determining whether the prospect 
had the appearance of financial responsibility, and if not, leaving 
without offending. True, as a matter of fact, there was no chance of 
vain or loss in the scheme, but the prospect was made to believe there 
was an element of gain, and that was plainly its purpose. The fact 
that the result of the “draw” made by the prospect was determined 
and fixed by the salesman and, that the prospect, even if lucky, had 
gained nothing, does not change the situation. The point is, the 
customer was deceived in that he was led to believe he was being pre- 
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sented with an opportunity to purchase a painting at a price far less 
than it otherwise would have been. It is no answer to say that after 
the customer was thus prepared, the purchase was made by reason of 
the exhibited sample. We think the testimony and exhibits are thor- 
oughly convincing that the methods employed were fraudulent and 
deceptive and, that all who participated in the plan from Kuck, as 
president of the two corporations, down to and including the person 
who made delivery of the pictures, was a party thereto, and they all 
plainly come within the inhibition of the Federal Trade Act. 

There likewise is no merit in the contention that the methods 
employed were not injurious to competitors or that the proceeding 
was not in the public’s interest. The Commission properly found to 
the contrary. A method employed, based upon fraud and deception, 
whereby many persons are induced to purchase a product, is contrary 
to public policy and in itself is an injury, not only to actual competi- 
tors, but potential as well (Federal Trade Commission v. Winsted — 
Hosiery Co., 258 U. S. 483, 493, 494; Federal Trade Commission v. 
Raladam Co., 283 U.S. 648, 651, 652; National Candy Co. v. Federal 
Trade Commission, 104 F. (2d) 999, 1006). The prevention of such 
a method is in the public interest (Federal Trade Commission v. 
Royal Milling Co., 288 U.S. 212, 217). 

It is also immaterial that competitors employ the same or similar 
methods. If such be the case, it would afford the basis for an 
argument that such competitors should be dealt with likewise, not that 
petitioners should escape. 

The petition to set aside the order of the Commission is denied and 
a decree will be entered affirming the same. 


FEDERAL TRADE COMMISSION »v. THOMSEN-KING & 
COMPANY, INC., GEORGE THOMSEN, AND MERROLD 
JOHNSON? 

No. 7196 


(Circuit Court of Appeals, Seventh Circuit. Feb. 1, 1940.) 
TEMPORARY INJUNCTIONS OR ORDERS—APPEALS—WHERE MATTER DISCRETIONARY 
In Courr Bretow—ReEvERsSAL—DISCRETION’s ABUSE AS PREREQUISITE. 
Reversal of a temporary injunction or order involving descretion neces- 


sitates a clear showing of abuse of discretion. 


TEMPORARY INJUNCTIONS OR OrDERS—APPEALS—WHERE CONTROVERSY FAcTUAL 
AND DISPUTED IN Court BELow. 


A temporary injunction or order will ordinarily be affirmed if controversy 
is factual and disputed. 


io in 109 F. (2d) 516. See for injunction order granted by court below, infra, 
D. Pe 
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RESTRAINING AND INJUNCTIVE ORDERS—F'EDERAL TRADE COMMISSION ACT, SECTION 
13—Districr Court JURISDICTION—PENDENCY OF PROCEEDING BEFORE COMMIS- 
SION—-W HETHER PREREQUISITE, 


District Court’s jurisdiction to enjoin the dissemination of false advertise- 
ments under statute is not dependent upon pendency of proceeding before 
Federal Trade Commission. Federal Trade Commission Act of 1914, sec. 
13 (a) (2), as added in 19388, 15 U. S. C. A., secs. 58 (a) (2). 


RESTRAINING AND INJUNCTIVE ORDERS—FEDERAL TRADE CoMMISSION Act, SEC- 
TION 13—Scorpe—As PREVENTIVE OF OFFENDER’S SUCCESSFUL REAPING OF FRUITS 
OF WRONGDOING IN ADVANCE OF EFFECTIVE PREVENTIVE COMMISSION ACTION 
OTHERWISE. 


Statute relating to temporary injunction restraining dissemination of false 
advertisements pending issuance of complaint by Federal Trade Commission 
was written to prevent ineffectuality of proceeding before Commission due to 
offender’s collecting the spoils incident to improper practices and liquidating 
or dissolving before the Commission can put a stop to offender’s unfair 
practices. 


RESTRAINING AND INJUNCTIVE ORDERS—F'EDERAL TRADE COMMISSION ACT, SECTION 
18—ScorpE—RESTRAINING ACTION “PENDING THE ISSUANCE OF A COMPLAINT”’—AS 
PERTAINING TO INTERIM FOLLOWING UNLAWFUL ADVERTISEMENT AND IN Ap- 
VANCE OF COMMISSION ACTION. 


In statute respecting temporary injunction restraining dissemination of 
false advertisements, expression “pending the issuance of a complaint’? means 
that in the interim between “the causing of the dissemination of an adver- 
tisement” in violation of statute and the action of the [517] Federal Trade 
Commission, the latter may institute suit in district court to enjoin dissem- 
ination of such advertisements. 


RESTRAINING AND INJUNCTIVE ORDERS—F'EDERAL TRADE COMMISSION ACT, SECTION 
18—SUPERSEDEAS APPLICATIONS—DEFENDANTS’ IRREPARABLE DAMAGE AS AGAINST 
DECEPTION AND MuLcTiINe oF PuBLIC—PUzZLE SELLING SCHEMES—WHERE Pur- 
CHASE INFERIOR PRODUCT AND IN QUANTITY Nor RELATED ORDINARY NEED, 
REQUIRED, AND LARGE SUMS OTHERWISE EXTRACTED FROM PROSPECTS—COSMETICS. 


Application for supersedeas pending appeal from order granting preliminary 
injunction restraining defendant from disseminating alleged false advertise- 
ments would be denied, though damages to defendant would be irreparable 
where, if injunction were lifted until appeal could be heard, defendants 
would have extracted several million dollars from prospective buyers on the 
offer of a chance to win prizes, although ostensibly the transaction dealt with 
sale of cosmetics, where amounts of sales of cosmetics would not be related 
to an ordinary person’s needs and would not be affected by absence of 


quality of the cosmetics. 


Court of Equiry—DvtTIEsS—IN GENERAL—ILLEGITIMATE PROFITS, AND BUSINESSES 
UNFAIRLY CONDUCTED. 
A court of equity has no duty to protect illegitimate profits or to advance 
business which is conducted by unfair business methods. 


(The peor with substituted captions, is taken from 109 F. 
(2d) 516) 


1644 FEDERAL TRADE COMMISSION DECISIONS 


On motion for supersedeas pending appeal from District Court 
for the Northern Division of Illinois, Eastern Division, and in action 
by Commission against Thomsen-King Company, Inc., and others 
to restrain defendants from disseminating alleged false advertise- 
ments, and in which preliminary injunction was granted, supersedeas 
pending appeal from order granting such preliminary injunction 
denied. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Curtis Shears, special attorney, both of Washington, D. C., for 
Commission. 

Mr. Robert J. Folonie, Mr. Lewis F. Mason, and Mr. John A. Nash, 
all of Chicago, Ill., for defendants. 

Before Evans, Magor, and Kerner, Circuit Judges. 


Evans, Cirewit Judge: 

This is an emergency motion by defendants, for supersedeas, 
pending appeal from an order of the district court granting a pre- 
liminary injunction restraining defendants from disseminating false 
advertisements therein set forth. 

The Federal Trade Commission instituted the suit pursuant to 
the statute which provides (title 15, U. S. C. A., sec. 53): 

“(a) Whenever the Commission has reason to believe— 

“(1) that any person, partnership, or corporation is engaged in, 
or about to engage in, the dissemination or the causing of the dis- 
semination of any advertisement in violation of section 52 of this 
title, and 

“(2) that the enjoining thereof pending the issuance of a com- 
plaint by the Commission under section 45 of this title, and until 
such complaint is dismissed by the Commission or set aside by the 
court onreview * * * the Commission * * * may bring suit 
in a district court * * * to enjom * * * the dissemination 
of such advertisement.” 

The complaint filed by the Federal Trade Commission (January 
8, 1940) is a lengthy one wherein it alleges that an injunction is 
necessary to prevent false advertising, the sale of cosmetics through 
a puzzle promotional scheme, which contemplated the purchase by 
the contestants of a quantity of cosmetics for which they would have 
no use, and which could not be resold without loss, and which were 
of inferior quality. The company’s plan, so it is alleged, was 
initiated by a “puzzle” for which a prize of $50 would be paid for 
a successful solution. On the contestant’s sending in his solution, 
he was notified that his entry passed a preliminary check-up and 
was before the final judges, and that if three dollars were sent the 
participant would receive five dollars’ worth of cosmetics, and if a 
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“promptness prize blank” were returned within a designated time, 
there would be a chance to win a $1,250 cash prize and a Buick car, 
or a total cash prize of $2,750. 

The Commission charges that defendant corporation is but a rein- 
carnation of a former corporation which promoted the identical 
sort of sales scheme, and which corporation dissolved in a short 
time, to be succeeded by another corporation, all of its practices be- 
ing for the purpose of avoiding the provisions of the Federal laws, 
and more particularly of evading the reach of the arm of the Fed- 
eral Trade Commission. 

[518] The complaint was supported by affidavits of its attorney, 
In re activities of predecessor companies, and of persons deceived 
by former companies. 

Notice of application for the temporary injunction was served 
upon the appellants who filed their appearances 3 days later. On 
the same day the district court issued its order for preliminary in- 
junction, from which an appeal is here taken, and pending the 
hearing and determination of which, the instant motion for super- 
sedeas is directed. The order was predicated upon findings of fact: 
(a) Dissemination of false advertisements for the purpose of induc- 
ing the purchase of cosmetics; (b) such advertisements, unless 
stopped, will cause immediate and irreparable injury to the public. 

Appellants challenge the soundness of the order on the ground 
that the alleged false advertisements are not stated to be in regard 
to the commodities sold, but as to extraneous matters; that the sup- 
porting affidavits do not concern the instant corporate defendant; 
there is no showing that any member of the public had been misled; 
the injunction will work irreparable injury to the defendants; the 
section of the act permitting the issuance of this injunction is un- 
constitutional because defendants are deprived of due process having 
no hearing; no showing of injury to the public health; the district 
court erred in failing to give the defendants an opportunity to 
answer. 

Defendants are not in a position to assert the full strength of their 
fact protestations. In other words, they are attacking an order 
which is supported by a sworn complaint and sustaining affidavits, 
without anything on their side to dispute the facts therein set forth 
Their fact assertions are not supported by pleading or affidavit. 

Reversal of a temporary injunctional order involving discretior 
necessitates a clear abuse showing.” 

A temporary injunctional order will ordinarily be affirmed if the 
controversy is factual and disputed. 


4 Alabama v. United States, 279 U. S. 229; Myers v. Bethlehem Corp., 303 U.S. 41, 52; 
Gibbs vy. Buck, 307 U. S. 66, 76; Independent Cheese Oo. v. Kraft Phenix Oheese Corp., 
“| Cir, 56 Fy (2d) 575. 
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Defendants contend that their application for a supersedeas pre- 
sents a question quite different from that raised on an appeal from 
a temporary injunctional order. This may be so in the general run 
of appeals, but in the instant case we have a peculiar situation. The 
lifting of the injunction, if we accept the plaintiff’s statement of facts 
as true, will effectually defeat the purpose of the suit. Theoretically 
the litigation may be continued, but the value of the decision will be 
purely academic. 

We have then a factual situation where allegations are made on one 
side upon which the court made its finding with no factual dispute 
by the defendants. Defendants assert they were not permitted to 
offer any defense. They assert the district court “shut them off” 
“without a hearing.” 

This charge is unsupported by the record. There is nothing .to 
show that they asked for more time within which to file an answer 
or to submit affidavits. Moreover, they could have applied for a — 
modification of the order and presented their evidence together with 
their verified answer. They have seen fit to present their request 
for a supersedeas to this court, upon a record which leaves the 
plaintiff’s statement of facts undisputed. 

Defendants argue, however, that accepting these facts the plaintiff 
still was not entitled to the relief granted, for the reason that the 
district judge’s jurisdiction in the matter is statutory and restricted 
to matters specifically covered by the statute. In other words, ac- 
cepting the plaintiff’s version of the facts, defendants challenge the 
district court’s jurisdiction to issue an injunction before the Federal 
Trade Commission had issued its complaint against defendants, as- 
serting dissemination of false advertisements, 

We are unable to accept defendants’ view that the court’s juris- 
diction under section 53 (a) (2) is dependent upon the pendency of 
proceedings before the Federal Trade Commission. Subsection (2) 
was written for a purpose which was to prevent the ineffectuality 
of proceedings before the Commission due to the offender’s collect- 
ing the spoils incident to improper practices and liquidating or dis- 
solving before the Commission can put a stop to its unfair practices. 

[519] As we construe the expression “pending the issuance of a 
complaint” in subsection (2), it means that in the interim between 
“the causing of the dissemination of an advertisement” in violation 
of section 52 of title 15, U. S. C. A., and the action of the Commis- 
sion, the latter may institute suit in the district court to enjoin the 
Gisseninalio® of such advertisement. The effectiveness of the Com- 
mission’s action might be defeated unless this authority to invoke 
the district court’s jurisdiction were given. It is a necessary part 
ok the plan to prevent fraud and fraudulent commerce through 

raudulent advertisements. 
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The other objections to the decree advanced by appellants to 
justify the issuance of a supersedeas until the appeal could be heard 
are all predicated upon factual bases. For example, it is stated that 
the advertisements complained of are not in regard to the sale of 
cosmetics but to the printing of a puzzle and of prize offerings for 
its solution, which prize offering gave the recipient the opportunity 
of a chance of securing an automobile. 

Plaintiffs complaint and affidavits however, show these advertise- 
ments were but a part of a plan to enlist the interest of the public 
in the subsequent advertisements which were to deal with a contest. 
where the winners were to be given prizes and these prizes were to 
be won by holders of certificates showing purchases of cosmetics. 
The first advertisement was merely to secure the names of prospective 
customers, somewhat derisively described in the affidavit as a “sucker 
list.” The complaint alleges that defendants’ efforts were successful, 
and a list of 330,000 was promptly obtained, to be increased when the 
final returns were “all in.” 

We are satisfied that none of the other objections advanced by 
appellants justifies the granting of the supersedeas. Only one will 
be given specific, though brief attention. 

Appellants claim that their damages will be irreparable. This 
statement is justified by the disclosed facts. Plaintiff, on the other 
hand, asserts that if the injunction be lifted, the damage to the public 
will also be irreparable. Its statement is likewise fairly supported 
by the facts. In other words, the injunction will interrupt defend- 
ants’ business for the period of its continuance. On the other hand, 
if the injunction be lifted until the appeal can be heard on its merits, 
the defendants will have extracted several millions of dollars from 
the more than 330,000 prospective buyers. The money will be ob- 
tained on the offer of a chance to win prizes although ostensibly the 
transaction deals with the sale of cosmetics. The amounts of the 
sales of cosmetics are not related to an ordinary person’s needs, and 
are not affected by the absence of quality of the cosmetics. 

Under the circumstances, we are to balance the gains and losses, 
and as we record the score, continue or lift the injunction in question. 
The vote is not even close. Our conclusion is in favor of continuing 
the injunction and denying the motion for supersedeas. In other 
words, defendants’ losses through the interference (or destruction) 
of their business is not of such a character as to invite preventive orders 
by a court of equity who has no duty, irrespective of the Federal 
Trade Act, to protect illegitimate profits or advance business which 
is conducted by unfair business methods. 

The application for a supersedeas is denied. 
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AMERICAN FIELD SEED COMPANY, ALSO DOING BUSI- 
NESS UNDER THE FIRM NAME AND STYLE OF SUN- 
FIELD SEED SERVICE, AND STANDARD SEED COM- 
PANY, AND ERNEST E. ELDER, AS PRESIDENT, AND 
J. F. SINN, AS VICE PRESIDENT OF AMERICAN FIELD 
SEED COMPANY, AND INDIVIDUALLY vw. FEDERAL 
TRADE COMMISSION * 


No. 6763 
(Circuit Court of Appeals, Seventh Circuit. Feb. 8, 1940) 


Decree dismissing, on stipulation and consent of parties, petition for review 
of cease and desist order of Commission in the matter of American 
Field Seed Co. et al., Docket 2872, July 29, 1988, 27 F. T. C. 583, 595, 
directing respondents, their officers, etc., and respondent individuals, in 
their official and individual capacities, to cease and desist, in connection 
with offer, ete., in interstate commerce, of agricultural seed, from repre- 
senting, directly or by implication, that respondent corporation was founded 
or engaged in business prior to year in which it was incorporated, and 
that respondents’ seed is free from weed seed and other foreign matter, 
is all cleaned by them with their own seed cleaning equipment, is analyzed 
and tested in their own seed testing laboratories, is all tagged and labeled 
in accordance with laws of State into which shipped, etc., as in said order 
in detail specified and set forth. 


Townley, Campbell, Clark & Miller, of Chicago, Ill., for peti- 
tioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, 1/7. 
Martin A. Morrison, assistant chief counsel, and Mr. James W. 
Nichol and Mr. George Foulkes, special attorneys, all of Washing- 
ton, D. C., for Commission. 


Before Evans and Magor, Circuit Judges. 
DrEcREE 


Now this day come the parties by their counsel and present and 
file a petition to dismiss this petition for review, which said stipu- 
lation is in the words and figures following, to wit: 

“Tt is hereby stipulated between American Field Seed Company, 
a corporation, Ernest E. Elder and J. F. Sinn, petitioners herein, 
and Federal Trade Commission, that the above entitled cause may 
be dismissed at petitioners’ cost. 


1 Not reported in Federal Reporter. 
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“Tt is further stipulated that the Federal Trade Commission has 
incurred no costs which are taxable against the petitioners. 
“AMERICAN Fretp SEED Company, 


Ernest E. Exper anp J. F. Sinn, 
Petitioners. 


By J. Arrnur MI1er, 
Attorney for Petitioners. 
“FEDERAL TRADE COMMISSION, 
By W. T. Kettey, 
Attorney for Federal Trade Commission.” 


On consideration whereof, it is now here ordered, adjudged and 
decreed by this court that this petition for review be, and the same 
is hereby, dismissed at petitioners’ cost, pursuant to the foregoing 
stipulation. 


BERRY SEED COMPANY, AND J. FRANK SINN, AS PRESI- 
DENT OF BERRY SEED COMPANY AND INDIVIDUALLY, 
AND JOSEPH F. FAASSEN, AS SECRETARY OF BERRY 
SEED COMPANY AND INDIVIDUALLY »v. FEDERAL 
TRADE COMMISSION.2 


No. 423, Original 
(Cireuit Court of Appeals, Eighth Circuit. February 9, 1940) 


Order per curiam dismissing, on stipulation and consent of parties, petition 
to review cease and desist order of Commission in the matter of Berry 
Seed Co. et al., Docket 2873, September 9, 19388, 27 Ff. T. C. 929, 941, di- 
recting respondent, its officers, ete., and respondent individuals, in their 
official and individual capacities, in connection with offer, etc., in inter- 
state commerce or in the District of Columbia, of agricultural seed, to 
cease and desist from representing, directly or by implication, that re- 
spondent corporation was founded or engaged in business prior to the 
year it was incorporated under the laws of the State of Iowa, and that re- 
spondents’ seed is free from weed seed and other foreign matter, is all 
cleaned by them with their own seed cleaning equipment, has high ger- 
minating power in case of all seed, and that every shipment has tags 
or labels attached showing purity and germination tests, etc., as in said 
order in detail specified and set forth. 


1Per curiam disposition of matter as set forth in text is reported in 109 F' .(2d) 1012. 
Decree in the matter, dismissing such petition pursuant to stipulation of the parties. 
follows : 

DECREE 

This matter came on to be heard on the stipulation of counsel to dismiss petition 
to review the Order of the Federal Trade Commission, at petitioners’ costs. 

In pursuance of said stipulation, It is now here ordered, adjudged and decreed by 
this court that the petition to review the order of the Federal Trade Commission entered 
on September 9, 1938, in this matter, be, and the same is hereby dismissed at the costs 
of the petitioners but that no attorneys’ docket fee be taxed in favor of respondent. 

And it is further ordered by this court that a certified copy of this order be forthwith 
transmitted to the Federal Trade Commission. 
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On petition to review order of Commission as above described, 
petition dismissed. 194 

Townley, Campbell, Clark & Miller, of Chicago, Ill., for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, M7. 
Martin A. Morrison, assistant chief counsel, and Mr. James W. Nichol 
and Mr. George Foulkes, special attorneys, all of Washington, D. C., 
for Commission. 


Per Curiam. 

Petition to review order of Federal Trade Commission dismissed 
at costs of petitioners but that no attorneys’ docket fee be taxed in 
favor of respondent, pursuant to stipulation. 


BUNTE BROTHERS, INC. v. FEDERAL TRADE 
COMMISSION + 


No. 6792 
(Circuit Court of Appeals, Seventh Circuit. February 20, 1940.) 


CEASE AND Desist ORDERS—VALIDITY, IN GENERAL—PREREQUISITES—METHODS’ 
UNFAIRNESS, INTERSTATE COMMERCE, AND PuBLIC INTEREST. 


A cease and desist order of the Federal Trade Commission, to be valid, 
must be supported by evidence which establishes that the methods used are 
unfair, that the methods are used in interstate commerce, and that the pro- 
ceeding by the commission to prevent use of the methods is in the interest of 
the public. (Federal Trade Commission Act, sec. 5 (a), aS amended, 15 U. 
S. C. A., sec. 45 (a) ). 


Pusiic INTEREST—LOTTERY MrERCHANDISING—LOCAL MANUFACTURER'S PRACTICE AS 


HAMPERING EXTRASTATE SELLERS IN SELLING INTO—CANDY “BREAK AND TAKE’ 
SELLING. 


Findings, sustained by evidence, that 48 candy manufacturers located in 13 
different States, and shipping in excess of $1,440,000 worth of “straight” candy 
from their factories to the State of Illinois annually, were handicapped in 
attempting to compete with local manufacturer which sold candy in “break 
and take” assortments, established that proceeding by Federal Trade Com- 


mission to prevent use of such selling was in the “public interest,” as respects 
validity of cease and desist order. 


PUBLIO INTEREST—UNFAIR METHODS PRocEEDING UNDER SECTION 5—CoMPETITION, 
EXISTING AND PoTENTIAL—WHERE THREATENED. 


A proceeding by the Federal Trade Commission to prevent the use of un- 
fair methods is in the “public interest” if the unfair methods threaten the 


1 Reported in 110 F. (2d) 412. For case before Commission, see 27 F. T. C. 911. 
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existence of potential as well as existing competition, as respects validity of 
cease and desist order. 


METHODs, AcTs AND PRAcTICES—CoMMISssION LamIranrons—INTERSTATH CoM- 
MERCE. 


The only practices with which the Federal Trade Commission may concern 
itself are transactions in interstate commerce (Federal Trade Commission 
Act, secs. 4, 5 (a), as amended, 15 U. 8S. C. A., sees. 44, 45 (a)). 


FEDERAL TRADE CoMMISsSIoN AcT—ScopPr, IN GENERAL—AS SUPPLEMENTING SHER- 
MAN ANTITRUST ACT IN PROHIBITION OF PRACTICES UNFAIR AND DESTRUCTIVE OF 
COMPETITION IN INTERSTATE COMMERCE. 


The purpose of the Federal Trade Commission Act is to supplement the 
Sherman Anti-Trust Act and to prohibit practices which are unfair and de- 
structive of competition in interstate commerce (Sherman Anti-Trust Act, 15 
U.S. C. A., sees. 1-7, 15 note). 


CEASE AND Desist OrDERS—INTRASTATE SELLING—Lorrery MERCHANDISING— 
CANDY—WHERE OTHER STATES’ Candy Makers’ COMMERCH INTO OFFENDER'S, 
THEREBY AFFECTED. 

An order of the Federal Trade Commission commanding an Illinois candy 
manufacturer engaged in distributing its products in the State of Illinois to 
cease and desist from certain unfair practices in the sale and distribution of 
its candy in the State of Illinois is invalid because applying to practices not 
used “in interstate commerce,” though the unfair methods affect the com- 
merce which candy makers of other States carry on with retailers in Illinois. 


(The syllabus, with substituted captions, is taken from 110 F. (2d) 
412) 


On petition for review of an order of Commission, directing peti- 
tioner to cease and desist from certain unfair trade practices, order 
vacated and set aside. 

Mr. Samuel G. Clawson, of Chicago, Ill., for petitioner. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, assistant chief counsel, and Mr. P. C. Kolinski 
and Mr. James W. Nichol, special attorneys, all of Washington, D. C., 
for Commission. 

Mr. Theodore E., Rein, of Chicago, Ill., amicus curiae. 

Before Evans, Treanor, and Kerner, Circuit Judges. 


Evans, Circuit Judge: 
Petitioner seeks to set aside an order of the Federal Trade Com- 


mission directing it to cease and desist from certain unfair trade 
practices in the sale of its candy. 

The order is based upon findings made by the Commission after 
hearings upon a formal complaint. The complaint charged, and the 
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Commission found, that petitioner [413] is an Illinois corporation, 
with its principal place of business in Chicago, Tll.,1 and that for 
several years past it has been engaged in the manufacture, sale, and 
distribution of candies to wholesale dealers, jobbers, and retailers, 
located throughout the United States, but particularly in the State 
of Illinois. 

The Commission found that petitioner’s sales of candies involved 
the use of chance (commonly known as “break and take”) in the 
sale and distribution to the ultimate consumers thereof. Typical of 
these assortments is one composed of a number of wrapped caramels, 
uniform in size, shape, and quality, a number of larger pieces of 
candy, and a box of candy. The majority of caramels in the assort- 
ment have the same color center, but a few are of a different color. 
The purchaser buys a caramel and breaks it open. If its center is 
of the same color as the majority of the caramels, he receives nothing 
extra, but if it is of a different color, he is given, without additional 
charge, one of the larger pieces of candy in the assortment. The pur- 
chaser of the last piece of candy of uniform size and shape in each 
assortment is entitled to receive, without additional charge, the box 
of candy in the assortment. This assortment was extensively sold 
in Illinois during the summer months of 1935, and was known as the 
“Summer Bar Assortment.” . 

It was also found that petitioner manufactures and distributes in 
Illinois another assortment known as the “Ta-Ka Flyer Bar Assort- 
ment.” The principle of this assortment is the same as that described 
above. There are 160 pieces of candy in all, 20 of which have differ- 
ently colored centers. The pieces are sold to the consumer at a price 
of 1 cent each, whereupon they are broken open to ascertain the color 
of the center. Those who have selected a piece with a differently 
colored center receive, as a reward, a larger piece of candy, gratis. 

Petitioner distributed its assortments to 95 percent of the candy 
jobbers in Illinois. During the year 1936, approximately 23 percent 
of its total candy business, or $72,300 worth, consisted of the “break 
and take” variety. All candies are sold through the same type of 
merchandising channels. Jobbers who handle chance assortments 
also handle “straight” goods. Many retail dealers prefer to buy 
their candy from one jobber because of the convenience in dealing 
with a single salesman, handling only one order blank, and paying 
but one bill. The retail dealers who desire chance assortments are, 
therefore, prone to buy all of their candy from a jobber who sells 
chance assortments. 


1See Bunte Bros. v. F. T. C., 104 F. (2d) 996, 7 Cir. [28F.T. CG 1959.] 
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The Commission also found that the effect of the practice of peti- 
tioner substantially lessened competition to the detriment of its 
competitors, situated in other States, who also sold candy in the 
State of Illinois. 

Among other matters the Commission found: 

“Some out-of-state manufacturers experienced a marked decrease 
in their sales of straight goods in Illinois * * * when the sale of 
chance assortments, particularly of the break and take variety, was 
active * * *, A representative of a New York manufacturer 
suffered a marked decline in his sales of straight candies in the Illinois" 
market in May and June of 1935 over sales of straight candies in the 
same market in May and June of 1934. * * * The sales of a 
Pennsylvania manufacturer of a competing confection, chewing gum, 
in Illinois in September and October of 1935, were but 74 percent 
and 62 percent, respectively, of his sales in the same market during 
the same months in 19384. * * * The presence in the Illinois 
market of 40,000 of respondent’s (petitioner herein) break and take 
chance assortments during the year 1935 was a strong factor con- 
tributing to the sales declines these interstate competitors of respond- 
ent suffered. * * * A competitor of respondent, located in the 
state of Wisconsin, who had been ordered, by this commission to 
cease and desist’ from the unfair practices which respondent was pur- 
suing, suffered an 80 percent reduction of sales in Illinois from the 
$60,000 business of the preceding year. Another Wisconsin com- 
petitor who had a $100,000 yearly business was adversely affected 
20 percent.” ; 

Upon these findings, the Commission entered its cease and desist 
order. 

Almost identical practices have been condemned in Federal Trade 
Commission v. R. F. Keppel & Bro., 291 U. S. 304, as unfair meth- 
ods of competition within the meaning of section 5 of the Federal 
Trade Commission Act. [414] Following this decision, we, in Bunte 
Bros. v. Federal Trade Commission, 104 F. (2d) 996, upheld the 
Commission’s order to desist from practices quite similar. 

We are on secure and undisputed ground, when we assume that 
an order of the Commission to be valid must be supported by evidence 
which establishes: (1) The methods used are unfair; (2) The 
methods of competition condemned must be used in interstate com- 
merce; (3) The proceeding by the Commission to prevent the use of 
the methods must be in the interest of the public (Yederal Trade Com- 
mission vy. Royal Milling Co., 288 U. S. 212, 216). 

That the practice complained of herein is unfair, is settled by the 
decisions. (See Bunte Bros. y. Federal Trade Commission, supra, 
and Federal Trade Commission v. Keppel & Bro., supra.) 
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From the findings of the Commission sustained by the evidence, it 
is equally clear that the instant proceeding is in the public interest. 
A great percentage of the consuming public buys candy. The Com- 
mission found that 48 candy manufacturers located in 18 different 
States, and shipping in excess of $1,440,000 worth of “straight” candy 
from their factories to the State of Illinois annually, were handi- 
capped in attempting to compete with petitioner within the State.’ 
It is sufficiently within the public interest, moreover, if the unfair 
method threatens the existence of potential, as well as existing, com- 
petition (Federal Trade Commission v. Klesner, 280 U. 8. 19, 28. 
See also Federal Trade Commission v. Keppel & Bro., supra.) 

The only debatable question in the case is restricted to the asserted 
noninterstate character of the business affected by the order. Peti- 
tioner denies that its condemned business was or is interstate. 

The order was directed against the methods used by petitioner in 
the State of Illinois. It reads: 

“Tt is ordered that the respondent, Bunte Bros., Inc. * * * in 
the offering for sale, sale, and distribution of candy, in the State of 
Illinois, do cease and desist from: * * *” 

Section 44, Title 15, U.S. C. A., provides: 

““Commerce’ means commerce among the several States or with 
foreign. nations, *.,,* er.” 

Section 45 (a) provides: 

“Unfair methods of competition in commerce, and unfair or de- 
ceptive acts or practices in commerce, are hereby declared unlawful. 

“The Commission is hereby empowered and directed to prevent 
persons, partnerships, or corporations, * * * from using unfair 
methods of competition in commerce and unfair or deceptive acts or 
practices in commerce.” 

Our question may be stated thus: Is an order directed to an Illinois 
candy manufacturer engaged in distributing its product in the State 
of Illinois, valid, which commands it to cease and desist from certain 
unfair practices in the sale and distribution of its candy in the State 
of Illinois? 

Petitioner answers in the negative and cites: 

Schechter Corp. v. U. S., 295 U.S. 495; Federal Trade Commission v. 
Algoma Lumber Company, et al., 291 U. S. 67; Federal Trade Com- 
mission V. Maisel Trading Post, Inc., 77 F. (2d) 246; Minnesota Rate 
Cases, 230 U.S. 352; Winslow v. Federal Trade Commission, 277 Fed. 
206; Utah-Idaho Sugar Oo. v. F. T. C., 22 Fed. 122; California Rice 


*The Commission stated that there were outstanding against 127 com- 
petitors of petitioner, orders requiring them to cease and desist from the use 
of such methods in connection with their sales in interstate commerce. 
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Industry v. Federal Trade Commission, 102 F. (2d) 716; Canfield Oil 
Co. v. Federal Trade Commission, 274 Fed. 571; Ward Baking Co. v. 
Federal Trade Commission, 264 Fed. 380; Federal Trade Commis- 
ston Vv. American Tobacco Co., 264 U.S. 298; Federal Trade Commis- 
sion V. Claire Furnace Co., 285 Fed. 936 (reversed on another ground) ; 
Leader v. Apex Hosiery Co., 8 Cir., 108 F. (2d) 71, November, 1939; 
United Leather Workers International Union v. Herkert Co., 265 
U.S. 457. 

lts chief reliance seems to be the Schechter case. 

[415] The respondent contends that “unfair methods of competition 
in commerce” extend not only to commerce between the States but to 
intrastate commerce where the unfair practices in the latter field affect 
the interstate commerce of the same industry. In other words, unfair 
methods adopted by one who makes and sells his candy in Illinois are 
subject to the act if such maker indulges in unfair trade methods and 
his unfair trade methods affect, and interfere with, interstate commerce 
in candy. In the instant case the respondent found that petitioner’s 
unfair methods of trade did interfere with and affect the commerce 
which candy makerssof Wisconsin and New York carried on with the 
retailers in Illinois. As supporting its view it cites: 

Loewe v. Lawlor, 208 U.S. 274; National Labor Relations Board v. 
Fainblatt, 306 U. S. 601; Federal Trade Commission v. Wallace, 75 
F, (2d) 733; Currin vy. Wallace, 306 U. S.1; Consolidated Edison Co. v. 
National Labor Relations Board, 305 U.S. 197; Second Employers’ 
Liability Cases, 223 U.S.1; National Labor Relations Board v. Plant- 
ers Mfg. Co., 105 F. (2d) 750; Federal Trade Commvission v. Keppel & 
Bro., 291 U.S. 304; Ramsay Co. v. Associated Bill Posters, Htc., 260 
U. S. 501; National Labor Relations Board v. Jones and Laughlin 
Steel Corp., 301 U. S.1; Houston & Texas Ry. v. U. S., 234 U.S. 342; 
Wis. R. R. Com.v.i 0. B. & Q. R.&. Co., 257 U. §..5638; B. &@ ORs R. 
Oo. v. I. C. @., 221 U. S. 612; Oklahoma v. Kansas Natural Gas Co., 
921 U. S. 229; Montague & Co. v. Lowry, 193 U.S. 38; Kastern States 
Retail Lumber Dealers Association v.:‘U. S., 234 U.S. 600; Coronado 
Coal Co. v. United Mine Workers, 268 U.S. 295; United Leather Work- 
ers v. Herkert, 265 U. 8. 457; Carter v. Carter Coal Co., 298 U.S. 238; 
Swift & Co. v. U. S., 196 U.S. 375; Stafford v. Wallace, 258 U.S. 495; 
Chamber of Commerce v. F. T. C., 18 F. (2d) 678; Blankenship v. 
Kurfman, 96 F. (2d) 450; Lake Valley Farm Products Inc. v. Milk 
Wagon Drivers’ Union, 108 F. (2d) 436, decided Nov. 29, 1939. 

Numerous arguments press for consideration in the disposition of 
this close and troublesome question. 

On the one side the fear is expressed that the more recent decisions 
of the courts, most noticeable of which are National Labor Relations 
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Board v. Jones & Laughlin Steel Corporation, supra, and Electric 
Bond & Share Co. v. Securities & Exchange Commission, 303 U.S. 
419, have obliterated the heretofore well-defined and well-recognized 
distinctions between State and Federal Government activities and 
have perfected a well-nigh completely centralized government. The 
commonly entertained idea that it is judicial decisions which have 
led to the disappearance of the local governments as a controlling 
foree in business is erroneous. The enlargement of Federal Goy- 
ernment activity is traceable directly to the ever-increasing reach of 
commerce which has refused to remain static or local. It is this 
enormous growth in the field of commercial activities which has 
emphasized the commerce clause of the Federal Constitution and 
enlarged the scope of its application. This growth of commerce in 
turn has been the inevitable result of the inventive traits and quali- 
ties of our people, whose discoveries have improved old, and created 
new, instruments of transportation, so that now nearly all commerce 
is interstate. 

Equally significant is the necessity, so apparent in some phases of 
commerce, for regulation by Congress of intrastate business because 
its control is essential or appropriate to the regulation of a similar 
phase of the same commerce but interstate in character. The close, 
intimate, essential, and inseparable relation of intrastate commerce to 
interstate commerce, in some fields, makes it necessary to include 
both, if the legislation is to be effective. 

This fear of over-centralization, if real and well grounded, may be 
overcome either [416] through nonaction by Congress or by Federal 
legislation which discriminatingly restricts its scope so that our dual 
system of government is preserved. It is not within the field of 
judicial action. 

Equally pressing has been the argument that when commerce, both 
state and interstate, is conducted by those who will not abide by “the 
rules of the game,” and whose business ethics are such that they 
resort to unfair methods of trade in order to get an undue advantage 
of a competitor and to do so, hide behind the protection of state non- 
action and defy the Federal Government to stop a business thus 
builded on unfair methods, courts should sustain the efforts of the 
Federal Trade Commission to stop such unfair practices even though 
the business be wholly intrastate. The argument is strongly advanced 
to invoke the Federal commerce clause on the theory that it is both 
essential and appropriate to regulate the intrastate commerce in such 
cases because of its close relation to the interstate commerce. 


Here, too, the fault lies not with judicial decisions, but is due to 
two other influences: 
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First. The unethical practices of so-called business men who be- 
lieve all is legitimate and proper which is not condemned by statute. 
Not finding a prohibition “written in their bond,” they proceed to 
take advantage of competitors who have a higher regard for the 
decencies of competitive efforts. 

Petitioner’s practices have been condemned by court decisions as 
unfair, unethical, and contrary to the laws which govern interstate 
commerce. Its persistence in continuing practices thus condemned 
may find legalistic but no moral support in this decision. An unfair 
business practice is still unethical, even though not included within 
the reach of a statute which prohibits it in interstate commerce. Pe- 
titioner limits its field of unethical practices to intrastate commerce 
where the Federal Government’s statute does not apply. Its avoid- 
ance of legal liability in no way exculpates it from the charge of foul 
business practices. 

Second. The absence of state legislation dealing with intrastate 
business, which condemns and prohibits the same unfair practices con- 
demned by the Federal Trade Act. 

These arguments for and against our applying the Federal Trade 
Commission Act to the case before us cannot, however, be taken too 
seriously. The only practices with which the Commission may con- 
cern itself are transactions “in interstate commerce.” The Commis- 
sion’s authority is to be found in the act which created it, as amended. 
The purpose of the act was to supplement the Sherman Anti-Trust 
Act (Federal Trade Commission v. Beechnut Packing Co., 257 U.S. 
441, 453) and to prohibit practices which were unfair and destructive 
of competition “in interstate commerce.” On this point there is no 
doubt. Both the intent and the language of the act are clear. [But 
when it comes to the field of competition covered by the act it is 
less clear and “plain.” The words, the meaning of which we are to 
construe, are definitely “in commerce” not “affecting interstate 
commerce.” 

We have been favored with briefs which cite, analyze, distinguish, 
criticize, or approve nearly all the cases which have been before the 
courts, involving this act, as well as many cases which have dealt 
extensively with the subject of interstate commerce. In view of the 
exhaustive discussions appearing in the opinions in these cases, further 
discussion is hardly appropriate. We must assume they state the 
law as it exists today and that legislation defining “commerce,” “in 
commerce,” and “affecting interstate commerce” must be applied in 
the light of said decisions. 

Our conclusion (which is not free from doubt) is that the phase 
of petitioner’s business wherein its practices are unfair is wholly intra- 
state. It is the phase of petitioner’s business which is conducted 
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wholly in Illinois, by an Illinois corporation, which makes and sells 
its product in Illinois. It is not within the purview of section 5 of 
the Federal Trade Commission Act. If an extension of the Federal 
Trade Commission’s jurisdiction be advisable so as to include prac- 
tices affecting interstate commerce, it is for Congress, not the court to 
make the change. 

The petitioner is entitled to the relief sought and to an order vacat- 
ing and setting aside the order of the Federal Trade Commission. 


EDUCATORS ASSOCIATION, INC., ET AL. v. FEDERAL 
TRADE COMMISSION? 


No. 97 
(Circuit Court of Appeals, Second Circuit. Feb. 27, 1940) 


CEASE AND Desist OrpDERS—ScorpE AND ForM—PROHIBITIONS’ HEXTENT—TRADE 
NAMES—WHERE CHARACTER OF SELLER AND Nor Propuct INVOLVED IN DECEPTIVE 
PMPLOYMENT—CONTINUED USE IF ACCOMPANYING QUALIFICATION ADEQUATE— 
“HpUCATORS ASSOCIATION” BY FOR PRorir SELLER OF REFERENCH BOOKS. 


Where deception in use of a trade-name is only as to the character of the 
seller and not of the product sold, continued use of the trade-name in business 
may be permitted if the name is accompanied by words revealing true char- 
acter of the seller, so that “Educators Association” engaged in selling reference 
books for profit could continue to operate under such name if name were 
accompanied by suitable statement to the effect that association was only a 
trade-name under which books published by the association were distributed 
for profit. 


(The syllabus, with substituted caption, is taken from 110 F. (2d) 72) 


On petition for rehearing, petition denied. 

Townsend, Kindleberger & Campbell, of New York City (Mr. FE. 
Crosby Windleberge?. of New York City, of counsel), for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, W/r. 
Martin A. Morrison, assistant chief counsel, and Mr. William L. 
Pencke and Mr. James W. Nichol, special attorneys, all of Washington, 
D. C., for Commission. 

Before Swan, Cuase and Crarg, Circuit Judges. 

Per Curiam: 

In a petition for rehearing the Federal Trade Commission has asked 
us to reconsider our modification of its order to permit Leo L. Tully 
to continue to do business under the trade name Educators Associa- 
tion provided the trade name is accompanied by words which reveal 


7Reported in 110 F. (2d) 72. See, for court’s prior decision, supra, p. 1614, and for 
case before Commission, 28 F. T. C. 1006. 
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its true character. The main ground of the petition is that such a 
modification involves a complete contradition which makes the elimi- 
nation of the trade name itself necessary under the rule set forth in 
Heusner & Son v. Federal Trade Commission, 106 F. (2d) 596 and 
El Moro Cigar Co. v. Federal Trade Commission, 107 F. (2d) 429. 
But the difference between those cases and this one is that in them the 
offending word “Havana” was falsely descriptive of the product sold. 
Here the deception is only as to the character of the seller. We pur- 
posely left the needed modification indefinite before in order that the 
parties might have an opportunity to work that out unhampered by 
our decision. Without meaning to curtail their freedom of action in 
that respect now, we venture the suggestion that the modification 
might consist of a suitable statement, to accompany the use of 
the trade name in each instance, to the effect that Educators Asso- 
ciation is only a trade name under which books published by Edu- . 
cators Association, Inc., are distributed for profit. 
Petition denied. 


UNITED CORPORATION ET AL. v, FEDERAL TRADE 
COMMISSION * 


No. 4547 
(Circuit Court of Appeals, Fourth Circuit. Mar. 11, 1940) 


JURISDICTION—OTHER STATUTES—PACKERS AND STOCKYARDS ACT—WHERE SELLER 
CANNED MEAT Propucts StocK OWNER IN Two CORPORATE LICENSED PACKERS, 
Propucts oF WHICH SOLp By Ir. 


A corporation engaged in marketing of canned meat products which were 
packed for the corporation by two licensed corporate packers, upon the ac- 
quisition of 20 percent of capital stock of such corporate packers, became a 
“packer” whose business was subject to control of Secretary of Agriculture 
under Packers and Stockyards Act. Packers and Stockyards Act of 1921, 
sec. 201, 7 U. 8. C. A. see. 191. 


JURISDICTION—OTHER STATUTES—PACKERS AND SrockyArpDs AcT AND Meat In- 
SPECTION AcT—BRANDING AND LABELING—MEAT Foop PropucTs AND UNFAIR 
TRADE PRACTICES IN SALE THEREOF. 


The provisions of Packers and Stockyards Act vesting in Secretary of Agri- 
culture jurisdiction to deal with violations and to require a packer to cease 
and desist therefrom together with provisions of Meat Inspection Act vest 
Secretary of Agriculture with plenary power to regulate branding and labeling 
of meat food products and to forbid unfair trade practices in sale thereof. 
Packers and Stockyards Act of 1921, secs. 202, 203, 7 U. S. C. A. secs. 192, 193 ; 
Meat Inspection Act, 21 U.S. C. A. see. 75. 


1 Reported in 110 F, (2d) 473. For case before Commission, see 29 F. T, C. 451. 
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JuRISDICTION—OTHER STATUTES—AT OR PRECEDING CoMPLAINT—WHETHER DI- 
VESTED BY SUBSEQUENT CHANGE—REGULATORY AND NONPUNITIVE POWER OF 
COMMISSION AS DETERMINING. 

The power of Federal Trade Commission is purely regulatory and not puni- 
tive, and hence jurisdiction must exist at time of entry of its order, and juris- 
diction at time of commission of acts objected to as unfair trade practices or 
at time of filing of complaint with regard thereto is not sufficient, since order 
to be entered does not relate to past practices or determine rights as of time © 
of filing of complaint as in an action at law, but commands or forbids action 
in the future. Trade Commission Act, see. 5, as amended by Act March 216 
1938, 52 Stat. 111; 15 U.S. C. A., sec. 45. 


JURISDICTION—-OTHER STATUTES—PACKERS AND StTocKyARDS AcT AND MeEaT IN- 
SPECTION ACT—-WHERE SELLER CANNED Meat Propucts THEREAFTER BY ACQUIR- 
Ing SrocK IN CORPORATE PACKERS, “PACKER” WITHIN PACKERS AND STOCK- 
YARDS ACT. 

When a corporation engaged in marketing of canned meat products, by ac- 
quiring stock in corporate packers, became a “packer” within Packers and 
Stockyards Act and hence subject to jurisdiction of Secretary of Agriculture, ~ 
the Federal Trade Commission had no further power of regulation over cor- — 
poration notwithstanding commission might have been considering regulation 
under a complaint filed before corporation became a packer. Meat Inspection 
Act, 21 U. S. C. A. sec. 75; Packers and Stockyards Act of 1921, secs. 201- 
208, 406 (b), 7 U. S. C. A. secs. 191-198, 227; Trade Commission Act, sec. 5, 
as amended by Act March 21, 1988, 52 Stat. 111, 15 U. S. C. A. see. 45. 


MerHops, ACTS, AND PRACTICES—MISBRANDING OR MISLABELING—SOURCE OR 
ORIGIN—PACKER BUSINESS—JURISDICTION. 


The practice of using brands in such way as to create a false impression 
as to origin of merchandise cannot be defended, but power to regulate busi- 
ness of packers rests With Secretary of Agriculture and not with Trade Com- 
mission or with the courts. 


(The syllabus, with substituted captions, is taken from 110 F. (2d) 
473) 


On petition by United Corporation, trading as the Virginia Prod- 
ucts Co., and another, against Commission, to review order of com- 
mission requiring named petitioner to cease and desist from represent- 
ing that corned beef hash and deviled ham which it sold were made 
from products originating in Virginia, from using name “Virginia 
Products Company,” from using labels containing the word “Vir- 
ginia,” and from invoicing sales from Richmond or other place within 
Virginia, reversed and order set aside. 

Mr. George F. Shea, of Washington, D. C. (Mr. Martin F. 
O'Donoghue and Mr. Fhomas X. Dunn, both of Washington, D. C., 
on the brief) , for petitioners. 

Mr. Martin A. Morrison, assistant chief counsel, Federal Trade 
Commission, of Washington, D. C. (Mr. W. T. Kelley, chief counsel, 
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and Mr. Edward L. Smith and Mr. James W. Nichol, special attor- 
neys, Federal Trade Commission, all of Washington, D. C., on the 
brief) , for Commission. 

Before Parker, Sorrr, and Dortr, Circuit Judges. 


Parxer, Circuit Judge: 

This is a petition to review and set aside an order of the Federal 
Trade Commission requiring petitioner, United Corporation, to [474] 
cease and desist from representing orally or by other means that the 
corned beef hash and deviled ham which it sells are made from 
products originating in Virginia, from using the trade name “Vir- 
ginia Products Company,” from using labels containing the word 
“Virginia,” and from invoicing its sales from Richmond or other 
place within the State of Virginia. As we are of opinion that the 
Commission was without jurisdiction to enter the order, we shall con- 
fine our discussion to that phase of the case. 

Petitioner is a Virginia corporation engaged in the marketing of 
canned meat products including corned beef hash and deviled ham, 
which are packed for it by two licensed packers, Montell, Inc. of 
Cambridge, Md., and Emmart Food Products Co. of Chicago, Ill. 
The meats used in these products, except in the case of the deviled 
ham packed by Montell, Inc., are not obtained from cattle or hogs 
grown in Virginia; but the labels containing the word “Virginia” 
have been approved by the Secretary of Agriculture under the Meat 
Inspection Act, 21 U.S. C. A. 75. Petitioner owns 20 percent of the 
capital stock of Montell, Inc., and of Emmart Food Products Co., 
and owned same at the time of the entry of the order by the Com- 
mission. Prior to the entry of the order, it had moved for the dis- 
missal of the proceedings on the ground that it was a “packer’’? within 
the meaning of the Packers and Stockyards Act of 1921,7 U.S. C. A. 
191, and hence was not within the jurisdiction of the Commission. 

The Commission, while virtually conceding that petitioner at the 
time of the entry of its order came within the definition of a packer 
as contained in the Packers and Stockyards Act, contends that it had 
jurisdiction because petitioner had not acquired that status at the 
time of the filing of the petition before it. The facts as to this are 
that the petition was filed March 31, 1937. Petitioner acquired 20 
percent of the stock of Montell, Inc., April 12, 1937, and 20 percent 
of the stock of Emmart Food Products Co. May 1, 19387. The order 
was not entered until August 2, 1939. As early as 1936 petitioner 
had entered into a contract entitling it to a one-fifth interest in the 
business of Montell, which was then operating as a partnership. 

There can be no question but that upon the acquisition of the 
stock of Montell, Inc., and the Emmart Food Products Co., peti- 
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tioner became a packer whose business was subject to the control 
of the Secretary of Agriculture under the Packers and Stockyards 
Act. It was engaged in the marketing of meat food products and 
it owned and controlled an interest in two corporations engaged in 
the business of “Manufacturing or preparing meats or meat food 
products for sale or shipment in commerce.” 7 U.S. C. A. 191. 

And we think it equally clear that, as a packer subject to the juris- 
diction of the Secretary of Agriculture under the Packers and Stock- 
yards Act, petitioner was excepted from the jurisdiction of the 
Federal Trade Commission. Section 406 (b) of that Act, 42 Stat. 169, 
7 U. S. G. A. 297, provides: “(b) On and after the enactment 
of this act, and so long as it remains in effect, the Federal Trade 
Commission shall have no power or jurisdiction so far as relating 
to any matter which by this act is made subject to the jurisdiction 
of the Secretary, except in cases in which, before the enactment of 
this act, complaint has been served under section 5 of the act en- 
titled ‘An act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,’ approved September 26, 
1914, * * * and except when the Secretary of Agriculture, in the 
exercise of his duties hereunder, shall request of the said Federal 
Trade Commission that it make investigations and report in any 
case.” 

The exceptions to the general clause excluding jurisdiction by the 

Trade Commission manifestly do not preserve the jurisdiction of the 
Commission in this case, for the reason that the complaint herein 
had not been served at the time of the passage of the act, which was 
August 15, 1921, and no investigation and report has been requested 
of the Commission by the Secretary of Agriculture. And, on the 
other hand, there can be no question but that the general clause 
excluding jurisdiction by the Commission applies to unfair practices 
in the marketing of meat food products by a packer, since this was 
a matter made subject to the jurisdiction of the Secretary of Agri- 
culture by sections 202 and 203 of the act, 42 Stat. 161,7 U.S. C. A. 
secs. 192 and 198. Section 202 provides that it shall be unlawful for 
any packer to engage in or use any “unfair, unjustly discriminatory, 
or deceptive practice or device in commerce.” And section 203 vests 
[475] in the Secretary of Agriculture jurisdiction to deal with viola- 
tions of section 202 and to require a packer to cease and desist 
therefrom. 
Any doubt as to the correctness of this conclusion is removed 
if consideration be given to section 5 of the Trade Commission Act, 
as amended by the act of March 21, 1938, 52 Stat. 40 0 i 3 OP a Or: 
sec. 45. That section as so amended provides: 
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“Sec. 5. (a) Unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce, are hereby declared 
unlawful. 

“The Commission is hereby empowered and directed to prevent 
persons, partnerships, or corporations, except banks, common car- 
riers subject to the acts to regulate commerce, and persons, partner- 
ships, or corporations subject to the Packers and Stockyards Act, 
1921, except as provided in section 406 (b) of said act, from using 
infalr methods of pomipenttion, i commerce and unfair or deceptive 
acts or practices in commerce.” [Italics supplied. ] 

Section 203 of the Packers and Stockyards Act together with the 
provisions of the Meat Inspection Act of March 4, 1907, 34 Stat. 
1262, 21 U.S. C. A. 75, undoubtedly vest the Seckbtery of epeealure 
with plenary power to regulate the branding and labeling of meat 
food products and to forbid unfair trade practices in the sale thereof. 
The Secretary has promulgated elaborate regulations with respect 
to the branding and labeling of such products, in which the use of 
deceptive labels is forbidden and the use of geographical names reg- 
ulated. Regulations of 1922, section 7, paragraphs 1 and 2 (b), are 
as follows: 

“Section 7. Paragraph 1. No meat or product, a“ no container 
thereof, shall be labeled with any false or deceptive name; but es- 
tablished trade names which are usual to such articles and are not 
false or deceptive and which have been approved by the Secretary 
of Agriculture may be used. 

“Paragraph 2. No statement, word, picture, design, or device 
which conveys any false impression or gives any false indication of 
origin or quality shall appear on any label. For example: 

* * * * % * * 

“(b) Names of countries, States, and Territories, and such other 
geographical names as the department may approve, may be used 
on labels, only when followed by the word ‘style’, ‘type’, ‘cut’, or 
‘brand’, in the same size and style of lettering as the geographical 
name, unless the products for which the labels are intended are pre- 
pared in the localities named: * * *” 

The Supreme Court has sustained this exercise of power on the 
part of the Secretary of Agriculture and has held that exclusive 
power has been delegated to him by Congress with respect thereto. 
Brougham v. Blanton Mfg. Co., 249 U.S. 495. The Court said in 
that. case: 

“The test of the product is the meat inspection laws, not the trade- 
mark laws, and therefore we are concerned with the action of the 
Department of Agriculture and not with that of the Interior De- 
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partment. And so intimately is the case concerned with the action 
of the Department of Agriculture that the basic and dominant con- 
tention of the Government is that to the Department is committed 
the power of determining the fact of the influence of the name and 
label of the company. In other words, the power of determining 
whether a trade name is ‘false or deceptive’ given by the law to 
the Secretary of Agriculture is, when exercised, conclusive of the 
falsity or deception of the name. (Bates & Guild Co. v. Payne, 194 
U. S. 106, and cases cited; Fertilizing Co. v. Hyde Park, 97 U.S. 
659), and the power necessarily is a continuing one. The conten- 
tion and the cited cases have been approved very lately in Houston 
y. St. Louis Independent Packing Co., ante, 249 U.S. 479, in which 
it is declared that the decision of the department, unless arbitrary, 
is conclusive.” 

It was doubtless because plenary power over the unfair trade prac- 
tices of packers had been vested in the Secretary of Agriculture by 
the Packers and Stockyards Act and the Meat Inspection Act, that 
Congress withheld jurisdiction over packers from the Federal Trade 
Commission. Only confusion could result from an overlapping juris- 
diction, as this case well illustrates. 

And since the power of the Federal Trade Commission is purely 
regulatory and not punitive, it is clear that jurisdiction must exist 
at the time of the entry of its order. Jurisdiction at the time of the 
commission of acts objected to as unfair trade practices or at the time 
of the filing of the complaint with regard thereto is not sufficient; 
for the order to be entered does not relate to past practices or deter- 
mine rights [476] as of the time of the filing of the complaint, as in 
an action at law, but commands or forbids action in the future. The 
Commission cites a number of cases holding that the jurisdiction of a 
court attaches upon the filing of the complaint and that subsequent 
changes cannot confer or divest jurisdiction; but these cases, we. 
think, have no bearing upon the question here involved and furnish 
no analogy to be applied in the case of a regulatory commission 
whose orders operate in futuro. An analogy is furnished, however 
by the rule prevailing in equity to the effect that the court, in making 
its decree, is governed by the situation existing at the time the decree 
is entered, and not by that which existed at the inception of the liti- 
gation. 10 R. C. L. 559; 21 C. J. 664; Stonega Coke & Coal Co. v. 
Price, 4y Cir. 106 F. (2d) 411, 419; Randel v. Brown, 2 How. 406 
And relief will not be afforded in equity when during the pendeney 
of the suit, even on appeal, an event occurs making it impossible to 
grant effective relief. Tennessee v. Condon 189 U. 8. 64: Mills v 
Green 159 U. S. 651. When petitioner here, by acquiring stock ce 
Montell, Inc., and Emmart Food Products Co., became a packer 
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within the meaning of the Packers and Stockyards Act and subject 
to the jurisdiction of the Secretary of Agriculture, the Trade Com- 
mission had no further power of regulation over it; and the fact that 
the Commission may have been considering regulation under a com- 
plaint theretofore filed is immaterial. 

A case directly in point is Chamber of Commerce v. Federal Trade 
Commission, 8 Cir. 138 F. (2d) 673, 685. It appeared in that case 
that, while a proceeding against the Minneapolis Chamber of Com- 
merce was pending before the Trade Commission, Congress passed 
the Grain Futures Act regulating a number of matters involved in 
the proceeding. In holding that as to these matters the Commission 
ceased to have jurisdiction, notwithstanding that the proceeding had 
been filed before the passage of the Grain Futures Act, the Court 
said: 

“The above act was passed after this complaint was filed but be- 
fore the order was made herein. As the orders of the Commission 
are purely remedial and preventative, the effect thereof is entirely in 
the future. Therefore, the jurisdiction of the Commission should, in 
this respect, be measured as of the time of the order rather than as 
of the filing of the complaint or as of the hearing thereon.” 

In the very recent case of Federal Communications Commission v. 
Pottsville Broadcasting Co., 309 U.S. 184, 60 S. Ct. 487, the Supreme 
Court held that it was error for the United States Court of Appeals 
for the District of Columbia, in remanding a cause to the Federal 
Communications Commission, to require that it make its decision on 
the record theretofore made before it, saying that, after the Com- 
mission had corrected the error pointed out by the Court of Appeals, 
its responsibility was to enforce the legislative policy committed to 
its charge, that the practice followed in courts was not controlling 
and that, after remand, the Commission was again charged with the 
duty of judging the application before it in the light of “public con- 
venience, interest and necessity.” This, of course, is entirely incon- 
sistent with any idea that the power of the Commission is to be 
determined as of the date of the filing of the complaint before it. 

If the jurisdiction of the Commission over the petitioner should be 
determined as of the date of the filing of the complaint, interesting 
questions would arise as to whether petitioner did not then own a 
sufficient interest in the Montell partnership to bring it within the 
Packers and Stockyards Act, and, if not, whether the regulatory power 
of the Commission could be exercised to prevent the sale by petitioner 
of meat food products which had been packed by a duly licensed packer 
and bore labels approved by the Secretary of Agriculture under the 
Meat Inspection Act. If it was lawful, as there can be no doubt it 
was, for Montell, Inc., and Emmart Food Products Co. to sell under 
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these labels, it is rather difficult to see how the sale by petitioner of 
products which he had purchased from these packers under such labels 
could be held an unfair trade practice. We need not decide these 
questions, however, as we are of opinion, for the reasons stated, that the 
jurisdiction of the Commission over petitioner must be judged as of the 
date of its order, and that at that time it had no jurisdiction, since prior 
thereto petitioner had become a packer within the meaning of the 
Packers and Stockyards Act and its business had become subject to 
the exclusive regulation of the Secretary of Agriculture. 

We are not to be taken as in any sense approving the position of 
petitioner [477] on the merits. The practice of using brands in such 
way as to create a false impression as to the origin of merchandise is 
one which, in our opinion, cannot be defended. #7 Moro Cigar Co. v. 
Federal Trade Commission, 4 Cir. 107 F. (2d) 429; Federal Trade 
Comin v. Walker’s New River Mining Co., 4 Cir. 79 F. (2d) 457. The 
power to regulate the business of packers, however, rests with the 
Secretary of Agriculture, not with the Trade Commission or with 
the courts. 

For the reasons stated, the order of the Federal Trade Commission 
will be set aside for lack of jurisdiction over the business of petitioner. 

Reversed and order set aside for lack of jurisdiction. 


MORTON SALT COMPANY wv. FEDERAL TRADE 
COMMISSION + 


No. 7166 
(Circuit Court of Appeals, Seventh Circuit. Mar. 18, 1940) 


Decree dismissing, on motion for petitioner and without objection thereto, peti- 
tion for review of cease and desist order of Commission in the matter of 
Morton Salt Co., docket 2150, October 17, 1939, 29 F. T. C. 1128, requiring 
respondent, its officers, etc., in proceeding in question (following Commis- 
sion’s complaint, etc., findings, and order of April 30, 1935, 20 F. T. C. 
309, placement of matter in fieri pending decisions in related salt cases, 
and the making of such decisions therein) to cease and desist from using 
the words “smoked” or “smoke,” ete., to designate, etc., salt offered and 
Sold by it and which had not been directly subjected to action and effect 
of smoke from burning wood, etc., for curing, preserving, smoking, or 
flavoring meats, as in said original proceeding required and in said cease 
and desist order set forth. 


Mr, H. H, Shelton and Sanders, Gravelle, Whitlock & Howrey, of 
Washington, D. C., for petitioner. 


1 Not reported in Federal Reporter. 
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Mr. W. T. Kelley, chief counsel, Federal Trade Commission; Mr. 
Martin A. Morrison, assistant chief counsel; and Mr. James W. 
Nichol and Mr. Jay L. Jackson, special attorneys, all of Washington, 
D. C., for Commission. 

Before Evans, Circuit Judge: 


DECREE 


On motion of counsel for petitioner, counsel for respondent not ob- 
jecting thereto, it is ordered, adjudged, and decreed that this petition 
for review of an order of the Federal Trade Commission, entered 
therein on October 17, 1939, be, and the same is hereby, dismissed. 


AVERY SALT COMPANY v. FEDERAL TRADE 
COMMISSION ? 


No. 4586 
(Circuit Court of Appeals, Fourth Circuit. Mar. 23, 1940) 


Decree, on joint motion of the parties and on petition for review of cease and 
desist order of Commission in the matter of Avery Salt Co., docket 2248, 
October 17, 1939, 29 F. 'T. C. 1132, which required respondent, its officers, ete., 
in instant proceeding (following Commission’s complaint, ete., find- 
ings, and order of November 28, 1936, 23 F. T. C. 1047, placement of 
matter in fieri pending decisions in related salt cases, and the making of such 
decisions therein) to cease and desist from (1) using word “smoke,” ete., 
to designate, etc., salt offered and sold by it and which had not been, directly 
subjected to action and effect of smoke from burning wood, etc., for curing, 
preserving, smoking, or flavoring meats, and from (2) representing that 
its said “Avery Sugar Curing Smoke Salt” does the complete job of 
curing and smoking meat, or that meat, by treatment with such product, 
acquires therefrom same taste, etc. aS meat acquires from treatment 
with salt and subsequent exposure to smoke of burning wood, as in said 
original proceeding required, and in said cease and desist order set forth 

Modifying first prohibition of such order as above described, through adding 
thereto provision that nothing therein shall prohibit respondent from using 
terms “condensed smoke” or “liquid smoke” in enumeration of ingredients of 
its salt when there has been added thereto refined concentrate resulting from 
destructive distillation of wood, and in sufficient quantity to impart to such 
salt flavor of smoke, as below set forth, and by striking in its entirety sec- 
ond prohibition of order in question, aS above set forth; and, as thus modi- 
fied, commanding obedience to order in question, as in detail below set 


forth. 
Putney, Twombly & Hall, of New York City, for petitioner. 
Mr. W. T. Kelley, chief counsel, Federal Trade Commission; Ir. 
Martin A. Morrison, assistant chief counsel; and Mr. James W. 


1 Not reported in Federal Reporter. 
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Nichol and Mr. Jay L. Jackson, special attorneys, all of Washington, 
D. C., for Commission. 
Before Parxer, Soper, and Dostr, Circuit Judges. 


DECREE 


The petitioner herein, having filed with this court on, to wit, 
December 12, 1939, its petition to review and set aside an order to 
cease and desist issued by the Federal Trade Commission, respondent 
herein, under date of October 17, 1939, under the provisions of sec- 
tion 5 of the Federal Trade Commission Act, and a copy of said 
petition having been served upon the respondent herein, and said 
respondent having thereafter certified and filed herein, as required 
by law, a transcript of the entire record in the proceeding lately 
pending before it, in which said order to cease and desist was entered, 
including all the evidence taken and the report and order of said 
respondent, and excluding only, by stipulation of the parties, certain 
physical exhibits retained for convenience in the office of the respond- 
ent, at Washington, D. C.; and brief and appendix on behalf of the 
petitioner having been filed herein on March 11, 1940; and the 
respondent having agreed that paragraph 1 of its said order to cease 
and desist, issued on October 17, 1939, may, by this honorable court, 
be modified by adding thereto the following proviso, to wit: 

Provided, That nothing in this order shall prohibit the respondent from 
using the terms “condensed smoke” or “liquid smoke” in enumerating or 
stating the ingredients of such salt when there has been added thereto a 
refined concentrate resulting from the destructive distillation of wood, and 
where the application of such product is in sufficient quantity to import to 
such salt the flavor of smoke * * * 
and that paragraph 2 of said order may, by this honorable court, 
be stricken out in its entirety ; and said modifications being acceptable 
to the petitioner herein; and said parties having filed herein their 
joint motion asking this honorable court to enter a decree modifying 
said order, affirming said order as so modified, and commanding 
obedience to the terms thereof: 

Now, therefore, it is hereby ordered, adjudged, and decreed, That 
said order to cease and desist be modified by adding to paragraph 1 
thereof the following proviso, to wit: 


Provided, That nothing in this order shall prohibit the respondent from using 
the terms “condensed smoke” or “liquid smoke” in enumerating or stating the 
ingredients of such salt when there hag been added thereto a refined concen- 
trate resulting from the destructive distillation of wood, and where the applica- 


tion of such product is in sufficient quantity to impart to such salt the flavor 
of smoke * * * 
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and by striking out in its entirety paragraph 2 of said order, as 
follows, to wit: 

2. Representing that its product described or designated as “Avery Sugar 
Curing Smoke Salt” does the complete job of curing and smoking meat, or 
that meat by treatment with such product acquires therefrom the same taste 
or flavor or other properties or effects, as meat acquires from treatment with 
salt and subsequent exposure to the smoke of burning wood during the process 
and course of its combustion. 
and that said order, as so modified, be, and the same hereby is, 
affirmed. : 

And it is hereby further ordered, adjudged, and decreed, 'That the 
petitioner, Avery Salt Co., its officers, representatives, agents, and 
employees, in connection with the offering for sale, sale, and dis- 
tribution of salt in interstate commerce, as commerce is defined in 
the Federal Trade Commission Act, forthwith cease and desist 
from— 

Using the word “smoke,” or any other word or words signifying 
smoke, or implying use of smoke, to designate or describe salt offered 
for sale, or sold, for curing, preserving, smoking, or flavoring meats, 
unless the salt so described or designated has been or is directly 
subjected to the action and effect of the smoke from burning wood 
during the process and course of its combustion sufficiently to acquire 
from such source alone all of its smoke or smoke effects for use in 
curing, preserving, smoking, or flavoring meats: Provided, That 
nothing in this order shall prohibit the petitioner from using the 
terms “condensed smoke” or “liquid smoke” in enumerating or 
stating the ingredients of such salt when there has been added thereto 
a refined concentrate resulting from the destructive distillation of 
wood, and where the application of such product is in sufficient 
quantity to impart to such salt the flavor of smoke. 

And it is hereby further ordered, adjudged, and decreed, That the 
petitioner, Avery Salt Co., shall, within 90 days after the entry 
of this decree, file with the Federal Trade Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this decree. 

And it is hereby further ordered, adjudged, and decreed, That the 
Federal Trade Commission, respondent herein, shall modify its said 
order to cease and desist as hereinabove set forth in this decree. 
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DR. W. B. CALDWELL, INC. v. FEDERAL TRADE 
COMMISSION * 


No. 6945 
(Circuit Court of Appeals, Seventh Circuit. May 7, 1940) 


Pustic INTEREST—COMPETITORS, PRESENT OR PorentTiAL—MrrHops HAvING 
CAPACITY AND TENDENCY TO INJURE USER'S. 


Preventing the use of methods that have a tendency and capacity to injure 
unfairly the user’s present or potential competitors is in the “public interest” 
and such practice may be restrained (Federal Trade Commission Act, sec. 5; 
15 U. S. C. A. sec. 45). 


PUBLIC INTEREST-—DETERMINATION—COMMISSION DISCRETION. 


In determining whether a proceeding is in the public interest, the Federal 
Trade Commission exercises a broad discretion. 


MetTHops, Acts AND PRACTICES—MISBRANDING OR MISLABELING—CUSTOMERS’ 
ATTRACTION BY FRAUD oF—AS TRADE DIVERTING FRoM Goops TRUTHFULLY 
MARKED. 


When misbranded goods attract customers by means of the fraud which they 
perpetrate, trade is diverted from the producer of truthfully marked goods, so 
as to justify action by the Federal Trade Commission. 


MeEtTHops, ACTS AND PRACTICES—FALSE AND MISLEADING ADVERTISING—MEDICINAL 
PREPARATIONS—T'HERAPHUTIC QUALITIES—PEPSIN CONTENT’S LAXATIVE VALUE. 


Proceeding by the Federal Trade Commission to restrain false and mislead- 
ing advertising which represented that use of pepsin in preparation had a 
therapeutic value as a laxative was in the “public interest.” 


EVIDENCE—CourT LIMITATIONS—WEIGHT—FINDINGS OF COMMISSION—OPINION 
EVIDENCE—WHERE BASED ON WITNESSES’ GENERAL MEDICAL AND PHARMA- 
COLOGICAL KNOWLEDGR. 


The Circuit Court of Appeals may not pass upon the weight of the evidence, 
and if findings of the Federal Trade Commission are supported by the evidence, 
they are conclusive and must be accepted by the court though witnesses base 
their opinions upon their general medical and pharmacological knowledge. 


EVIDENCE—FINDINGS OF COMMISSION—F'ALSE AND MISLEADING ADVERTISING— 
MEDICINAL PREPARATIONS—THERAPEUTICG PROPERTIES—PEPSIN CONTENT’S LAXA- 
TIVE VALUE. 


Evidenee sustained findings of Federal Trade Commission in support of cease 
and desist order, respecting false and misleading advertising which represented 
that use of pepsin in preparation had a therapeutic value as a laxative. 


CEASE AND DESIST ORDERS—SCOPE AND FoRM—DEFINITIONS AND COMPLETENESS— 
IN GENERAL. 


A cease and desist order of the Federal Trade Commission which may sub- 
ject one to a contempt proceeding should not be sanctioned if the order is not 
definite and complete. 


* Reported in 111 F, (2d) 889. The case is published as amended on denial of rehearing, 
May 29, 1940. For case before Commission see 28 F, T. C. 934, 
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CEASE AND DEstst ORDERS—Scorr AND FoRM—DEFINITENESS AND COMPLETENESS— 
NAMES, DESIGNATIONS AND TERMS—MumpICINAL PREPARATIONS—THERAPEUTIC 
QUALITIES—NAMES, ETC., ATTRIBUTING QUALITIES Not PossEssED oR MINIMIZING 
OYrHERS—‘“‘PEPSIN.” 


Order of the Federal Trade Commission requiring corporation to cease and 
desist from representing through use of word “pepsin” that preparation owed its 
laxative property to its pepsin content, from using the word “pepsin” to 
describe any preparation which did not contain a sufficient quantity thereof to 
possess substantial therapeutic value by reason of the pepsin content, or from 
using any term to describe preparation by names which minimized the presence 
of its active ingredients held not vague, indefinite or ambiguous. 


EVIDENCE—F'ALSE AND MISLEADING ADVERTISING PROCEEDINGS—MEDICINAL PREPARA- 
TIONS—ADMISSION EVIDENCE AS TO ADVERTISING DISCONTINUED IN ADVANCE OF 
CHARGES—WHETHER SETTING ASIDE GROUND. 


In proceedings on charges of employing false and misleading advertising in 
marketing of a medicinal preparation, admission of evidence dealing with 
advertising which had been discontinued and had not been resumed prior to 
filing of the charges was not ground for setting aside cease and desist order. 


(The syllabus, with substituted captions, is taken from 111 F. (2d) 889) 


On petition to review and set aside order of Commission, order 
affirmed. 

[890] Wr. Edward S. Rogers, Mr. William T. Woodson, Mr. James 
H. Rogers and Rogers, Woodson & Rogers, all of Chicago, Ill., for 
petitioner. 

Mr. W.T. Kelley, Mr. Martin A. Morrison, Mr. William L. Taggart, 
and Mr. James W. Nichol, all of Washington, D. C., for Commission. 

Before Treanor and Kerner, Circuit Judges, and Linpiey, District 
Judge. 


Kerner, Circuit Judge: 

This is a petition by Dr. W. B. Caldwell, Inc., to review the pro- 
ceedings and to set aside a cease and desist order of the Federal 
Trade Commission, upon complaint charging that petitioner’s adver- 
tising was false and misleading and constituted unfair methods of 
competition in commerce, in violation of the Federal Trade Com- 

mission Act, sec. 5, 15 U.S. C. A. sec. 45. 

Dr. W. B. Caldwell graduated from a medical college in 1875 and 
immediately engaged in the practice of medicine. In the course of 
his practice he originated a medicinal preparation which was mar- 
keted by a company with which he was connected up to the time of his 
death. Petitioner is the successor of this company. It manufactured, 
sold, and distributed this preparation in interstate commerce, selling 
and distributing it in bottles placed in a carton wrapper, and pam- 
phlets containing representations relative to the preparation were 
wrapped around each bottle. 
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The words “Dr. Caldwell’s Syrup Pepsin combined with Laxative 
Senna Compound” are printed on the label. In smaller letters are 
the words “Alcohol 414 percent” and in still smaller letters the words 
“Syrup Pepsin composed of Senna Cascara Sagrada Peppermint Oil 
Aromatics.” In larger letters appear the words “A Laxative For 
Constipation.” svi : 

The gist of the complaint as amended charged that petitioner’s 
advertising was false and misleading in that 1t represented that the 
use of pepsin in the preparation had a therapeutic value as a laxa- 
tive and in the treatment of constipation. 

The Commission entered an order that the petitioner, among other 
things, cease and desist from— 

“(4) Representing through the use of the word ‘pepsin’ alone or in 
association with any other word or words in the designation or 
description of such preparation * * * that said preparation owes 
its laxative and cathartic properties to its pepsin contents. 

“(5) Using the word ‘pepsin’ alone or in association with any other 
word or words to designate, describe or refer to any preparation 
which does not contain a sufficient quantity of pepsin, as an active 
ingredient, to possess substantial therapeutic value by reason of such 
pepsin content. 

“(6) Using any term or name to describe, designate or refer to 
such preparation containing senna and cascara sagrada as its active 
ingredients, which name or names conceal or deceptively minimize the 
presence of such ingredients.” 

In substance the pertinent facts found by the Commission are that 
pepsin has no therapeutic value as a laxative or as a relief from con- 
stipation; that the pepsin in the preparation is used as a vehicle for 
the senna and cascara sagrada; that the use of the words Syrup 
Pepsin and Syrup of Pepsin to describe and designate the prepara- 
tion in which the active ingredients are senna and cascara sagrada is 
deceptive and misleading and has the tendency to cause the purchas- 
ing public who are uninformed as to the therapeutic value of pepsin 
to have the mistaken belief that the pepsin in such preparation has 
therapeutic value in the treatment of constipation; that the use of the 
aforesaid terms has the tendency to cause the purchasing publie who 
are informed as to the value and purpose of the use of pepsin to 
have the mistaken belief that said preparation is a pepsin prepara- 
tion designed and used for the purposes for which a preparation in 
which pepsin is the principal active ingredient would be used; that 
senna and cascara sagrada are very powerful drugs and the use of 
said preparation in a sufficient dosage will produce a cathartic 
effect; that the use of the aforsaid terms to describe a preparation in 
which pepsin serves as a vehicle for senna and cascara sagrada is 
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misleading and deceptive, and has the capacity and tendency to con- 
ceal the presence of the senna and cascara sagrada and to mislead 
and deceive the purchasing public as to the active ingredients in 
the preparation. 

The Commission also found as a fact that these false, deceptive, 
and misleading statements had a tendency and capacity unfairly 
to divert trade to petitioner from its competitors. 

At the outset it is insisted that this proceeding is not in the interest 
of the public. No one can gainsay it is in the public interest to pre- 
vent the use of methods [891] that have a tendency and capacity to 
injure unfairly the user’s present or potential competitors and that 
such practice may be restrained. In determining whether a proceed- 
ing is in the public interest the Commission exercises a broad discre- 
tion (Federal Trade Commission v. Klesner, 280 U.S. 19, 28), and 
each case must be determined upon its own facts (Yederal Trade Com- 
mission v. Beech-Nut Co., 257 U.S. 441, 453), and when misbranded 
goods attract customers by means of the fraud which they perpetrate, 
trade is diverted from the producer of truthfully marked goods 
(Federal Trade Commission v. Winsted Hosiery Co., 258 U. 8. 483, 
493. See also Federal Trade Commission v. Real Products Corpora- 
tion et al., 90 F. (2d) 617, 619; Federal Trade Commission v. Art- 
loom Corporation, 69 F. (2d) 36, 38; and Armand Company v. Fed- 
eral Trade Commission, 78 F. (2d) 707, 710). We conclude that 
under the circumstances in the instant case the proceeding was in the 
interest of the public. 

Counsel also argues that the findings of fact are not supported by 
substantial evidence, and he insists there is nothing in the record 
which proves the ultimate facts necessary to support the Commis- 
sion’s findings. 

A chemist testified for the petitioner to the effect that if the prepa- 
ration is placed in a bottle with meat and left there 214 hours, the 
pepsin content of the preparation will demonstrate its effectiveness 
as a digestant. This witness, petitioner’s sole expert, also stated 
that pepsin has no cathartic qualities. The Commission’s expert wit- 
nesses, 10 qualified physicians, testified that pepsin possesses no thera- 
peutic value as a laxative or in the treatment of constipation. On 
this evidence the Commission made its finding that pepsin has no 
therapeutic value as a laxative. This court is not permitted to pass 
upon the weight of the evidence, and if the findings of the Commis- 
sion are supported by the evidence, they are conclusive and must be 
accepted by us (Federal Trade Commission v. Standard Education 
Society et al., 302 U. S. 112; Federal Trade Commission v. Algoma 
Lumber Qo. et al., 291 U.S. 67; Federal Trade Commission v. Pacific 
States, etc., Ass’n., 273 U. S. 52; and Indiana Quartered Oak Co. v. 


1674 FEDERAL TRADE COMMISSION DECISIONS 


Federal Trade Commission, 26 F. (2d) 340). This is true even 
though witnesses base their opinions upon their general medical and 
pharmacological knowledge. Justin Haynes & Co., Inc., V. Federal 
Trade Commission, 105 F. (2d) 988; certiorari denied, 308 U. S. 
616). 

- now address ourselves to the contention that the order is vague 
and indefinite. It is claimed that a cease and desist order must be 
definite and certain and complete in itself, and the argument is that 
to understand provisions 5 and 6 of the order the reader must refer 
back to the findings to which they relate. While it is true that we 
ought not to sanction an order which may subject petitioner to the 
possibility of contempt proceeding where the order is not definite and 
complete, the order in our case, we believe, is not ambiguous. 

We have considered petitioner’s contentions that evidence presented 
by the Commission dealt with advertising which had been discon- 
tinued and not resumed prior to the filing of the charges and that 
the Commission had not accorded petitioner a fair hearing. From 
our examination of the record we are unable to find any grounds 
which would justify us in holding that petitioner did not have a fair 
hearing, and the admission of the evidence referred to furnishes no 
grounds to set aside the order (United States v. Abilene & Southern 
Ry. Co., 265 U. S. 274; Consolidated Edison Co. et al. v. National 
Labor Relations Board et al., 305 U.S. 197, 230). 

The order of the Commission is affirmed. 


AMERICAN COLLEGE, AMERICAN UNIVERSITY, AND 
DENTON N. HIGBE v. FEDERAL TRADE COMMISSION ? 


No. 6772 
(Circuit Court of Appeals, Seventh Circuit. May 10, 1940) 


Order dismissing, on motion of Commission, petition for review of cease and 
desist order of Commission in the matter of American College et al., docket 
2648, Aug. 5, 1938, 27 F. T. ©. 699, 708, requiring respondent American Col- 
lege, its officers, etc., and respondent Higbe, and their agents, ete., in con- 
nection with offer, ete, among the various States and in the District of 
Columbia, of courses of instruction or textbooks, to cease and desist from 
representing, through use of word “College” in corporate name or other- 
wise, that said respondent corporation conducts a college or institution of 
higher learning, and requiring respondent American University, its officers, 
ete., and said Higbe, and their agents, ete., in connection with offer, ete., 
of courses, ete., as above described, to cease and desist from representing, 
through use of word “University” in corporate name or in any other 
manner, that said respondent conducts a university or institution of higher 
learning, as in detail set forth in order in question. 


1 Not reported in Federal Reporter. For case before Commission, see 27 F. T. C. 699. 
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Mr. Leo Conlon, of Chicago, I11., for petitioners. 
Mr. Wet. Wetiey. chief deliwal! Federal Trade Commission, of 
Washington, D. C., for the Génniveiow: 


Before Kerner, Circuit Judge: 


ORDER 


This matter coming on to be heard upon the motion of respondent, 
and the court being fully advised in the premises: 

It is ordered, 'That the motion of the respondent to dismiss the 
petition for review herein be, and the same hereby is, granted, and that 
this petition for review be, and the same is hereby, dismissed. 


NATIONAL SILVER COMPANY vw. FEDERAL TRADE COM- 
MISSION +? 


(Circuit Court of Appeals, Second Circuit. May 13, 1940) 


Order dismissing, on motion of counsel for petitioner, as in said order set forth, 
petition for review of cease and desist order of Commission in the matter 
of National Silver Co. et al., docket 3162, July 29, 1938, 27 F. T. C. 596, and 
which, as thereafter modified on November 8, 1988 (27 F. T. C. 609), directed 
respondent corporation, its officers and directors, and their successors, 
representatives, etc., in connection with offer, etc., of silver-plated ware in 
interstate commerce or in the District of Columbia, to cease and desist from 
representing that any price at which such ware is offered or sold. is a 
special or reduced price, or that such ware is of a certain specified quality 
or standard, and from aiding, abetting, or assisting retailers of such silver- 
ware in making such misrepresentations with respect to price, quality, or 
standard of such ware, and from representing or authorizing others to 
represent that it is a manufacturer of such ware, contrary to the fact, or 
that such corporation was established in 1890; as in detail set forth 
therein. 


Brill, Bergenfeld & Brill, of New York City, for petitioners. 

Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Daniel J. Murphy, special attorney, both of Washington, D. C., 
for the Commission. 


Before Swan, Circwit Judge: 


ORDER 


This matter having come on to be heard, and upon the motion of 
Brill, Bergenfeld & Brill, attorneys for the petitioner National Silver 
Co., a corporation, and upon the approval of the respondent Federal 


1Not reported in Federal Reporter. For case before Commission, see 27 DTCs 096; 
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Trade Commission, as appears from the letter of said Federal Trade 
Commission dated May 7, 1940, attached hereto, it is hereby 

Ordered, That the petition for review heretofore filed herein on 
September 24, 1938, be, and the same hereby is, withdrawn and the 
said proceeding be, and the same hereby is, dismissed.” 


CENTURY METALCRAFT CORPORATION v. FEDERAL 
TRADE COMMISSION * 


No. 7001 
(Circuit Court of Appeals, Seventh Circuit. May 18, 1940) 


CEASE AND Drsist OrpERS—Scorr AND JFfoRM—PROHIBITIONS’ ExTENT—NAMES, 
DESIGNATIONS, AND TERMS—UsE NAME, Erc., TO MISREPRESENT QUALITIES— 
WHERE MISREPRESENTATION OTHERWISE OF COMPOSITION OF PRopUCT ONLy, 
ALLEGED AND FounpD—“SILVER” FoR KITCHEN UTENSILS SOLD AS CONTAINING No 
ALUMINUM. 


Where complaint of Federal Trade Commission alleged and Commission 
found that corporation sold and distributed kitchen utensils under a specified 
trade name and represented that the utensils contained no aluminum but 
implied that they contained silver, provision in order requiring corporation to 
cease and desist from representing through use of trade name or other terms 
that utility or value of utensils was enhanced by their silver content was 
unauthorized to extent that it prohibted use of trade name. Federal Trade 
Commission Act, 15 U.S. C. A., see. 41 et seq. 


ANSWERS—ADMISSIONS— SCOPE. 


A corporation filing its answer admitting material allegations of complaint 
by Federal Trade Commission was entitled to have scope of its admissions 
limited by a normal and reasonable construction of the language of the 
complaint. 


1 Reported in 112 F. (2d) 443. For case before Commission, see 28 F. T. C. 1526. 
4 Letter referred to by court, omitting heading, was as follows: 


In re National Silver Company 
Docket No. 3162 


Dpar Mr. BRILL: It has been called to my attention that the petition for review 
filed by you in the circuit court in relation to the above-entitled matter is still 
pending. 

It was my understanding that after the order in the above-entitled matter had 
been modified you were to withdraw your said petition. Will you please let me 
hear from you in regard to the same. 

With kind personal regards, I remain, 

Yours very truly, 
DANIEL J. MurRpPHY, 
Trial Attorney. 
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CEASE AND Desist OrDERS—Scorr anp ForM—PROHIBITIONS’ ExTENT—UsE NAME, 
Erc., TO MISREPRESENT COMPOSITION—-WHERE MISREPRESENTATION OTHERWISE OF 
COMPOSITION OF PRopucT ONLY, ALLEGED AND Founp—‘“SILvEr” FoR KiTcHeN 
UTENSILS Sorp as ConTarnine No ALUMINUM, 


Where complaint of Federal Trade Commission alleged that corporation 
in selling kitchen utensils under specified trade name represented that the 
utensils contained no aluminum and implied that they contained silver, and 
Commission [444] found merely that corporation in selling the utensils repre- 
sented that utensils sold under the trade name contained no aluminum, cease 
and desist order should not have been extended beyond requiring corporation 
to refrain from making representations which in view of trade name and 
appearance of utensils would represent that such utensils contained an 
appreciable amount of silver. 


CEASE AND DESIST ORDERS—DECREES OF CouRT ENFORCING, SETTING ASIDE, oR MOpIFY- 
ING—CONTINUING POWER oF CoURT WHERE CHANGED CONDITIONS. 


The grant of original jurisdiction to the Circuit Court of Appeals to enforce, 
set aside, or modify orders of the Federal Trade Commission carries with it 
the power to vacate or modify its own decree whenever good cause is shown to 
exist as a result of changed conditions. 


CEASE AND DESIST ORDER—DECREES OF COURT ENFORCING, SETTING ASIDE, OR MopIFy- 
= ING—CONTINUING POWER OF CoURT WHERE CHANGED CONDITIONS—ScOoPE OF 
PRESENT AS THUS AFFECTED—KITCHEN UTENSILS’ POSSIBLE FUTURE CONFORMANCE 

TO REPRESENTATIONS NoT CURRENTLY WITHIN Facts. 

The Circuit Court of Appeals has continuing power to make any modifications 
of its decree enforcing cease and desist order of the Federal Trade Commission 
that may be required to protect rights which may result from changed condi- 
tions, and hence order based on existing state of facts and warranted by allega- 
tions of complaint and admissions of corporation would not be modified because 
the utensils sold and distributed by corporation might in the future satisfy 
requirements of representations which corporation was prohibited from making 
by cease and desist order. 


(The syllabus, with substituted captions, is taken from 112 F. 
(2d) 443) 


On petition by Century Metalcraft Corporation to review and set 
aside order of Federal Trade Commission, order modified and affirmed 
as modified. 

Mr. E. H. McDermott and Mr. Richard S. Oldberg, both of Chicago, 

Til. (William M. Emery, of Chicago, Ill., of counsel), for petitioner. 

Mr. W. T. Kelley, chief counsel; Mr. Martin A. Morrison, assistant 
chief counsel; Mr. Donovan R. Divet and Mr. James W. Nichol, 
special attorneys, all of Washington, D. C., for Commission. 

Before Spars, Masor, and Treanor, Circuit Judges. 
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Treanor, Circuit Judge: 

This case comes before us on a petition to review and set aside ~ 
an order of the Federal Trade Commission. The petitioner is a 
corporation of the State of Delaware with its principal office and 
place of business in Chicago, Ill. The petitioner is engaged in inter- 
state commerce and its business consists of the sale and distribution 
of kitchen utensils. 

The Federal Trade Commission issued its complaint against pe- 
titioner for violation of the Federal Trade Commission Act,’ and 
petitioner filed its answer in which it admitted all the material 
allegations of fact and waived all intervening procedure and further 
hearing in respect to said facts. Respondent made findings of fact 
and entered the usual cease and desist order. 

The petitioner’s contentions may be stated as follows: 

1. Item 5 of the Commission’s order is unlawful because it en- 
joins the petitioner’s use of its trade name, although the complaint 
did not allege, nor did the Commission find as a fact, nor did peti- 
tioner agree or stipulate that the trade name or petitioner’s use 
thereof was unlawful. 

2. The first clause of item 7 of the order should be modified by 
appending thereto “manufactured by competitors” for the reason 
that without these words the order goes beyond the scope of the 
complaint. 

3. The first clause of item 7 of the order substantially exceeds 
the scope of the complaint in respect both to its present and future 
operation. - 

The allegations of the complaint, which are material to petitioner’s 
contentions, are disclosed by the following quoted excerpts: 

“Paragraph 1. * * * Respondent (petitioner) is now and since 
1933 has been engaged in the sale and distribution of kitchen utensils 
under the trade name ‘Silver Seal” * * *” 

“Paragraph 3. * * * The method chieflyemployedby * * * 
(petitioner in advertising and selling) is the giving of manual dem- 
onstrations * * * ‘These demonstrations are given generally be- 
fore groups * * * and are accompanied by [445] various state- 
ments and representations as to the character, nature, and quality 
of respondent’s (petitioner’s) said product and their effectiveness 
in use as hereinafter set forth.” 

“Paragraph 4. Among and typical of the statements and repre- 
sentations so made * * * in connection with the offering for sale, 
sale, and distribution of said products in commerce as hereinbefore 
alleged are those to the effect that said utensils, offered for sale and 
sold under the trade name ‘Silver Seal,’ contain no aluminum 
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* * *; that the method of cooking made possible by said utensils is 


new and revolutionary; that said utensils are more durable and more 
easily cleaned than are aluminum or granite utensils manufactured by 
competitors; * * *% 

“By the means and in the manner aforesaid respondent. (peti- 
tioner) further represents and implies that it manufactures the 
utensils offered for sale and sold by it and that said utensils contain 
an appreciable amount of silver. * * *” 

“Paragraph 5. * * * The utensils offered for sale and sold by 
the respondent (petitioner) are not manufactured by the respondent 
(petitioner), and said utensils do not contain an appreciable amount 
of silver meta]; * *'°*” 

In paragraph 4 of its findings the Commission finds, in harmony 
with the allegations of paragraph 4 of the complaint, that among 
and typical of the statements and representations made by petitioner 
are those to the effect that the utensils offered for sale and sold under 
the trade name “Silver Seal” contain no aluminum, or such a small 
amount of aluminum that the presence of such metal is not noticeable, 
etc. And it is further found that “by the means and in the manner 
aforesaid” petitioner represents and implies that it “manufactures the 
utensils offered for sale and sold by it and that said utensils contain 
an appreciable amount of silver.” 

Item 5 of the cease and desist order is based upon paragraph 4 of 
the complaint and paragraph 4 of the Commission’s finding. By 
item 5 of the order the petitioner is ordered to cease and desist from 
“representing through the use of the term ‘Silver Seal, or any other 
term or terms of similar import or meaning, as the trade name for 
said utensils, or in any other manner, that the usefulness, dura- 
bility, or value of such utensils is enhanced or affected by reason of 
silver metal contained in such utensils.” Petitioner construes item 
5 of the order to require it to cease and desist from the use of the 
words “Silver Seal” as its trade name. 

It is clear that the complaint did not allege, and that the Com- 
mission did not find, that the use of the trade name “Silver Seal,” 
apart from verbal statements and representations, constituted a rep- 
resentation that “the usefulness, durability, or value” of the uten- 
sils in question was “enhanced or affected by reason of silver metal 
contained in such utensils.” And since there is no allegation in the 
complaint that the use of the trade name “Silver Seal” constitutes a 
representation that the utensils bearing such trade name contain an 
appreciable amount of silver, and since there is no finding to that 
effect, there is no justification in law for an order which prohibits 
the use by petitioner of its trade name, since such order must be 
predicated on the assumption that by the use of such trade name 
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petitioner does in fact represent that the utensils bearing the trade 
name contain an appreciable amount of silver. 

When petitioner filed its answer admitting the material allega- 
tions of the complaint it was entitled to have the scope of its admis- 
sions limited by a normal and reasonable construction, of the lan- 
guage of the complaint. It cannot be charged with having admitted 
that the mere use of the trade name “Silver Seal’ constitutes a rep- 
resentation that utensils bearing such name contain an appreciable 
amount of silver, which enhances their virtue, when there is no such 
allegation in the complaint; and when the only use made of the trade 
name “Silver Seal” in the complaint is to designate the class of 
utensils in respect to which typical representations have been made. 

Respondent suggests that the only words which conceivably may 
represent or imply that the utensils contain an appreciable amount 
of silver are the words “Silver Seal.” But this ignores petitioner’s 
alleged statements and representations. We have stated that there 
is no allegation in the complaint, and no finding of fact, to the effect 
that the mere use of the trade name “Silver Seal” did represent or 
imply the existence of such silver content. We are of the opinion, 
however, that the display of a utensil of the appearance of silver or 
aluminum, which bears the trade name [446], “Silver Seal,” when 
such display is accompanied by representations that the utensil con- 
tains no appreciable amount of aluminum, that it is more durable 
and more easily cleaned than aluminum or granite utensils, and is 
superior in other respects to competing aluminum or granite 
utensils, reasonably could be understood to represent that the uten- 
sils with the trade name “Silver Seal” contain silver and that 
the presence of the silver in some way makes it superior to alumi- 
num or granite utensils. It clearly would be a necessary inference 
that a representation was being made that some metal ingredient or 
metal plating of the appearance of silver or aluminum contributed 
special virtue to the utensils and that such metal was not aluminum. 
The representations plus the use of the trade name “Silver Seal” rea- 
sonably would suggest that this metal was silver or some silver alloy. 
For, obviously, representations as to the character, nature, and qual- 
ity of the “Silver Seal” utensils reasonably could be interpreted to 
represent that the utensils contain some silver metal, although the 
same representations might not carry such an inference when made 
in reference to a utensil which does not have the appearance of being 
made of silver metal and which does not bear a trade name suggestive 
of silver content. 

Petitioner, on the basis of the complaint and the findings, is not 
under a duty to cease and desist from the use of “Silver Seal” as a 
trade name for the particular utensils, although it is under a duty 
to refrain from making statements or representations respecting such 
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utensils which could be construed to represent that the utensils con- 
tain an appreciable amount of silver, which gives them a superior 
utility and value; and in determining whether the statements and 
representations do amount to such a representation, it would be 
proper to take into consideration the fact that they are made in re- 
spect to utensils which are made of a material which resembles silver 
metal and which bear the suggestive name of “Silver Seal.” An or- 
der would be proper which, in substance, would require petitioner to 
refrain from making any statements or representations which in 
view of the trade name and appearance of the utensils in question 
would represent that such utensils contain an appreciable amount of 
silver. 

We think that if item 5 of the cease and desist order is changed 
to read as follows it will state the duty of petitioner and give effect 
to the material allegations of the complaint and the corresponding 
finding of fact: (Cease and desist from) Representing by state- 
ments or in any other manner that the usefulness, durability, or value 
of the utensils offered for sale and sold under the trade name “Sil- 
ver Seal,” or any other term or terms of similar import or meaning 
as a trade name for said utensils, is enhanced or affected by reason 
of silver metal contained in such utensils. By the foregoing the 
significance of the trade name “Silver Seal” is adequately recognized, 
since, as indicated above, statements or representations respecting 
“Silver Seal” utensils must be appraised in the light of the silverlike 
appearance of the utensils and the suggestiveness of the trade name. 

The respondent, Federal Trade Commission, does. not oppose pe- 
titioner’s requested second modification of item 7 of the order, and 
in our opinion such modification should be made in order to avoid 
uncertainty. Item 7 should be modified by inserting in the third 
line of the item, immediately following the word “utensils,” the ad- 
ditional words “manufactured by competitors.” 

Petitioner’s third requested modification is based upon the argu- 
ment that the order which prohibits petitioner’s representing that 
its utensils are “more durable or more easily cleaned than are alu- 
minum or granite utensils manufactured by competitors” does not take 
into account “the fact that petitioner’s utensils may in the future 
actually be more durable and more easily cleaned than competitors’.” 
Petitioner suggests that the language of item 7 be further modified 
by inserting the additional words “unless it be the fact.” The lan- 
guage of item 7 modified in both particulars as urged by petitioner 
would read “representing that the utensils designated as ‘Silver 
Seal’ are more durable or more easily cleaned than are aluminum 
or granite utensils manufactured by competitors, unless it be the 


facts, % *5%22 
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We are of the opinion that this court should not require the Com- 
mission to make the suggested modification. The order is based upon 
a present existing state of facts, and is warranted by the allegations 
of the complaint and the admissions of the petitioner. It is true that 
the Commission has no authority to require the petitioner to cease and 
desist from rep[447]resenting that its wares are more durable or 
more easily cleaned than those of its competitors, if such a repre- 
sentation is true; and it is possible, by reason of improvements in the 
quality of petitioner’s utensils or by reason of deterioration in the 
quality of utensils of competitors, that the representation which is 
prohibited by the order may be made truthfully at some time in the 
future. But we are of the opinion that this court has continuing 
power to make any modifications of our enforcement decree that may 
be required to protect rights which may result from changed condi- 
tions. The grant of original jurisdiction to this court to enforce, set 
aside, or modify orders of the Federal Trade Commission carries 
with it the power to vacate or modify its own decree whenever good 
cause is shown to exist as a result of changed conditions.? 

Respondent is entitled to a decree broad enough to take care of 
the present situation, and we are of the opinion that item 7 does not 
go beyond the present need and does not foreclose the assertion of any 
rights of petitioner which may arise by reason of future changes. 

We conclude that items 5 and 7 of the Commission’s order should 
be modified as indicated; and the order is so modified and, as 
modified, is affirmed. 


SWEET CANDY COMPANY wv. FEDERAL TRADE 
COMMISSION 1 


No. 1714 
(Circuit Court of Appeals, Tenth Circuit. May 27, 1940) 


Order dismissing, on motion of petitioner, petition for review of cease and 
desist order of Commission in the matter of Sweet Candy Co., Docket 2621, 
December 31, 1986, 24 F. T. C. 348, 358, directing respondent, its officers, ete., 


1Per curiam disposition of matter as set forth in text is reported in 112 F. (2d) 168. 
Order of court in the matter follows: 


ORDER 


This cause came on to be heard on the motion of petitioner to dismiss the petition 
herein and was submitted to the court. 

On consideration whereof, and for good cause shown, it is now here ordered by the court 
that the said motion be and the same is hereby granted and that the petition to review and 
set aside the decision of the Fereral Trade Commission in this cause be and the same 
is hereby dismissed out of this court at the costs of petitioner. 

It is further ordered by the court that the clerk of this court forthwith transmit to 
the clerk of the Federal Trade Commission a certified copy of this order. 

2 United States v. Swift & Co., 286 U. S. 106, 119; Indiana Quartered Oak Co, v. Federal 
Trade Commission, 58 F. (2d) 182. 
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in connection with offer, ete., in interstate commerce, of candy and candy 
products, to cease and desist from using lottery merchandising schemes 
in connection with such offer and sale, and involving sale and distribution 
to wholesalers of candy so packed and assembled that sales thereof to the 
general public may be made by means of a lottery, etc., and the supplying 
of push cards or punchboards for use in such sale, ete¢., as in order in ques- 
tion in detail set forth. 


On petition to review and set aside order of Commission as above 
described, petition dismissed. 

Dey, Hoppaugh, Mark & Johnson, and Mr. F. W. James, of Salt 
Lake City, Utah, for petitioner. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, I/r. 
Martin A. Morrison, Assistant Chief Counsel, and Mr. James W. 
Nichol and Mr. P. C. Kolinski, Special Attorneys, for Commission. 

Before Lewis and Putiuips, Circuit Judges. 

Per CurraM. 

Petition to review dismissed, at petitioner’s costs, on motion of 
petitioner. 


FEDERAL TRADE COMMISSION v. AMERICAN 
MEDICINAL PRODUCTS, INC., ET AL 


File No. 956-—H 


(District Court, Southern District of California, Central Division. 
May 27, 1940) 


On application for preliminary injunction to restrain the defendants from dis- 
seminating certain alleged false advertisements, pending issuance of com- 
plaint by Commission and determination of proceeding thus instituted 
before it, it appearing, among other things, that defendants had filed a 
verified answer placing in issue all the material allegations of the bill, 
excepting only jurisdictional facts pertaining to interstate commerce, and 
the corporate existence of the principal defendant, and that defendants had 
also filed a considerable number of affidavits, sworn to by apparently reputa- 
ble physicians, categorically denying material charges set forth in the 
opposing affidavits, and that in some of the affidavits submitted on behalf 
of the defense it was asserted that preparation in question had been made 
and sold to general public for many years, and that during such period no 
one, as far as known to defense or to subscribing physicians, had suffered 
any ill effects therefrom, and also that advertising matter had been sub- 
mitted to outstanding authorities on subject of medicinal advertising, as 
set forth, application denied.’ 


1Not reported in Federal Reporter. 
2Complaint issued in the matter of American Medicinal Products, Inc., et al., Docket 


4159, and is now pending. 
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Mr. W. T. Kelley, chief counsel, Federal Trade Commission, Mr. 
Richard P. Whiteley, assistant chief counsel and Mr. Abner EL. Lips- 
comb, special attorney, all of Washington, D. C., for the Commission. 

Mr. Carl B. Sturzenacker, of Los Angeles, Calif., and Hall & 
Cotten, of Oklahoma City, Okla., for defendants. 


MemorANDUM OF CONCLUSIONS 


Houuzer, District Judge: 

This is an application for an injunction to restrain the defendants 
from disseminating certain alleged false advertisements pending the 
issuance of a complaint by plaintiffs and the determination of the 
latter proceeding before the Commission. The complaint filed in 
this cause alleges facts, and is supported by affidavits, which if 
uncontradicted, might warrant the issuance of such injunctive relief. 

However, the defendants have filed a verified answer placing in 
issue all of the material allegations of the bill with the exception of 
the jurisdictional facts pertaining to interstate commerce and the 
corporate existence of the principal defendant. In addition, the 
defendants have filed a considerable number of affidavits, sworn to 
by apparently reputable physicians, who categorically deny the 
material charges set forth in the opposing affidavits. 

Furthermore, in some of the affidavits submitted on behalf of the 
defense, it is asserted that the preparation in question has been man- 
ufactured and sold to the general public for a great many years, 
that during that period in excess of 40 million capsules of said prod- 
uct have been sold and distributed, that never to the knowledge of 
the defense, or of any of the physicians subscribing to the affidavits 
submitted on behalf of the defense, has any person complained of 
having suffered in any respect. any unpleasantness, sickness, illness, 
or had any bad results from the taking or using of said product, 
either temporarily or continually. Likewise, in the affidavit sworn 
to by the president of the corporate defendant, this official has as- 
serted that prior to the printing of any advertising matter, publi- 
cation, or printing of circulars, he submitted the same to the most 
outstanding authorities in the United States on the subject of adver- 
tising medicinal products, for their approval, naming these experts. 
None of these affirmative allegations submitted by the defense has 
been denied. 

Under this state of the record the well established rule is that on 
such an application for a temporary injunction, there being a veri- 
fied answer filed denying the equities of the bill, such answer being 
supported by affidavits fully rebutting the charge complained of, the 
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temporary injunction will not issue. (Water Co. ete. v. Public Service 
Commission, etc. 250 Fed. 304; Demarest v. Winchester Repeating 
Arms Co. 257 Fed. 162; City of Sacramento v. Southern Pacific Co. 
155 Fed. 1022; Decorative Stone v. Bldg. Trades Council, 18 F. 
(2d) 123.) 

During the oral argument counsel for plaintiff relied particularly 
on a ruling made by another judge of this court in action No. 806-Y, 
Federal Trade Commission v. Sekov Corporation, et al., and it was 
contended that the decision in the latter case was on all fours with 
the present suit. However, an examination of the minutes of the 
court show that at the hearing on the application for an injunction 
in the case cited, the defendants interposed no answer nor any coun- 
ter affidavits, and likewise their-counsel stated that while they would 
not consent to the issuing of the requested injunction they would not 
oppose the same. 

For the foregoing reasons, defendants are entitled to an order 
herein denying plaintiff’s application for a temporary injunction. 


Minute Orpver 


For the reasons set forth in the memorandum of conclusions this 
day filed, it is ordered that plaintiff’s application for a temporary 
injunction be denied. 


@@0i TATA. Buena 9a WAT AAV NGAM, KNOMAIIOA tp 


oneirneoas iA wrod. a coheed i one a [hry ete 
Quinoa ge ‘aoa Ut. \eorpneG,; Hey OS OD age 
OY. oti eS uven\anod 7 Lass ene. ¥ ete) GOL. bah P Tesi 
- hy Sf Saw Dae aN “omit. ISR patbasoenh ts soo ; 
So heiler Tigaialy tok lexcsop boceanas nets tao’ ae SE 
£008 0 Ei cee fi tinos shin roesbuy sihiore yd ohont gerity 
2n¥ Hi bia ,\y ts swotaroqre) rote .v ote shat | +) 
ita eit ie fo av aaa Teddal old sat i smoieiseb ald ark abit 
9 Ty seri sil} FO MolBiTheZs Te a dE wwe ie ogy 
Persp on tot gmoligciqgas Sj {0 eA ingil foil) in rihi ne 
HG Vis Tt i9w7Fne oF he te rote aternl bastol 7 Bilt! scien 
hilsow yorlt alfa ted) hotare laehinoo rt only oatHodil Rrsuitan' oe a 9 
JK Bisow ¥ wf) poison fit Bhidaxpl a to yiniseel “old peepee oF a ¥ 
| aS Ue OS Be pil Baoan 
qohIo..08, oF bealtiige sis Asrh bes "aide sr Faidysior i 
Oru pal Mistoqinet 6 tat Woitebilgqe 21 Gisitisley NOD 

4 : : » ; RIE TOM, 
aie) sah rank innt, in sdditron, 


‘i ‘oe , Tes Miswits, SPORT 
alts ae LtoO), bo. nore rk rrteercogdd hi (sah, toe REGENT | ‘ 


EB OGTTIG | Be ht : soitsgiiqas oft iis! or tad bersb IO ai Ata bata 
| abe sah ad dots 


- STATI Qe beet wine 


i” hia af 

. igs e : 

2 ! CA. S Of SF 
1 q _ 

io knnswle ledge 


y tt the. aifidavit 


un cateep ladsyed of 


| —? A 

sickness, Tie 

Pd 3 . ~ if. ae 

f said prada 
A y het 7a 
vi. Soar 


ta) age 


4 1° Sig eat tne pe b 
Bai “ff ud ver- 
those eRpe ; A 


th he Lende Ty 


ral) iy, Deaton 
re the ini ok es 
bes 
iL hls WWE "hein 
» an pln thed of, ne! 


RESTRAINING AND INJUNCTIVE ORDERS OF THE 
COURTS UNDER THE PROVISIONS OF SECTION 
13 OF THE FEDERAL TRADE COMMISSION ACT® 


FEDERAL TRADE COMMISSION »v. THE CHAPMAN 
HEALTH PRODUCTS COMPANY, AND JOHN W. CHAP- 
MAN AND NELLIE C. CHAPMAN, INDIVIDUALLY AND 
AS OFFICERS THEREOF? 


File No. 20120 
(District Court, Northern District of Ohio, December 18, 1939) 


Decree of preliminary injunction, by District Judge Jones, restraining, for the 
reasons and as below set forth, including immediate and irreparable in- 
jury to public in further dissemination of such false advertisements, ad- 
vertisement of defendants’ drug-containing preparation for obesity, under 
designations Faid, otherwise known as Daintee, and which it appears, as 
below set forth, under conditions prescribed in such advertisements or 
under such conditions as are customary or usual, may effect nausea, severe 
vomiting, gastro-intestinal irritation, and bring about numerous other 
serious results and conditions, including irreparable injury to heart and 
health; pending issuance of complaint by Commission against defendants 
under section 5 of the Federal Trade Commission Act and disposition of 
such complaint, as in said decree set forth.® 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. James L. Baker, special attorney, both of Washington, D. C., 
for the Commission. 


DECREE 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunction 


1In this connection, attention should be invited to case of Thomsen-King & Co. et al., 
in which temporary injunction issued (see infra, p. 1692), and in which Circuit Court of 
Appeals refused application for supersedeas (see supra, p. 1642), and to case of American 
Medicinal Products, Inc., et al., in which District Court for Southern District of Cali- 
fornia, Central Division, on May 27, 1940, for reasons set forth in the court’s memorandum 
of conclusions, denied Commission’s application for temporary injunction or restraining 
order (see supra, p. 1683). 

2 Not reported in Federal Reporter. 

3 Such complaint duly issued in the matter of The Chapman Health Products Co. et al., 
Docket 4004, and was followed by order to cease and desist issued as of May 2, 1940. See 
ante, p. 1199. 
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against the defendants, The Chapman Health Products Co., a cor- 
poration, John W. Chapman and Nellie C. Chapman, as individuals 
and as officers of said corporation, and 

It appearing to the Court, That the defendants have waived hear- 
ing herein, and have consented that this decree be entered forthwith, 
and 

It appearing to the Court, That the defendants are domiciled and 
transact business in the Northern District of Ohio, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendants, and 

It appearing to the Court, That said defendants are engaged in the 
sale and distribution of a medicinal preparation containing drugs for 
the treatment of obesity, designated as Faid, otherwise known as 
Daintee, in commerce, between and among the various states of the 
United States and in the District of Columbia, and 

It appearing to the Court, That said defendants have disseminated 
and are now disseminating, and have caused and now cause the dis- 
semination of false advertisements by United States mails and by 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said medicinal 
preparation, and by various means for the purpose of inducing or 
which are likely to induce directly or indirectly, the purchase in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, of said medicinal preparation in violation of the Federal Trade 
Commission Act, by means of which advertising the defendants have 
falsely represented that the use of said preparation is a competent, 
safe, and scientific treatment for obesity and that its use will have 
no ill effects upon the human body, and 

It appearing to the Court, That the use of this preparation under 
the conditions prescribed in said advertisements or under such con- 
ditions as are customary or usual, may effect nausea, severe vomiting, 
gastro-intestinal irritation, diarrhea, and serious bowel trouble 
headaches, muscular debility and muscular and articular pains, — 
tigo, imsomnia, raised temperature, irregular pulse, physical exhaus- 
tion, tremor, tachycardia and collapse, and may result in chronic 
poisoning, thyroid toxicosis, permanent injury to tissues, organic 
functions and the entire body of mechanism, irreparable ten to 
the heart muscle with auricular fibrillation and other serious and 
irreparable injury to health, and 
ie . Bascaneid Heol ta That the further dissemination of such 

ause immediate and irreparable injury to 
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the public and that it would be in the public interest to enjoin and 
restrain the further dissemination of said advertising pending the 
issuance of a complaint by the Federal Trade Commission under 
section 5 of the Federal Trade Commission Act, and until such com- 
plaint is dismissed by the Commission, or set aside by a court on 
review, or the order of the Commission to cease and desist made 
thereon has become final within the meaning of section 5 of said act; 

It is hereby ordered, adjudged and decreed, That the defendants 
The Chapman Health Products Co., a corporation, John W. Chap- 
man and Nellie C. Chapman, as individuals and as officers of said 
corporation, their agents, servants, representatives, employees and 
assigns, and all other persons participating with them and having 
notice of this order, be, and they hereby are, and each of them hereby 
is, strictly enjomed and restrained from: 

Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or in commerce, as commerce 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase of said medicinal preparation designated as 
Faid, otherwise known as Daintee, whether sold under the same 
name or under any other names, or disseminating or causing to be 
disseminated, any advertisement by any means, for the purpose of 
inducing, or which is likely to induce, directly or indirectly, the 
purchase of said medicinal preparation in commerce, as commerce 
is defined in the Federal Trade Commission Act, and which adver- 
tisements represent that said preparation constitutes a safe, compe- 
tent, and scientific treatment for obesity, or that its use will have 
no ill effect upon the human body, or which advertisements fail to 
reveal that said preparation when taken under the conditions pre- 
scribed in said advertisements or under such conditions as are cus- 
tomary or usual, may result in serious or irreparable injury to health, 
pending the issuance of a complaint by the Federal Trade Commis- 
sion against said defendants under section 5 of the Federal Trade 
Commission Act, and until such complaint is dismissed by the Com- 
mission or set aside by a United States Circuit Court of Appeals or 
the Supreme Court of the United States on review, or the order of 
the Commission to cease and desist made thereon has become final 
within the meaning of section 5 of said act. 

It is further ordered, That this decree of injunction be issued 
without bond. 
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FEDERAL TRADE COMMISSION v. BLANCHE KAPLAN, 
TRADING AS PROGRESSIVE MEDICAL COMPANY AND 
AS LADIES AID COMPANY * 


File No. 1194 


(District Court, Northern District of Illinois, Eastern Division. 
Dec. 20, 1939) 


Decree of preliminary injunction, by District Judge Barnes, restraining, for the 
reasons and as below set forth, including immediate and irreparable injury 
to public in further dissemination of such false advertisements, advertisement 
of defendant’s drug-containing preparations for women, under designations 
“Tadies’ Aid No. 2, Ordinary Strength’ and “Ladies’ Aid No. 3, HWxtra 
Strength,” and which it appears, as below set forth, under conditions pre- 
scribed in such advertisements or under such conditions as are customary 
or usual, may result in gastro-intestinal disturbances and other serious con- 
ditions leading to excessive uterine hemorrhage in nonpregnant women, and, 
where used to interfere with normal course of pregnancy, may result in 
abortion and in uterine infections causing condition known as septicemia or 
blood poisoning, and constitute, in use thereof, a menace to health and life 
of pregnant women, as more particularly below set forth; pending issuance 
of complaint by Commission against defendants under section 5 of the Federal 
Trade Commission Act and disposition of such complaint, as in said decree 
set forth.’ 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr, James L. Baker, special attorney, both of Washington, D. C., for 
the Commission. 


DECREE 


This cause coming on to be heard upon the complaint of the Federal 
Trade Commission for the issuance of a preliminary injunction against 
the defendant Bianche Kaplan, an individual, trading as the Progres- 
sive Medical Co. and as the Ladies Aid Co., and 

It appearing to the Court, That the defendant has waived hearing 
herein, and has consented that this decree be entered forthwith, and 

[t appearing to the Court, That the defendant is domiciled and trans- 
acts business in the Northern District of Illinois, Eastern Division, 
and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendant, and 

It appearing to the Court, That said defendant is engaged in the 
sale and distribution of medicinal preparations containing drugs for 


1 Not reported in Federal Reporter. 


2 Such complaint duly issued in the matter of Blanche Kaplan, trading as Progressive 
Medical Co. and as Ladies Aid Co., Docket 4002, and was followed by order to cease and 
desist issued as of April 15, 1940. See ante, p. 989. 
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the relief of delayed menstruation designated as Ladies’ Aid No. 2, 
Ordinary Strength and Ladies’ Aid No. 3, Extra Strength, in com- 
merce, between and among the various States of the United States and 
in the District of Columbia, and 

It appearing to the Court, That said defendant has disseminated and 
is now disseminating, and has caused and now causes the dissemination 
of false advertisements by the United States mails or in commerce, 
as commerce is defined in the Federal Trade Commission Act, for the 
purpose of inducing and which are likely to induce, directly or indi- 
rectly, the purchase of said medicinal preparations, and by various 
means for the purpose of inducing or which are likely to induce, 
directly or indirectly, the purchase in commerce, as commerce is de- 
fined in the Federal Trade Commission Act, of said medicinal prepa- 
rations, in violation of the Federal Trade Commission Act, by means 
of which advertising the defendant has falsely represented that the 
use of said preparations is a safe, competent, efficient and specific treat- 
ment for delayed menstruation and that their use will have no ill 
effects upon the human body, and 

It appearing to the Court, That the use of these preparations under 
the conditions prescribed in said advertisements or under such condi- 
tions as are customary or usual may result in gastro-intestinal 
disturbances such as catharsis, nausea and vomiting, with pelvic con- 
gestion, congestion of the uterus leading to excessive uterine hemor- 
rhage in nonpregnant women; that in those cases where Ladies’ Aid 
No. 2, Ordinary Strength and Ladies’ Aid No. 3, Extra Strength are 
used to interfere with the normal course of pregnancy, their use may 
result in abortion and in uterine infection with extension to other 
pelvic and abdominal structures and to the blood stream, causing the 
condition known as septicemia or blood poisoning, and that the use of 
said preparations is a menace to the health and life of pregnant 
women, and 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and restrain 
the further dissemination of said advertising pending the issuance of 
a complaint by the Federal Trade Commission under section 5 of the 
Federal Trade Commission Act and until such complaint is dismissed 
by the Commission, or set aside by a court on review, or the order 
of the Commission to cease and desist made thereon has become final 
within the meaning of section 5 of said act; 

It is hereby ordered, adjudged and decreed, That the defendant 
Blanche Kaplan, an individual, trading as the Progressive Medical Co. 
and as the Ladies Aid Co., her agents, servants, representatives, em- 
ployees and assigns and all other persons participating with her and 


1692 FEDERAL TRADE COMMISSION DECISIONS 


having notice of this order, be, and they hereby are, and each of 
them hereby is, strictly enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of said medicinal preparations known as Ladies’ Aid 
No. 2, Ordinary Strength and Ladies’ Aid No. 3, Extra Strength, 
whether sold under the same name or under any other names, or 
disseminating or causing to be disseminated, any advertisement by 
any means, for the purpose of inducing, or which is likely to induce 
directly or indirectly, the purchase of said medicinal preparations in 


commerce, as commerce is defined in the Federal Trade Commission | 


Act, and which advertisements represent that said preparations con- 
stitute safe, competent, efficient and specific treatments for delayed 
menstruation or that their use will have no ill effect upon the human 
body, or which advertisements fail to reveal that said preparations, 
when taken under the conditions prescribed in said advertisements or 
under such conditions as are customary or usual, may result in serious 
or irreparable injury to health; pending the issuance of a complaint 
by the Federal Trade Commission against said defendant under sec- 
tion 5 of the Federal Trade Commission Act and until such com- 
plaint is dismissed by the Commission or set aside by a United States 
Circuit Court of Appeals or the Supreme Court of the United States 
on review, or the order of the Commission to cease and desist made 
thereon has become final within the meaning of section 5 of said act. 

It is further ordered, That this decree of injunction be issued with- 
out bond. 


FEDERAL TRADE COMMISSION v. THOMSEN-KING & CO., 
INC., AND GEORGE THOMSEN AND MERROLD JOHN- 
SON, INDIVIDUALLY AND IN THEIR RESPECTIVE CA- 
PACITIES FOR SAID CORPORATION} 


File No. 1247 
(District Court, Northern District of Illinois. Jan. 11, 1940) 


Decree of preliminary injunction, by District Judge Barnes, restraining, for the 
reasons and as below set forth, including immediate and irreparable injury 
to public in further dissemination of such false advertisements, advertise- 
ments to induce, directly or indirectly, purchase of defendants’ “Margaret 
King” cosmetics, which represent, infer, or imply, as in detail below set forth, 
that they are conducting a contest or contests confined to a picture puzzle 


1 Not reported in Federal Reporter. See, for refusal of supersedeas, supra, p. 1642. 


FEDERAL TRADE COM. UV. THOMSEN-KING & CO.,INC.,ETAL. 1693 


or naming of a soap, ete., and involving only competition in skill and prompt- 
ness in submitting solutions by parties responding thereto, and which, as 
below in detail set forth, contain some 30 or more representations with re- 
spect to the nature of the contest, their undertakings, contestants’ positions 
or special consideration, results accomplished by others, respondents’ stand- 
ing, etc., and with respect to the qualities and results of their said products ; 
pending issuance of complaint by Commission against defendants under sec- 
tion 5 of the Federal Trade Commission Act and disposition of such com- 
plaint, as in said decree set forth.? 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Curtis Shears, special attorney, both of Washington, D. C., and 
Mr. Wm. F. Dinnen and Mr. James McKeagq, special attorneys, both 
of Chicago, I11., for the Commission. 

Nash & Donnelly (John A. Nash of counsel), and Mr. Lewis F. 
Mason, both of Chicago, Ul., and Mr. Richard EF. Williams, of Des 
Moines, Ia., for defendants. 


OrbDER FOR PRELIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the Federal 
Trade Commission for the issuance of a preliminary injunction 
against the defendants, Thomsen-King & Co., Inc., a corporation; 
George Thomsen, its president; and Merrold Johnson, its office man- 
ager, individually and in their respective capacities for said corpora- 
tion, after due notice to each of said defendants to appear on Janu- 
ary 8, 1940, said motion having been continued until this day, and the 
plaintiff appearing by its attorneys, Curtis Shears, Wm. F. Dinnen, 
and James McKeag, and the said defendants appearing by their 
respective attorneys, namely Nash & Donnelly by John A. Nash of 
counsel, and Lewis F. Mason of Chicago, Ill., and Richard E. Wil- 
liams of Des Moines, Iowa, and the court having read the sworn 
pleadings and the affidavits filed with and in support thereof, and 
having heard and duly considered the arguments of counsel, and now 
being fully advised in the premises, now finds: 

1. That the defendants are domiciled and transact business in the 
Northern District of Illinois, Eastern Division. 

2. That it has jurisdiction over the parties and the subject matter 
hereof. 

3. That the said defendants are engaged in the sale and distribu- 
tion of face powders, cleansing cold cream, cold cream, complexion 
soap, lipstick, tooth powder, and other commodities, all or most of 
which are known as “Margaret King” cosmetics, and are cosmetics 


2 Such complaint duly issued in the matter of Thomsen-King & Co., Inc., et al., Docket 
3998, on January 24, 1940, and is now pending. 
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within the meaning and definition of said term in section 15 of the 
Federal Trade Commission Act. 

4. That said defendants and each of them have disseminated and 
are now disseminating and have caused and now cause the dissemi- 
nation of false advertisements by United States mails and by other 
means in commerce, as commerce is defined in the said Federal Trade 
Commission Act, for the purpose of inducing and which is likely to 
induce, directly or indirectly, the purchase of said cosmetics, and by 
various means, for the purpose of inducing or which is likely to in- 
duce, directly or indirectly, the purchase in commerce, as commerce is 
defined in the said Federal Trade Commission Act, of said cosmetics, 
in violation of the said Federal Trade Commission Act, by means of 
which said advertising the defendants and each of them have dis- 
seminated or caused to be disseminated advertisements misleading in 
a material respect, for the purposes aforesaid, as alleged and set 
forth in the said sworn bill of complaint. 

5. That the further dissemination of such advertisements would 
cause immediate and irreparable injury to the public and that it 
would be in the public interest to enjoin and restrain the further 
dissemination of said advertising pending the issuance of a com- 
plaint by the Federal Trade Commission under section 5 of the said 
Federal Trade Commission Act, and until such complaint is dis- 
missed by the Commission or set aside by a court on review, or the 
order of the Commission to cease and desist made thereon has become 
final within the meaning of section 5 of said Act. 

6. That the plaintiff is entitled to the issuance of a preliminary 
injunction as prayed for in said bill of complaint. 

It is therefore hereby ordered, adjudged, and decreed, That the 
defendants, Thomsen-King & Co., Inc., a corporation; George Thom- 
sen, its president; and Merrold Johnson, its office manager, individu- 
ally and in their respective capacities for said corporation, their of- 
ficers, employees, servants, representatives, agents, and assigns, and 
all other persons participating with the said defendants, either di- 
rectly or through corporations, trade names, or any other devices, 
be and they hereby are, and each of them hereby is, strictly enjoined 
and restrained from: 

Disseminating, or causing to be disseminated, any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of said cosmetics known as Margaret King 
Cosmetics, whether sold under the same name or under other names, 
or disseminating and causing to be disseminated any advertisements 
by any means for the purpose of inducing, or which is likely to induce, 
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directly or indirectly, the purchase of said cosmetics in commerce 
as “commerce” is defined in the Federal Trade Commission Act, and 
which advertisements represent, infer, imply, or are to the effect: 

1. That respondents are conducting a contest or contests confined 
to a picture puzzle or naming of a soap, toothpaste, or tooth powder, 
and involving only competition in skill and promptness in sub- 
mitting solutions thereof by parties responding thereto. 

2. That respondents are giving away a substantial sum of money, in 
the form of prizes, in which a certain or limited number of members 
of the public are to share, as a means of advertising the products of 
said company and of gaining publicity for the products of said 
company in various communities. 

3. That a money prize or reward is guaranteed for simply mailing 
a so-called Promptness Certificate as requested. 

4. That a money prize or reward is guaranteed to that person who 
becomes a member of one of the so-called “Prize Clubs.” 

5. That not one penny of contestant’s own money is needed to win 
a money prize under said Prize Club Plan. 

6. That by the simple act of responding to the advertising of 
respondents and to literature received from respondents and to the 
requests therein made by respondents, any person may receive or win 
a specified grand prize, or various other prizes. 

7. That the grand prizes and other prizes offered will be given free 
without the expenditure of either money or work on the part of con- 
testants. 

8. That the elements or conditions incident to the winning of prizes 
are easy and simple. 

9. That hundreds have already won big cash prizes in similar 
friendship campaigns conducted by the same prize company which 
is conducting the current contest. 

10. That the trade names used by respondents represent big re- 
sponsible concerns, endorsed by certain Des Moines banks and the 
Des Moines Chamber of Commerce. 

11. That the contest conducted by respondents, and the sale of 
products by contestants therein, is for the purpose of advertising 
said products to the general public. 

12. That the preparations and products sold to persons who enter 
said contest are sold at reduced prices and at less than an established 
retail price and value. 

13. That the recipient of so-called booster points in the form of a 
certificate of award, is the subject of a special favor or advantage not 
generally extended to other individual contestants, and that the said 
booster points substantially enhance the chance of recipient toward 
the winning of one or more of the prizes offered by respondent. 
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14. That certain points offered or given, designated in large num- 
bers, and awarded in connection with first and second orders for mer- 
chandise, have a material and substantial value, giving the recipient 
thereof a substantial advanced standing over that of others toward 
the winning of one or more prizes offered, and that such points are 
given or offered exclusively to the individual addressed or to a 
eroup of individuals selected and restricted in number. 

15. That the recipient of a so-called “Grand Prize Promptness 
Certificate” has gained an advantage for himself, by virtue of skill in 
solving a puzzle or special favor on the part of respondents, with 
respect to the purchase of an assortment of cosmetics or toilet prepa- 
rations, and with respect to the acquisition of points and chances 
toward the winning of one or more of the prizes being offered by 
respondents. 

16. That respondents, under each of the trade names used by them, 
have been in business for a long period of years and have an estab- 
lished reputation with respect to their products and for business 
success, 

17. That. the interest of the respondents in the contestant is 
personal and superior to that of other contestants in general. 

18. That the person addressed is sure to be the recipient of the 
grand prize or other prizes offered. 

19. That the giving of a certain order for goods, and the payment 
of a specified amount therefor, will assure the contestant addressed 
of securing a money prize. 

20. That so-called advice and suggestions given in letters to con- 
testants are due to a personal interest in the contestant addressed 
and that such advice and suggestions are given exclusively to the 
one addressed. 

21. That the contestant or person addressed stands in a position 
equal to that of any other contestant having a favorable chance of 
winning the grand prize or any other of the prizes offered. 

22. That the contestant or person addressed stands in a position 
superior to that of all or the majority of other contestants having 
a favorable chance of winning the grand prize or any other of the 
prizes offered. 

23. That the participant is among the leaders in said prize club 
for the grand prize or extra prizes, and that one more order may 
win the prize referred to. 

24. That the advertising matter discloses all of the terms and con- 
ditions that must be met by the contestant when said terms and con- 
ditions so set out are not, in fact, the only terms and conditions that 


must be met in order to be successful in winning a prize or an award 
m said contest. | 
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25. That the advertising matter sets out the terms and conditions 
the contestants will be required to meet without stating that said 
terms and conditions so specified and set out are, in fact, only a por- 
tion of the requirements that must be met by a contestant. 

26. That a contestant has achieved a more advanced position to- 
ward success in said contest than said contestant has in fact achieved. 

27. That a form letter mailed in said contest to an addressee 
therein refers to his actual position or relative standing, when such 
is not the fact. 

28. That respondent corporation is a manufacturing concern and 
that it originates, compounds and prepares the preparations and 
products sold by it. 

29. That the opening offer of goods at a certain price is merely 
for advertising purposes. 

30. That so-called advice and suggestions given in letters to con- 
testants are due to personal interest in the contestant addressed and 
that such advice and suggestions are given exclusively to the one 
addressed. 

31. That there is no element of lottery in connection with the 
contest or the sale of the merchandise. 

32. That there is nothing to buy or sell in connection with the 
grand prize. 

33. That any of said preparations will restore a youthful condi- 
tion of the skin, produce a youthful appearance, or make the skin 
younger, remove wrinkles and worry lines, tone and strengthen the 
muscles or help make the gums healthy. 

Pending the issuance of a complaint by the Federal Trade Com- 
mission against the said defendants under section 5 of the Federal 
Trade Commission Act, and until such complaint is dismissed by 
the Commission or set aside by the United States Circuit Court of 
Appeals or the Supreme Court of the United States on review, or 
the order of the Commission to cease and desist made thereon has 
become final within the meaning of section 5 of said Act. 

It is further ordered, That this order of injunction be issued with- 


out bond. 


FEDERAL TRADE COMMISSION v. WINSHIP CORPORA- 
TION OANDT RY We FITCH COMPANY) “ANDY DON YW: 


PARMELEE? 
File No. 66 


(District Court, Southern District of Iowa, January 19, 1940) 


Decree of preliminary injunction, by District Judge Chas. A. Dewey, restraining, 
for the reasons and as below set forth, including immediate and irreparable 


1 Not reported in Federal Reporter. 
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injury to public in further dissemination of such false advertisements, 
advertisements to induce, etc., as below set forth, purchase of defendants’ 
“Bye Martin” cosmetics, and which advertisements represent, infer, imply, 
or are to the effect that defendants are giving away a substantial sum 
of money in the form of prizes, in which a certain or limited number of 
members of the public are to share, as a means of advertising the products 
of said company and of gaining publicity for the products of said company 
in various communities, and which, in numerous other particulars as here- 
inbelow set forth, contain various representations as to the nature, terms, 
and conditions of such supposed contests, results accomplished by others, 
defendants’ sole interest therein, individual prospect’s particular standing 
in the contest, etc.; pending issuance of complaint by Commission against 
defendants under section 5 of the Federal Trade Commission Act and dis- 
position of such complaint, as in said decree set forth.” 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Curtis Shears, special attorney, both of Washington, D. C., and 
Mr. John K. Valentine, special attorney, of Des Moines, Iowa, for 
the Commission. 

Williams & Shaw, of Des Moines, Iowa, for defendants, and, along 
with— 

Mr. Frank J. Comfort, of the firm of Comfort, Comfort & Irish, of 
Des Moines, Iowa, for F. W. Fitch Co. 


OrperR For Pretimtnary INJUNCTION 


This cause coming on to be heard upon the complaint of the 
Federal Trade Commission for the issuance of a preliminary in- 
junction against the defendants, Winship Corporation and F. W. 
Fitch Co., corporations, and Don W. Parmelee, an individual, after 
due notice to each of them to appear on January 19, 1940, and the 
plaintiff appearing by its attorneys, Curtis Shears of Washington, 
D. C., and John K. Valentine of Des Moines, Iowa, and the said de- 
fendants appearing by their respective attorneys, namely, Richard 
EK. Williams for defendants Winship Corporation and Don W. Par- 
melee, Frank J. Comfort for defendant F. W. Fitch Co., and Pren- 
tice W. Shaw for all defendants; and the Court having read the 
sworn pleadings, the sworn bill of complaint and the affidavits filed 
with and in support thereof, and having had before it a certified 
copy of the stipulation, testimony and exhibits introduced and made 
a part of the record in the Commission’s Docket No. 3833, entitled 
“In the Matter of Richard E. Williams, et al.,” and having considered 
such portions of said sworn testimony and exhibits from this and 
other dockets of the Federal Trade Commission as were offered 
herein, and having heard and duly considered the motions and the 


2Such complaint duly issued in the matter of Thomsen-King & Co., Ine., Winship 
Corporation, et al., Docket 3998, on January 24, 1940, and is now pending. 


FEDERAL TRADE (COMMISSION U. WINSHIP CORP. KT AL. 1699 


arguments of counsel and now being fully advised in the premises, 
it now appears to this Court, as to defendants Winship Corporation 
and Don W. Parmelee: 

1. That the defendants are domiciled and transact business in the 
Southern District of Iowa. 

2. That it has jurisdiction over the parties and the subject matter 
hereof. 

3. That said defendants are engaged in the sale and distribution 
of certain beauty preparations and toiletries, consisting of face pow- 
ders, cleansing and other cold creams, astringent lotions, perfumery, 

‘and other preparations and toiletries which are designated and known 
under the name of “Eve Martin,” and all or most of which are cos- 
metics within the meaning and definition of said term in section 15 
of the Federal Trade Commission Act. 

4. That said defendants and each of them have disseminated or 
have caused the dissemination of false advertisements by United States 
mails and by other means in commerce, as commerce is defined in said 
Federal Trade Commission Act, for the purpose of inducing and which 
is likely to induce, directly or indirectly, the purchase of said cosmetics, 
and by various means, for the purpose of inducing or which is likely 
to induce, directly or indirectly, the purchase in commerce, as com- 
merce is defined in said Federal Trade Commission Act, of said cos- 
metics in violation of said Federal Trade Commission Act, and that 
said false advertisements so disseminated or caused to be disseminated 
are misleading in a number of material respects, for the purposes 
aforesaid, as alleged and set forth in the said sworn bill of complaint. 

5. That the further dissemination of such advertisements would 
cause immediate and irreparable injury to the public and that it would 
be in the public interest to enjoin and restrain the further dissemina- 
tion of said advertisements pending the issuance of a complaint by 
the Federal Trade Commission under section 5 of said Federal Trade 
Commission Act, and until such complaint is dismissed by the Com- 
mission or set aside by a court on review, or the order of the Commis- 
sion to cease and desist made thereon has become final within the 
meaning of the said Federal Trade Commission Act. 

6. That the plaintiff is entitled to the issuance of a preliminary in- 
junction as prayed for in the said bill of complaint. 

It is therefore hereby ordered, adjudged, and decreed, 'That the de- 
fendants, Winship Corporation, a corporation, and Don W. Parmelee, 
an individual, their officers, agents, servants, employees, attorneys, and 
assigns, and all other persons participating in said defendants’ busi- 
ness, either directly or through corporations, trade names, or any other 
devices, be and they hereby are, and each of them hereby is, strictly 
enjoined and restrained from: 
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Disseminating, or causing to be disseminated, any advertisement 
= 2 bs (14 ” 
by means of the United States mails or in commerce, as “commerce 


is defined in the Federal Trade Commission Act, by any means, for — 


the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of said cosmetics known as “Eve Martin” cos- 
metics, whether sold under the same name or under other names, or 
disseminating and causing to be disseminated any advertisements 


by any means for the purpose of inducing, or which is likely to induce, 


directly or eee the purchase of the same or similar cosmetics in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, and which advertisements represent, infer, imply, or are 
to the effect : 

1. That defendants are giving away a substantial sum of money, in 
the form of prizes, in which a certain or limited number of members 
of the public are to share, as a means of advertising the products of said 
company and of gaining publicity for the products of said company in 
various communities, 

2. That the mere returning of a so- ota “Qualification Blank” 
before a given date as instructed will entitle said recipient to a prompt- 
ness prize of money. 


3. That the returning of said “Qualification Blank” is the one thing” 


left to do to win a cash award. 

4, That the elements or conditions incident to the winning of prizes 
are easy and simple. 

5. That hundreds have already won big cash prizes in similar friend- 
ship campaigns conducted by the same prize company which is con- 
ducting the current contest. 

6. That the contest conducted by defendants, and the sale of products 
to contestants therein, is for the purpose of advertising said products 
to the general public. 

7. That the preparations and products sold to persons who enter 
said contest are sold at reduced prices and at less than an established 
retail price and value. 

8. That the recipient of so-called prize credits in the form of a cer- 
tificate of award, is the subject of a special favor or advantage not gen- 
erally extended to other individual contestants, and that the said prize 
credits substantially enhance the chance of said recipient toward the 
winning of one or more of the prizes offered by defendants. 

7 That certain points offered or given, designated in large numbers, 
and awarded for answering the first advertisement received and for 
sending in an order for merchandise, have a material and substantial 
value, giving the recipient thereof a substantial advanced standing over 


that iF aie toward the winning of one or more prizes afer: and 
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that such points are given or offered exclusively to the individuals 
selected and restricted in number. 

10. That the interest of the defendants in the contestant addressed is 
personal and superior to that of other contestants in general. 

11. That the giving of a certain order for goods, and the payment of 
a specified amount therefor, will assure the contestant addressed of 
securing a money prize. 

Pending the issuance of a complaint by the Federal Trade Commis- 
sion against the said defendants under section 5 of the Federal Trade 
Commission Act, and until such complaint is dismissed by the Commis- 
sion or set aside by the United States Circuit Court of Appeals or the 
Supreme Court of the United States on review, or the order of the Com- 
mission to cease and desist made thereon has become final within the 
meaning of section 5 of said act, or until there has been a final deter- 
mination of this cause upon its merits by this Court. 

It is further ordered, That this order of injunction be issued without 
bond. 

It is further ordered, That temporary injunction shall not issue as to 
the defendant F. W. Fitch Co.-at this time, but leave is granted to the 
Federal Trade Commission to file another application for a temporary 
injunction as to the defendant F. W. Fitch Co. at any time. 

It is further ordered, That the motion of the defendant F. W. Fitch 
Co. to dismiss the complaint as to it is hereby denied, and overruled, 

To all of which adverse to the parties hereto said parties are given 
an appropriate exception. 


FEDERAL TRADE COMMISSION v. EDWIN L. LEISENRING, 
TRADING AS U. S. DRUG & SALES COMPANY, U.S. DRUG 
LABORATORIES AND U. S. DRUG COMPANY, AND GOR- 
DON LEISENRING * : 


File No. 152 


(District Court, District of Colorado. February 13, 1940) 


Decree of preliminary injunction, by District Judge J. Foster Symes, restrain- 
ing, for the reasons and as below set forth, including immediate and 
irreparable injury to public in further dissemination of such false adver- 
tisements, advertisements of defendants’ drug-containing preparations ad- 
vertised as “Man’s Pep Tonic” and as “Man’s Tonic,” and as “Man’s Pep 
Tonic” (Double Str. Capsule) and as “Man’s Tonic” (Double Str. Capsule), 
and sold as “U. S. Special Tablets” and as “Sextogen Capsules for Men or 
Women,” and which it appears, as below set forth, under conditions pre- 
scribed in such advertisements or under such conditions as are customary 
or usual, may produce a congestion affecting mucous membrane of organs 


1Not reported in Federal Reporter. 
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particularly concerned, and lead, as below set forth, to various other serious 
conditions and results, and constitute, in use thereof, a menace to health 
of men and women; pending issuance of complaint by Commission against 
defendants under section 5 of the Federal Trade Commission Act and dis- 
position of such complaint, as in said decree set forth.” 


Mr. W. 7. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Abner E. Lipscomb, special attorney, both of Washington, D. C., 
for the Commission. ; 


OrpER FOR PRELIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunction 
against the defendants, Edwin L. Leisenring, an individual, trading 
as U.S. Drug & Sales Co., U. S. Drug Laboratories, and U. S. Drug 
Co., and Gordon Leisenring, an individual, and the plaintiff appear- 
ing by its attorney, Abner E. Lipscomb, and the defendants appear- 
ing and having waived hearing herein, and having consented that 
this decree be entered forthwith, and the Court having read the 
sworn pleadings and the affidavits filed-with and in support thereof, 
and having duly considered the same and now being fully advised 
in the premises, and 

It appearing to the Court, That the defendants are domiciled and 
transact business in the District of Colorado, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendants, and 

It appearing to the Court, That said defendants are engaged in the 
sale and distribution of drug preparations advertised as “Man’s Pep 
Tonic” and as “Man’s Tonic,” and as “Man’s Pep Tonic” (Double 
Str. Capsule) and as “Man’s Tonic” (Double Str. Capsule), and sold 
‘as “U. S. Special Tablets” and as “Sextogen Capsules For Men or 
Women,” in commerce between and among the various states of the 
United States and in the District of Columbia, and 

It appearing to the Court, That said defendants have disseminated 
and are now disseminating, and have caused and now cause the dis- 
semination of, false advertisements by United States mails and by 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said drug 
preparations, and by various means for the purpose of inducing or 

?Such complaint duly issued in the matter of Edwin L. Leisenring, trading as U. 8. 


Drug & Sales Co., ete., et al., Docket 4053, and was followed by order to cease and desist 
issued as of June 11, 1940. 
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which are likely to induce, directly or indirectly, the purchase in com- 
merce, as “commerce” is defined in the Federal Trade Commission Act, 
of said drug preparations in violation of the Federal Trade Commis- 
sion Act, by means of which advertising the defendants have falsely 
represented that the use of said preparations is an effective, safe and 
scientific aphrodisiac, and an effective, safe and scientific treatment 
for strengthening and rejuvenating the sexual organs of man or 
woman, and 

It appearing to the Court, That the use of the said preparation, ad- 
vertised as “Man’s Pep Tonic” and as “Man’s Tonic,” and sold as 
“U.S. Special Tablets,” as a tonic, as prescribed in the aforesaid ad- 
vertisements, or its use under such conditions as are customary or 
usual, may produce a congestion affecting the mucous membrane of 
the sexual organs and other epithelial structures of the urogenital 
tract, including those of the kidney, prostate gland, and bladder; 
may also aggravate any existing disturbance in the aforesaid organs 
such as nephritis, prostatitis, and cystitis, and may even originate 
such disturbances or produce a hemorrhage of the bladder; may result 
in nervous irritability, severe frontal headaches and fainting; and that 
the use of said preparation is a menace to the health of men and 
women, and 

It appearing to the Court, That the use of said preparation, adver- 
tised as “Man’s Pep Tonic” (Double Str. Capsule) and as “Man’s 
Tonic” (Double Str. Capsule), and sold as “Sextogen Capsules For 
Men or Women,” as a tonic, as prescribed in the aforesaid advertise- 
ments, or its use under such conditions as are customary or usual, 
may result in nervous irritability and insomnia, headaches, muscular 
and auricular pains, nausea, vomiting, vertigo, physical exhaustion, 
tremor, tachycardia, thyroid toxicosis, permanent injury to tissues, 
organic functions and the entire body mechanism, irreparable injury 
to the heart muscle with auricular fibrillation, and premature death; 
and that the use of said preparation is a menace to the health of men 
and women, and 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and restrain 
the further dissemination of said advertising pending the issuance 
of a complaint by the Federal Trade Commission under section 5 
of the Federal Trade Commission Act and until such complaint is 
dismissed by the Commission or set aside by a court on review, or the 
order of the Commission to cease and desist made thereupon has 
become final within the meaning of section 5 of said act: 

260605"—41—vol. 30 —110 
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It is hereby ordered, adjudged, and decreed, That the defendants, 
Edwin L. Leisenring, an individual, trading as U. S. Drug & Sales 
Co., U. S. Drug Laboratories, and U. S. Drug Co., and Gordon Lei- 
senring, an individual, their agents, servants, representatives, em- 
ployees, and assigns, and all other persons participating with them 
and having notice of this order be, and they hereby are, and each 
of them hereby is, strictly enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of the said drug preparation advertised as 
“Man’s Pep Tonic” and as “Man’s Tonic,” and sold as “U. S. Spe- 
cial Tablets,” and the drug preparation advertised as “Man’s Pep 
Tonic” (Double Str. Capsule) and as “Man’s Tonic” (Double Str. 
Capsule), and sold as “Sextogen Capsules For Men or Women,” 
whether sold under the same names or under any other names, or 
disseminating or causing to be disseminated, any advertisement by 
any means for the purpose of inducing or which is likely to induce, 
directly or indirectly, the purchase of said drug preparations in 
commerce, as “commerce” is defined in the Federal Trade Commis- 
sion Act, and which advertisement represents directly, indirectly or 
by implication that said preparations, or either of said preparations, 
are effective, safe, and scientific aphrodisiacs, and effective, safe, and 
scientific treatments for the strengthening and rejuvenating of the 
sexual organs of man or woman, or which advertisements fail to 
reveal that said preparations, or either preparation, if used as a 
tonic as prescribed in the aforesaid advertisements, or if used under 
such conditions as are customary or usual, may result in serious or 
irreparable injury to the health of the user; pending the issuance 
of a complaint by the Federal Trade Commission against said de- 
fendants under section 5 of the Federal Trade Commission Act, and 
until said complaint is dismissed by the Commission, or set aside by 
a United States Circuit Court of Appeals, or by the Supreme Court 
of the United States on review, or the order of the Commission to 
cease and desist made thereon has become final within the meaning 
of section 5 of said act. 

It is further ordered, That this decree of injunction be issued 
without bond. 
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FEDERAL TRADE COMMISSION v. SEKOV CORPORATION, 
AND EDWIN H. VOKES AND HAZEL RUTH VOKES, AS 
OFFICERS THEREOF, AND AS INDIVIDUALS TRAD- 
ING AS SEKOV REDUCING STUDIOS 1 


File No. 806 Y Civil 


(District Court, Southern District of California, Central Division. 
February 17, 1940) 


Decree of preliminary injunction, by District Judge Wm. P. James, restraining, 
for the reasons and as below set forth, including immediate and irreparable 
injury to public in further dissemination of such false advertisements, 
advertisements of defendants’ drug-containing preparations for obesity or 
reducing, under designations “Sekov Reducer” and “Sekov,” and which it 
appears, as below set forth, under conditions prescribed in such advertise- 
ments or under such conditions as are customary or usual, may produce 
headaches, muscular and auricular pains, nausea, vomiting, and various 
other serious conditions and symptoms, including irreparable injury to the 
heart muscle and premature death; pending issuance of complaint by Com- 
mission against defendants under section 5 of the Federal Trade Com- 
mission Act and disposition of such complaint, as in said decree set forth.’ 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr, Abner FE. Lipscomb, special attorney, both of Washington, D. C., 
for the Commission. 

Mr. Harold E.. Prudhon, of Los Angeles, Calif., for defendants. 


OrpDER FOR PRELIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the Federal 
Trade Commission for the issuance of a preliminary injunction 
against the defendants, Sekov Corporation, a corporation, and Edwin 
H. Vokes, and Hazel Ruth Vokes, as officers of said corporation, and 
as individuals trading as Sekov Reducing Studios, and the plaintiff 
appearing by its attorney, Abner E. Lipscomb, and the defendants 
appearing by their attorney, Harold E. Prudhon, and the Court 
having read the sworn pleadings and the affidavits filed with and in 
support thereof, and having heard and duly considered the argument 
of counsel, and now being fully advised in the premises, and 

It appearing to the Court, That the defendants are domiciled and 
transact business in the Southern District of California, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendants, and 


1 Not reported in Federal Reporter. 
2 Such complaint duly issued in the matter of Sekov Corporation et al., Docket 4061, and 
was followed by order to cease and desist issued as of September 18, 1940, 
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It appearing to the Court, That said defendants are engaged in the 
sale and distribution of drug preparations advertised and sold as 
“Sekov Reducer” and as “Sekov,” in commerce between and among 
the various States of the United States and in the District of 
Columbia, and 

It appearing to the Court, That said defendants have disseminated 
and are now disseminating, and have caused and now cause the dis- 
semination of, false advertisements by United States mails and by 
other means in commerce, as “commerce” is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said drug 
preparations, and by various means for the purpose of inducing or 
which are likely to induce, directly or indirectly, the purchase in 
commerce, as “commerce” is defined in the Federal Trade Commission 
Act, of said drug preparations in violation of the Federal Trade 
Commission Act, by means of which advertising the defendants 
have falsely represented that said preparation advertised and sold 
as “Sekov Reducer” and as “Sekov” is a scientific reducer or remedy 
for the treatment of obesity, and 

It appearing to the Court, That the use of the said preparation, 
advertised and sold as “Sekov Reducer” and as “Sekov,” as prescribed 
in the aforesaid advertisements, or its use under such conditions as 
are customary or usual, may produce headaches, muscular and auricu- 
lar pains, nausea, vomiting, vertigo, insomnia, physical exhaustion, 
tremor, tachycardia, thyroid toxicosis, permanent injury to tissues, 
organic functions and the entire body mechanism, irreparable in- 
jury to the heart muscle with auricular fibrillation, and premature 
death, and 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to 
the public and that it would be in the public interest to enjoin and 
restrain the further dissemination of said advertising pending the 
issuance of a complaint by the Federal Trade Commission under 
section 5 of the Federal Trade Commission Act and until such com- 
plaint is dismissed by the Commission or set aside by a court on re- 
view, or the order of the Commission to cease and desist made thereon 
has become final within the meaning of section 5 of said act: 

It is hereby ordered, adjudged, and decreed, That the defendants, 
Sekov Corporation, a corporation, and Edwin H. Vokes, and Hazel 
Ruth Vokes, as officers of said corporation, and as individuals trad- 
ing as Sekov Reducing Studios, their agents, servants, representa- 
tives, employees, and assigns, and all other persons participating 
with them and having notice of this order, be, and they hereby are, 
and each of them hereby is, strictly enjoined and restrained from: 
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Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of the said drug preparation advertised and 
sold as “Sekov Reducer” and as “Sekov,” whether sold under the same 
names or any other names, or disseminating and causing to be dis- 
seminated, any advertisement by any means for the purpose of induc- 
ing or which is likely to induce, directly or indirectly the purchase of 
said drug preparation in commerce, as commerce is defined in the Fed- 
eral Trade Commission Act, and which advertisements represent 
directly, indirectly or by implication that said preparation is a safe, 
competent and scientific treatment for obesity or that such treatment 
is designed to guard the health of the user, or that it acts entirely on a 
corrective principle, or that it is unlike harsh methods of reducing in 
that it does not contain cathartics or dangerous drugs, or that it does 
not reduce by merely tearing down fatty cells, or that it is made 
for reaching the glands whose faulty function is the cause of most 
overweight, or that it regulates the action of the glands gently and 
gradually, or that it takes off the fat without weakening the body, 
or that it is specially prepared to be effective in reducing practically 
all cases of overweight, or that it reduces by normalizing the body, 
or which advertisements fail to reveal that said preparation, if used 
as prescribed in the aforesaid advertisements, or if used under such 
conditions as are customary or usual, may result in serious or irrepa- 
rable injury to the health of the user; pending the issuance of a 
complaint by the Federal Trade Commission against said defendants 
under section 5 of the Federal Trade Commission Act, and until said 
complaint is dismissed by the Commission, or set aside by a United 
States Circuit Court of Appeals, or by the Supreme Court of the 
United States on review, or the order of the Commission to cease 
and desist made thereon has become final within the meaning of 
section 5 of said act. 

It is further ordered, That this decree of injunction be issued 
without bond. 


FEDERAL TRADE COMMISSION v. PITTSBURGH CUT 
RATE DRUG CO." 


File No. 878 
(District Court, Western District of Pennsylvania. May 4, 1940) 


Decree of preliminary injunction, by District Judge F. P. Schoonmaker, restrain- 
ing, for the reasons and as below set forth, including immediate and irrepara- 


1 Not reported in Federal Reporter. 
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ble injury to public in further dissemination of such false advertisements, 
advertisements of defendant’s drug-containing preparation for women, under 
designations “Genuine Mayco English Crown Female Capsules for Delayed 
Periods,” and also as “Genuine Mayco English Crown Female Capsules (Dou- 
ble Strength)” and “Genuine Mayco English Crown Female Capsules (Triple 
Strength), and which it appears, as below set forth, under conditions pre- 
scribed in such advertisements or under such conditions as are customary or 
usual, may produce, when used by nonpregnant women, gastrointestinal dis- 
turbances and numerous other serious results and conditions, and, when used 
by pregnant women, may produce an abortion which may be followed by 
pelvic infection and other serious conditions, including serious or irreparable 
injury to health; pending issuance of complaint by Commission against 
defendant under section 5 of the Federal Trade Commission Act and disposi- 
tion of such complaint, as in said decree set forth.’ 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Abner E. Lipscomb, special attorney, both of Washington, D. C., 
for the Commission. 

Ur. David D. Blumenstein, of Pittsburgh, Pa., for defendant. 


Orper FoR PRELIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the Federal 
Trade Commission for the issuance of a preliminary injunction against 
the defendant, Pittsburgh Cut Rate Drug Co., a corporation, and the 
plaintiff appearing by its attorney, Abner KE. Lipscomb, and the defend- 
ant appearing by its attorney, David D. Blumenstein, and the defend- 
ant having waived hearing herein, and having consented that this 
decree be entered forthwith and the Court having read the sworn 
pleadings, and the affidavits filed with and in support thereof, and 
having duly considered the same, and being now fully advised in the 
premises, and 

It appearing to the Court, That the defendant is domiciled and trans- 
acts business in the Western District of Pennsylvania, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendant, and 

It appearing to the Court, That said defendant is engaged in the 
sale and distribution of a drug preparation advertised as Genuine 
Mayco English Crown Female Capsules for Delayed Periods, also 
designated as Genuine Mayco English Crown Female Capsules (dou- 
ble strength) and as Genuine Mayco English Crown Female Capsules 
(triple strength), in commerce between and among the various States 
of the United States and in the District of Columbia, and 


2 Such complaint duly issued in the matter of Pittsburgh Cut Rate Drug Co., Docket 4154, 
and was followed by order to cease and desist issued as of July 6, 1940. 
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It appearing to the Court, That said defendant has disseminated and 
is now disseminating, and has caused and is now causing the dis- 
semination of, false advertisements concerning its said preparation by 
United States mails and by other means in commerce, as “commerce” 
is defined in the Federal Trade Commission Act, for the purpose of 
inducing and which are likely to induce, directly or indirectly, the pur- 
chase of said drug preparation, and by various means for the purpose 
of inducing or which are likely to induce, directly or indirectly, the 
purchase in commerce, as “commerce” is defined in the Federal Trade 
Commission Act, of said drug preparation in violation of the Federal 
Trade Commission Act, by means of which advertising the defendant 
has falsely represented that the use of said preparation is a safe, com- 
petent and effective treatment for delayed menstruation, and 

It appearing to the Court, That the use of the said preparation, 
advertised as Genuine Mayco English Crown Female Capsules for 
Delayed Periods, also designated as Genuine Mayco English Crown 
Female Capsules (double strength) and as Genuine Mayco English 
Crown Female Capsules (triple strength), as prescribed in the afore- 
said advertisements, or its use under such conditions as are customary or 
usual, may produce, when used by non-pregnant women, a gastro- | 
intestinal disturbance such as catharsis, enteritis, nausea and vomit- 
ing, with pelvic congestion, and may lead to excessive uterine hemor- 
rhages, and 

It appearing to the Court, That the use of said preparation, adver- 
tised as Genuine Mayco English Crown Female Capsules for De- 
layed Periods, also designated as Genuine Mayco English Crown 
Female Capsules (double strength) and as Genuine Mayco English 
Crown Female Capsules (triple strength), as prescribed in the afore- 
said advertisements, or its use under such conditions as are customary 
or usual, may produce in pregnant women an abortion which may be 
followed by pelvic infection and an infection of the abdominal struc- 
tures resulting in the condition known as septicemia or blood poison- 
ing, and Cat 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and re- 
strain the further dissemination of said advertising pending the is- 
suance of a complaint by the Federal Trade Commission under sec- 
tion 5 of the Federal Trade Commission Act and until such complaint 
is dismissed by the Commission or set aside by a court on review, or 
the order of the Commission to cease and desist made thereupon has 
become final within the meaning of section 5 of said Act: 
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It is hereby ordered, adjudged, and decreed, That the defendant, 
Pittsburgh Cut Rate Drug Co., a corporation, its officers, agents, ser- 
vants, representatives, employees, and assigns, and all other persons 
having notice of this order be, and they hereby are, and each of them 
hereby is, strictly enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement 
by means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of the said drug preparation advertised as Genuine 
Mayco English Crown Female Capsules for Delayed Periods, also 
designated as Genuine Mayco English Crown Female Capsules (double 
strength) and as Genuine Mayco English Crown Female Capsules 
(triple strength), whether sold under the same names or under any 
other names, or disseminating or causing to be disseminated any 
advertisement by any means for the purpose of inducing, or which is 
likely to induce, directly or indirectly, the purchase of said drug prep- 
aration in commerce, as “commerce” is defined in the Federal Commis- 
sion Act, and which advertisement represents directly, indirectly, or 
by implication that said preparation is a safe, competent, and effective 
preparation for use in the treatment of delayed menstruation, or which 
advertisement fails to reveal that said preparation, if used under the 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual, may result in serious or irreparable injury 
to the health of the user; pending the issuance of a complaint by the 
Federal Trade Commission against said defendant under section 5 of 
the Federal Trade Commission Act, and until said complaint is dis- 
missed by the Commission, or set aside by a United States Circuit 
Court of Appeals, or by the Supreme Court of the United States on 
review, or the order of the Commission to cease and desist made there- 
upon has become final within the meaning of section 5 of said act. 

It is further ordered, That this decree of injunction be issued without 
bond. 


FEDERAL TRADE COMMISSION v. MAY’S CUT RATE 
DRUG CO. OF CHARLESTON ? 
File No. 98 
(District Court, Southern District of West Virginia. May 7, 1940) 


Decree of preliminary injunction, by District Judge Geo. W. McClintic, re- 
straining, for the reasons and as below set forth, including immediate 
and irreparable injury to public in further dissemination of such false 


1 Not reported in Federal Reporter. 
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advertisements, advertisements of defendant’s drug-containing preparation 
for women, under designations “Mayco” and “Genuine Mayco English 
Crown Female Capsules for Delayed Periods,” also designated as ‘“Gen- 
uine Mayco English Crown Female Capsules (Double Strength)” and as 
“Genuine Mayco English Crown Female Capsules (Triple Strength),” and 
which it appears, as below set forth, under conditions prescribed in such 
advertisements or under such conditions as are customary or usual, may 
produce, when used by nonpregnant women, gastrointestinal disturbances 
and numerous other serious results and conditions, and, when used by 
pregnant women, may produce an abortion which may be followed by pelvic 
infection and other serious conditions, including serious or irreparable 
injury to health; pending issuance of complaint by Commission against 
defendant under section 5 of the Federal Trade Commission Act and dis- 
position of such complaint, as in said decree set forth? 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Abner E. Lipscomb, special attorney, both of Washington, D. C., 
for the Commission. 

Mr. David D. Blumenstein, of Pittsburgh, Pa., for defendant. 


OrpER FOR PRELIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunction 
against the defendant, May’s Cut Rate Drug Co. of Charleston, a 
corporation, and the court having read the pleadings and the affi- 
davits filed in connection therewith, and having heard and consid- 
ered the argument of counsel, and 

It appearing to the Court, That the defendant is domiciled and 
transacts business in the Southern District of West Virginia, and 

It appearing to the Court, That it has jurisdiction over the party 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendayt, and 

It appearing to the Court, That said defendant is engaged in the 
sale and distribution of a drug preparation advertised as “Mayco” 
and as “Genuine Mayco English Crown Female Capsules for De- 
layed Periods,” also designated as “Genuine Mayco English Crown 
Female Capsules (double strength)” and as “Genuine Mayco English 
Crown Female Capsules (triple strength) ,” in commerce between and 
among the various States of the United States and in the District of 
Columbia, and 

It appearing to the Court, That said defendant has disseminated 
and is now disseminating, and has caused and is now causing the 
dissemination of, false advertisements concerning its said prepara- 
tion by United States mails and by other means in commerce, as 


> 


2 Such complaint duly issued in the matter of May’s Cut Rate Drug Co. of Charleston, 
Docket 4153, and was followed by order to cease and desist issued as of July 6, 1940. 
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“eommerce” is defined in the Federal Trade Commission Act, for the 
purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of said drug preparation, and by various means 
for the purpose of inducing or which are likely to induce, directly 
or indirectly, the purchase in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, of said drug preparation in 
violation of the Federal Trade Commission Act, by means of which 
advertising the defendant has falsely represented that the said prep- 
aration is a safe, dependable, certain, harmless preparation and the 
only safe preparation for use in the treatment of delayed menstrua- 
tion, and 

It appearing to the Court, That the use of the said preparation, 
advertised as “Mayco” and as “Genuine Mayco English Crown Female 
Capsules for Delayed Periods,” also designated as “Genuine Mayco 
English Crown Female Capsules (double strength)” and as “Genuine 
Mayco English Crown Female Capsules (triple strength)” as pre- 
scribed in the aforesaid advertisements, or its use under such condi- 
tions as are customary or usual, when used by nonpregnant women, 
may result in gastrointestinal disturbances, such as catharsis, enteritis, 
nausea, and vomiting, with pelvic congestion, leading to excessive 
uterine hemorrhages, and 

It appearing to the Court, That the use of said preparation, adver- 
tised as “Mayco” and as “Genuine Mayco English Crown Female Cap- 
sules for Delayed Periods,” also designated as “Genuine Mayco English 
Crown Female Capsules (double strength)” and as “Genuine Mayco 
English Crown Female Capsules (triple strength),” as prescribed in 
the aforesaid advertisements, or its use under such conditions as are 
customary or usual, when used by pregnant women, may result in abor- 
tion, which may be followed by pelvic infection and an infection 
of the abdominal structures resulting in the condition known as sep- 
ticemia or blood ‘poisoning, and 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest. to enjoin and restrain 
the further dissemination of said advertising pending the issuance of 
a complaint by the Federal Trade Commission under section 5 of the 
Federal Trade Commission Act and until such complaint is dismissed 
by the Commission or set aside by a court on review, or the order of 
the Commission to cease and desist made thereupon has become final 
within the meaning of section 5 of said act: 

It is hereby ordered, adjudged, and decreed, That the defendant, 
May’s Cut Rate Drug Co. of Charleston, a corporation, its officers, 
agents, servants, representatives, employees, and assigns, and all other 
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persons having notice of this order be, and they hereby are, and each 
of them hereby is, strictly enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or indirectly, 
the purchase of the said drug preparation advertised as “Mayco” and 
as “Genuine Mayco English Crown Female Capsules for Delayed Peri- 
ods,” also designated as “Genuine Mayco English Crown Female Cap- 
sules (double strength)” and as “Genuine Mayco English Crown 
Female Capsules (triple strength),’ whether sold under the same 
names or under any other names, or disseminating or causing to be 
disseminated any advertisement by any means for the purpose of in- 
ducing, or which is likely to induce, directly or indirectly, the pur- 
chase of said drug preparation in commerce, as “commerce” is defined 
in the Federal Trade Commission Act, and which advertisement repre- 
sents directly, indirectly, or by implication that said preparation is 
a safe, dependable, certain, or harmless preparation for use in the 
treatment of delayed menstruation, or which advertisement fails to 
reveal that said preparation, if used under the conditions prescribed 
in said advertisements or under such conditions as are customary or 
usual, may result in serious or irreparable injury to the health of the 
user ; pending the issuance of a complaint by the Federal Trade Com- 
mission against said defendant under section 5 of the Federal Trade 
Commission Act, and until said complaint is dismissed by the Commis- 
sion, or set aside by a United States Circuit Court of Appeals, or 
by the Supreme Court of the United States on review, or the order 
of the Commission to cease and desist made thereupon has become 
final within the meaning of section 5 of said act. 

It is further ordered, That this decree of injunction be issued with- 
out bond, and it is ordered that a copy of this order be served upon 
the defendant named herein. 


FEDERAL TRADE COMMISSION vw. MAY’S 
CUT RATE DRUG CO.t 


File No. 101-C 
(District Court, Northern District of West Virginia, May 8, 1940) 
Decree of preliminary injunction, by District Judge Harry E. Watkins, restrain- 
ing, for the reasons and as below set forth, including immediate and ir- 


reparable injury to public in further disseminaton of such false advertise- 
ments, advertisements of defendant’s drug-containing preparation for wom- 


1 Not reported in Federal Reporter. 
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en, under designations “Genuine Mayco English Crown Female Capsules 
for Delayed Periods,’ and also “Genuine Mayco English Crown Female 
Capsules (double strength)” and “Genuine Mayco English Crown Female 
Capsules (triple strength),” and which it appears, as below set forth, 
under conditions prescribed in such advertisements or under such condi- 
tions as are customary or usual, may produce, when used by nonpregnant 
women, gastrointestinal disturbances and numerous other serious results 
and conditions, and, when used by pregnant women, may produce an abor- 
tion which may be followed by pelvic infection and other serious condi- 
tions, including serious or irreparable injury to health; pending issuance 
of complaint by Commission against defendant under section 5 of the 
Federal Trade Commission Act and disposition of such complaint, as in 
said decree set forth.’ 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. Abner EF. Lipscomb, special attorney, both of Washington, D. C., 
for the Commission. 

Mr. Howard L. Robinson, of Clarksburg, W. Va., for defendant. 


OrprerR FOR PRELIMINARY INJUNCTION 


This cause coming on to be heard upon the complaint of the 
Federal Trade Commission for the issuance of a preliminary in- 
junction against the defendant, May’s Cut Rate Drug Co., a corpora- 
tion and the plaintiff appearing by its attorney, Abner KE. Lipscomb, 
and the defendant appearing by its attorney, Howard L. Robinson, 
and the defendant having waived hearing herein, and having con- 
sented that this decree be entered forthwith, and the court having 
read the sworn pleadings, and the affidavits filed with and in support 
thereof, and having duly considered the same and now being fully 
advised in the premises, and 

It appearing to the Court, That the defendant is domiciled and 
transacts business in the Northern District of West Virginia, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are 
in favor of the plaintiff and against the defendant, and 

It appearing to the Court, That said defendant is engaged in the 
sale and distribution of a drug preparation advertised as Genuine 
Mayco English Crown Female Capsules For Delayed Periods, also 
designated Genuine Mayco English Crown Female Capsules (double 
strength) and as Genuine Mayco English Crown Female Capsules 
(triple strength), in commerce between and among the various States 
of the United States and in the District of Columbia, and 


2? Such complaint duly issued in the matter of May’s Cut Rate Drug Co., Docket 4152, 
and was followed by order to cease and desist issued as of July 6, 1940. 
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It appearing to the Court, That said defendant has disseminated 
or is now disseminating, and has caused and is now causing the dis- 
semination of, false advertisements concerning its said preparation 
by United States mails and by other means in commerce, as “com- 
merce” is defined in the Federal Trade Commission Act, for the 
purpose of inducing and which are likely to induce, directly or in- 
directly, the purchase of said drug preparation, and by various means 
for the purpose of inducing or which are likely to induce, directly or 
indirectly, the purchase in commerce, as “commerce” is defined in 
the Federal Trade Commission Act, of said drug preparation in viola- 
tion of the Federal Trade Commission Act, by means of which adver- 
tising the defendant has falsely represented that said preparation 
advertised as Genuine Mayco English Crown Female Capsules For 
Delayed Periods, also designated Genuine Mayco English Crown 
Female Capsules (double strength) and as Genuine Mayco English 
Crown Female Capsules (triple strength), is a safe, competent, and 
effective preparation for use in the treatment of delayed menstrua- 
tion, and 

lt appearing to the Court, That the use of the said preparation, adver- 
tised as Genuine Mayco English Crown Female Capsules For Delayed 
Periods, also designated Genuine Mayco English Crown Female Cap- 
sules (double streingth) and as genuine Mayco English Crown Fe- 
male Capsules (triple strength), as prescribed in the aforesaid adver- 
tisements, or its use under such conditions as are customary or usual, 
may produce in nonpregnant women gastrointestinal disturbances 
such as catharsis, enteritis, nausea, and vomiting, with pelvic con- 
gestion, and may lead to excessive uterine hemorrhages, and 

It appearing to the Court, That the use of the said preparation, 
advertised as Genuine Mayco English Crown Female Capsules For 
Delayed Periods, also designated Genuine Mayco English Crown Fe- 
male Capsules (double strength) and as Genuine Mayco English 
Crown Female Capsules (triple strength), as prescribed in said ad- 
vertisements or its use under such conditions as are customary or 
usual, may produce in pregnant women an abortion, which may be 
followed by pelvic infection and an infection of the abdominal struc- 
tures, resulting in the condition known as septicemia or blood pois- 
oning, and 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and re- 
strain the further dissemination of said advertising pending the 
issuance of a complaint by the Federal Trade Commission under 
section 5 of the Federal Trade Commission Act and until such com- 
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plaint is dismissed by the Commission or set aside by a court on re- 
view, or the order of the Commission to cease and desist made thereon 
has become final within the meaning of section 5 of said Act. 

It is hereby ordered, adjudged, and decreed, That the defendant, 
May’s Cut Rate Drug Co., a corporation, its officers, agents, ser- 
vants, representatives, employees and assigns, and all other persons 
having notice of this order, be, and they hereby are, and each of them 
hereby is, strictly enjoined and restrained from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails or in commerce, as “commerce” is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing or which is likely to induce, directly or in- 
directly, the purchase of the said drug preparation advertised as 
“Genuine Mayco English Crown Female Capsules For Delayed Per- 

-iods,” also designated Genuine Mayco English Crown Female Cap- 
sules (double strength) and as’ Genuine Mayco English Crown 
Female Capsules (triple strength), whether sold under the same 
name or under any other names, or disseminating or causing to be 
disseminated any advertisement by any means for the purpose of 
inducing, or which is likely to induce, directly or indirectly, the pur- 
chase of said drug preparation in commerce, as “commerce” is de- 
fined in the Federal Trade Commission Act, and which advertise- 
ment represents, directly, indirectly, or by implication that said 
preparation is a safe, competent, and effective preparation for use in 
the treatment of delayed menstruation, or which advertisement fails 
to reveal that said preparation, if used under the conditions pre- 
scribed in said advertisements or under such conditions as are cus- 
tomary or usual, may result in serious or irreparable injury to the 
health of the user; pending the issuance of a complaint by the 
Federal Trade Commission against said defendant under section 5 of 
the Federal Trade Commission Act, and until said complaint is dis- 
missed by the Commission, or set aside by a United States Circuit 
Court of Appeals, or by the Supreme Court of the United States on 
review, or the order of the Commission to cease and desist made 
thereupon has become final within the meaning of section 5 of said 
act. 

lt is further ordered, That this decree of injunction be issued with- 
out bond, and it is ordered that a copy of this order be served upon 
the defendant named herein. 
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FEDERAL TRADE COMMISSION v. OMEGA MANUFAC- 
TURING COMPANY, INC., TRADING AS OMEGA ELEC- 
TROLYSIS INSTITUTE, AND MILTON L. BROWNSHIELD, 
INDIVIDUALLY AND AS OFFICER OF SAID CORPORA- 
TION: 


File No, 8-448 
(District Court, Southern District of New York. May 10, 1940) 


Decree of preliminary injunction, by District Judge Edward A. Conger, restrain- 
ing, for the reasons and as below set forth, including immediate and 
irreparable injury to public in further dissemination of such false adver- 
tisements, advertisements of defendants’ device or apparatus for use in the 
electrolytic removal of superfluous hair by individual self-application in 
the home, under designation “Omega Home Use Portable Machine,” and 
which it appears, as below set forth, under conditions prescribed in such 
advertisements or under such conditions as are customary or usual, may 
result in local infections, skin burns, scarring, and other conditions and 
disfigurement, and, under certain conditions, as below set forth, in infection 
so serious that fatal consequences may result therefrom; pending issuance 
of complaint by Commission against defendants under section 5 of the 
Federal Trade Commission Act and disposition of such complaint, as in 
said decree set forth.* 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. James L. Baker, special attorney, both of Washington, D. C., for 
the Commission. 


DECREE 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunction 
against the defendants Omega Manufacturing Co., Inc., a corpora- 
tion, trading as Omega Electrolysis Institute, and Milton L. Brown- 
shield, individually and as an officer of said corporation, and the 
plaintiff appearing by its attorney, James L. Baker, and 

It appearing to the Court, That the defendants have waived hear- 
ing herein, and have consented that this decree be entered forthwith, 
and 

It appearing to the Court, That the defendants are domiciled and 
transact business in the Southern District of New York, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendants, and 


1 Not reported in Federal Reporter. ’ ; 
2 Such complaint duly issued in the matter of Omega Manufacturing Co., Ine., trading as 
Omega Electrolysis Institute, and Milton L. Brownshield, Docket 4146, on May 31, 1940, 


and is now pending. 
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It appearing to the Court, That said defendants are engaged in 
the sale and distribution of a device or apparatus designated as the 
Omega Home Use Portable Machine, for use in the electrolytic 


removal of superfluous hair from the human body by individual self-_ 


application in the home, in commerce, between and among the various 
States of the United States and in the District of Columbia, and 


It appearing to the Court, That said defendants have disseminated _ 
and are now disseminating, and have caused and are now causing the | 


dissemination of false advertisements by United States mails and by 
other means in commerce, as commerce is defined in the Federal Trade 


Commission Act, for the purpose of inducing, and which are likely to — 
induce, directly or indirectly, the purchase of said device or appa- — 


ratus and by various means for the purpose of inducing, or which 
are likely to induce, directly or indirectly, the purchase of said device 
in commerce, as commerce is defined in the Federal Trade Commis- 
sion Act, in violation of the Federal Trade Commission Act, by means 
of which advertising the defendants have falsely represented that the 
use of said device or apparatus, designated as the Omega Home Use 
Portable Machine, for use in the electrolytic removal of superfluous 
hair from the human body by individual self-application in the home, 
is an effective and efficient, modern method for the permanent removal! 
of superfluous hair from the human body; that it is safe, foolproof, 
and pleasant to use and that its use will have no ill effects upon the 
human body, and 

It appearing to the Court, That the use of said device, under the 
conditions prescribed in said advertisements or under such conditions 
as are customary or usual, may result in local infections, skin burns, 
scarring, metallic stains, permanent pitting, and disfigurement; that 
when infection occurs in the nose, on the upper lip or over the gla- 
bella, it may be so serious as to cause death, and in those instances 
where the device and method are applied to cancerous or syphilitic 
lesions, which are not recognizable as such by the layman, fatal con- 
sequences may result from infection, and - 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and re- 
strain the further dissemination of said advertising pending the issu- 
ance of a complaint by the Federal Trade Commission under section 
5 of the Federal Trade Commission Act and until such complaint is 
dismissed by the Commission, or set aside by a court on review or the 
order of the Commission to cease and desist made thereon has become 
final within the meaning of section 5 of said act; 
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It is hereby ordered, adjudged, and decreed, That the defendant 
Omega Manufacturing Co., Inc., a corporation, trading as Omega 
Electrolysis Institute, and its officers, and Milton L. Brownshield, in- 
dividually, and as an officer of said corporation, their respective 
agents, servants, representatives, employees, and assigns, and all other 
persons participating with them and having notice of this order, be, 
and they hereby are, and each of them hereby is, strictly enjoined and 
restrained from: 

Disseminating or causing to be disseminated any advertisement by 
means of the United States mails, or in commerce, as commerce is 
defined in the Federal Trade Commission Act, by any means, for the 
purpose of inducing, or which is likely to induce, directly or indi- 
rectly, the purchase of said device or apparatus, designated as the 
Omega Home Use Portable Machine, for use in the electrolytic re- 
moval of superfluous hair from the human body by individual self- 
application in the home, whether sold under the same name or under 
any other names, or disseminating or causing to be disseminated any 
advertisement by any means for the purpose of inducing, or which 
is kely to induce, directly or indirectly, the purchase of said device 
or apparatus in commerce, as commerce is defined in the Federal 
Trade Commission Act, and which advertisements represent that the 
use of said device or apparatus by individual self-application in the 
home is an effective and efficient, modern method for the permanent 
removal of superfluous hair from the human body; that it is safe, 
foolproof, and pleasant to use or that its use will have no ill effects 
upon the human body, or which advertisements fail to reveal that the 
use of said device and method by persons not trained in the technique 
of removing superfluous hair from the human body by electrolysis, 
under the conditions prescribed in said advertisements, or under such 
conditions as are customary or usual, may result in serious or irrepar- 
able injury to health, physical injury, or permanent disfigurement ; 
pending the issuance of a complaint by the Federal Trade Commission 
against said defendants under section 5 of the Federal Trade Commis- 
sion Act, and until such complaint is dismissed by the Commission or 
set aside by a United States Circuit Court of Appeals, or the Supreme 
Court of the United States on review, or the order of the Commission 
to cease and desist made thereon has become final within the meaning 
of section 5 of said act. 

It is further ordered, That this decree of injunction be issued with- 
out bond. 

260605"—41—vyol. 30-111 
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FEDERAL TRADE COMMISSION v. ELECTROLYSIS ASSOCI- 
ATES, INC., AND LOUIS ZINBERG, AS OFFICER OF SAID 
CORPORATION AND TRADING AS BEAUTIDERM 
COMPANY? 


File No. 8-442 
(District Court, Southern District of New York. May 10, 1940) 


Decree of preliminary injunction, by District Judge Edward A. Conger, restraining, 
for the reasons and as below set forth, including immediate and irreparable 
injury to public in further dissemination of such false advertisements, adver- 

- tisements of defendants’ device or apparatus for use in the electrolytic removal 
of superfluous hair by individual self-application in the home, under desig- 
nation “Beautiderm Midget,” and which it appears, as below set forth, under 
conditions prescribed in such advertisements or under such conditions as 
are customary or usual, may result in local infections, skin burns, scarring 
and other conditions and disfigurement, and, under certain conditions, as 
below set forth, in infection so serious that fatal consequences may result 
therefrom ; pending issuance of complaint by Commission against defendants 
under section 5 of the Federal Trade Commission Act and disposition of such 
complaint, as in said decree set forth.’ 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. James L. Baker, special attorney, both of Washington, D. C., for 
the Commission. 


DECREE 


This cause coming on to be heard upon the order to show cause dated 
May 9, 1940, and upon the complaint of the Federal Trade Commission 
for the issuance of a preliminary injunction against the defendants, 
Electrolysis Associates, Inc., a corporation, and Louis Zinberg, as an 
officer of said corporation and as an individual trading as Beautiderm 
Co., and the plaintiff appearing by its attorney, James L. Baker, and 

Lt appearing to the Court, That the defendants have failed to appear 
and show cause why a preliminary injunction should not be issued 
without bond, and 

It appearing to the Court, That the defendants have been duly 
served and are domiciled and transact business in the Southern Dis- 
trict of New York, and 

It appearing to the Court, That it has jurisdiction over the parties 
and subject matter hereof, and that the law and the evidence are in 
favor of the plaintiff and against the defendants, and 

It appearing to the Court, That said defendants are engaged in the 
sale and distribution of a device or apparatus, designated as the Beau- 


1 Not reported in Federal Reporter. 
2Such complaint duly issued in the matter of Blectrolysis Associates, Inc., et al., 


Docket 4144, and was followed by order to cease and desist issued as of September 27, 
1940, which order was later vacated on October 25, 1940. 
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tiderm Midget, for use in the electrolytic removal of superfluous hair 
from the human body by individual self-application in the home, in 
commerce, between and among the various States of the United States 
and in the District of Columbia, and 

It appearing to the Court, That said defendants have disseminated 
and are now disseminating, and have caused and are now causing the 
dissemination of, false advertisements by United States mails, and by 
other means in commerce, as commerce is defined in the Federal Trade 
Commission Act, for the purpose of inducing and which are likely to 
induce, directly, or indirectly, the purchase of said device, and by vari- 
ous means for the purpose of inducing, or which are likely to induce, 
directly or indirectly, the purchase of said device in commerce, as com- 
merce is defined in the Federal Trade Commission Act, in violation of 
the Federal Trade Commission Act, by means of which advertising the 
defendants have falsely represented that the use of said device or ap- 
paratus, designated as the Beautiderm Midget, for use in the electro- 
lytic removal of superfluous hair from the human body by individual 
self-application in the home is an effective, efficient, easy, safe, and 
scientific method for the permanent removal of superfluous hair from | 
the human body, and that its use will have no ill effects upon the human 
body, and 

It appearing to the Court, That the use of said device, under the con- 
ditions prescribed in said advertisements or under such conditions as 
are customary or usual, may result in local infections, erysipelas, skin 
burns, scarring, metallic tattoo marks, pitting, or permanent disfigure- 
ment; that when infection occurs in the nose, on the upper lip or over 
the glabella, it may be so serious as to cause death, and in those instances 
where the device and method are applied to cancerous or syphilitic 
lesions, which are not recognizable as such by the layman, fatal conse- 
quences may result from infection, and 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and restrain 
the further dissemination of said advertising pending the issuance of a 
complaint by the Federal Trade Commission under section 5 of the 
Federal Trade Commission Act and until such complaint is dismissed 
by the Commission, or set aside by a court on review or the order of the 
Commission to cease and desist made thereon has become final within 
the meaning of section 5 of said act; 

It is hereby ordered, adjudged and decreed, That the defendants, 
Electrolysis Associates, Inc., a corporation, and its officers and Louis 
Zinberg, as an officer of said corporation and as an individual trading 
as Beautiderm Co., their respective agents, servants, representatives, 
employees and assigns, and all other persons participating with them 
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and having notice of this order, be, and they hereby are, and each of - 


them hereby is, strictly enjoined and restrained from: 


Disseminating or causing to be disseminated, any advertisement by | 


means of the United States mails or in commerce, as commerce 1s de- 


fined in the Federal Trade Commission Act, by any means, for the pur- — 


pose of inducing, or which is likely to induce, directly or indirectly, the 
purchase of said device or apparatus, designated as the Beautiderm 
Midget, for use in the electrolytic removal of superfluous hair from the 
human body by individual self-application in the home, whether sold 
under the same name or under any other names, or disseminating or 
causing to be disseminated, any advertisement by any means for the 
purpose of inducing, or which is likely to induce, directly or indirectly, 
the purchase of said device in commerce, as commerce is defined in the 
Federal Trade Commission Act, and which advertisements represent 
that the use of said device or apparatus by individual self-application 
in the home is an effective, efficient, easy, safe and scientific method for 
the permanent removal of superfluous hair from the human body; or 
that its use will have no ill effects upon the human body, or which 
advertisements fail to reveal that the use of said device by persons not 
trained in the technique of removing superfluous hair from the human 
body by electrolysis, under the conditions prescribed in said advertise- 
ments, or under such conditions as are customary or usual, may result 
in serious or irreparable injury to health, physical injury or perma- 
nent disfigurement; pending the issuance of a complaint by the Fed- 
eral ‘Trade Commission against said defendants under section 5 of the 
Federal Trade Commission Act, and until such complaint is dismissed 
by the Commission or set aside by a United States Circuit Court of 
Appeals, or the Supreme Court of the United States on review, or the 
order of the Commission to cease and desist made thereon has become 
final within the meaning of section 5 of said act. 

It is further ordered, That this decree of injunction be issued with- 
out bond. 


FEDERAL TRADE COMMISSION vw. I. RALPH WEINSTOCK, 
TRADING AS THYROLE PRODUCTS COMPANY? 
File No. 896 
(District Court, Eastern District of Pennsylvania. May 14, 1940) 


Decree of preliminary injunction, by District Judge Welsh, restraining, for 
the reasons and as below set forth, including immediate and irreparable 


Injury to public in further dissemination of such false advertisements, 


advertisements of defendant’s dirug-containing preparation for obesity, 


+ Not reported in Federal Reporter. 
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under designation “O. B. ©, Reducing Capsules,” otherwise known as 
“O. B. C. Capsules,” and which it appears, as below set forth, under con- 
ditions prescribed in such advertisements or under such conditions as 
are customary or usual, may produce nausea, vomiting, headache, mus- 
cular and articular pains, and other serious conditions and symptoms, 
including irreparable injury to heart muscle and other serious and ir- 
reparable injury to health; pending issuance of complaint by Commission 
against defendant under section 5 of the Federal Trade Commission Act 
and disposition of such complaint, as in said decree set forth? 


Mr. W. T. Kelley, chief counsel, Federal Trade Commission, and 
Mr. James L. Baker, special attorney, both of Washington, D. C., 
for the Commission. . 

Mr. I. Ralph Weinstock, of Philadelphia, Pa., for defendant. 


DErEcREB 


This cause coming on to be heard upon the complaint of the Fed- 
eral Trade Commission for the issuance of a preliminary injunc- 
tion against the defendant, I. Ralph Weinstock, an individual, trad- 
ing as Thyrole Products Co.; the plaintiff appearing by its attorney, 
James L. Baker, and the defendant appearing in person, and the 
Court having read the pleadings and the affidavits filed in connec- 
tion therewith, and having heard and considered the arguments 
of counsel, and 

It appearing to the Court, That the defendant is domiciled and 
transacts business in the Eastern District of Pennsylvania, and 

It appearing to the Court, That it has jurisdiction over the par- 
ties and subject matter hereof and that the law and the evidence 
are in favor of the plaintiff and against the defendant, and 

It appearing to the Court, That said defendant is engaged in the 
sale and distribution of a medicinal preparation containing drugs 
for the treatment of obesity, designated as O. B. C. Reducing Cap- 
sules, otherwise known as O. B. C. Capsules, in commerce between 
and among the various States of the United States and in the 
District of Columbia, and 

It appearing to the Court, That said defendant has disseminated 
and is now disseminating, and has caused and now causes the dis- 
semination of, false advertisements by United States mails and by 
other means in commerce, as commerce is defined in the Federal 
Trade Commission Act, for the purpose of inducing and which are 
likely to induce, directly or indirectly, the purchase of said medicinal 
preparation, and by various means for the purpose of inducing, or 
which are likely to induce, directly or indirectly, the purchase in 


2Such complaint duly issued in the matter of I. Ralph Weinstock, trading as Thyrole 
Products Co., Docket 4160, and was followed by order to cease and desist issued as of 
November 19, 1940. 
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commerce, as commerce is defined in the Federal Trade Commission 
Act, of said medicinal preparation, in violation of the Federal Trade 
Commission Act, by means of which advertising the defendant has 
falsely represented that the use of said preparation 1s a mild and 
an effective treatment for obesity; that it will restore vim, vigor, 
and mental alertness and that its use will have no ill effects upon 
the human body, and 

It appearing to the Court, That the use of this preparation under 
the conditions prescribed in said advertisements or under such con- 
ditions as are customary or usual, may produce nausea, vomiting, 
headache, muscular and articular pains, vertigo, insomnia, physical 
exhaustion, tremor, tachycardia, and angina pectoris, and may result 
in thyroid toxicosis, permanent injury to tissues, organic functions 
and the entire body mechanism, irreparable injury to the heart 
muscle with auricular fibrillation and other serious and irreparable 
injury to health, and ; 

It appearing to the Court, That the further dissemination of such 
advertisements would cause immediate and irreparable injury to the 
public and that it would be in the public interest to enjoin and 
restrain the further dissemination of said advertising pending the 
issuance of a complaint by the Federal Trade Commission under 
section 5 of the Federal Trade Commission Act and until such com- 
plaint is dismissed by the Commission, or set aside by a court on 
review, or the order of the Commission to cease and desist made 
thereon has become final within the meaning of section 5 of said 
act; 

It is hereby ordered, adjudged and decreed, That the defendant 
I. Ralph Weinstock, an individual, trading as Thyrole Products Co., 
his agents, servants, representatives, employees and assigns and all 
other persons participating with him and having notice of this order, 
be, and they hereby are, and each of them hereby is, strictly enjoined 
and restrained from: 

Disseminating or causing to be disseminated any advertisement 
by means of the United States mails, or in commerce, as commerce 
is defined in the Federal Trade Commission Act, by any means, for 
the purpose of inducing, or which is likely to induce, directly or 
indirectly, the purchase of said medicinal preparation designated as 
O. B. C. Reducing Capsules, otherwise known as O. B. C. Capsules, 
whether sold under the same name or under any other names, or 
disseminating or causing to be disseminated, any advertisement by 
any means, for the purpose of inducing, or which is likely to induce, 
directly or indirectly, the purchase of said medicinal preparation in 
commerce, as commerce is defined in the Federal Trade Commission 
Act, and which advertisements represent that said preparation con- 
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stitutes a mild and an effective treatment for obesity; that it will 
restore vim, vigor, and mental alertness and that its use will have 
no ill effects upon the human body, or which advertisements fail to 
reveal that said preparation, when taken under the conditions pre- 
scribed in said advertisements or under such conditions as are custo- 
mary or usual, may result in serious or irreparable injury to health; 
pending the issuance of a complaint by the Federal Trade Commis- 
sion against said defendant under Section 5 of the Federal Trade 
Commission Act and until such complaint is dismissed by the Com- 
mission or set aside by a United States Circuit Court of Appeals or 
the Supreme Court of the United States on review, or the order of 
the Commission to cease and desist made thereon has become final 
within the meaning of section 5 of said act. 

It is further ordered, That this decree of injunction be issued with- 
out bond. 
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PENALTY PROCEEDINGS 


During the period covered by this volume, i. e., December 1, 1939, 
to May 31, 1940, six of the alleged violations of its cease and desist 
orders certified by the Commission to the Attorney General under 
the provisions of section 5 (1), Federal Trade Commission Act, were 
settled in the district courts and civil penalties in the sum of $12,000 
were collected. The cases so disposed of are as follows: 

United States v. John Petrie, trading as B-X Laboratories, and 
Purity Products Company; United States District Court for the 
Northern District of Illinois; agreed judgment of $2,500 satisfied 
December 19, 1939. 

The Commission had ordered John Petrie, his representatives, etc., 
in connection with the offer, etc., in interstate commerce or in the 
District of Columbia, of his medical preparations for internal use for 
various troubles of the female anatomy, to cease and desist from 
representing, directly or by implication : 

1. That said products “Menstra” or “Minex,” “B-X Monthly Relief Com- 
pound,” or “B-X Monthly Tablets,” form safe, competent, or reliable remedies 
or treatments for delayed, painful, or suppressed menstruation, or for menstrual 
disorders generally; or that said products form a general preventive for ill 
health; or that said products are effective to tone up the generative organs, 
or the whole system; or that said products are abortifacients; or that said 
products are harmless or produce no bad after effects. 

2. That said product “Hygeen” is an effective, potent, or powerful germicide 
under the conditions of use for feminine hygiene; or that it is effective in the 
prevention of venereal diseases; or that it can be used safely or without fear 
of harmful results so far as the prevention of infection is concerned; or that 
it is a positive or dependable contraceptive under all conditions or in all cases; 
or that it is effective as a deodorant for use after menstruation; or that it is 
harmless.* 


United States v. K. & S. Sales Company et al.; United States Dis- 
trict Court for the Northern District of Illinois; agreed judgment for 
$4,500 entered and satisfied December 19, 1939. 

Respondent, the K. & S. Sales Co., its representatives, etc., in con- 
nection with offer, etc., in interstate commerce or in the District of 
Columbia, of various articles of merchandise, including hosiery, 


1 Docket 2123, July 25, 1938, 27 F. T. C, 541, 554, 
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clocks, cameras, etc., were ordered by the Commission forthwith to 
cease and desist from: 


1. Supplying te or placing in the hands of others push cards, punchboards, or 
similar devices so as to enable such persons to dispose of or sell by the use 
thereof such articles of merchandise. 

2. Mailing, shipping, or transporting to the members of the public or to 
dealers push cards, punchboards, or similar devices so prepared or printed as 
to enable said persons or dealers by the use thereof to sell or distribute mer- 
chandise being offered for sale and sold by respondent. 

3. Selling or otherwise disposing of various articles of merchandise by the 
use of push cards, punchboards, or similar devices.” 


United. States v. Holst Publishing Company et al.; United States 
District Court for the Southern District of Iowa, Central Division; 
judgment of $2,000 entered and satisfied January 18, 1940. 

Respondent Bernhart P. Holst, doing business as Holst Publishing 
Co., his representatives, etc., in connection with the offer, etc., of 
certain books or reference work designated and sold under the name 
“Progressive Reference Library,” together with a loose-leaf extension 
service, or substantially the same books or reference work under any 
other name, in interstate commerce or in the District of Columbia, 
were ordered to cease and desist from representing— 


(a) That the purchaser or prospective purchaser is being given or will be 
given a set of the said reference work now designated as “Progressive Reference 
Library” free by reason of the exceptional ability of the purchaser or prospec- 
tive purchaser in his or her chosen trade, profession, or avocation and stand- 
ing in his or her community, or for any other reason. 

(b) That any purchaser or prospective purchaser is on a preferred list to 
receive a 10-volume set of the said reference work now designated as ‘Pro- 
gressive Reference Library” free. 

(c) That the purchaser or prospective purchaser is being given or will be 
given a set of the reference work now designated as “Progressive Reference 
Library” free, on condition that such purchaser or prospective purchaser writes 
respondent a letter of commendation concerning the said reference work now 
designated as “Progressive Reference Library,” after such purchaser or prospec- 
tive purchaser has had an opportunity to study the same. 

(d) That any purchaser or prospective purchaser is being given or will be 
given a set of the reference work now designated as “Progressive Reference 
Library” free, on condition that such purchaser or prospective purchaser sub- 
scribes to a 10-year loose-leaf extension service or any extension service cover- 
ing any period of time. 

(e) That any purchaser or prospective purchaser is receiving, or will receive, 
any benefit, discount, or concession, in any manner or form, or by any pretense; 
and that any purchaser or prospective purchaser, in paying the sum of $49.50, 
is paying other than the usual selling price of said reference work now desig- 
nated as “Progressive Reference Library.” 


2 Docket 1857, January 13, 1938, 26 F. T. C. 328, 342. 
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(f) That the reference work now designated as “Progressive Reference 
Library” has been revised, enlarged, and brought down to date, until and 
unless said reference work has in truth and in fact been substantially revised, 
enlarged, and brought down to date. 

(g) That Bernhart P. Holst, or any other of said respondents, or any other 
person, firm, or corporation, is a bona fide purchaser for value without notice 
of the contracts executed by purchasers in connection with the purchase of said 
reference work now designated as “Progressive Reference Library’ and the 
accompanying extension service, when such is not the fact. 

(h) That the purchaser or prospective purchaser of said reference work now 
designated as “Progressive Reference Library” is only buying or paying for an 
extension service intended to keep the set of books up to date.® 


United States v. Deran Confectionery Co.; United States District 
Court for the District of Massachusetts; agreed judgment in the sum 
of $1,000 entered February 8, 1940. 

Such order directed defendant corporation, respondent before the 
Jommission, its representatives, etc., in connection with the offer, 
etc., of candy in interstate commerce or in the District of Columbia, 
forthwith to cease and desist from: 


1. Selling and distributing to dealers, candy so packed and assembled that 
sales of such candy to the general public are to be made, or are designed to be 
made, by means of a lottery, gaming device, or gift enterprise. 

2. Supplying to and placing in the hands of dealers assortments of candy which 
are used, or which are designed to be used, without alteration or rearrange- 
ment of the contents of such packages or assortments, to conduct a lottery, 
gaming device, or gift enterprise in the sale and distribution of candy contained 
in said assortments to the public. 

8. Packing or assembling in the same package or assortment of candy for sale 
to the public at retail individually wrapped pieces of candy of uniform size 
and shape with different colored centers, together with packages or boxes of 
candy or any other merchandise, which said packages or boxes of candy or other 
merchandise are to be given as prizes to the purchasers procuring pieces of 
candy with centers of a particular color.* 

United States v. Elmer Candy Co.; United States District Court ; 
Eastern District of Louisiana; judgment in the sum of $1,000 entered 
February 14, 1940. 

Respondent manufacturer, his representatives, etc., in connection 
with the sale and distribution in interstate commerce of candy and 
candy products were ordered to cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for resale to retail 
dealers, or to retail dealers direct, candy so packed and assembled that sales 
of such candy to the general public are by means of a lottery, gaming device, or 
gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and jobbers, or 


retail dealers, packages or assortments of candy which are used without altera- 
tion or rearrangement of the contents of Such packages or assortments, to con- 


3 Docket 2652, January 12, 19387, 24 F. T. C. 404, 416. 
4 Docket 3111, August 3, 1938, 27 F. T. C. 41, 49. 
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duct a lottery, gaming device, or gift enterprise in the sale or distribution of 
the candy or candy products contained in said package or assortment to the 
public. 

3. Packing or assembling in the same package or assortment of candy for sale 
to the public at retail, pieces of chocolate-covered candy of uniform size, shape, 
and quality, having centers of different colors, together with larger pieces of 
candy or articles of merchandise, which said larger pieces of candy, or articles 
of merchandise, are to be given as prizes to the purchaser procuring a piece of 
candy with a center of a particular color, 

4. Furnishing to wholesale dealers, jobbers, and retail dealers display cards, 
either with packages or assortments of candy or candy products, or separately, 
pearing a legend, or legends, or statements, informing the purchaser that the 
candy products are being sold to the public by lot or chance, or in accordance 
with a sales plan which constitutes a lottery, gaming device, or gift enterprise.’ 


United States v. Klimate-Pruf Manufacturing Company; United 
States District Court for the Middle District of North Carolina; 
agreed judgment of $1,000 entered March 23, 1940. 

The Commission’s order directed the defendant, Max Klein, doing 
business as Klimate-Pruf Manufacturing Co., his representatives, 
etc., in connection with the sale and distribution of waterproofing 
compounds, roof coatings, paints, and similar products in interstate 
commerce, to cease and desist : 


1. From conducting business under the name Klimate-Pruf Manufacturing 
Co., or under any other trade or corporate name containing the word ‘“Manu- 
facturing.” 

2. From using the phrases “Manufactured exclusively by the Klimate-Pruf 
Manufacturing Co.,” “Factory and warehouse, Kingsland, N. J.”; or any phrase, 
slogan, or pictorial representation of similar import; or any statement or repre- 
sentation whatsoever that respondent is the manufacturer of said commodities; 
or any statement or representation or pictorial representation importing or 
implying that respondent is selling and distributing said commodities direct 
from the manufacturer or factory to his customer purchasers without the inter- 
vention of middlemen.° 


5 Docket 1788, April 8, 1934, 18 F. T. C. 278. 
® Docket 1579, 18 F. T. C. 104, 107. 
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Cleaning: fluids 2-22.22 25250, 5. = Sees I a ee 1400 (2607) 
Nailshor tacks: ..<ssecases552555nae? Satine fap ote oe 1436 (2660) 
UsedBanitomro bilestives@- se = = ee ee eee (2-5 ee 1497 (2768) 
Uittensilsy aluminum kitchen S22 23 sass ee 1542 (2828) 
‘Viantay ediapers= 22. gsq 5522-2. t=. Je eley eek treryer eel eae 1496 (2760) 
Va@nmish es s=220e tant. sesae fen Soe ee 1435, 1482 (2736) 
“Naitadye des textile materials: == 5 = 2. se ee ee aap 1539 (2828) 
‘Vials omcere be sho ire il eae so a ee 1465 (2709) 
Moldstorlforms'for.,2- 525.025. 52) oe ee ee 1445 (2678) 
Vesetabletdicti booklet seme. 5 ee es Se ee ee 1556 
“Vegetable Tablets” or ‘‘Vegetable Mineral Broth’’____________________ 1604 
“Verard Solution’”’ medicinal preparation-._--=--_.=--_2222_. | 1456 (2696) 
Wibrator-operated poywer:supjol ies ass eee ee 1518 (2793) 
‘Vibrators tt Snes BERT. 5-up* oe co 2 ee eee 1518 (2798) 
“NMilgar’? dog food... 2-28. ssa eso See a ee 1473 (2719) 
Vinegar, toilet. -.= _._.. _.. 0 eee eines Seperate ee 1508 
“Vitaminglt Cream”. 22... = as es ee 1604 
SO WialQOniw ISS Ce 5. wee oS eee ep See 2 1444 (2675) 
Wie tc hes Wei set nso oe ee 1438 (2664), 1512 (2783) 
SVVGTALS UP ol Sah 8 a ca a Se 1488 (2664) 
Wisterssottener 2s. 2 oe ee ee ee 1594 (02548) 
SWE SUR YER, A SD (OG Ee 6 oe oy en oe ee 1489 
SWiaxsO2Nemelvimeail preparation wees mes Re 5 eens 5 oor ee aa 1489 
Wearing apparel: 
(Om Ginens Pex acs oe 2 ee ee ee | 1403 
IVC Taig Spi Seren nea ee eee 1498, 1522, 1539 (2823), 1560 (02491) 
Women’s 


Pease eta ee eee eee ee ee 1403, 1415 (2631), 1519 (2795) 
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Page 
eAVVieavienay Nasal Milter weDToes eae soe a ea here ee 1591 (02548) 
Wiebbinge el acti caumeeen mee eee Ae aes eee See tak ooo 1405 (2613) 
meV Vil eis O1 Ti game eee wena ie, a i ge SS es ee a ee 1604 
mine terleantsaacerenl ss sr.eis ala) wee eames © cm eT eo a ed 1566 (02500) 
Wilhatershoerclean ereenembene ns Ce eee ee es 1555 (02484) 
AVV 21 Ge ec een Serpe gf a er a ee Se 1407 (2616) 
“Wild’s Cold Capsules” and “‘Cough Syrup”’_________-_.________ 1569 (02505) 
EVV Ondec=) One wera di OvGe vice sweatin tet ty me 85. re oe Adlai s 1571 (02509) 
NVOO deprescrys tL v.c eee mrmeeee ns 7 ES ole he ed SSS 1487 (2747) 
PAV OCSTOCK eG MPeWLilCls ees wee econ Ole oo) es OS Parts ec 1548 (02469) 
SONU GON 20 as oe 2 ae pe 5 1474, 1490 (2749), 1498, 1527 (2807) 
Wioolensblankete eee. 2.) wpe ie, oe BI Ooh eee. Bae oh ee 1548 (02470) 
Saal WOO LLCS ieee RS oa res ead ee ne eat yee ae 1490 (2749), 1527 (2807) 
PAV UOOLVAVATTIIS. +o oie ee Wry emer me ee ETS Wa re at VI i 1527 (2807) 
VWitrappings Christmas| packape™ 96 ase se see eee eee oe 1540 (2825) 
Wirimiile, plasters sts 9 ea 5 eens yee eee No ee tebe D 1510 (2780) 
Witisbew iC Neg misses eb Sern wae Ga TR pest anes Few ome dol 1488 (2664) 
poxaer- Mites wood. preservative-24 2.25234 s255es esos o22 ee ee 1487 (2747) 
BYAerr a ae Kea tO eee ee eee See ee bs es a see 1524 
MEdStECH bre Lee dame sxaren tats a Belge ciwye lp ta hyne eee Poe Sie eer 1453, 1454 
Sens aaa AIR a DLCUS wot me See. eed ot See Bere Je oi 1604 
eA MITIO, ACIP ALC TLCS anteater yer oe 2 Se ee aaa ee eatee- eae 1504 
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INDEX! 


DESIST ORDERS 


Page 
Abortifacient qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 
Acts, unfair or deceptive, condemned in this volume. See Unfair methods, 
ete. 

_ Advantages in business, misrepresenting as to unique. See Advertising 
falsely, etc.; Misrepresenting business status, etc.; Misrepresenting 
orally, ete. 

Advertising: 
Allowances, discriminating in price through, not made available to all 
on proportionally equal terms. See Discriminating in price. 
Campaign, misrepresenting as to. See Misrepresenting business status, 
ete.; Misrepresenting orally, etc. 
Mats and material, supplying false and misleading. See Furnishing 
means, etc. 
Advertising falsely or misleadingly: 
As to— 
Agents or representatives— 
Harnines orsproibse 2 2 BAAR eet Se AS 65, 424, 601, 797 
Opportunities_________ Bee OT SR JO Se SSN). 5 8 424 
ilerms7zandrconditions: = 332.45... A2 eee 25-eeee 424, 797, 1181 
Ailments and symptoms, generally______-_------ 1, 129, 639, 707, 13864 
Business status, advantages or connections— 
Branchzoicesmaeaae aa. Paarl eae ee eS Se a 2 1330 
Buying iconmecthioussen weigh | Sten aie = eee = 807 
Correspondence school being college or university_-----~---- 1052 
Dealer being— 
Masruiachaneniy Wiesel sleet Yleii Se eel bo 96, 781, 1315 
Ebro wehied eplcilons= sa eet ee Soe Se 1315 
Printer— 
(throughidepictionsie 222 = 20 -o aa ewes eee 228 731 
Dealer owning or operating— 
Ibaborstoryes sass Seow eee. Ss ay eet RA SSS SIS 1105 
QOnusrnyandsplant. 222 =p ess ee Bae ees Tee ee 1315 
Through depictions 222,23 332ec) se eeeeos. == 5 1315 
Direct dealing (see also, Dealer being, etc., supra) ---------- 1315 
Hmplovinientiservice: Seen nein In aes = il. 22 1330 
ouipimentrand plant]... 25-2 se Sse eee See teaeete 312 
Government connection— 
inpcenenaleeee eee" oes. 2 eee Soest Be Se 1218 
GiviliService Commission 4s esae eer 4a ae ae 23, 1218 
History of business or enterprise.2-2.- sede uel + ---- 424 
Nature of business or operations___---------------- 234, 312, 720 


1 Covering practices included in cease and desist orders, and stipulations, at p. 1784, in instant volume. 
For index by commodities involved rather than practices, see Table of Commodities, preceding. 
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DESIST ORDERS 


As to—Continued. 


| 


Business status, advantages or connections—Continued. Page — 
Originator of product as personally advising users- --------- 625 
Persona ces COMMeCte cy wl lesen ee ee 827A 
Personnel or statt- seen 2 ea 312, 807, 1052, 1330 
Private business being— | 

(Colle eee eae ae er ee ee eee 525 

Researchtassociation or guildivll22_S= Ss eies See eeee 1064 

Qualities tions ieee ee ee ee 312 
Rectifiertbeimnprdistillerl== 2 asses hea ewe ee see 554, 908 
Seller as— 

Doeetorvor:physicisn Bilis C9e St Sees eee Fe aera 129 

Employer. -otues. seen) oa mesa Ba ae 312 

Seller’s— 
Reputation as dermatologist and chemist-_-_------------ 129 
Training, education or experiences —- == 222222522 1218 
Sizes: oi enlidnatwlGl see. ee! lens sleneeeRe 424, 1340 
Stocks’ rangeland variety oe _ 32. ok Saat ee 807, 1260 
Trade school being engineers’ association______-_---------- 312 
Unique naturefor situationgss- sane teen 2 eee ee eee 96, 1340 
Certificateior coupon values ans === ee ae ee ee 381, 565 
Comparative merits... ...-.2==22 - 5 Si Se es ees See 96, 
275, 381, 436, 634, 857, 886, 998, 1105, 1308, 13864 
Competitors andsatheir products] ==ss22 seeaea 96, 275, 436, 998, 1308 
Composition of product__---____- 96, 234, 241, 248, 297, 328, 340, 426, 
436, 533, 601, 775, 797, 886, 898, 1005, 1016, 1072, 1086, 1105, 1181 

ConditionJof productz 222.5225 a ee ee ee 807, 1260 

Curréney of. product... 2 ee Be eee 807, 827 

Domestic productbeing imported 2225.2 2b 2_ sale ees 156, 533, 877 

HKarnings or profits from product or service__ 65, 312, 424, 601, 797, 807 

Financing, ‘‘six percent,’’ deferred payment plans______________- 34, 49 - 

Bree— 

Products ees 2 esos se eee See 424, 436, 797, 827, 1181 

Price of which included in charges or services otherwise 

demanded... Soe pea ara 424, 436, 797, 827, 1181 
Trialfofierss. = 022. 5s2222s20 eee ee eee 707 

Government— 

Approval. os 5.222428 3ue eee ae See ee eee 731 
Connectionsormsponsorsbipe ses ee ee 23, 1218 
iLaws.andsrequirementsess eee aati ee 731 
Source.on origin” ..54.5 Meets ae Si ee ee 663 
Specifications or standards conformance— 

Bureaucofes tad ard sas eee eee eee en eee ee 176 
Guarantees)-reftinds, etcass.s45 5s see eee 167, 381, 807, 1218, 1364 
Half-price sales... -2_=-. ..< <2 doe See 510 
Labi Ay Ot jorOrsHOe 215, 483, 518, 656, 793, 857, 877, 1232 
Indorsements or approval— 

AUtDOLIGICS! 7325.5 ea Beane ye an laid No wate cee 731 
Deceased orisinatoracistillMliy incense eens een seen 625 
Government ==. 25 eo eee 731 
JPY ICL ATS Ser a 2rd Se Bp a ae 793 


Skin specialists: 2-.-o. =.) Ae. de oe eee ee 793 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. Page 
Jobsiandger ployment Saye se Se) ae esl oer! 23, 312, 1218, 1330 
Nature of— 

Manufacture or preparation of product_ 340, 381, 613, 807, 886, 1072 
eELOMesIN ACE 4 celC. 5+ ees a vere Be ot spas pe peered 297 
Product or service____-_ 1, 96, 215, 241, 275, 312, 381, 436, 518, 565, 
601, 616, 647, 720, 807, 848, 851, 877, 898, $80, 1105 

Old, second-hand or used products— 


Agim e yea Deere ere ore fos ery rats Sateen se. 234, 898 
Condition Pec. Sesser am. eT Fun Tari oy Pe eye 807, 1260 
Opportunities in product or service_________- 312, 424, 807, 1218, 1330 
ibehentszorspecial righise 20.72 Sie hen fey eee 1105 
premium see ee ees SET Bea Beeler TA el ne ete eo ea een gal. 65 
Pricksee = Besse 65, 371, 381, 436, 510, 565, 656, 827, 898, 1079, 1086 
Qualities, properties or results of product— 
Abortihacient, smal mete 202s = 0 6 eae 833, 989, 1158, 1266, 1273 
PATIAN SES Ce eee ye eemprpyeey gstlags Fe Dade fed nats 1241, 1266, 1273 
Antiseptiqiorigermicidal <== - =... sae See 1, 129, 818, 857, 928 
Aphlrocdisiactormrelated se wees e. 2.2.2 shee 105, 707 
Auxiliary, improving and supplementary____________- 1086, 1364 
Benercialspersonaliand sociale 22 pe saes 2) sees saeenliwee 340 
Gaye Ci try eae eo ee tt eres hae or cr yh ny arb oe re npeey| 381, 1105 
Gleansingvorpuninines OMe 9.2 205 2 2 2 ee eee 275, 1364 
Cosmetics toilet and beautifying... = ese ee Se 2 Di 
483, 518, 616, 818, 848, 857, 877, 980, 1232, 1364 
Durability and permanence_-_____-_----_- 340, 381, 436, 1105, 1308 
Hecononsuzinojorisaving Ss sae 2) Seeley wees oe 275, 381, 1308 
Bdueationalyandsntormativessa: 24222052. } Sle. Sseeeeses 340 
Functional effectiveness and scope, in general____________-_ 275, 
340, 436, 518, 634, 843, 1105, 1308, 1364 
Aeon artis oe eee ee ey es es Beene 1105 


Medicinal, therapeutic, remedial, and healthful____ 1, 105, 129, 167, 
215, 275, 393, 426, 525, 639, 647, 707, 793, 833, 857, 928, 980, 
989, 1005, 1086, 1158, 1199, 1232, 1241, 1250, 1266, 1273, 1323 


Mutrigive 23 ee Se ye et 483, 647, 818, 886, 980, 1072, 1308 

Preventiveloraprobechivier =a =a nme men as an eee See 209; 

483, 639, 707, 818, 833, 857, 928, 980, 1005, 1232, 1250, 1364 

Reducing asta aan Sei aasiuiensie _ battens i. Se 647, 1086, 1199 

Rejuvenating and revitalizing-____.---------- 105, 488, 818, 1232 

Renewilciorrestoring een. Suse ay ee yaa ae il 

340, 616, 647, 818, 843, 877, 980, 1005, 1364 

Sif ety er bingassouretos— 1, 275, 647, 833, 980, 1199, 1250, 1273, 1308 

Stylemdesion worstypesees === ee 2-2 =o ee oe 807, 898, 1260 

Oualiingotsproductaas=.2======aae= 96, 297, 340, 381, 436, 663, 898, 998 
Refunds and replacements (see also, generally, Guarantees, etc., 

Sir a) Samoa ie habla: debies Th. 28h ees LG eet se 807, 1260 
C8] ey OOS?” SOMROYGNUKOS 2 = en a Ser et 656 
Safety of product_.__-_---- 1, 275, 647, 833, 980, 1199, 1250, 1273, 1308 
Sala allitivaOniOorG CU yee eee = aeeee = eee eee eee Eyes oe Ee 807 
Silos Oromollon Plans see see. e222 -Sou~ 2 eile 220s Ries 65 


Sample mordemomonlenconlonmances sae == == === see 797, 807 
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Advertising falsely or misleadingly —Continued. 
As to—Continued. Page 
Scientitic-or relevant lactsmeeesse eases sae Oe ee ene ee Ly 
129, 176, 275, 312, 533, 639, 707, 731, 998, 1218, 1308, 1364 


Source or origin of product— 


Government,.Armiy,or Navy aes eee ee 663 
Makern@if cle sheet ee 0 ee a Ee ae Se ee 1181 
iRhrowvshkdepictions=s-e) eee a= ae a 1181 
Place_ Sse eee ee ee Te ee 156, 483, 533, 775, 877 
RO Ue HELE Poi CLO MS aera emt ese as net 156 


Special or limited offers or selections__ 381, 510, 656, 827, 1079, 1330 
Specifications or standards conformance— 


Buréawvole Stand aves Sete ess see eee eee ee 176 
Success, use or standing of product__ 275, 731, 793, 818, 857, 1323, 1364 
Beauty shopsui te. Jee 228. §ae eu oo eee se 818 
Doctors 42.224 2 ert ee ie ae See ere A eibs il ities 1323 
Hospitals ats ss 3 555 ee er se ee 1323 ~ 
Motion: picture: studioysclentists case eee = = eens 818 
Mermstandsconditionsssss2e4 9s eee 34, 49, 312, 424, 707, 797, 1181 
Testimonials seat 54552 Soe Lees eee, See 7938, 827, 1241, 1250 
Tests, inageneralss 22 see ee Se eos ee 381 
Undertakings inegeneralsasse Sas Aine See eee 312, 851 
Unique natue or advantages of product_____-__---_----------- 96, 
340, 793, 857, 877, 1105, 1232, 1308, 1364 
Valueroisproduct 2582-2 eae 65, 371, 381, 510, 565, 656, 898, 1181 


Agents or representatives, securing falsely or misleadingly. See Advertising 
falsely, etc.; Securing agents, etc. 
Aiding, assisting, or abetting unfair or unlawful act or practice: 
(See also, generally, Combining or conspiring; Furnishing means, etc.) 


Through— 

Advertising, falsely or misleadingly, deferred payment installment 
finance: plansteeseees, 2 hel ete i eee need area ee eee 34, 49 

Collecting and disseminating information as to prices, etc., 
incident to price-fixing undertakings. ____________________ 577, 665 

Management concern’s arrangements and activities in aid of 
price-fixing schemes and undertakings.________..2_1_u_2___i_ 665 

Selling lottery or chance merchandising devices_-______________ 957 


Ailments or symptoms, misrepresenting as to. See Advertising falsely, etc. 

Analgesic qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Using misleading, ete. 

Antiseptic qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 

Aphrodisiac or related qualities of product, misrepresenting as to. See 
Advertising falsely, etc. 

Appropriating: 

Trademamesonimark of Competitor ay: sat eae ee eee ee 920 

Approval, misrepresenting as to. See Advertising falsely, ete.; Claiming 
or using, etc. 

Artists’ association, misrepresenting as to private business being. See 
Assuming or using, etc.; Misrepresenting business status, ete. ; Mis- 
representing orally, etc. 
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Page 
“Association close,” fixing and maintaining prices through. See Com- 
bining or conspiring. 
Association, private business representing self falsely as. See Advertising 
falsely, etc.; Assuming or using, etc.; Misrepresenting business status, 
ete. 
Assuming or using misleading trade or corporate name: 
As to — 
Correspondence school being college or university_____________ 1052 
Dealer bempemnanntachurer tees te Oise ome eS Se 626, 781 
Dealer owning or operating laboratory___________.._-_.______- 1105 
Domestic product being, imported. _- 3222 See se 156 
Government— 
COMMS CH On Ren = eee eae ee 23, 1218 
SOULCEOLOMein LOLs LOU Chee See eer ee oe 663 
Nidentityolprodu Cheese eee eels Maer eRe ee 11, 920 
Nature of— 
Businessoroperations ==". eta, Ses Be 720 
PLOdU GS eee an eee Ta See Be NED ese SREY Ee 720 
Private business being— 
ARSOCIAIONNOMATLIStS Or SUILGIO= » ees en ses pee 192 
GN ae be EY a re ere ee den 525 
Press service peer (aleae Sa wee Abe FOR Be beet y ilil 
IResearchtassociation"or Pulld ==. see se steer: Tie Tire 1064 
QOualityroltproduc tsa ete aaa tee) Oe ae Se 663 
Reciiserpcing wistiller 9 eee gk et nk te a 554, 908 
Source or origin of product— 
(Government arAnimnysOrwN iyo ee ee ee 663 
Bin Cee oe a RATE a el Oe oe a BE ee 156, 920 
Auxiliary qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Misbranding or mislabeling; Misrepresenting orally, ete. 
Awards, misrepresenting as to. See Misbranding or mislabeling. 
Beautifying qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Misbranding or mislabeling. 
Beauty shops, misrepresenting as to use of product by. See Advertising 
falsely, ete. 
Beneficial qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 
Bids or quotations, refusing, concertedly, Government, on f. o. b. basis. 
See Combining or conspiring. 
Blacklisting, to force desired conformance re price, etc. See Combining or 
conspiring; Maintaining resale prices. 
Bogus independent, operating. See Operating secret subsidiaries. 
Boycotting: 
Competitors’ sources of supply— 
452 


Torentorce resale price maintenance. 92) ==. ae a = 
Branch offices, misrepresenting as to. See Advertising falsely, etc.; Mis- 
representing business status, etc.; Misrepresenting orally, ete. 
Brands, using misleading. See Misbranding or mislabeling; Using mis- 
leading, etc. 
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Bribing: Page 
By giving or paying money or other things of value to officials and 
employees of customers and potential customers, without 
knowledge or consent of latter, as— 
Inducement for purchasing or recommending purchase of donor’s 


TOT OCLUICUS eet aa ee a ec 1027 
Payment for purchasing or recommending purchase of donor’s 
LOCC TS ee Sa ae are Ne ee ere 1027 


Brokerage payments: 

Discriminating in price through. See Discriminating in price. 
Fixing, concertedly. See Combining or conspiring. 

Bureau of Standards, conformance to specifications of, misrepresenting as 
to. See Advertising falsely, etc. 

Business status, advantages or connections, misrepresenting as to. See 
Advertising falsely, etc.; Misrepresenting business status, etc.; Mis- 
representing orally, etc. 

Buying connections or advantages, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting business status, etc. 

Capacity of product, misrepresenting as to. See Advertising falsely, etc. 

Certificate or coupon values, misrepresenting as to. See Advertising 
falsely, etc.; Offering deceptive, etc. 

Certification or “certified” product, misrepresenting as to. See Claiming or 
using, ete.; Misbranding or mislabeling; Misrepresenting orally, etc.; 
Offering deceptive, ete. 

Charges and price differentials, discriminating in price through. See Dis- 
criminating in price. 

Chemist, representing seller’s reputation or standing as, falsely. See Adver- 
tising falsely, ete.; Misrepresenting business status, ete. 

Civil Service Commission connection, misrepresenting as to. See Adver- 
tising falsely, etc.; Assuming or using, etc.; Claiming or using, etc.; Mis- 
representing business status, etc.; Misrepresenting orally, ete. 

Claiming or using indorsements or testimonials falsely or misleadingly: 


As to— 

Awards, en Crall y= cc nee eke eee a oe ae ee 289 
Weceasedroriginatomass ull laity Casas me eee een eee eee ene 625 
GOVeTDIMCD tae ome eee = hee nae ee eee eae ee 30, 76, 731, 1340 

HNUICDOTIUICS wee = eae se Rr ee ee ee 731 

CiviliServices@ omni ssi mse = 30 
Institutions, professional people and persons of standing_______- 827 
PY SICAN Ss oe nee ee re tee ae ee ee 793 
SKin Specialists. Soe <a tee an ee ee ae ne eee oe 793 
Users,"insgeneral. 22 one. Se ee ee oe eee ee 793, 1241, 1250 

Classification: 


Dealer and other— 
As involved in concert of action, to fix, enforce, and maintain 
prices. See Combining or conspiring. 
As involved in unlawful price discrimination. See Discriminating 
in price. 
Discriminating in price through. See Discriminating in price. 
Cleansing qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 
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Page 
“Close,” fixing and maintaining prices through “association close.” See 
Combining or conspiring. 
Coercing and intimidating: 
Competitors— 
To aaintaineprice agreethentsst 252. een A) Se 577, 13847 
Customers— 
To acquiesce or deal as desired— 
Through— 
Retaining, improperly, customer property____________ _ 192 
Seller’s concealed control of needed additional product__ 192 
Dealers— 
To cease dealing in competitors’ products___.._...____________ _ 1043 
Distributor and manufacturer suppliers— 
To cut off competitors’ sources of supply_.2.__....__:_________ 452 
College: 


Correspondence school representing self falsely as. See Advertising, 
etc.; Assuming or using, etc.; Misrepresenting business status, ete. 
Private business misrepresenting self as. See Advertising falsely, ete.; 
Assuming or using, etc.; Misrepresenting business status, etc. 
Combining or conspiring: 
To— 
Control and enforce distributive price and practice generally— 
Through fixing truck delivery prices higher than railroad__ 1347 
Fix, enforce, and bring about resale price maintenance— 


Through— 
Binding members financially to conform to undertaking. 452 
Blacklisting— 
IP TrICC=CULGl CNS pears ss Sr ee ee ae = in Sere 452 
Sellersstomprice-cltters™ . sets sae sae = 2 ee Se 452 
Boyeotuns suppliers Ole price-cuibbers]eea- = =] 4 4255222 - 452 
Cutting off price-cutters’ sources of supply___________- 452 
Disciplining offending price-cutters________-----_-_-- 452 
Fixing prices and discounts to discourage non-conform- 
Li COURSE ERS ee pay VE rie tes ss eS 452 


Inducing or causing dealers or customers so to do and to 
join and form associations therefor, on part manu- 


facturen-sellerse-rss a ee een eee 2 Sees. 495 
Joint association meetings, action, ete___-_----------- 452 
Policing and spying on potential and actual price-cutters 

And. reporting tiereOls--— —pee ee. Sa eee 452 
Paulblishinespricevistsrcovering esse 2 === 452 
Refusing tousell? tomprice-cutters222+ 20. -----==-=---- 452 
Reinstating price-cutters upon promise conformance... 452 

Fix prices and hinder competition— 
Through— 

Abiding by and protecting zone prices of respective mem- 

ers ImMPIMLCLZONeKeAlCheEee tem eee oe = 665 


Abiding, concertedly, by identical delivered prices and 
uniform discounts and terms and conditions of sale 
filedewithisellerstilnstituiemu Sueeeeeee-- =. == -=2-- 495 
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Combining or conspiring—Continued. 
To—Continued. 
Fix prices and hinder competition—Continued. 
Through—Continued. 


Agreeing— 
On— Page 
Concerns to be recognized as dealers, entitled 
tordealer prices, ete_ 2. ===" Suspense sees 1347 
Government, state and municipal bid quota- 
tions and preventing divergence from-- ---- 1347 
With dealer customers upon identical bids on gov- 
ernmentprojectssee Gans see eaaD eee Bele 1347 
Attempting, through interchange information among 
members, production restriction-------------- 1347 
Boycotting offending suppliers2]s2 = 22 = s= === ==—— == 452 
Checking records and invoices to ascertain compliance 
with prices fixed, ete__.----=s----=+-- aN fee 831 
Classifying, for discount purposes— 
Dealers _ foe ti aos i 5 abe ens ery, See eye Be 665 
‘Distributors or) jobberssoss5— = eee eee 665 
Coercing and inducing conformance agreed prices, etc.— 
Through— ¢ 


Asserted violations antiprice discrimination 
laws subjecting deviators to Commission 


COTTECtIVE ACTIONS == = aaa a meee a eee 1347 

Threats, propaganda, ete sass ee ee 1347 
Coercing and intimidating, generally, agreement vio- 

EAE OTS aa le 577 
Collaborating with other trade associations in other 

S€chionsslesapia. Ws yearate writ on en IeA se ee oe 1347 


Collecting and disseminating statistical information re 
enforcement compliance by association and officers 


thereofibct.ateuosebohes baniwa pe ee 577 
Compensating association president to investigate and 
enforce agreement conformance re prices, terms, ete__ 577 
Compiling, publishing, and distributing, as part of 
license agreements. yy eps eee lo eee 757 
Cutting off offenders’ sources of supply_-_____________ 452 
Deferring, controlling, curtailing or withholding pro- 
duction: ~~... tesa ep eine hae Be 577, 665, 1347 


Determining and disseminating current prices and terms 
and conditions of sale, through association, president, 


metnberidiscussions}ietewini: a GietuvieA...-2-_-lbe 577 
Dividing member territory into zones, and establishing 
uniform and identical delivered prices therein_______ 665 


Employing and submitting to zoning and other price 
fixing and maintaining provisions of business manage- 
ment concern’s interlocking zone and employee ar- 
TAN eMents (Cle wee se ae aehe eee ee = ee eee 665 
Equalizing freight charges re delivered price basis for 
quotation and sale 
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Combining or conspiring—Continued. 
To—Continued. 
Fix prices and hinder competition—Continued. 


Through—Continued. Page 
Establishing and using uniform contract of terms and 
conditionsiogsale juateidvir paiyinswia lS oo To 936 
Establishing zones and fixing and maintaining prices 
herelors se... 5 ee eR ee 184, 665 
Exchanging proposed price changes_.________________ 184 
Filing and submitting, for inspection, members’ invoices. 665 
Filing, disseminating and exchanging different zone 
pricesschedules)tinformation, yetes._.______..-____ 665 
Filing identical bids with government agencies__-_-_____ 757 


Filing with, and compiling and distributing through 
and from, members’ trade association, prices, terms 


and conditions’ of sale; generallyo22_......_..-_~_.. 1347 
Fixing— 
Arbitrary weights for freight charge calculation re 
unit delivery prices and discounts___-__________ 1347 
Differentials as between dealers and contractors__._ 1347 
Truck delivery prices higher than railroad ____-____ 1347 


Fixing and maintaining— 
Charges for special operations— 


Picking wor sOMimeprodUCtmlE =] == = oa ee 936 
Delivered price. basis x asane nee 2S - 495, 665, 1347 
Differentials for— 

Mevator mentteu.24. yeieu feeaqet ts + oe 936 

JOD DeTS ase F AGATE A et ey 6 8 ok 936 
Discounts .-ss@nh sires bik etal 1 are lo ee e 665 
Prices, conditions and terms of sale, generally --_--- 184,- 

452, 577, 665, 757, 831, 1347 
Uniform— 

Brokerdve fees==.- -- eee t= sean 2 577 

Contrachitime lnnitationssis- 2 517 

Delivered prices, discounts and terms of sale__ 495 

hinerohtrallowanceseeseh 2 2 see 577 

Maxanini, Ciscountss= tee 5-8 = Sea eK 577 

IP ricegees is Bien 184, 452, 577 

Prices, terms and conditions of sale, generally.. 1347 


Fixing basic formula and other prices, and publishing 
and distributing among members, and observing and 


maintaining same in purchase and sale__----------- 831 
Following prices of member agreed on_-_------------- 665 
Harmonizing and revising group prices__-_------------ 665 
Holding meetings in aid of collective and cooperative 

activitieseandsundentakingsasa sus. Je, 24 See == 936 


Inducing and arranging production curtailment by mem- 
ber manufacturers, on part of business management 


Concernme. 2 ae Sele ee eset ees 665 
Investigating and policing— 
Agreement conformance through association, offi- 
cers, and otherwise -_---------------------- 577, 1347 


Price-cutting and conformance agreed terms, etc- - 665 
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Combining or conspiring—Continued. 
To—Continued. 
Fix prices and hinder competition—Continued. 
Through—Continued. 
Joint association meetings, action, etc__-------------- 
Maintaining published list prices_-_-~.-------------- 
Making up, establishing and disseminating price, bid, or 
“associational Osea es ee eee ee ee 
Policing and spying on potential and actual offenders_ _ 
Price list distribution and revision by association officers_ 
Promoting and aiding— 
Dealer and distributor lists submission for discount 
purposess: .atet. cbt dee heals Sh ys cs See 
Making, revising and disseminating of prices and 
scheduleset SeUeast! .. swt Sere 7 See ee 
Member contracts re price-fixing purposes___--_--_- 
Purchasing, in advance of offer in member territory, 
potential price-cutting products___-___--_---------- 
Refusing, concertedly, f. o. b. government bids___-_____- 
Serving as information exchange medium between 
membersiandiorouips eee ee ee ee eee 
Using member association as instrumentality for 
establishing and maintenance of rules, etc. in aid of 
undertakings and adherence to by members and 
nonnvembersi.5S a-ak ees Brae le ES 2S een 
Limit distribution to “regular’’ channels— 
Through union contract and prerequisites thereof re stock, 
equipment emp loya en te eee een ee 
Misrepresent terms and conditions— 
Financing deferred payment charges 
Monopolize— 
Business, market and sale— 
Through— 
Adopting and maintaining rules, regulations and 
practices— 
Refusing “scoop shoveled” products__________ 
Fixing, in concert with market’s dominant associa- 
tion, discounts effectively available to association 
manufacturers only, and securing payment 
thereofiie Juge.elerenn) aise? katy.” ere 
Threatening patent infringement suits____________ 
Union contract and prerequisites thereof, re stock, 
equipment, employment 

Commercial bribery. See Bribing. 

Commission action, asserting prospect of, for violation price discrimina- 
tion laws, to induce, concertedly, conformance agreed prices, etc. See 
Combining or conspiring. 

Comparative merits, misrepresenting as to. See Advertising falsely, ete. 

Competitive products, misrepresenting as to. See Disparaging or mis- 
representing competitors, etc.; Misbrand‘ng or mislabeling. 


936 


402 


34, 49 
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831 
1043 
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Competitors and their products, misrepresenting as to. See Advertising 
falsely, etc.; Disparaging or misrepresenting competitors, etc.; Mis- 
branding or mislabeling. 

Composition of product, misrepresenting as to. See Advertising falsely, 
etc.; Misbranding or mislabeling; Misrepresenting orally, ete.; Neglect- 
ing, etc.; Using misleading, etc. . 

Condition of product, misrepresenting as to. See Advertising falsely, 
ete. 

Conformance with government specifications of standards, misrepresenting 
as to. See Advertising falsely, ete. 

Connections with others, misrepresenting as to. See Advertising falsely, 
etc.; Assuming or using, etc.; Misrepresenting business status, ete. : 
Misrepresenting orally, etc. 

Conserving or preserving qualities, misrepresenting as to. See Misbrand- 
ing or mislabeling; Misrepresenting orally, ete. 

Contest schemes, using unfairly. See Misrepresenting orally, etc.; Offer- 
ing deceptive, etc.; Using contest schemes, etc. 

Contract: 

Establishing and using uniform, of terms and conditions of sale, to 
fix prices. See Combining or conspiring. 
Time limitations, fixing, concertedly. See Combining or con- 
spiring. 

Contractors, fixing differentials between, and dealers, concertedly. See 
Combining or conspiring. 

Correspondence school representing self falsely as university. See Ad- 
vertising falsely, etc.; Assuming or using, etc.; Misrepresenting business 
status, etc. 

Cosmetic qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Misbranding or mislabeling. 

Cost, misrepresenting price falsely as. See Misrepresenting prices. 

Coupon or certificate values, misrepresenting as to. See Advertising 
falsely, etc.; Offering deceptive, ete. 

Credit installment payment plan charge, misrepresenting as to. See 
Advertising falsely, etc.; Aiding, assisting, ete.; Combining or conspir- 
ing; Furnishing means, etc.; Offering deceptive, etc. 

Cumulative quantity discounts, discriminating in price through. See 
Discriminating in price. 

Currency of product, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting orally, etc. 

Customers: 

Classifying, for discount schedules, discriminatingly. See Dis- 
criminating in price. 

Coercing. See Combining or conspiring; Enforcing and exacting, 
etc. 

Cutting off competitors’ sources of supply: 

Through— 
Enticing away drivers covering supply routes____------------- 
Making loans to suppliers on condition they deal with respondent 


Quoting prices higher than justified by trade conditions, without 


TARTAN UG) Les Se OE RS ee Sr eae 
260605™—41—vol. 30114 
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‘Dealer: 
Representing self falsely as— 
Manufacturer. See Advertising falsely, etc.; Assuming or using, 
etc.; Misbranding or mislabeling; Misrepresenting busi- 
ness status, etc. 
Owner or operator of— 
Laboratory. See Advertising falsely, ete.; Assuming or using, 
etc.; Misrepresenting business status, etc. 
Quarry and plant. See Advertising falsely, etc.; Misrepre- 
senting business status, etc. 
Printer. See Advertising falsely, etc.; Misrepresenting business 
status, etc. 

Dealers: 

Classifying, concertedly, for discount purposes, incident to price-fixing 
undertakings. See Combining or conspiring. 

Fixing differentials between, and contractors, concertedly. See Com- 
bining or conspiring. 

Dealing on exclusive and tying basis: 

In violation of Section 3— 
Through— 
License agreement requiring purchase by licensee of all parts, 
CUCs PLO PLOCUC teil CULES UO ieee tees eres eee ee ea 
In violation of Section 5— 
Through— 
Making vendor loans conditioned on___--_----_-_-------- 

Decorations awarded, misrepresenting as to. See Misbranding or mislabel- 
ing. 

Deferred payment finance plans, misrepresenting as to. See Advertising 
falsely, etc.; Aiding, assisting, etc.; Combining or conspiring; Furnishing 
means, etc.; Offering deceptive, etc. 

Delivered price basis, establishing, concertedly. See Combining or con- 
spiring. 

Dermatologist, representing falsely seller’s reputation or standing as. See 

- Advertising falsely, etc.; Misrepresenting business status, etc. 

Design of product, misrepresenting as to. See Advertising falsely, etc. 

Differentials: 

Discriminating in price through. See Discriminating in price. 

Fixing and maintaining for elevator men and jobbers, to fix prices and 
hinder competition. See Combining or conspiring. 

Fixing, concertedly, between contractors and dealers. See Combining 
or conspring. 

Direct dealing, misrepresenting as to. See Advertising falsely, etc.; Mis- 

representing business status, ete. 

Discounts, fixing concertedly. See Combining or conspiring. 

Discriminating in price: 

In violation of Section 2— 
Through— 

Advertising allowances not made available to all on pro- 

Porblomalllyce ct ade Tt ses eee a ee 
Brokerage payments or acceptance 
Charges and price differentials generally.......___________ 
Cumulative quantity discounts and schedules 
Customer classification for discount 


Page — 
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739 
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eae ee 224, 445, 1108, 1282_ 
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Discriminating in price—Continued. 
In violation of Section 2—Continued. 


Through—Continued. Page 
Dealericlassification; cicsaen JA Wain ee so eu oe - 115 
Off-sehedule selling 2: 22 Mewseay este wiv 115, 971, 1117, 1209 
Quantity customer requirement base— 

Multiple delivery unit regardless_____--___._____ 1117, 1209 
Purchase source regardless___________-.___-2____- 1117, 1209 
Merri borialiclassificationsie7b A sn¥. 5. ai7 ep nid meeps -268 
Disparaging or misrepresenting competitors or their products: 
Competitors— 

As to— 

Source ofisupply 2-8-2 = 28e ene BER Sa erealy: 96 
Products— 
As to— 
Imitationicharacter= see ie be ae de SA AYE as 96 
Prices? =o 00 se pee en eri cpiedg TY na aiaee gh 436 
Qualities yeteowe! Haase See Mf ba aera tnyes 8 aes bevels 275, 436 
Qualit yee Races ily Sark Oe ors eee, | ee Rae FoR a, Uo Oo 96, 998 
Salt yaa eee: See ee Se PSE Pe et Ye 275, 1308 


Distiller, rectifier representing self falsely as. See Advertising falsely, 
etc.; Assuming or using, etc.; Misbranding or mislabeling; Misrepre- 
senting business status, etc. 

Distributors, classifying, concertedly, for discount purposes, incident to 
price-fixing undertakings. See Combining or conspiring. 

Doctor: 

Seller revresenting self falsely as. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 
Use of product by, misrepresenting as to. See Advertising falsely, etc. 

Domestic product, misrepresenting as imported. See Advertising falsely, 
etc.; Assuming or using, etc.; Misbranding or mislabeling; Using mis- 
leading, etc. 

Drawing contests, misrepresenting as to. See Misrepresenting orally, etc.; 
Offering deceptive, etc.; Using contest schemes, etc. 

Durability of product, misrepresenting as to. See Advertising falsely, etc. 

Earnings, misrepresenting as to. See Advertising falsely, etc.; Misrepre- 
senting orally, etc.; Securing agents, etc. 

Economizing qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Misbranding or mislabeling; Misrepresenting orally, etc. 

Educational qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 

Effectiveness, functional, of product, misrepresenting as to. See Adver- 
tising falsely, etc. 

Elevator differentials, fixing and maintaining, to fix prices and hinder 
competition. See Combining or conspiring. 

Employer, seller representing self falsely as. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 

Employment: 

As prerequisite in union contracts. See Combining or conspiring. 

Misrepresenting as to. See Advertising falsely, etc.; Misrepresenting 
orally, etc.; Offering deceptive, etc. 

Service, misrepresenting as to. See Advertising falsely, etc.; Mis- 
representing business status, etc.; Misrepresenting orally, ete. 
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Enforcing and exacting, wrongfully, customer dealing: 

Through— 

Retaining, improperly, customer property-------------------- 
Seller’s concealed control of needed additional product---------- 

Enticing away competitors’ employees: 

Mo obtain supply,of ra wane t eric cy seen eee eee eerie rere 

Equipment: 

As prerequisite in union contracts. See Combining or conspiring. 

Misrepresenting as to. See Advertising falsely, etc.; Misrepresenting 
business status, ete.; Misrepresenting orally, etc. 

Exclusive dealing (See Dealing on exclusive, etc.) : 

Making loans conditioned on. See Cutting off competitors’, etc.; 
Dealing, ete. 

Finance installment payment plan charge, misrepresenting as to. See 
Advertising falsely, etc.; Aiding, assisting, etc; Combining or con- 
spiring; Furnishing means, etc.; Offering deceptive, etc. 

Fixing prices. See Combining or conspiring. 

Foreign product, misrepresenting as domestic through removing words of 
origin. See Misbranding or mislabeling; Misrepresenting product, 
ete. 

Free product, service or offer, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting orally, etc.; Offering deceptive, etc.; 
Securing agents, ete. 

Freight: 

Allowances, fixing, concertedly. See Combining or conspiring. 

Charges, equalizing. See Combining or conspiring. 

Functional effectiveness of product, misrepresenting as to. See Advertising 
falsely, etc.; Using misleading, etc. 

Furnishing means and instrumentalities of misrepresentation and decep- 
tion: 

(See, also, Aiding, assisting, etc.) 

Through supplying false and misleading— 

Advertising mats and material 
Tags'and labels.4. saniine IeAjao4 wie) fate eae ae 

Germicidal qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Government: 

Bids, agreeing upon prices to be submitted in. See Combining or 
conspiring. 

Connection, misrepresenting as to. See Advertising falsely, etce.; 
Assuming or using, etc.; Misrepresenting business status, etce.; 
Misrepresenting orally, etc.; Offering deceptive, ete. 

Guarantee, misrepresenting as to. See Misbranding or mislabeling; 
Misrepresenting orally, etc.; Offering deceptive, ete. 

Indorsement or approval, misrepresenting as to. See Advertising 
falsely, etc.; Claiming or using, ete. 

Laws and requirements, misrepresenting as to. See Advertising 
falsely, ete. 

Quota, misrepresenting as to. See Offering deceptive, etc. 

Source or origin of product, misrepresenting as to. See Advertising 
falsely, etc.; Assuming or using, ete. 

Specifications or standards conformance, misrepresenting as to. See 
Advertising falsely, ete. 


° 
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Guarantees, refunds and replacements, misrepresenting as to. See Ad- 
vertising falsely, ete.; Misbranding or mislabeling; Misrepresenting 
orally, etc.; Offering deceptive, ete. 

Guild, private business representing self falsely as. See Advertising 
falsely, ete.; Assuming or using, etc.; Misrepresenting business status, ete. 

Half-price sales, misrepresenting as to. See Advertising falsely, etc.; Mis- 
representing orally, ete. 

Harassing competitors, through threatening patent infringement suits, not 
in good faith. See Threatening, etc. 

History of: 

Business, misrepresenting as to. See Advertising falsely, etc.; Mis- 
representing business status, etc.; Misrepresenting orally, etc. 

Product, misrepresenting as to. See Advertising falsely, etc.; Misbrand- 
ing or mislabeling; Misrepresenting orally, ete. 

“Home made” product, misrepresenting as to. See Advertising falsely, etc. 

Hospitals, use of product by, misrepresenting as to. See Advertising 
falsely, ete. 

Identity of: 

Producer or seller, misrepresenting as to. See Assuming or using, etc.; 
Misrepresenting business status, ete.; Misrepresenting orally, etc. 
Product, misrepresenting as to. See Assuming or using, ete.; Misrep- 

resenting business status, etc.; Misrepresenting orally, etc.; Using 
misleading, ete. 

Illuminating qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Imported, representing domestic product as, falsely. See Advertising 
falsely, ete.; Assuming or using, etc.; Misbranding or mislabeling; Using 
misleading, ete. 

Improving qualities of product, misrepresenting as to. See Misbranding or 
mislabeling; Misrepresenting orally, etc. 

Indorsements or approval, misrepresenting as to. See Advertising falsely, 
etc.; Claiming or using, etc.; Misbranding or mislabeling; Misrepresent- 
ing orally, ete. 

Infringement suits, patent, threatening, not in good faith. See Threaten- 
ing, etc 

Injurious and improper non-disclosure. See Neglecting, ete. 

Installment payment plan charge, misrepresenting as to. See Advertising 
falsely, etc.; Aiding, assisting, etc.; Combining or conspiring; Furnish- 
ing means, etc.; Offering deceptive, ete. . 

Interest finance installment payment plan charge, misrepresenting as to. 
See Advertising falsely, etc.; Aiding, assisting, etc.; Combining or con- 
spiring; Furnishing means, etc.; Offering deceptive, ete. 

Introductory offers, misrepresenting as to. See Offering deceptive, ete. 

Jobber differentials, fixing and maintaining to fix prices and hinder compe- 
tition. See Combining or conspiring. 

Jobbers, classifying, concertedly, for discount purposes, incident to price- 
fixing undertakings. See Combining or conspiring. 

Jobs and employment, misrepresenting as to. See Advertising falsely, 
etc.; Misrepresenting orally, etc.; Offering deceptive, etc. 

Labels: 

‘Supplying misleading. See Furnishing means, ete. 
Using misleading. See Misbranding or mislabeling. 


PEG 
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Laboratory, dealer representing self falsely as owning or operating. See 
Advertising falsely, etc.; Assuming or using, etc.; Misrepresenting busi- 
ness status, etc. 

Limited or special offers or selection, misrepresenting as to. See Mis- 
representing orally, etc.; Offering deceptive, ete. 

Lottery schemes in merchandising, using. See Using lottery, ete. 

“Lucky draw’’ contests, misrepresenting as to. See Misrepresenting orally, 
etc.; Offering deceptive, etc.; Using contest schemes, etc. 

Made in U. S. A., misrepresenting foreign product as being. See Mis- 
branding or mislabeling; Misrepresenting product. 

Maintaining prices. See Combining or conspiring; Maintaining resale 
prices. 

Maintaining resale prices: 

Through— 

Agreemients(sotol'do ¥2 Sa2k. i) A SS aoe See Ee eee ee eee 
Binding members financially to conform to undertaking - ------- 

Blacklisting— 
Pricé-cutterssaeol= = Nae oo Yee ees es Sed: oe 
Sellers? tospricescutters= 22 a Baie eS ee ee 
Boycottinge*suppliers of price-cuttersu “22_ =] 22 22S ee eee 
Cutting off price-cutters’ sources of supply____---------------- 
Disciplining offending price-cutters—=2 2 225 22522552 522-22 2 ee 
Fixing prices and discounts to discourage nonconformance-_-.---- 
Inducing or causing dealers or customers to fix, enforce and bring 
about resale price maintenance and to join and form associations 
therefor, on part manufacturer-sellers________-__-=~_------- 
Joint association meetings, action, ete-.---_ 1.222222 2-22 
Policing, spying on, and disciplining, actual or potential offenders 
andireporting thereon: Sai eaioe Aaa 2S eee 
Publishing priceslisteico veering aameess pate es anatase nee ang Sees 
Refusing, concertedly, to sell to price-cutters, and disciplining of _ 
Reinstating price-cutters upon promise future conformance_ --_-_- 

Maker of product, misrepresenting as to. See Advertising falsely, etc.; 

Misrepresenting orally, ete.; Using misleading, ete. 

Management concerns’ arrangements and activities in aid of price-fixing 

schemes and undertakings. See Combining or conspiring. 

Manufacture or preparation of product, misrepresenting as to nature of. 

See Advertising falsely, ete.; Misbranding or mislabeling; Misrepresenting 

orally, etc.; Using misleading, ete. 

Manufacturer, dealer representing self falsely as. See Advertising falsely, 
etc.; Assuming or using, etc.; Misbranding or mislabeling; Misrepresent- 
ing business status, ete. 

Medals awarded, misrepresenting as to. See Misbranding or mislabeling. 

Medicinal qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Misbranding or mislabeling: 

As to— 
Certification of produet— 
Government or official 
Competitive: ptoducts h26t. 29 eoeeeet ee 2. be Se ee 
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Misbranding or mislabeling—Continued. 


As to—Continued. Page 
Deéalembeingimanufacturersdiad wales) fee ba eile teal 626, 781 
Domestic product being imported________. 22 use2 teeuhec2es 156, 795 
Foreign product being ‘‘Made in U. S. A.”_-______-_________ 176, 540 
Government— 

Approy aliaea: testis eh Se eo teem th ce 1340 
Certificationjoriguarantees—— Slee ed Salar spelt 76 
Historygof product=s-s2ese os fe 52ers seer’ Sos bs Ey 289 
Indorsements or approval of product— 
Awards; generally: 22_ce.7) eiueets te searier|_ in arate 289 
Goyermments! sisivie olleroe mien Jnqhoty ta ay tesieta) 1340 
Nature of— 
Manufacture or preparation of product_______________- 613, 1072 
Product ers see err a NGS Spe crta ree? oe 241, 601 
Old- second-hand or used product being new_________________- 234 
Qualities, properties or results of product— 
Auxiliary, improving and supplementary _______-_---_--_-- 626 
Conserving or preserving. £6395 S52 Oe e_ eS. 2 = 626 
Cosmetic; toilet-and beautifying? Ses miese ave 76 
Hconomizing onesa vines, sseeee oo oso eee 626 
Nat trihiye Sis See ap ee ae th sition eaftland 76, 1072 
Preyentiveror protective:.-.02 2.22222 2.52 —_ =e Sole 626 
Renivenatinosand revitalizing 3. ee a 76 
Oualitypotaprodu chats se" 23. NAinieed es es ete. | 920, 998 
Reetiiersbeln c.disttllers pps oe ae a 554, 908 
Scienpifictormreleyantiacts! 2-26. - 22. = se. Sa eee 998 
Source or origin of product— 
a Miakers sae = is denis eae Ee 176 
Placessae2= 146, 148, 150, 152, 154, 156, 176, 540, 775, 779, 795, 920 
Jhroughedepictionsss222-—_ | Ss a ey Pos we er ee 156, 775 
Specifications or standards conformance— 
Governmenti=.46 Oia eine rarer ited Leela eee 1340 
Success, use or standing of product— 
Awards =. = s/s eines in oe eh aliens eaten 289 
ithroughidepictions #22 oe =e eee) Sate ae ate o 289 
Misrepresenting business status, advantages or connections: 

As to— 

Advertising campaign for well-known manufacturer__-__-------- 866 
Brancleo fhiCes!=.2 sass a ae SO eA tae es 1330 
Busang yconnections#o. 1 eas Gee Sess ere Seek oe 807 
Connections or arrangements with others— 

iWell-knownunanutactunermueseue ye meee eye = 2 5 = 866 
Correspondence school being college or university_~.~---------- 1052 
Dealer being— 

Manufacturers. eee ee es eee LE! 96, 626, 781, 1315 

hroughad epictlonseesr a2. eet ets SO ey. = = 1315 

printer aaa ee Fe Se oer an Mey. 8 2 731 
Dealer owning or operating— 

(babora tonya ewe Sse eee eae ee Se eros. . = 1105 

(Aknbramy Grivel qaleym 2 eee ee te on 1315 


INTRON COMO WONG. - sees bee Sees oe eee Ae 1315 
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Misrepresenting business status, advantages or connections—Continued. 


As to—Continued. Page 
Direct dealing (see also, Dealer being, etc., swpra)_----------- 1315 
Hmployment ‘service... 5-2..- Sessa see ae See eee 1330 
Equipmentiand plant®se- @ -G-2 a. 3 le ee eee 312 
Government connection— 

Tngeneral. 2.2 8c ae 5 os eee ee 1218 

Civil|Service) Commission_ 3-5 = ee 23, 258, 1218 
History 2of. businessaa.824 22242 S4.. S35 3 eee eee 23, 424 
Identitysis. 2.62. bao et oy eee eee 11 
Nature ‘of business ornjoperationss === 234, 312, 720 
Originator of product as personally advising users__----------- 625 
Personages connected with==- = -- = = 827 
Personnel|.of:stafiz.. 4eu ieee 4 oe eee a ees 312, 807, 1052, 1330 

Governmenticonnection2==—— > == eee 258 
Private business being— 

Association of artistsioristhidiod Ss: so) = Ses ee 192 

Colleges: a2 22 eter ler pe Ferg Riya sys dist ga ire ie 2 525 

Pressiservicesmec ie... 25 ees oeeet en eee ee 11 

Research! associationoroulld ees ps oa eee ee 1064 
QualificatiOnig:: aes Se Oe aes fe pee ae ee ee 312 
Rectifier:being distillers 42 Sees ee eee 554, 908 
Seller being— 

Artistas sen eho Se 8 _2 we betint pes fe Bee ee oe 192 

Doctor or:physicianst2: 4242 224) 3e Sees Bes eee 129 

Hmiployer= S323 se es pea ey Coe 312 
Seller’s— 

Reputation as dermatologist and chemist_________________ 129 

Training, education, or experience____________________ ee Oks 
Sizel 254: dae. Se See Obst ht Sh ae ee 424, 1340 
Stockisirange:and variety 2 23 === 3a ee eee 807, 1260 
Time-in busitiess 22. 2 -seseseese bees ob ee ees ee ee ee es 
Trade school being engineers’ association. _..--22=-- +2222 _____ 312 
Unique nature, situation, or advantages__ ______________ 96, 258, 1340 


Misrepresenting orally by self or representatives: 
(See also, Advertising falsely, etc., and, in general, Unfair methods, 
etc.) 
As to— 
Business status, advantages or connections— 


Branch-officesizeha2- Se. Soo) >. Ses 2 ee eee 1330 
Connections and arrangements with others— 

Advertising campaign for well-known manufacturer____ 866 

Well-knownimanutfacturers seepage 866 
Eiquipmen tron plein tee ia eee ie pe ee eee 312 
Government connection— 

CiviliSenvice|Commission== 35" = =e ee en 23, 258 
History-of: business... a5otiesh aapen he ee 23 
Tdenttityco. Sass Be 2 oe 11 
Personages connected! with. ==sessteane a setae eee 827 
Pergonnel.orstafic..3 2.) 2S) ee 312 
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Misrepresenting orally by self or representatives—Continued. 
As to—Continued. 


Business status, advantages or connections—Continued. 


Private business being— Page 
ASSOCIATIONOL ARUiststOrss GUC Osis Hamers ee tee 192 
PMCSSECGR VIGCE OS tee ee eer ee Se ee een 11 

Selleribeln ge ALGIS bem ops =o ert a eee By See hn pe 192 

(im ene DUSIN Sse Aan ees eee ee ee GO S| 23 

Unique nature, situation or advantages_.._.........-___- 23, 208 

Compositionjohvoroduct #440 scene ecke ie cept Sete. | 76 
Gurrencysormmewmness. Of PrOGUCh 22-2 =e 5 eee eee ee 827 
iD Te ILE ONES Ale BS ee tn ee a ee ad et eel Se 192 
Baran es). (rom) .prod uctsor Services sae eee ae — = ae ee oe 312 
HAMAD LO VIM MLLSSL VAC Cee aes cy ee eye erg 2 1330 
Free— 
LETMC CLE As, Sek, ann £e SES YMA Cr 6 ae eee ee See 827 
Price of which included in charge or service otherwise 
demand ed rp sare thee eee mp penne le me tee 192, 827, 866 
Work or service incident to product sold__.._...-___-__-_- 192 
Government— 
Attitude or statements, generally_______..-----+--------- 76 
Connection, sponsorship or supervision___________-_-_-_-- 258 
Guarantees = eae. as Se oe Ne oe aa eens 76 
indorsementzor approvyales = oa a= = eee Se 258 
Jobsvand employments. 3 s52=- casera oe oe se ee 258 
LO fa ale. 2 OE. A ee ee ee ee ees See eee eee 76 
(Guarantees 2 2 ta ea Se Oy ee A ER a ok SEU Se 76 
Wdalfeprice sales—— 2 hae tet Reps nen Soy, BS re ee I. 510 
EMstornymol product: .225,2 24 S258 a er 656 
Indorsements or approval— 

Civals Service, Comumisslon=3 == es a5 eee aaa 258 

Government). ag =< ea seeeeie- Stettaate: Sor aeeisien = 76, 258 
Jobsrandsiemployment.—-- 22-2 eee eee ee 23, 312, 1330 

(Governinien t=s4s)ss fee apt ae ee _ eeee eer s- ahi Sane 258 
Nature of— 

Manufacture or preparation of-product_____-------------- 192 

Producésor serviCents 2 ith a8 ite aioe = so b= 192, 312 
Opportunities neprodil ct OT SCLVACOhe nr ota eae ee 258, 312 
PreminuMsi soe een aoe oe See Sel ke pete eel 866 
TEAS Spiel Sere ip at rege BUS ie TA ae PR RS areas 312, 510, 656, 827, 1079 
Qualities, properties, or results of product— 

Auxiliary, improving, and supplementary _-__-------------- 626 

Conserving or PreserwqN GY a2. ae en eee ae eee 626 

HM conomizin tnomsaw ll te pees te sees ee woes er 626 

Practieslitysandwusabilitiye =e oe aaa ie atas ose 192 

Preventive Or DrObectivessat i= see = a= aaa eee 626 

QualityactproduetorsenyiCes= = == 2-6 er see ae ee 192, 312 
RetundwandsredemptioNes=a— ss sse sees == ase 5 sees a 23, 312, 866 
Rie DOSSeSSCCmpOLOC UCL Se = es res. ey ageye ee SEI rater ef = 656 
SMIlss Tone mon WIRING 25-25 8 ees ee oe See pS eeece ee 866 
Sample order on ouer conformance» --=-22---.---=2-------- 192 


Scientitichomrelevantpiactse am aaa = same ea a= ee ae 76, 312, 258 
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Misrepresenting orally by self or representatives—Continued. 
As to—Continued. 


Source or origin or product— Page 
Maker or makers== 202 222. ee See ee 192 
Special or limited offers*or selections] seo) ane ees a == === eee 23; 
192, 258, 510, 656, 827, 1079, 1330 
Termstand conditionsss=.— ee ae ee 258, 312, 866 
Testimonials:= Say oe kee ee re ee es ee Oe Oe ere 827 
WUndertakings;-inegeneralet ee SO as 20 ee 23, 192, 312 
Unique nature or advantages of product or service___---------- 258 
Value.of product]. = += =) eee See eee 192, 510, 656 
Misrepresenting prices: 
As to— 
Comparative = e622 ee ee ee eee 436 
Coveragetor purchases = ee ee ae oe ee ee 827 
Exaggerated fictitious being regular_-_--- 65, 371, 381, 565, 656, 827, 898 
Nature as— 
Cost advertising and sales expense_________-------<_--- 192, 381 
‘Repossessed “*balancee OF 12 IUIOns yi yee IO~2 98 tee 656 
Regular being special reduced_---------- 312, 510, 565, 827, 1079, 1086 
Misrepresenting product: 
As to— 
Foreign being-— 
Domestic— 
Through— 
Removing foreign words of origin_______________- 176 
“Made: in Ur SicAg2 se oe ee eae 540 
Old, secondhand or used being new__-_-------___- 234, 348, 547, 1301 
Source or origin— 
Place 2222-22 e222 2 tee 2S o> ee 10 Oe eee 540 


Monopoly, acting in concert in pursuit of. See Combining or conspiring_ 

Motion picture studio scientists, misrepresenting as to use of product by. 
See Advertising falsely, ete. 

Municipal bids, agreeing upon prices to be submitted in. See Combining 
or conspiring. 

Names: 

Product, using misleading. See Using misleading, etc. 

Trade, assuming or using misleading trade or corporate. See Assum- 
ing or using, ete. 

Nature of: 

Business or operations, misrepresenting as to. See Advertising 
falsely, ete.; Assuming or using, ete.; Misrepresenting business 
status, etc.; Misrepresenting orally, ete. 

Manufacture or preparation of product, misrepresenting as to. See 
Advertising falsely, etc.; Misbranding or mislabeling; Misrepre- 
senting orally, etc.; Using misleading, etc. 

Product, misrepresenting as to. See Advertising falsely, ete.; Assum- 
ing or using, etc.; Disparaging competitors, etc.; Misbranding or 
mislabeling; Misrepresenting orally, ete.; Neglecting, ete.; Using 
misleading, etc. 
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Neglecting, unfairly or deceptively, to make material disclosure: 


LCE 


As to— Page 
Composition) Ob mp ROd UC Gee aa eee ere ee ener meen een een 601, 1016 
INES ATPRERG: BP 2i'd LG FS peter aie pte lll alee” Voie ec mee mea 601 


New appearing product being of old or used material___ 348, 547, 1301 


Nonstandard character of product__-___-_.--.---.-.-----22--- 192 
Old, secondhand or used product being new_______-__-_________ 234 
Daleu ye Or DLOUUGh IEE ae eee 1, 105, 647, 980, 989, 1199, 1273 
New appearance of old or used material, acting unfairly and deceptively 
in respect of. See Misrepresenting product; Neglecting, ete. 
New product, misrepresenting old or used as. See Advertising falsely, 
etc.; Misbranding or mislabeling; Misrepresenting product; Neglecting, 
ete. 
Non-disclosure, injurious. See Neglecting, etc. 
Nutritive qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Misbranding or mislabeling. 
Offer conformance, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting orally, etc.; Offering deceptive, etc. 
Offering deceptive inducements to purchase: 
(See also, Misrepresenting prices; and, in general, Unfair methods, 
etc.) 
Through— 
Representing or offering, falsely or misleadingly— . 
CortincatcromcoupOon Valles. ses. == == ase er ee eee ee 381, 565 
Deferred payment— . 
Himances plans OliGuar Pes mene te 2 mers tee? pera ay ee eee 34, .49 
(TEV ICL Cape a See ce gpa = ats yee eran te ree ee 258 
Free— 
s CH COYG RUS rk A x yy pee ais apeineney 192, 424, 436, 797, 827, 866, 1181 
Price of which included in charges or services other- 
wise demanded___---_-_- 192, 424, 436, 797, 827, 866, 1181 
EE TIAL OL er eee eee ae ene en a ee ee ne eee 707 
Work or service incident to product sold___-____-___-- 192 
Government— 
Cero caiOuvOl SUALANGCOs se oeren ae ee eee se 76 
CUO as eee etn See ee ne Sere ee ee ee 23 
Guarantees, refunds or replacements -_--_------------------ 23 


76, 167, 312, 381, 807, 866, 1218, 1260, 1364 


OM SEAIYC ME IIL OV URC bee eee ree = 23, 258, 312, 1218, 1330 
Opportunitiesan product OL SerVicemse= see oe see eee 312 
Sample, order or offer conformance__-_---------=--- 192, 797, 807 
Special or limited offers or selections_______...----------- 11 


23, 192, 258, 381, 510, 565, 656, 827, 1079, 1086, 1330 


On pretext— 
INC EGUISIMO NCAT A) Olle ee eee ee ee eee 192 
Government quota allotted to seller__--._--------- 23 
ETE EOC UC LOT va Oli G Ris eee reer 381, 510, 1086 
SoEallt=DriCeisAl Ciera aes See ee en 510 
EV pI UE SUG ULL 16 eee ee ere eer eee eee 381 
50) Lana Gh = Rae Hee at See ee ae 192 


1778 FEDERAL TRADE COMMISSION DECISIONS 


DESIST ORDERS 


Offering deceptive inducements to purchase—Continued. 
Through—Continued. 
Representing or offering, falsely or misleadingly—Continued. 
Special or limited offers or selections—Continued. 


On pretext—Continued. Page 
Nature seller’s business or operations_-__---------- 192 
Prospects’ specialPselection or qualifications... 258, 1330 
‘CRepossessed. 4 DalanCe = Sas a- iaa a Sanne te ee res 656 
Seller’s special connection, identity or nature___-_- 11 
Standing of prospect and advertising_-_---------- 827 

Terms and conditions— 

Advertising and sales assistance. .__-_----____-=_.=-= 866 

Deferred payment— 

‘Biman cep pol amsiO%seC lam oes ee ap ee 34, 49 
IBAIVIlCR C= oo. an ee ee 2 eee a ee 258 

Depositsimequinedeaasse= aa 2 ets SSA eae: See eee 424 

Free— 

Productaorservl COs eee ae oe 797 

Price of which included in charge or service 
otherwise demanded y= 295 2 See ee 1181 
Trial offersits.2 5-28 ete see oe ee a 707 
Jobs/and.employment: ss es er sae eee 312 
q Veh seam dere cl C100) G10 eee een ree 23, 312, 866 
Requirements, generale a. eee ee ee 797 
Sellersassistance, generally sss) 22 — ee ee 866 
Wino rneMianayesy shel eqeravseWle 2 ES See Ss 23, 192, 851 


Off-schedule selling, discriminating in price through. See Discriminating 
in price. 

Old or used product or materials: 

Misrepresenting as new. See Advertising falsely, etc.; Misbranding 
or mislabeling; Misrepresenting product; Neglecting, etc. 
Misrepresenting as to condition of. See Advertising falsely, etc. 

Operatineysecretrsubsidiaricg:. =e. s eo ener ee a ee ms 739 

Opportunities in product or service, misrepresenting as to. See Advertis- 
ing falsely, etc.; Misrepresenting orally, etc.; Offering deceptive, etc.; 
Securing agents, etc. 

Order conformance, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting orally, etc.; Offering deceptive, ete. 

Origin of product, misrepresenting as to. See Advertising falsely, etc.; 
Assuming or using, etc.; Misbranding or mislabeling; Misrepresenting 
product, etc.; Using misleading, ete. : 

Patent: 

Infringement suits, threatening, not in good faith. See Threatening, 
ete. 
Rights in product, misrepresenting as to. See Advertising falsely, ete. 

Permanency of product, misrepresenting as to. See Advertising falsely, 
etc. 

Personages connected with business, misrepresenting as to. See Adver- 
tising falsely, etc.; Misrepresenting business status, etc.; Misrepresent- 
ing orally, etc. 

Personnel or staff, misrepresenting as to. See Advertising falsely, ete.; 
Misrepresenting business status, etc.; Misrepresenting orally, ete. 
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Physician, seller representing self falsely as. See Advertising falsely, ete.; 
Misrepresenting business status, ete. 

“Picking” charges, fixing and maintaining, to fix prices and hinder compe- 
tition. See Combining or conspiring. 

Place of origin of product, misrepresenting as to. See Advertising falsely, 
etc.; Assuming or using, etc.; Misbranding or mislabeling; Misrepresent- 
ing product, ete.; Using misleading, ete. 

Plant, misrepresenting as to. See Advertising falsely, etc.; Misrepresent- 
ing business status, ete.; Misrepresenting orally, ete. 

Policing: 

Agreement conformance, concertedly, to maintain prices. See Com- 
biving or conspiring. 

Competitors’ distributors and suppliers, to fix and enforce resale price 
observance. See Combining or conspiring; Maintaining resale prices. 

Practicality of product, misrepresenting as to. See Misrepresenting orally, 
ete. 

Practices, unfair or deceptive, condemned in this volume. See Unfair 
methods, etc. 

Premiums, misrepresenting as to. See Advertising falsely, etc.; Misrepre- 
senting orally, ete. 

Preserving qualities of product, misrepresenting as to. See Misbranding 
or mislabeling; Misrepresenting orally, etc. 

Press service, misrepresenting private business as. See Assuming or using, 
etc.; Misrepresenting business status, etc.; Misrepresenting orally, ete. 
Preventive qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Misbranding or mislabeling; Misrepresenting orally, etc. 

Price: 

Combining or conspiring to fix uniform. See Combining or conspiring. 

Cutters, refusing to sell to. See Combining or conspiring; Maintain- 
ing resale prices. 

Delivered price basis, bringing about or maintaining uniform. See 
Combining or conspiring. 

Differentials, discriminating in price through. See Discriminating in 
price. 

Discriminating in. See Discriminating in price. 

Discrimination, asserting unlawful, to induce, concertedly, conform- 
ance agreed prices, etc. See Combining or conspiring. 

Lists, distributing, concertedly, to fix and maintain pricés. See Com- 
bining or conspiring. 

Misrepresenting as to. See Advertising) falsely, etc.; Disparaging or 
misrepresenting, etc.; Misrepresenting orally, etc.; Misrepresenting 
prices. 

Resale, concert of action to fix and enforce. See Combining or con- 
spiring; Maintaining resale prices. 

Uniform, bringing about and maintaining, concertedly. See Com- 
bining or conspiring; Maintaining resale prices. 

Printer, dealer representing self falsely as. See Advertising falsely, etc.; 
Misrepresenting business status, ete. 

Processing or “picking” charges, fixing and maintaining, to fix prices and 
hinder competition. See Combining or conspiring. 
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Production: 
Attempting to restrict, to fix and maintain prices. See Combining or 
conspiring. 
Curtailing, concertedly, to maintain prices. See Combining or con- 
spiring. 


Properties or qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Disparaging or misrepresenting, etc.; Misbranding or mis- 
labeling; Misrepresenting orally, ete.; Using misleading, etc. 

Protective qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Misbranding or mislabeling; Misrepresenting orally, etc. 
Qualifications, business, misrepresenting as to. See Advertising falsely, 

etc.; Misrepresenting business status, ete. 

Qualities or properties of product, misrepresenting as to. See Advertising 
falsely, etc.; Disparaging or misrepresenting, etc.; Misbranding or mis- 
labeling; Misrepresenting orally, etc.; Using misleading, etc. 

Quality of product or service, misrepresenting as to. See Advertising 
falsely, etc.; Assuming or using, etc.; Misbranding or mislabeling; Mis- 
representing orally, ete. 

Quantity discounts and bases, discriminating in price through. See Dis- 
criminating in price. 

Quarry and piant, deaier representing self falsely as owning or operating. 
See Advertising falsely, etc.; Misrepresenting business status, etc. 

Quotations or bids, refusing, concertedly, to Government on f. o. b. basis. 
See Combining or conspiring. 

Rectifier representing self falsely as distiller. See Advertising falsely, etc.; 
Assuming or using, ete.; Misbranding or mislabeling; Misrepresenting 
business status, ete. ; 

Reducing qualities of product, misrepresenting as to. See Advertising 
falsely, ete. 

Refunds, promising falsely or misleadingly. See Advertising falsely, etc.; 
Misrepresenting orally, ete.; Offering deceptive, etc. 

Rejuvinating qualities of product, misrepresenting as to. See Advertising 
falsely, etc.; Misbranding or mislabeling; Using misleading, etc. 

Relevant or scientific facts, misrepresenting as to. See Advertising 
falsely, etce.; Misbranding or mislabeling; Misrepresenting orally, etc. 

Renewing qualities of product, misrepresenting as to. See Advertising 
falsely, ete.; Using misleading, ete. 

Replacements, misrepresenting as to. See Advertising falsely, etc.; Offering 
deceptive, ete. 

“Repossessed,” misrepresenting new product as. See Advertising falsely, 
etc.; Misrepresenting orally, ete. 

Representatives, securing falsely or misleadingly. See Advertising 
falsely, etc.; Securing agents, ete. 

Reputation, representing seller’s falsely. See Advertising falsely, etc.; 
Misrepresenting business status, ete. 

Resale prices, concert of action to fix and enforce. See Combining or 
conspiring; Maintaining resale prices. 

Research association, private business representing self falsely as. See 
Advertising falsely, etc.; Assuming or using, etc.; Misrepresenting 
business status, ete. 

Results of product, misrepresenting as to. See Advertising falsely, etc.; 
Disparaging or misrepresenting, etc.; Misbranding or mislabling; Mis- 
representing orally, etc.; Using misleading, ete. 


Page 
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Safety of product, misrepresenting as to. See Advertising falsely, etc. 
_ Disparaging or misrepresenting, etc.; Neglecting, etc. 
Salability of product, misrepresenting as to. See Advertising falsely, ete. 
Sales promotion plans, misrepresenting as to. See Advertising falsely, 

etc.; Misrepresenting orally, ete. 
Sample conformance, misrepresenting as to. See Advertising falsely, 

etc.; Misrepresenting orally, ete.; Offering deceptive, ete. 
Saving qualities of product, misrepresenting as to. See Advertising 

falsely, ete.; Misbranding or mislabeling; Misrepresenting orally, ete. 
Scientific or.relevant facts, misrepresenting as to. See Advertising falsely, 

etc.; Misbranding or mislabeling; Misrepresenting orally, etc. 
“Scoop shovel” rule, adopting, to monopolize and control business. See 

Combining or conspiring. 
Securing agents or representatives falsely or misleadingly: 

Through misrepresenting— 
POAT Os OTRO COM US ses a ee ree were eee 65, 424, 601, 797 
Free product— 
Price of which included in charges or services otherwise 


demanded__---_-_--- BEBE LEED ERS SE NO GIN Reh Sai 424, 1181 
(GROME UAT Cr eL 76 OSC L Cle ese ete eet ee ee ee ee ge 424 
YOY OFAN HUNT SCSI es pease, Ee eT Fe RO MS Chee ag 424 
Terms and conditions— 

I BYSOra HIS AO [UWI eg es EE Ole 6 eae See 424 

rec eDLOGICAOTaS CIV CC See epee ee ee ee 797 
Price of which included in charges or services otherwise 

CLC INT CLC Cl se eee eon ee ee 424, 1181 

(Goods asaimmples and equipments. a2 a6 ae fe oe eee 424 

equine eninm es CNELAll Vat seme see ye eee ee 797 


Seller, misrepresenting status of. See Advertising falsely, ete.; Mis- 
representing business status, etc. 

“Six percent” installment payment plan charge, misrepresenting as to. 
See Advertising falsely, etc.; Aiding, assisting, etc.; Combining or con- 
spiring; Furnishing means, etc.; Offering deceptive, etc. 

Size of business, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting business status, etc.; Securing agents, ete. 

Source of supply, misrepresenting as not available. See Disparaging or 
misrepresenting, etc. 

Source or origin of product, misrepresenting as to. See Advertising falsely, 
etc.; Assuming or using, ete.; Misbranding or mislabeling; Misrepre- 
senting product, etc.; Using misleading, etc. 

Special or limited offers or selections, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting orally, etc.; Offering deceptive, etc. 

Specifications, Government, misrepresenting as to compliance with. See 
Advertising falsely, ete. 

Spying on competitors’ distributors and suppliers, to fix and enforce resale 
price observance. See Combining or conspiring; Maintaining resale 
prices. 

Staff or personnel, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting business status, etc.; Misrepresenting orally, etc. 

Standards conformance, misrepresenting as to. See Advertising falsely, 
ete. 
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Standing of: 
Product, misrepresenting as to. See Advertising falsely, ete. 
Seller, misrepresenting as to. See Advertising falsely, etc.; Misrepre- 
senting business status, etc. 
State bids, agreeing upon prices to be submitted in. See Combining or 
conspiring. 
Statutory requirements, misrepresenting as to. See Advertising falsely, 
ete. 
Stock of merchandise: 
As prerequisite in union contracts. See Combining or conspiring. 
Misrepresenting as to seller’s, generally. See Advertising falsely, etc.; 
misrepresenting business status, etc. 
Style of product, misrepresenting as to. See Advertising falsely, etc. 
Success of product, misrepresenting as to. See Advertising falsely, etc.; 
Misbranding or mislabeling. 
Suits, patent infringement, threatening, not in good faith. See Threatening, 
ete. 
Symptoms, misrepresenting as to. See Advertising falsely, etc. 
Tags or labels, supplying misleading. See Furnishing, ete. > 
Terms and conditions, misrepresenting as to. See Advertising falsely, etc.; 
Combining or conspiring; Misrepresenting orally, etc.; Offering decep- 
tive, etc.; Securing agents, ete. 
Territorial classifications, discriminating in price through. See Discrim- 
inating in price. 
Testimonials, claiming falsely. See Advertising falsely, etc.; Claiming or 
using, ete.; Misrepresenting orally, ete. 
Tests, misrepresenting as to. See Advertising falsely, ete. 
Therapeutic qualities of product, misrepresenting as to. See Advertising 
falsely, etc. 
Threatening patent infringement suits, not in good faith: 
Totmonopolize- market and salessse. aoe fe 
Time in business, misrepresenting as to. See Misrepresenting business 
status, etc.; Misrepresenting orally, etc. 
Toilet qualities of product, misrepresenting as to. See Advertising falsely, 
ete.; Misbranding or mislabeling. 
Trade association: 
Concert of action through, to fix and maintain prices or monopolize 
market. See Combining or conspiring. 
Trade name or mark of competitor, appropriating. See Appropriating. 
Trade names, assuming or using misleading trade or corporate. See Assum- 
ing or using, etc. 
Trade school representing self falsely as engineers’ association. See Ad- 
vertising falsely, etc.; Misrepresenting business status, ete. 
Trial offer, misrepresenting as to free. See Advertising falsely, etc.; Offering 
deceptive, ete. 
Truck delivery, fixing higher prices than for railroad. See Combining or 
conspiring. 
Tying contracts or dealing. See Dealing on exclusive, ete. 
Type of product, misrepresenting as to. See Advertising falsely, ete. 
Undertakings, in general, misrepresenting as to. See Advertising falsely, 
etc.; Misrepresenting orally, etc.; Offering deceptive, ete. 


Page 
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Unfair methods of competition, etc., condemned in this volume. See— 
Advertising falsely or misleadingly. 
Aiding, assisting or abetting unfair or unlawful act or practice. 
Appropriating. 
Assuming or using misleading trade or corporate name. 
Boycotting. 


Bribing. 

Claiming or using indorsements or testimonials falsely or mislead- 
ingly. 

Coercing and intimidating. 

Combining or conspiring. 

Cutting off competitors’ sources of supply. 


Dealing on exclusive and tying basis. 

Discriminating in price. 

Disparaging or misrepresenting competitors or their products. 
Enforcing and exacting, wrongfully, customer dealing. 
Enticing away competitors’ employees. 


Furnishing means and instrumentalities of misrepresentation and 
deception. 

Maintaining resale prices. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages or connections. 

Misrepresenting orally, by self or representatives. 


Misrepresenting prices. 

Misrepresenting product. 

Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 

Operating secret subsidiaries. 


Securing agents or representatives falsely or misleadingly. 
Threatening patent infringement suits, not in good faith. 
Using contest schemes unfairly in merchandising. 

Using lottery schemes in merchandising. 

Using misleading product name or title. 

Unfair or deceptive acts, practices, or methods condemned. See Unfair 
methods, etc. 

Uniform prices, combining or conspiring to fix or maintain. See Com- 
bining or conspiring; Maintaining resale prices. 

Union contracts, combining or conspiring to monopolize and restrain com- 
petition through, re stock, equipment and employment. See Combining 
or conspiring. 

Unique nature of: 

Business, misrepresenting as to. See Advertising falsely, etc.; Mis- 
representing business status, etc.; Misrepresenting orally, etc. 

Product, misrepresenting as to. See Advertising falsely, etc.; Mis- 
representing orally, etc. 

United States. See Government. 

“UJ, §. A.”, misrepresenting foreign product as made in. See Misbranding 
or mislabeling; Misrepresenting product. 
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University, correspondence school representing self falsely as. See Ad- 
vertising falsely, etc.; assuming or using, etc.; Misrepresenting business 
status, etc. 

Usability of product, misrepresenting as to. See Misrepresenting orally, 
etc. 

Use of product, misrepresenting as to. See Advertising falsely, ete. 

Using contest schemes unfairly in merchandising: 

Through representing or offering, falsely or misleadingly— 
TTT G Lc CLG EU fete eee 192 
sing lottery schemes in merchandising: (See also, Aiding, assisting, 

GUC.) ee ee eer eee 78, 87, 115, 304, 355, 363, 371, 601, 747, 

768, 783, 785, 787, 789, 791, 957, 1034, 1094, 1164, 1172, 1181, 1299 

Using misleading product name or title: 

(See also, Misbranding or mislabeling, and, in general, Unfair methods, 


q 


etc.) 
As to— 
Compositioneas.5. Gee .55eeo eee. eee = 96, 
146, 148, 150, 152, 154, 426, 533, 601, 775, 779, 1016, 1181 
Domesticibeinssimported see - = e  ee 533 
Identity: qesee >See Seo ees ate ee ee ee soe eee 827 
Nature of— 
Manuta Counc ==. eee oe =the eee. Bees sere ees 613 
Product2 235 soi oS Oa ee ee Se ee eee 96 
Qualities, properties or results— 
ANI SCSI CS 3.2. Se trees ert ayy We rt ees eee ee 1266 
Functional effectiveness and scope, in general__________. __ 340 
Rejuvenating and reydtalizin cee see ere See ASS 
Renewing and*restoring 2.025) == seelean eke 2a OG 
Source or origin— 
Maket sais 2 225) 5.5ut Ee Be et ee eee 1181 
PLAC Capen eer he 52a 146, 148, 150, 152, 154, 533, 775, 779 


Value of product, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting orally, ete. 

Zones, dividing members’ territory into, incident to price-fixing under- 
takings. See Combining or conspiring. 


STIPULATIONS 1 


Advertising falsely or misleadingly: 
As to— 
Advertising assistance ssaus 3 SVe7t preteen ae 1527 (2808) 
Agents and representatives— 
Barnings oF profits! 7.63 sua Te ete AT ee st ae 1442, 
1468 (2714), 1500, 1506, 1507, 1525 (2804), 1547 (0727), 1556 
(02483), 1567, 1575, 1576 (02519), 1592 


Opportunities ues eros. Sac. ae Bee ae 1468 (2714), 1506, 1507, 
1556, 1567, 1575, 1576 (02519), 1590, 1592, 1597 (02558) 
‘Terms*and ‘conditions 26_ 220. 22.26 20) 1500, 1505 (2774), 1592 


! Page references to stipulations of the radio and periodical division are indicated by italicized page ref- 
erences. Such stipulations are also distinguished by figure ‘‘0”’ preceding the serial number of the stipula- 
tion, 6. g., “01”, ‘02’’, ete. 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. Page 
Ailments:and symptoms, generally... 2. <2-.220L2 2. so. 1420, 
1436 (2661), 1461, 1558, 1556, 1565 (02498), 1570 (02507), 1578 
(02521), 1581 (02526), 1584, 1586, 1604, 1610 (02575), 1611 
Business status, advantages or connections— 


Assembler being manulacturerss] =o 96-2 e= e e e 1483 
Bogus independent as competitor__..______._______ 1550 (02475) 
Branches, offices and plants in different cities_____________ 1451 
(2687), 1460 (2703), 1482 (2738), 1504, 1511, 1515 (2789) 
Canadinngoinn siemens melita t Sera ee eS At 1511 
(Chemical research operations es——=" es) see Se eee 1481 
Connections or arrangements with others— 
Authorized distributor or sales agent_______ 1428, 1515 (2789) 
Giyaliserwes, Commission sess eree see eee 1432 
Crafts’ or industries’ organizations___._____--_-- 1415 (2632) 
HH XCIUISLYVC ra Cen CY = a. 5a Suge See ype I 1576 
TMLv 4 fie ea SOR ne, tage, ee er a el oe 1450 
iKoowneCOnCeIns a= 5 ee ea ry 1527 (2808) 
Magazinesand publications=-_- 2 2=- === 1540 (2826) 
Publishers or editotes) Sees eta eee sacs 1396 (2601) 
ReECIDIOGALSCTVICE=, 2-..<. 2. 5,2 see be = 1430 
Schools.elsewherei2s =. Sse AE oe eae 1430 
Territorial representation or succession___--_---- 1527 (2808) 
Correspondence school being— 
AWNCENG Vex dds” eee ilies ee ea ee ae 1600 (02560) 
Engineering and technical institution __---_---_-_- 1415 (2632) 
tension residenceschoo laa ns een . 1482 
avs: cin HUyCeo, opp ee tee ee 1415 (2632), 1418 (2635), 1432 
Correspondence school conducting employment service----- 1430 
Customer— 
Data.andlrecords 5 4. eee Bare ot ya Some 1407 (2616) 
Poli¢tes= se. 2s iene Ay lA oe ett ers es ne i 1428 
Dealer being— 
(CONV EThCT = ers mememeies es Sees s Aes es - 1414 (2630, 
importers. =—2 a= 1504, 1519 (2794), 1530, 1533 (2813) 
Nami ac GUN Cla eee eek ee Oe See es 2s 1402, 


1404, 1405 (2613), 1408 (2618), 1410 (2621, 2622), 
1412, 1414 (2630), 1423 (2641), 1424 (2643), 1425 
(2645), 1427, 1428, 1431 (2654), 1438 (2665), 1447, 
1448, 1451 (2686), 1452 (2690), 1457 (2697, 2698), 
1460 (2702, 2703), 1464 (2705, 2706), 1470, 1472 
(2718), 1476 (2725, 2726), 1477 (2727), 1478 (2729, 
2730), 1479 (2731, 2732), 1480 (2733), 1481, 1482 
(2737), 1484 (2741), 1485 (2743), 1486 (2745), 1491 
(2751), 1493, 1495 (2758), 1504, 1511, 1515 (2789), 
1519 (2794), 1523 (2800), 1524, 1526 (2806), 1527 
(2808), 1543, 1569 (02505), 1573 (02513). 


Phinouchepicuonss = —= es 1408 (2618), 1481, 1493 
[PRONEVS ee. SL eee ee 1487 (2746) 
Refineree ko 1444 (2676), 1476 (2724), 1523 (2801) 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Business status, advantages or connections—Continued. 


Dealer owning or operating— Page 
Tactonyi os) 22 sae 2 ene eee See See 1414 (2630) 
Laboratory _ - --- 1413 (2627), 1472 (2718), 1481, 1485 (2742), 

1520, 1553, 1571 (02509), 1601 (02562), 1602, 1607 (02569) 
Photographichstwudic mee ee eee eee 1398 (2604) 

Direct dealing advantages__--.----------- 1428, 1447, 1585, 1596 

Domestic) concemmasioreion= == 2 = eE Sa ern 1465 (2708) 

Hquipment inspections sa-- a5 ===" 26 eee 1552 (02479) 

Exportrand foreign«deparbmentess=s=s===e— === ieee 1428 

Foreign offices orp lait eerste ere ee 1446 (2680) 


1448, 1451 (2687), 1452 (2690), 1455 (2693), 1460 (2703), 1476 
(2726), 1478 (2730), 1484 (2741), 1486 (2744), 1495 (2758), 1504, 


1543. 

Government connection— 

Civil Service iC ommiss 10 1sess e e a  etaes 1432 
PIStORY spose ta ot oe 1501, 1561, 1574 (02515) 
Identity— 

TOADS) CCOWIEONGIN AYN MO oe Se 1487 (2746) 

Other Conceriizvaasas 45,2 Se 1493 

By. depictions 223s 2-20 ln te eee eee ee 1493 

Individual or personal business being— 
Corporation, or division of other business or concern__. 1468 
(2714), 1506, 1580 (02524) 

Syndicatestites vitesse. pen Ps aaore ee 1514 
Insurance against customer loss______-_-----._--- 1552 (02479) 
Manufacturer making products made by others, or owning 

plantshal whichtnadess ae =e Sars ae 1446 (2680) 
Naturerof business: 2. 22.26 =. 4455 ee ee 1409 
Packer being, producers< 32 SoS ee ee 1482 (2738) 
Packer operating fishing fleet— 

Throughidepictions aes. === eens eee eee 1482 (2738) 
Partnership belngicorporation=== =) ee sense ae 1576 (02519) 
Personnelastathcor organizavlones= sees sae eae 1415 (2632), 

1482, 1468 (2714), 1485 (2742), 1578 (02521) 
Persons or personages connected with_______________ 1415 (2632) 
Private business being— 

ASSO CIAbION Saas eae ee eee 1398 (2604), 1415 (2632) 

Cooperativereroupsenes —— eee eee ae eee 1400 (2606) 

Protessiona leases Ocl Atle riaaeea es ene ak = eet ene eee 1664 
Purchasing methods and operations__________....-_--____ 1428 
Rectinier being distillersss. 45 sas eee 1425 (2646), 1445 (2677) 
Retailemibeinckwholesal cress ses = seen ya ieee eee 1456 (2695) 
Seller being— 

Chemist 0G255 2525 Gey TURE vee ene 1485 (2742) 

SOD OCEOR LOSI). MOOS. LAP). 2 RSE aie eae ere 1461 

Eniployerace< 26, ee ene fee eee 1415 (2632) 


EXPOrtet. foo eee en 1428 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 
Business status, advantages or connections—Continued. 


Seller’s— Page 
Qualifications, generally —=) 3225522 1461 
Training, education or experience__--2---_ 1602, 1609 (02573) 

Size Le Wabnl.  TE 1409, 1428, 1468 (2714), 

1506, 1507, 1515 (2789), 1518 (2793), 1574 (02515) 

Stock— 
Conditions’ s8 en ream: Cake 2 bey Hea Ae. 1549 (02472) 
TREATISE ROT RVATIC UY eae a = See ees tn ent pete eg 1459 
Dvyle; design Onaypesexe see es ee 1527 (2808) 

DUCCESS OF Standing ee = ee oe eee = GS, eee oy 1396 (2601), 


1428, 1459, 1461, 1468 (2714), 1540 (2826) 
Successor to well-known concern’s manufacturing opera- 


(OY Goji yet Rec ee ee 1482 (2737) 

CLIN CHI USINeSS Se ae ae eee ee eee eee oo 1432 
(Winiquepn at une sea eh he Bee eS 1424 (2648), 
1518 (2793), 1549 (02472), 1574 (02515), 1602, 1605 

Certificate or coupon values__________ 1407 (2617), 1447, 1550 (02475) 
Weriificationion “certified product = 252" =e see 1396 (2600) 
Combinationvotlersw-. 225-22 ae ae eee tat LO 1470 
Comparativesmierlt se =a = Speen ot fee SES De See 1420, 


1434 (2656, 2657), 1475 (2723), 1481, 1500, 1501, 1505 (2774), 
1506, 1507, 1517 (2790), 1532 (2811), 1549 (02472), 1550 (02477), 
1552 (02480), 1556, 1558 (02486), 1560 (02492), 1561, 1562, 
1563 (02495), 1566 (02500, 02501), 1568 (02503), 1574 (02515), 
1575, 1576 (02519), 1588 (02529), 1584, 1587 (02534), 1588 
(02537), 1589 (02539), 1590, 1598, 1594 (02548), 1595 (02550, 
02551), 1597 (02554), 1598, 1606 (02567). 
Competitors and itheimepreducts ===: fate aks 1401, 
1424 (2643), 1434 (2656), 1444 (2675), 1481, 1501, 1527 (2808), 
1549 (02472), 1552 (02480), 1555 (02484), 1556, 1559 (02488), 
1562, 1576 (02519), 1584, 1597 (02554), 1610 (02574). 
Compositiontof producte=- =o" 92a ae— a esa ee - 2 ao 1399, 
1403, 1406, 1411 (2624), 1414 (2628, 2629), 1415 (2631), 1420, 
1421, 1426 (2649), 1435, 1437 (2663), 14388 (2666), 1440, 1447, 
1449 (2684), 1459, 1461, 1467 (2712), 1468 (2718), 1472 (2717), 
1473 (2719, 2720), 1474, 1481, 1489, 1490 (2749), 1492 (2758), 
1493, 1494 (2757), 1496 (2761), 1497 (2762), 1501, 1503 (2770), 
1509 (2778), 1515 (2789), 1517 (2791), 1519 (2795), 1523 
(2801), 1524, 1525 (2803), 1527 (2807), 1530, 1533 (2813), 1541, 
1542 (2829), 1547 (0727), 1553, 1555 (02483), 1560 (02492), 
1561, 1562, 1566 (02500), 1574 (02516), 1575, 1580 (02524), 
1582 (02528), 1585, 1595 (02550), 1596, 1597 (02554), 1598, 
1602, 16 04, 1606 (02566), 1610 (02575). 
hrousimaepletions. sae es eee | eee eee eet... 1530, 1541 
Contentsuee sae ee ee ee Ae 1556, 1560 (02490) 
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As to—Continued. aa 
Copyriglitss 22 27 Sts Se ok Sr eee ee ee eee 
OostS 2. et tee ee oe a See 1422 (2639) 


Domestic product being imported_. 1465 (2708), 1498, 1508, 1509 
: (2778), 1529, 1530, 1533 (2813), 1535 (2818) 
Mhrough depictions-se => === === =e 1465 (2708), 1508 
DPHeMAER LOS ROMS) See SU ee Ue oe tee Se 1396 (2601), 
1401, 1409, 1415 (2632), 1442, 1500, 1506, 1507, 1525 (2804), 

1547 (0727), 1555 (02483), 1567, 1575, 1576 (02519), 1592. 


Exeltsiverights = === == ss=se=— 5" 5-25 eee oe EE 5 ee 1466 

Federal Trade Commission rules conformance---------- 1396 (2601) 

‘Roreien product being domestiC==- === se == ees 1443 (2673), 

1446 (2680), 1483, 1484 (2740) 

Mhroushyletters “Us SaAve- sees ae 1448 (26738), 1483, 1484 (2740) 

Free— 

Gift— 

Price of which included in charge otherwise demanded__ 1540 

(2826) 

Information. 225). 22 oon ee ee ee 1605 

Instruction s=.— Soe ae Oo eee Se ee Se 1589 (02541) 

Product:O@rsenvice= = 2=aet oe = ee eee | ee ee 1396 (2601), 


1409, 1415 (2632), 1480, 1439 (2668), 1447, 1459, 1470, 
1487 (2746), 1500, 1505 (2774), 1506, 1507, 1556, 1571 
(02509), 1592. 
Price of which included in charge, service or conditions 
otherwise demanded. = orate aaeee 1396 (2601), 
1415 (2632), 1447, 1470, 1487 (2746), 1500, 1505 (2774), 
1506, 1507, 1556, 1571 (02509), 1592. 
Sample outfit— 


Price of which included in charge otherwise demanded__ 1592 
Samples— 

Payment for which required on receipt____ 1536, 1537 (2820) 

Price of which included in charge or service otherwise 

demand edie = ee ae 1538, 1539 (2824), 1540 (2825) 
Trial Offers: 2-225 5. 4 ent Ee, PEE eee eee 1548 (02469) 
“Genine: Iprodwetsmetceues. aaeee = eee ee eee 1447, 1492 (2753) 
Government— 
Connection— 

Civali Service Commission. 2s) aes eee ee 1432 
Indorsements or approval_. 1482 (2736), 1487 (2747), 1889 (02541) 
uules\conformance sas 5 ae css aah eee eee mene ee ae 1396 (2601) 
Tests— 

SOVIGUL AD 2s. SAE Sees. oe ee oes eee 1443 (2674) 


Guarantees, refunds, redemptions, repairs or adjustments. 1396 (2601), 
1407 (2617), 1420, 1428, 1432, 1439 (2668), 1447, 1456 (2696), 
1468 (2714), 1470, 1487 (2747), 1497 (2768), 1506, 1507, 1511, 
1527 (2808), 1587 (2821), 1550 (02477), 1552 (02479), 1556, 
1672 (02511), 1574 (02515), 1589 (02541), 1605. 

“Hand-made”’ products_________- 1426 (2648), 1493, 1522, 1533 (2814) 
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Advertising falsely or misleadingly—Continued. 

As to—Continued. : Page 
History oi. productior service ere. fu clubs set ce ali 1396 (2600), 
1407 (2617), 1422 (2639), 1423 (2642), 1453, 1454, 1470, 1500, 
1501, 1505 (2774), 1506, 1507, 1527 (2807), 1534 (2815, 2816), 
1547 (0727), 1548 (02469), 1550 (02477), 1556 (02483), 1556, 
1558 (02487), 1559 (02488), 1560 (02492), 1561, 1665 (02499), 
1567, 1568 (02504), 1571 (02509, 02510), 1672 (02512), 1575, 
1576 (02519), 1582 (02528), 1583 (02529), 1586, 1588 (02536), 
1594 (02547), 1596, 1597 (02558), 1599 (02557), 1600 (02560) 

1601 (02562), 1602, 1608 (02571), 1611. 


Individual service or attention________ 1407 (2616), 1554, 1578, (02521) 
Indorsements or approval— 
Architects and engineers____--------- Re = Ve kor. 1487 (2747) 
Beautyecxpertstee teens Sg eS Ae Ae 1574 (02516) 
Certifications generally == | 2a ae ee 1396 (2600) 
Chambers of Commerce and business organizations_______-_ 1409 
Dedlersa see. See ea ela. Se ete 1588 (02537) 
Doctors: es A ae 1560 (02492), 1574 (02516), 1579, 1582 (02527) 
Federal Housing Administration222+._-2-_=.2022.2-_2 1487 (2747) 
Hederais rade Commissions =e =r as oe eae ae 1396 (2601) 
Government." 52 S)2=222 1482 (2736), 1487 (2747), 1589 (02541) 
ikegislativesbOcicsen we. ES. . east. lee hee Seo as 1409 
National Resources Committee____..._..---.----.-- 1443 (2674) 
INonfzexistenticoncerny =< 2st Aes fae ie yes egg cde *Ee ee 1448 (2674) 
Jobs and employment_ ___- 1401, 1415 (2682), 1430, 14382, 1548 (02349) 
Law compliance— 
Rederalilrade|Gommission rules=2222— = 22 1396 (2601) 
Pireetoodse: rug Acihpes eee ae es rece eye DS 1589 (02541) 
Merchandigingesplans. in genera lie Ser Ween epee, Seo ees | 2 1428 
Nature of— 
Manufacture or preparation of product____--------- 1407 (2617), 


1420, 1426 (2648), 1437 (2663), 1440, 1441 (2671) 1447, 
1459, 1472, (2717), 1477 (2728), 1493, 1503, (2770), 1511, 
1522, 1529, 1530, 1533 (2814), 1534 (2815), 1535 (2818), 
1539 (2823), 1543, 1544, 1548 (02470), 1560 (02491), 1576, 
1585, 1596, 1602, 1610 (02575). 


[Reamer scall eC. Pome mk, Om Bae am rete ee 1444 (2676) 
‘Throushadepichoneae= 5 = sees eae Hee oe 2 1530 
Prodicttom sevice ae 2S == ae eet ee de wees Soe = 1395, 


1398 (2603, 2604), 1402, 1407 (2617), 1417, 1441 (2671), 1464 
(2707), 1468 (2718), 1477 (2728), 1492 (2753), 1549 (02474), 
1550 (02476, 02477), 1559 (02489), 1565 (02498), 1567, 1571 
(02510), 1578 (02521), 1581 (02526), 1588 (02536), 1591 
(02544), 1595 (02550), 1606 (02566), 1610 (02575), 16/1. 


Necdpomphoauctonservicese = 9 uae. ae 2 eee. 1556, 1578 (02521) 
Old, second-hand, used or “reconditioned” produet— 

AQT G Wee eae 2 eS a oS RS 1424 (2644), 1428 

AM oweore today Chey SMOUMOMS 2 =e ee re cee ee 1428 

Condtionte: Sai ba Rare eee oe eb ek 1497 (2763) 


Rr OcenecdepiCulOns sae eae ret Aen. 2 1497 (2763) 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. Page 
Opportunities in product or service-------------------- 1396 (2601), 
1401, 1415 (2632), 1432, 1468 (2714), 1481, 1506, 1507, 1540 (2826) 
1548 (02349), 1650 (02475), 1556, 1567, 1575, 1576 (02519), 
1590, 1552, 1597 (02553) 


Patents or patent rights_------- 1438 (2666), 1534 (2815), 1548, 1592 
Premiums s= . eee. ee ee ee 1437 (2663), 1574 (02516) 

PHrougcheGe PleviON SEs = setae ete = eer as 1437 (2663) 
Prices ss Se ee ae eee ie ee te es 1400 (2606), 


1407 (2617), 1408 (2619), 1409, 1412, 1422 (2640), 1424 (2644), 
1428, 1434 (2657), 1439 (2668), 1447, 1449 (2683), 1456 (2695), 
1459, 1468 (2714), 1470, 1493, 1506, 1507, 1514, 1515 (2789), 
1518 (2792), 1530, 1532 (2812), 1537 (2821), 1540 (2826), 1550 
(02475), 1556, 1575, 1578 (02520), 1589 (02541). 


Prize-contests2.. 5 e-24502 25 25 ee Oe eee eee = 1471 
Qualities, properties or results of product— 
Abortifacient: 2552-508 2a. 2 ee ee 1599 (02556) 
Analpesicie: = 524-420 Soe Lise. Se aaa eee 1506, 


1507, 1549 (02471), 1554, 1571 (02510), 1572 (02512), 1582 
(02528), 1589 (02541). 

Antiseptic, disinfectant or germicidal__-__-_-------- 1400 (2607), 
1558, 1559 (02488), 1570 (02507), 1576 (02518), 1584, 1598, 
1610 (02575), 1611. ; 

Aphrodisiaciomelated Se.) 9-3 e a ae ee 1609 (02573) 

Auxiliary, improving and supplementary-_.-.---_----__-_- 1453, 
1454, 1461, 1470, 1487 (2747) ,1555 (02484), 1566 (02501), 1568 
(02503, 02504), 1571 (02509), 1585, 1586, 1590, 1595 (02550), 
1609 (02573), 1610 (02575). 

Beneticial pers onalvand:co.c ia) are aes een eee 1418 (2635), 
14386 (2661), 1550 (02475), 1553, 1563 (02495), 1572 (02511), 
1583 (02530), 1588 (02536), 1605. 

Capacity}. See) 32 oe) Se ee ee ee 1447 

Cleansing, deodorant or purifying_____.____________ 1485 (2748), 

1513 (2785), 1520, 1534 (2816), 1560 (02492), 1565 (02498), 1574 
(02516), 1576 (02519), 1584, 1588 (02536), 1591 (02544), 1594 
(02548), 1597 (02553), 1607 (02568), 1610 (02575), 1611. 


Conditionge 225.63 kee eee 1549 (02472) 
Gontraceptive:.2.-s2a525.525 ee eee 1595 (02549) 
Conserving or preserving... 1470, 1487 (2747), 1555 (02484), 1562 
Cooling! 2252005 TOE RRS 5 Wao San) sie ee vere 1411 (2623) 
Cosmetic toilet and: beatutity ines 5a oe eee 1489, 


1510 (2780), 1513 (2785), 1533 (2814), 1534 (2815), 1650 
(02476, 02477), 1553, 1558 (02487), 1560 (02492), 1662, 1570 
(02508), 1584, 1587 (02535), 1591 (02544), 1594 (02547), 1697 
(02554), 1601 (02562), 1604, 1606 (02566), 1607 (02568), 1610 


(02575). 
Currency i206. s 22a tho ele Sins 38 se See ee 1585, 1596 
Durability, nonshrinkability or permanence_______________ 1399, 


1418 (2634) 1421, 1434 (2656), 1445 (2678), 1465 (2709), 1475 
(2723), 1487 (2747) 1494 (2756), 1495 (2759), 1497 (2763), 1501, 
1517 (2790), 1532 (2811), 1537 (2821), 1542 (2828), 1548 
(02470), 1555 (02484), 1560 (02491), 1574 (02515),- 1575. 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 
Qualities, properties or results of produet—Continued. Page 

HeconOMIZzIne OR sa Vine =o. uw ee Sen ye eS erye pe 1418 
(2634), 1419, 1428, 1453, 1454, 1470, 1496, (2761), 1500, 1501, 
1505 (2774), 1552 (02480), 1560 (02492), 1561, 1566 (02501), 
1574 (02515), 1583 (02529), 1585, 1590, 1593, 1594 (02548), 
1596. 

Hducationaandtntormatives: 25: ssi. fe aes 1896 
(2601), 1418 (2635), 1556, 1560 (02490), 1572 (02511), 1595 
(02549), 1600 (02560). 

(BEER TESTS GAM Gere c eo yee e eee a ge Oe NE So ae issal) 

Functional effectiveness or scope, in general_______________ 1413 
(2626, 2627), 1418 (2634), 1420, 1434 (2657), 1435, 1441 (2670), 
1443 (2674), 1445 (2678), 1458, 1454, 1456 (2696), 1468 (2713), 
1481, 1485 (2743), 1500, 1501, 1505 (2774), 1506, 1507, 1513 
(2785), 1520, 1532 (2811), 1534 (2816), 1552 (02480), 1655 
(02483, 02484), 1556, 1558 (02487), 1560 (02492), 1561, 1562, 
1565 (02498, 02499), 1566 (02500, 02501), 1568 (02503), 1569 
(02506), 1570 (02508), 1571 (02510), 1573 (025138), 1574 (02515), 
1576 (02518, 02519), 1578 (02521), 1581 (02525), 1582 (02527), 
1583 (02529), 1584, 1585, 1586, 1587 (02584), 1588 (025387), 
1590, 1594 (02548), 1595 (02549), 1596, 1597 (02558, 02554), 
1599 (02557, 02558), 1602, 1606 (02567), 1608 (02571), 1609 
(02573), 1610 (02574, 02575), 1611, 1612. 

Dikomniaa tine eet oF eee ee a eae 1413 (2626), 1441 (2670) 

Insecticidal svermicidaliorrelatedic! Seb te: ae Siase 5 = 22 ee 1400 

(2607), 1487 (2747), 1568 (02503), 1600 (02559), 1610 (02574) 
EAgrica tint eee SOY eect 65 B LAnee RONG RPE. Ys Coe 1566 (02501) 
Medicinal, therapeutic, remedial and healthful_________-_-_ 1426 

(2649), 1486 (2661), 1453, 1454, 1456 (2696), 1461, 
1467 (2711), 1468 (2713), 1485 (2742), 1489, 1506, 1507, 
1513 (2785), 1547 (02269), 1549 (02471, 02474), 1550 
(02477), 1551, 1558, 1554, 1556, 1558 (02486, 02487), 1559 
(02488), 1560 (02492), 1561, 1563 (02496), 1564, 1565, 
(02499), 1568 (02504), 1569 (02505), 1570 (02507), 1571 
(02510), 1572 (02512), 1573 (02518, 02514), 1574 (02516), 
1576 (02518), 1578 (02521), 1579, 1580 (02528, 02524), 1581 
(02525, 02526), 1582 (02527, 02528), 1584, 1585, 1586, 1587 
(02534, 02535), 1588 (02536, 02538), 1589 (02541), 1591 
(02543), 1693, 1595 (02550, 02551), 1596, 1597 (02554), 
1598, 1599 (02556-02558), 1601 (02561, 02562), 1602, 1604, 
1606 (02566), 1607 (02568, 02569), 1608 (02570, 02571), 
1609 (02572, 02573), 1610 (02575), 1611, 1612. 
“LhTOUsINGeDIClLONs= seer eae ee ee ee 1559 (02488) 
INI GG comets eee ee 2 a es ee ee 2 1420, 
1440, 1443 (2674), 1453, 1454, 1525 (2803), 1533 (2814), 
1560 (02477), 1661, 1565 (02498), 1566 (02500), 1574 
(02516), 1580 (02523), 1581 (02526), 1585, 1589 (025389), 
1598, 1595 (02550), 1596, 1609 (02573), 1610 (02575). 
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Advertising falsely or misleadingly Continued. 
As to—Continued. 

Qualities, properties or results of product—Continued. . Page 
Preventive, or protectivese=— = see ae see oe ee et 1413 

(2627), 1445 (2678), 1453, 1454, 1461, 1487 (2747), 1489, 

1510 (2780), 1513 (2785), 1547 (0727, 02269), 1549 (02474), 

1550 (02477), 1651, 1559 (02488), 1560 (02492), 1561, 1562, 

1566 (02501), 1568 (02503), 1569 (02505, 02506), 1570 

(02507), 1571 (02510), 1573 (02514), 1576 (02518), 1578 

(02521), 1584, 1585, 1587 (02534), 1591 (02548), 1593, 1596, 

1601 (02561, 02562), 1504, 1609 (02578), 1610 (02574), 1611, 


1612. 
Productive: 22a8 u Facet ee he Se ee ree ees ee 1453, 
1454, 1561, 1576 (02518), 1580 (02523), 1585, 1589 (02539), 
1596. 
Rurityeandasterility 56255 = "=== 1397, 1496 (2760), 1535 (2817) 
Reducing? Seer Fale SST e. Sen ee ee ae one ae 1604 
Rejuvenating and itevitalizing hes. = Sees ee 1453, 


1454, 1510 (2780), 1513 (2785), 1533 (2814,) 1554, 1574 (02516), 
1587 (02534), 1591 (02544), 1593, 1597 (02554), 1598, 
1601 (02562), 1602, 1604, 1606 (02566), 1609 (02573). 

Rene wane amd: restorin gees sean eee ee ee ae 15338 (2814), 
1555 (02484), 1558 (02486), 1578 (02521), 1581 (02526), 1602, 

1604, 1607 (02568), 1610 (2575), 1611. 
Rust Tesis tart ooeste. a ene ce ads ol BE epee ey renee 1517 (2790) 
Daletiy: Bs Se ae Se a Eo. SR ee eee 1461, 
1485 (2748), 1500, 1511, 1552 (02480), 1558, 1556, 1558 (02487), 
1565 (02498), 1568 (02503), 1569 (02505), 1574 (02515), 

1582 (02528), 1584, 1586, 1606 (02567). 
Salability......_____ 1556, 1575, 1576 (02519), 1590, 1597 (02553) 
SimMplicibyerand » USA ty meee ee eee eee eee eee 1668 (02504), 
1583 (02529), 1606 (02567), 1610 (02574) 
Style, design or type__-_ 1527 (2808), 1529, 1530, 1535 (2818), 1544 
Wiateriormoisture resistantes ==. === ste =a eee eee 1434 (2656), 
1435, 1445 (2678), 1465 (2709), 1492 (2754), 1505 (2778), 
1565 (02484). 
Qualityxofeproduchatiss ss ss a seek ene eke een ee 1396 (2600), 
1398 (2603), 1407 (2617), 1426 (2649), 1434 (2656, 2657), 
1435, 1437 (2668), 1439 (2668), 1440, 1441 (2671), 1459, 1493, 
1503 (2770), 1522, 1548, 1649 (02472), 1559 (02489). 

“Replicas” or ‘‘reproductions’_._______-- 1529, 1530, 15385 (2818), 1544 
Safety#of producte 22s 3 ees te eis be = ee 1461 
1485 (2748), 1500, 1511, 1552 (02480), 1558, 1556, 1558 (02487), 
1565 (02498), 1568 (02503), 1569 (02505), 1574 (02515), 

1582 (02528), 1584, 1586, 1606 (02567). 


Sales:assistance:..o 22 ss Sees Se a eee 1527 (2808) 
Salesipromotion) plans=] Aste eae eee eee ene 1527 (2808) 
Sample, order or offer conformance___.___________-___- 1439 (2668), 


1459, 1497 (2768), 1578 (02521) 
‘Through depictionss sce. === nee eee ee 1497 (2763) 
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Advertising falsely or misleadingly—Continued. 


As to—Continued. Page 
Samples_______ 1536, 1537 (2820), 1538, 1539 (2824), 1540 (2825), 1692 
Ncleniiue On cele VvaNterACtise =o eta. wae. Meee 1396 (2601), 


1401, 1420, 1432, 1436 (2661), 1438 (2664), 1443 (2674), 1461, 
1475 (2728), 1487 (2747), 1500, 1501, 1540 (2826), 1549 (02472), 
1553, 1556, 1560 (02492), 1562, 1565 (02498), 1566 (02501), 1570 
(02507), 1574 (02516), 1576 (02519), 1578 (02521), 1581 (02526), 
1583 (02529), 1584, 1585, 1586, 1590, 1596, 1600 (02560), 1604, 
1606 (02567), 1610, (02574, 02575), 1611. 
COPE Ol sOMem OriserviCG so ces Se ee a o. 1415 (2632) 
DEL VICCHee sate sree aS Sy Ee oS olen eesti. wee 1481, 
1497 (2768), 1527 (2808), 1537 (2821), 156. 
Source or origin of product— é 


Mn pPErter week Ss Jae a a es EN, tie eS 1422 (2640) 
V3 ice 7 a a oe ert Seaton 52 ite 5 Aiea 1396 (2601), 1602 
PcG Senet eee ee Rey a on ee 1448 (2678), 1465 (2708), 


1483, 1484 (2740), 1508, 1509 (2778), 1529, 1530, 1533 (2818), 
1535 (2818), 1543, 1544, 1559 (02489), 1580 (02524). 


Phroughidepictionssee == ees er ae eI eS TT 1465 (2708), 1508 
Through letters ‘‘U. 8. A.” 1484 (2740) 
Special or limited offers or selections__________-_-_-_____- 1407 (2617), 


1409, 1425 (2644), 1484 (2657), 1447, 1470, 1497 (2763), 1537 
(2821), 1550 (02475), 1556, 1563 (02495), 1605. 

puccess aise orstandinolot productmeee nessa. aoes soe ee 1408 (2619), 
1409, 1422 (2639), 1468 (2714), 1481, 1485 (2743), 1506, 1507, 
1517 (2790), 1527 (2808), 1540 (2826), 1548 (02469), 1550 (02475, 
02477), 1553, 1556, 1559, (02488), 1561, 1564, 1567, 1572 (02511), 
1580 (02523), 1582 (02528), 1589 (02539), 1595 (02551), 1601 
(02562), 1602, 1606 (02567, 02568), 1611, 1612. 

Aernis and-Con ditions sen ease eee ee 1415 (2632), 
1428, 1439 (2668), 1466, 1497 (2763), 1500, 1505 (2774), 1521 
(2797), 1527 (2808), 1536, 1537 (2820, 2821), 1538, 1539 (2824), 
1540 (2825), 1592. 


(Lestimoniaicemeeess eee ket ee kee 1401, 1409, 1602, 1609 (02573) 
Tests— 
Tnieen eral a= aes ee Se er ce SS 1556 
As to— 
Comparative tests__---.---=-- 1434 (2656), 1562, 1597 (02554) 
Hryidential or conclusivenaturetof l= 22 255_. S Sees Sf _ - 1465 
(2709), 1566 (02501), 1606 (02567) 
Recordstand seo! Steere See a See eee 1517 (2790) 
By— 
Government— 
SO VIG ee een ee ee Be ss eat ee 1443 (2674) 
Waboraonies sas = ae See See ee Se 1574 (02516) 
Physiologists] = eee eos eo ae 1426 (2649) 
esearchsexper iss = a ae eee eens ee 157-7 (02516) 


Undertakings, in general__----.-=-- 1439 (2668), 1481, 1527 (2808) 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. Page 
Unique nature of product or service____----_----=--==--==-4-=-- 1401, 
1422 (2639), 1424 (2643), 1438 (2664), 1496 (2761), 1500, 1501, 
1506, 1507, 1547, (0727), 1550 (02477), 1552 (02480), 1554, 
1555 (02484), 1556, 1558 (02486), 1559 (02488), 1560 (02492), 
1561, 1662, 1563 (02495), 1566 (02501), 1568 (02503), 1573 
(02514), 1575, 1576 (02519), 1583 (02529), 1584, 1585, 1593, 
1594 (02548), 1596, 1597 (02553, 02554), 1602, 1605, 1606 
(02567), 1610 (02574). 
Phrouch epi Curon sass ae ee = ee ea eee eer eee 1438 (2664) 
Value. onproductsec2222te sa eae. 2 ee ee eee 1407 
(2617), 1421, 1447, 1498, 1506, 1507, 1514, 1515 (2789), 1530, 
: 1587 (2821), 1542 (2828). 
Aiding, assisting, or abetting unfair or unlawful act or practice: (See also, 
Using lottery schemes, etc., and, in general, Unfair methods, etc.) 
Through— 
Approving and sharing cost of false or misleading advertising 
Miaberial Pe eeee SENS Sse ee eee eee a 1578 (02520) 
Participating in cost of lottery merchandising schemes - - - -- 1458 (2700) 
Sellinewlotterya devices ct Camas ae eee 1509 (2779), 1525 (2804) 
Supplying others with lottery merchandising goods or prizes_1458 (2700) 
Assuming or using misleading trade or corporate name: 


As to— 
Assemibplets bb elm cums mult a Cr Ue Ieee aa ee 1483 
Correspondence school being— 
Academy ts SaSoes SUS tie ewe eae eee 1600 (02560) 
Bxtensionyresidencerschool ies a 55 = ea) aaa ne ee 1432 
Tristiti tenes ees Se eA a a eee 1415 (2682), 1418 (2685), 1432 
Dealer being— 
Importers = 2202 Wes SS 2 os coo 1533 (2818) 
Manufacturers. 585-4285 _ See see ee eee 1404, 
1410 (2622), 1423 (2641), 1427, 1470, 1476 (2725), 1478 (2729), 
1479 (2731, 2732), 1493, 1515 (2789), 1523, (2800). 
Publishere SU Ce 2 eet Pe ee eee 1487 (2746) 
Refirieree Someta ee ee ee 1476 (2724), 1523 (2801) 
Panter’ 9 sh22 ono wee eee eee oe eee 1402 
Dealer owning or operating laboratory____-_- 1413 (2627), 1472 (2718), 
1485 (2742), 1520, 1553, 1571 (02509), 1601 (02562), 1607 (02569) 
Domestic product being imported___________- 1465 (2708), 1533 (2813) 
Historyoiiproductaieeieman J a ee ee ee 1423 (2642) 


Individual or personal business being— 
Corporation, or division of other business or concern__ 1468 (2714) 


Syndicate isa2.-2 a ee eee eee 1514 
Nature ofibusiness@... 2 3S. Sce fee a ie er (OG 
Private business being— 

Association Suare .- 5.55 oe ao. a ee 1398 (2604) 

Cooperative sroup Hamer ieee ye eg rei eee ee 1400 (2606) 

Professional associa tions a === yan ee 1854 
leveouilliveye loeshayes Gbustmillkeye 2 1425 (2646), 1445 (2677) 


Sellertpemne chemist 2 2S ea we ope ee 1485 (2742) 
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Assuming or using misleading trade or corporate name—Continued. 


As to—Continued. Page 
SIZE,0f bUsin Cooma aN ee ia a ee Be Sor eee Cemgey ty Te 1409 
Source or origin of produet— 

PISCe— sere LE) a et 2 A 1465 (2708), 1533 (2813) 
Claiming or using indorsements or testimonials falsely or misleadingly: 

INS KO 
Certification soenerallyes==s eee ee ye eo oe eo 1396 (2600) 

As to or from— 

Archie chsramcuenGineGCrs ss=—. a) m 2 acces See eee 1487 (2747) 
Pea VeCRDChise epee ere Seem 2e Nea ieee apea ts ae oe 1574 (02516) 
Chambers of Commerce and business organizations____________ 1409 
DYNEIN ES. eee 2 ee ct Bee Se SO Ma ee eyes Ve 5 ea 1588 (02537) 
Departmentrol Umteriors= ses aes, Sa eee eae eg = 1482 (2736) 
IDoOCLOS = 4a eae 1560 (02492), 1574 (02516), 1579, 1582 (02527) 
KederallblousineeAcdministratlonesss ees sess ee pees eee 1487 (2747) 
Hederaiitrade Commission=-e seme e 2" .ue eas ee 1396 (2601) 
Government erresmir ea pees 2 ti hoe ee 1482 (2736), 1487 (2747) 
Hecislativeso 0 Cles st aa alee te Saye eee ee AONE ee or 1409 
National Resources:Comimitteesause sae eee es See 1448 (2674) 
INOnEexIStentisCOn Cerna eee 3) 52S a ee 1443 (2674) 
Wseregingcencraleee Se 1401, 1409, 1602, 1609 (02573) 
Coercing and intimidating: 

Customers— 

Through retaining, unfairly, customer property__________- 1439 (2668) 


Customers of competitors— 
Through threatening copyright infringement suits, not in good 
TA Os ee = a ay el eee 1466 
Concealing or removing marks or brands of foreign origin__________ 1436 (2660) 
Cutting off competitors’ access to customers or market: 
Through threatening copyright infringment suits, not in good faith._ 1466 
Disparaging or misrepresenting competitors or their products: 


Competitors— 
As to— 
Business CONCH == 320 = = ee See ee Lae 1401 
iBrocessésmandenmethodsagiee 228525) So Soe aes 1549 (02472) 
Products— 
As to— 
@omposibion= ae awn 2 on ewe ae 1562, 1597 (02554) 
Conditions = Sane ee Sates es ae eee 1549 (02472) 
INTE ands COpememees Sere Soe oD eee ae eS Ae eee 1401 
Nature of manufacture or preparation_-_-----__----- 1552 (02480) 
Prices =a eene tee ehh See ae oe Se 1576 (02519) 
Qualities— 
In general— 
‘roushdepletions ase anes ae eek = a 1501 
DurapiliGyor permancnces== S22 =) ae — 1434 (2656), 1501 
Functional effectiveness and scope, in general___ 1484 (2656), 


1501, 1556 (02484), 1566, 1562, 1576 (02519), 1597 (02554), 
1610 (02574) 
Medicinal, therapeutic, remedial and healthful__ 1559 (02488) 
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Disparaging or misrepresenting competitors or their products—Con- 


tinued. 
Products—Continued. 


As to—Continued. Page 
Qualityeeeee= 1401, 1434 (2656), 1444 (2675), 1501, 1549 (02472) 
Through depictions; generally= see 29 ee sea ee 1501 
Safetyeu.. ek on Fes. LS a ee eee 1584 
Seller as supplier of, or successor to-_-------------- 1527 (2808) 
Seller’ssas duplicating]... 2222-22525. 2 - ee ee ee 1481 
Source or origin— 
Mia ker aes ee te ee ere ees 1 Se OE 1424 (2648) 
Values coke yen) ie eo ee Ber ee Oe A ee 1401 
Enforcing payments wrongfully: 
hrough fictitiouscollection agency. = s2s2- 2 2] 22 = eee 1487 (2746) 


Furnishing means and instrumentalities of misrepresentation and decep- 
tion: 
Through supplying false and misleading— 


iA dvertisin oumatters32 2. ae eee eee ee eee 1412, 1422 (2640), 
1507, 1550 (02476), 1578 (02520), 1596, 1597 (02554), 1599 (02558) 
“Certificates” of customer-dealer qualifications. ___------- 12ee8 1481 
Misbranding or mislabeling: 
As to— 


Composition of product... 1403, 1406, 1414 (2628, 2629), 1415 (2631), 
1420, 1431 (2653), 1449 (2684), 1452 (2689), 1455 (2694), 1467 (2712), 
1473 (2719, 2720), 1474, 1490 (2749), 1493, 1503 (2770), 1509 (2778), 
1515 (2789), 1517 (2791), 1519 (2795), 1580, 1542 (2829). 


Mhiroughidepictionss2a hee Saale Nset Sie eee eee 1530 
Dealers being aman ifasc tume reese ea ee 1452 (2688) 
Domestic product being imported. o___ 222 5222252 ee 1446 (2679), 

1465 (2708), 1493, 1508, 1509 (2778), 1529, 1530 

Through idepictionsh229 922220 ee 1446 (2679), 1465 (2708), 1508 
Foreign connections 99.652 eas ee ee eee 1450 
Foreign product being domestic2.._-2— = ©2252 see eee 1436 (2660), 

1439 (2667), 1448 (2673), 1483, 1484 (2740) 

Throughletters U.S; An oo 2 a oe 1436 (2660), 

1439 (2667), 1443 (2673), 1483, 1484 (2740) 

“Genuine product. S525. ys oe 1492 (2753) 

History oftproductimee es 2 ee te ee eee 1527 (2807) 
Nature of 

Manufacture or preparation of product____-______________ 1397, 

1452 (2689), 1503 (2770), 1529, 1530, 1543 

‘Lhroughid epictionseeaeeae saat ees eee ae ene ee 1530 

Product === 1395, 1441 (2671), 1455 (2694), 1492 (2753) 
Priges a eee oe eee 1436 (2659), 1449 (2683), 1475 (2722) 
Qualities, properties or results of products— 

Durability, non-shrinkability or permanence______________ 1494 

(2756), 1495 (2759) 

Medicina], therapeutic, remedial and healthful_______ 1436 (2661) 

Puritycorsterilityaseee. seach Bank One 1397, 1496 (2760) 

Styledesign-oritype. <2... sue a ee 1529, 1530 

Water or moisture resistant.___________ 1505 (2773), 1526 (2805) 
Quality of product______- 1431 (2653), 1452 (2689), 1503 (2770), 1543 


Re Gtitier, let os ci still cies meet ae ea 1425 (2646) 
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Misbranding or mislabeling—Continued. 
As to—Continued. 


Source or origin of produet— Page 
Mia k Crepes nee wee a in oe oe oe ee ee ely | 1527 (2807) 
ELE Cee epee ee ee et ate eek oh ON ged SOU 1436 


(2660), 1489 (2667), 1443 (2673), 1446 (2679), 1465 (2708), 
1483, 1484 (2740), 1508, 1509 (2778), 1529, 15380, 1548. 


Through— 
Depictions, generally_____ 1446 (2679), 1465 (2708), 1508 
Meters pean es es Sat ee 1483, 1484 (2740) 
Misrepresenting business status, advantages or connections: 
As to— 
Aseembl en being manutachurens = a2— = ae eee) ly SEN 1483 
iBopusandependentac COMpeMUOl == == =e 1550 (02475) 
Branches, offices and plants in different cities: _______________- 1451 
(2687), 1460 (2708), 1482 (2738), 1405, 1511, 1515 (2789) 
@anadianiplanigi sess to set | See) Cee Peer pee se 1511 
Chemicalizesearchioperations.[1. =: Siti. Se0e eel 1481 
Connections and arrangements with others— 
Authorized distributor or sales agent_________ 1428, 1515 (2789) 
CivsleSenvacesCommission: == =e a» eee ee eT 1432 
Crafts’ or industries’ organizations__.__-___-_-__--_- 1415 (2632) 
PEURCUISIN CaS CINGYy se ee oes eee SS Spero PEA ay 1575 
EOE LP Ue eee ee oe ee cer aPe eye GIetap yee or ee 1450 
KG OWMECONCEINS eo ay een) An ee 1527 (2808) 
Magavanesiand publications. S322 soe se saus 5-22 1540 (2826) 
Publisherszor- ecivord seme e = eset eee eye ey eee Ee tere 1396 (2601) 
Reciprocalascrv Come tae eee eae eer ers Se tes 1430 
SCHOOLECISe WiNELC== =e aren eerie aim mente Oem oe ee ete 1430 
Territorial representation and succession_______-__- 1527 (2808) 
Correspondence school being— 
ON CRACUN MMe te.) Tuskt, et See Beary SOAS) . 1600 (02560) 
Engineering and technical institution_____.-____-____ 1415 (26382) 
Lxtensionmresidence school=-sa = ae Sa ee eel ie ee ie oe 1432 
Institutes meer et ee 1415 (2632), 1418 (2635), 1432 
Correspondence school conducting employment service_------- 1430 
Customer— 
Datasanderccords 252. so. = ee ee ee see 1407 (2616) 
LEVONINE)S). ae cree 0 See eRe eae 8 8 | Se ees ae os 50 eh oe 1428 
Dealer being— 
Converter seat =e > sae eee eae eee eS 2h 1414 (2680) 
lim pOricl=ee a =a a a 1504, 1519 (2794), 1530, 1583 (2818) 
Manufacturer___-_-_-- 1402, 1404, 1405 (2613), 1408 (2618), 1410 


(2621, 2622), 1412, 1414 (2630), 1423 (2641), 1424 (2643), 
1425 (2645), 1427, 1428, 1431 (2654), 1488 (2665), 1447, 
1448, 1451 (2686), 1452 (2688, 2690), 1457 (2697, 2698), 
1460 (2702, 2703), 1464 (2705, 2706), 1470, 1472 (2718), 
1476 (2725, 2726), 1477 (2727), 1478 (2729, 2730), 1479 
(2731, 2732), 1480 (2733), 1481, 1482 (2787), 1484 (2741), 
1485 (2743), 1486 (2745), 1491 (2751), 1493, 1495 (2758), 
1504, 1511, 1515 (2789), 1519 (2794), 1523 (2800), 1524, 
1526 (2806), 1527 (2808), 1543, 1569 (02505), 1573 (02513) 
Through depictions.___.-_---------- 1408 (2618), 1481, 1493 
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Misrepresenting business status, advantages or connections—Continued. 
As to—Continued. 
Dealer being—Continued. 


Publisher... 9 2 ee 1487 (2746) 

Reiners. 2. Bese 1444 (2676), 1476 (2724), 1523 (2801) 

Tantiérsekt .' 212s. ee oe ee Se Sees 
Dealer owning or operating— 

Factory 24. =... 82.8 Sse eee 1414 (2630) 

Laboratory __-_- 1413 (2627), 1472 (2718), 1481, 1485 (2742), 1520, 

1555, 1571 (02509) 1601 (02562), 1602, 1607 (02569) 

Photographie studio-22 S521 8 es ee ee = eee 1398 (2604) 
Direct dealing advantages. _.-.__-___----_-=== 1428, 1447, 1585, 1596 
Domestic¢ms foreign’ 2-3  e eee 1465 (2708) 
Equipmentinspections- 25" bee eee 1552 (02479) 


Export and foreignidepartment:.. 2. Se SSeS 


Foreign branches, offices or plants_____-_- A 2 eee 1446 
(2680), 1448, 1451 (2687,) 1452 (2690), 1455 (2693), 1460 (2703), 
1476 (2726), 1478 (2730), 1484 (2741), 1486 (2744), 1495 (2758), 


1504, 1543 
Government connection— 
Civil Séevice: Commission’. Seeker = ee ee eee 


History 25.22.52. See eee eee 1501, 1561, 1574 (02515) 
Identity— 
Fictitious collection agency... =... 2 ee 1487 (2746) 


Other: concerhims.242... 24 2 oS. Se eee eee 

‘Through. depictions. 22425 ter ae eee ee 
Individual or personal business being— 

Corporation, or division of other business or concern_______ 


(2714), 1506, 1580 (02524) 


Syndicate__2s 2s 2a Daw tie er 
Insurance against customer loss__._/_____. = 1552 (02479) 
Manufacturer making products made by others, or owning plants 

in, which. made «.. .. . .3seeenns meer eT oe 1446 (2680) 
Nature:of business... 5 ee 
Packers being producer’ 2) Bae es eee 1482 (2738) 
Packer operating fishing fleet— 

Through: depictions... 22 =o oa 1482 (2738) 
Partnership being. corporation. == = —- Sse ee ee 1576 (02519) 


Personnel, staff or organization 


(2632), 1432, 1468 (2714), 1485 (2742), 1578 (02521) 
Persons or personages connected with___________________ 1415 (2632) 


Private business being— 
Association 
Cooperative group 
BrGhessiGualWasso cla tiones <= ame ae ne a ee 

Purchasing methods and operations 

Rectifier being distiller 


Lote. Li Poke eee ee 1398 (2604), 1415 (2632) 
221 eae ee ee 1400 (2606) 


Uses ot. Ae ee 1425 (2646), 1445 (2677) 


Retailer betrgewholesalers_ =. 2.) S02 ee 1456 (2695) 


Seller being— 
Chemist 
“Doctor!2 ae. tL ee ee eee 
Employer 
Exporter 


Bion es ee 1485 (2742) 
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Misrepresenting business status, advantages or connections—Continued. 
As to—Continued. 


Seller’s— Page 
Qualifications y eenerally 2. = =e ees cen span per ye 1461 
Training, education or experience_____________ 1602, 1609 (02573) 

RC nig ee aaa se Sk SURE 1409, 1428, 

1468 (2714), 1506, 1507, 1515 (2789), 1518 (2798), 1574 (02515) 

Stock— 

Conditions Jas eet. Siw eps ete ct ie se Se 1549 (02472) 

UETISC“OPSVATICLYE: © een Gee ete mart! Fal ipa tse eee 1459 
SAS, GST OPC eee, eee eT ee tee 1527 (2808) 

SEC CeSOLStan Ings 2. =e Se Se ees ee eee ey 1396 (2601), 


1428, 1459, 1461, 1468 (2714), 1540 (2826) 
Successor to well-known concern’s manufacturing operations 1482 (2737) 
(ane dan business 22-3 =s2.2_ 2 eee ne NON 2 Tee On PE 1482 
Unique maturesonsituationas <4 2 = 1 eee ths ek beef 1424 (2648), 
1518 (2793), 1549 (02472), 1574 (02515), 1602, 1605 
Misrepresenting orally, by self or representatives: 
As to— 
Business status, advantages or connections— 
Connections and arrangements with others— 


Civtluoervice Commission==s) 545... eee 2 fe 1432 

Correspondence school being engineering and technical 
TOS RIGULI Ol eee ees ee ee eee ee Bae 1415 (2632) 

Dealer beme manufacturer... .._ Asa So2a ws Hates 1408 (2618) 

Government connection— 
Civiigservice Commissions #0.) See l Hier. oo ee 1432 
iRersonmeioristatt Se mee ee. Wag tree Se 1415 (2682), 1432 
Him etn DUSINesS= 5... ase rss Be Nee. We ea Oee - 1432 
Composinionkotproduchn.. = 2-22-22 = eae 8 eee 1542 (2829) 
Harnines or profits meee aes ays et Peete Get be eee BE 1415 (2632) 
ree PTrOCUeGEOMSCLVICCs aa. 5 eae ae oe ee Se eS 1430 
(CUA ARG CCS mest eeaee | Peete ahs siete Oe) gee Suet et Didi Se 1432 
MOH Sianawrennpl OMIMeM G2 aS oe a ig Pi oe ps a 1430, 1432 
Opportunities in product or service__-____---------- 1415 (2632), 1432 
Scientinc or relevant facts. =... eae een Sab ineciate es 1432 
SCOPCIOMONeTEON Soni COs Meme = Bee Ph = ee he 1415 (2632) 
Terms and conditions— 

Hxclusivierights.- 2. 12a eee ee Pearse oir tees 2 1466 

“Misrepresenting prices: (See also, Offering deceptive, etc.) 
As to— 

Applicability— 

Old or used product prices as new product prices. 1424 (2644), 1428 
Coverage or additional charges___--_------------- 1439 (2668), 1459 
Exaggerated fictitious being regular__--_- 2 ee Se i 2 1409, 

1436 (2659), 1447, 1449 (2683), 1470, 1475 (2722), 14938, 1506, 
1507, 1514, 1515 (2789), 1530, 1537 (2821), 1556, 1578 (02520) 
Fictitious discounts or savings_--_- —hahiaieah 2. 1447, 1449 (2683) 
Mistuprices asiacsual tosretailers == seen see ——-— 1518 (2792) 
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Misrepresenting prices—Continued. 
As to—Continued. 


Nature as— Page 
Cooperative organization’s=22 2 =25 == = =e ae 1400 (2606) 
Costrof manufacture ‘only= == as ee ee 1889 (02541) 
Diréetifactony—a22= 22-2625 = See ee eee 1493, 1515 (2789) 
Down payment covering printing, mailing, ete___-_- 1550 (02475) 
Excluding profits of middleman, broker or importer__ 1422 (2640) 
Mailing and handling sample charge only_-------~---- 1506, 1507 
Mailing and printing expense___-------<— 2 _2282 2225 1540 (2826) 
Quiantitysproduction===22==.== = === ae yee eee 1468 (2714) 
Wholesalé.2*.. S62 acess Oa ee 1456 (2695) 

Regularsbemp*specialbreduced s2aee == > eee ee 1407 


(2617), 1408 (2619), 1412, 1424 (2644), 1428, 1434 (2657), 1447, 
1515 (2789), 1550 (02475) 


Retail, list less discount, being wholesale or direct____ 1532 (2812), 1575 
Misrepresenting product: 
As to— 
Composition==. eee -= ae 1490 (2750), 1491 (2751, 2752), 1493 
Old, second-hand, used or “reconditioned” as new_-_---- 1424 (2644) 
Source or origin— 
Makert et es22e. Se ee ee eee 1498 
Neglecting, unfairly or deceptively, to make material disclosure: 
As to— 
Composition‘of product2== == 22a ae ae ee eee 1403, 


1415 (2631), 1437 (2662), 1440, 1449 (2684), 1467 (2712), 1473 
(2720), 1474, 1490 (2750), 1491 (2751, 2752), 1498, 1515 (2789), 
1517 (2791), 1519 (2795), 1522, 1527 (2807), 1542 (2829). 


Country, of origin of producti. =. == = ee eer 1489 (2667) 
Nature of— 
Manufacture or preparation of product_____________ 1441 (2671) 
Producta..<>- 36.2.2. 2S ee eee 1441 (2671) 
Old, second-hand, used or “reconditioned” product as new__-__-_- 1424 


(2644), 1428 
Terms and conditions of invoiced articles delivered to customers 
OP;PLOSPECLIVE "CUSLOMEFS= == 2 1 eee ate ee eee 1536, 
1537 (2820), 1538, 1539 (2824), 1540 (2825) 
Offering deceptive inducements to purchase: (See also, Misrepresenting 
prices, and, in general, Unfair methods, etc.) 


Through— 
Representing or offering, falsely or misleadingly — 
Advertising booklet’s contents____________________ 1560 (02490) 
Certificate or coupon values____ 1407 (2617), 1447, 1550 (02475) 
Combination.offerss.<.._.... aes [See ee eee 1470 
Free— 
Gift— 
Price of which included in charge or service otherwise 
demanded: 2 2. 22517 4.55 Sea 1540 (2826) 
Information=e. see coe Se ee eee 1605 


Instructions-s.5<s2=---.._-. eee 1889 (02541) 
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Offering deceptive inducements to purchase—Continued. 
Through—Continued. 
Representing or offering, falsely or misleadingly—Continued. 
Free—Continued. Page 
LETROVSIDIGILT CIP SCI LCs eee ae 1396 (2601), 
1409, 1415 (2632), 1430, 1439 (2668), 1447, 1459, 1470, 
1487 (2746), 1500, 1505 (2774), 1506, 1507, 1556, 1571 


(02509). 
Price of which included in charge, service or condi- ~ 
tions otherwise demanded_______________ 1396 (2601), 


1415 (2632), 1447, 1459, 1470, 1487 (2746), 1500, 
1505 (2774), 1506, 1507, 1556, 1571 (02509). 
SAIN LOR CASS Smuts Het n= Ree ha SR ee a ge 1592 
DSamplesi= tented sh ets Se ett Ao ee ekk 1536, 
1537 (2820), 1538, 1539 (2824), 1540 (2825), 1592 
Payment for which required on receipt. 1536, 1537 (2820) 
Price of which included in charge or service other- 


wise demanded_-_-_____-_ 1538, 1539 (2824), 1540 (2825) 
cin: Wo ihe ns apes tae er arplae RE Ee ee ee EL 8: 1548 (02469) 
Guarantees, refunds or adjustments_____.___.._-__- 1396 (2601), 


1407 (2617), 1420, 1428, 1432, 1439 (2668), 1456’ (2696), 1468 
(2714), 1470, 1487 (2747), 1497 (2763), 1506, 1507, 1511, 1527 
(2808), 1550 (02477), 1552 (02479), 1556, 1572 (02511), 1574 
(02515), 1589 (02541), 1605. 


Jobs and employment_-_-___-__-_-- 1415 (2632), 1482, 1548 (02349) 
SPitetimesWarambeeat piety eel oe Sn bed~ S ey lene od 2 = | 1447 
“‘Membership”’ certificates with purchases_____-____- 1400 (2606) 
Merchandisinesplans einvceneral say os sep eee eer Payee, 1428 
Opporounities mmyproduch.or service — == soe eee es 1432 
PRenuuin sae peer, ey ee Lunt 3d 1487 (26638), 1574 (02516) 
Prize contest schemes (see, also, Using contest schemes, 

CLC.) ee ae Oe ie es emer ml welt eti er 989. 1471 
Special or limited offers or selection___.___--------- 1407 (2617), 


1409, 1425 (2644), 1428, 1434 (2657), 1447, 1470, 1497 
(2763), 1537 (2821), 1550 (02475), 1656, 1563 (02495), 1606 
On pretext— 


SS ClOsevouts CLCes = ames ee UC Sap ea yh s 1447 
“Introductory,” “annual clearance,’’ ete___-_----- 1428 
Specialsadvientiginomeeep ys 32 Bare = 2 pee 1470 
“Special Christmas” or other special offers... 1407 (2617) 
SSpecialawinileyyaen: las tase see = es Se = 1425 (2644) 

Terms and conditions— ; 
Ipwoeneralee 2e See ply setae Seay. - 1415 (2632), 


1428, 1439 (2668), 1466, 1471, 1497 (2763), 1500, 1505 
(2774), 1506, 1507, 1521 (2797). 


Gomes tr prizes 2m tere seg nyes Abate uel ten ys mtn ea eres 1471 
DEPOSI Gey imped er ype Esato. Se te eed reves ate ee ee 1527 (2808) 
1466 


TDS OID UA DS ee ea eee ee a ee ee ee 
Hxclushveyberrivony ae 1 .hee Lie Pees ae 1500, 1505 (2774) 
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Offering deceptive inducements to purchase—Continued. 
Through—Continued. 
Representing or offering, falsely or misleadingly—Continued. 
Terms and conditions—Continued. 


Free— Page 

iProductiOr Ser ViGes- sams eee = = 1415 (2632), 1500 
Price of which included in charge, service or 

conditions otherwise demanded__-_-_-------- 1500 

Sample cases 262: BOUL hs oe eee 1592 

Samnplest .Reriter se See ae 2 oe 1536, 

1537 (2820), 1538, 1539 (2824), 1540 (2825), 1592 

Payment for which required on receipt------- 1536, 


1537 (2820) 
Price of which included in charge or service 


otherwise demanded_-_-_______- mt eae 1538, 

1539 (2824), 1540 (2825) 

Guarantees, refunds, repairs and adjustments_________ 1439 

(2668), 1587 (2821) 

Money-making plan incident to offer and sale____- 1506, 1507 

ENO OD Giys CO Wil: at ae eee oe eee ees en 1521 (2797) 

Postage onC. Owl charges===-8=- == sees 1439 (2668) 

Sales and advertising assistance_______________-_ 1527 (2808) 

Service andureplacementg=e eee aoe ane 1497 (27638) 
Undertakings— 

In’ general 286 2. 2 es ved ee 1439 (2668), 1481 

Prompt order filling and delivery______________- 1439 (2668) 


Securing agents or representatives falsely or misleadingly: 
Through misrepresenting as to— 
Earnings. or“profits. 22-2 / ee. 22 SSE See eee 1442, 
1468 (2714), 1500, 1506, 1507, 1525 (2804), 1547 (0727), 1555 
(024838), 1567, 1575, 1576 (02519), 1592. 


Opportunities in product or service... _.- 22-22-2222 225__ 1468 (2714), 
1506, 1507, 1556, 1567, 1575, 1576 (02519), 1590, 1592, 1597 
(02558). 

Terms and conditions— 

Exclusive territory. es == ee. = eee 1500, 1505 (2774) 
Free— 


Product or service— 
Price of which included in charge or service other- 


Wise Cenihm Ge cl meee aes tae Benecgnpegee eee ene 1500, 1592 
Samiple .caséss4t 5 eh SU a ee 1592 
Samples... < 2 oa ee 1592 
Money-making plan incident to offer and sale_____ 1506, 1507 

Simulating: 
Containers, dress or wrappers of competitor’s product____ 1426 (2647), 1498 
Threatening copyright infringement suits, not in good faith_____________ 1466 


Unfair methods of competition, ete., condemned in this volume. See— 
Advertising falsely or misleadingly. 
Aiding, assisting or abetting unfair or unlawful act or practice. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 
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Unfair methods of competition, ete., condemned in this volume—Con. Page 
Concealing or removing marks or brands of foreign origin. 
Cutting off competitors’ access to customers or market. 
Disparaging or misrepresenting competitors or their products. 
Enforcing payments wrongfully. 
Furnishing means and instrumentalities of misrepresentation and 
deception. 


Misbranding or mislabeling. 

Misrepresenting business status, advantages or connections. 
Misrepresenting orally, by self or representatives. 
Misrepresenting prices. 

Misrepresenting product. 


Neglecting, unfairly or deceptively, to make material disclosure. 
Offering deceptive inducements to purchase. 

Securing agents or representatives falsely or misleadingly. 
Simulating. 

Threatening copyright infringement suits, not in good faith. 


Using contest schemes unfairly in merchandising. 
Using lottery schemes in merchandising. 
Using misleading product name or title. 
Using contest schemes unfairly in merchandising: 
Through representing or offering, falsely or misleadingly— 


Pusclesolupionsras! winning prize... 65555 25225252 =e 1471 
pRermsrand conditions eames ee ae es Ee ee 1471 
Using lottery schemes in merchandising _._-...-.-.-.-.-._=.+-- 1405 (2612), 


1458 (2699, 2700), 1480 (2734), 1499, 1502 (2768, 2769), 1503 
(2771), 1509 (2779), 1510 (2781), 1512 (2783, 2784), 1513 (2786), 
1514, 1515 (2788), 1519 (2795), 1521 (2798). 
Using misleading product naine or title: 
As to— 

Composition__ 1399, 1403, 1406, 1414 (2629), 1420, 1449 (2684), 1473 
(2720), 1481, 1489, 1491 (2751, 2752), 1492 (2753), 1494 (2757), 
1496 (2761), 1497 (2762), 1509 (2778), 1515 (2789), 1517 (2791), 
1523 (2801), 1524, 1527 (2807), 1530, 1541, 1542 (2829), 1580 
(02524), 1604. 


Domesticuproduchmbpeing™ uwuported 225-2 5= 2-222" — = = 1446 (2679), 

1465 (2708), 1509 (2778), 1529, 1530, 1585 (2818) 

Government indorsements or approval__-_-_..------------ 1482 (2736) 

istorye soa ae pO A SY Es Be ates 1527 (2807) 
Nature of— 

NIE WeLUBRAC CERES: Ole Jonte OVEN MOM sa ea oe 1477 

(2728), 1529, 1530, 1535 (2818), 1543, 1544 

IPROCIWIGth. ee 1395, 1402, 1417, 1441 (2671), 1477 (2728), 1492 


(2753), 1565 (02498), 1567, 1581 (02526), 1588 (02536), 1602 
Old or “‘reconditioned”’ product— 


CoOnchwtONe:,.. 2 cas zaeee Ff Ck Re a 1497 (2763) 
Qualities, properties or results— 

/Nieostiliegey aime! tinay oneONabaes: © ee ee 1590 

Omotine. 000 L218 esenoks Ae ee ee ee 1411 (2623) 


Durga Onlniay Ole [OSMITOINOMNOE, 5. ek eee ee ee ee 1542 (2828) 


1804 FEDERAL TRADE COMMISSION DECISIONS 


STIPULATIONS 


Using misleading product name or title—Continued. 
As to—Continued. 


Qualities, properties or results—Continued. Page 
Medicinal, therapeutic, remedial and healthful______. 1436 (2661), 
1564, 1601 (02561), 1602 
INU GTILLV Cit ee. a Eerie SORA SS Ss 7 pee 1533 (2814) 
Styles desionsonwy pes. see ese a 1529, 1530, 1544 
Quality. 62 2 oe ee Bee ee ee 1543 
Source or origin— 
Maker sees secon ae at ee eee 1527 (2807) 
Place 22 ease nee ee 1446 (2679), 1465 (2708), 1509 (2778), 
1529, 1530, 1535 (2818), 1543, 1544, 1680 (02524) 
Wallies se secu taal ue se Oe ee er ee 1542 (2828) 


